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To the Honorable Justice Auto: 

Comes now the Petitioner, Kenneth B. Davenport, presently 
proceeding pro Se, and who respectfully represents as follows: 

On November 16, 2018, the Pennsylvania Supreme Court 
entered a Per Curiam Order denying the underlying Petition for 
Allowance ofAppeal at No. 277 MAL 2018. See Attachment "A". 

Petitioner sought a timely Application for 
Reconsideration of the Court's Order. A Per Curiam Order by the 
Pennsylvania Supreme Court was entered on December 26, 2018, at 
No. 277 MAL 2018 denying the aforementioned Application. See 
Attachment "B". 

Presently, the Petition for Writ of Certiorari is due on or 
before March 26, 2019. 

Petitioner seeks an extension of forty-five (45) days from 
March 26, 2019, or by May 10, 2019, to file his Petition for Writ of 
Certiorari with the Clerk's Office of the U.S. Supreme Court. 

At-issue in Davenport's Petition for Allowance of Appeal 
were (a) Miller v. Alabama's constitutional requirement that 
sentencers consider age-related factors prior to imposing 
mandatory life without parole sentences clearly applied to 
Petitioner; (b) the combined effect of Davenport's youth coupled 
with evidence of dramatic chaos and dysfunction in adolescence 
rendered him categorically less culpable under Miller; and (c) that 
the Pennsylvania Supreme Court should address, as an issue of first 
impression whether Miller's application may be applied to a 
marginally older adolescent pursuant to the Pennsylvania Mental 
Health and Mental Retardation Act of 1966.' 



Davenport's Petition for Allowance of Appeal was premised 
on the fact that the Superior Court of Pennsylvania granted en bane 
review on March 9, 2018, in Commonwealth v. Avis Lee, 1891 WDA 
2016. That decision was prompted by a Superior Court panel decision 
which cast doubt on the continued validity of Commonwealth v. Cintora 
and Commonwealth v. Furgess, two controlling precedents that 
Petitioner's Superior Court panel used to deny his appeal at 782 EDA 
2017 on March 6, 2018.2 

On information and belief, Petitioner was informed that 
during the first week of March 2019, the En Bane Superior Court 
handed down a unanimous decision stating "We would urge our 
Supreme Court to review this issue in light of the research available." 
See Attachment "C" as appended hereto "Judges urge review that 
could affect young prisoners," Samantha Melamed. 

The above noted En Bane Superior Court decision is not yet 
available in Petitioner's law library here at SCI-Dallas. He respectfully 
avers that in order to properly frame the questions for review in seeking 
a writ of certiorari to the Pennsylvania Supreme Court, he would need 
an opportunity to review the En Bane decision. 

1That statute and the rights of children under it was before this Court twice. Kremens v. Bartley, 
431 U.S. 119 (1977); Secretary of Public Welfare v. Institutionalized Juveniles, 442 U.S. 640 
(1979). 

2The specific holding in Cintora, 69 A.3d at 764, and Furgess, 149 A.3d at 94, was that Miller 
v. Alabama's application was limited to those who were younger than age 18 at the time of their 
offense. Avis Lee's Superior Court panel decision admitted that Ms. Lee "presents a compelling 
argument to reconsider this Court's decisions in Cintora and Furgess." Lee, 1891 WDA 2016 at 

Further, the panel stated "[ut is hard to come away from an honest reading of Miller with the 
impression that the arbitrary legal age of maturity is essential to Miller's rationale[.]" 



Davenport's Superior Court panel decision (No. 782 EDA 
2017) of March 6, 2018, for which he is seeking review by way of a writ 
of certiorari to the Pennsylvania Supreme Court has been appended 
hereto as Attachment "D". 

Therein, the Superior Court stated in pertinent part 
"Davenport contends that Miller should be extended to inviduals such as 
himself on the basis that he was age 18 and four months at the time of 
his arrest and his mental illness resulted in a diminished culpability." Id. 
at 6A. 

Thereafter, the Superior Court cited Commonwealth v. 
Furgess, 149 A.3d 90 (Pa.Super. 2016) and Commonwealth v. Cintora, 
69 A.3d 759 (Pa.Super. 20123), as two binding precedents that 
precluded them from reviewing the merits of Petitioner's appeal. Id. at 6-
7. Additionally, the Superior Court stated "[t?m]oreover, we note that 
Davenport's argument regarding the applicability of the Pennsylvania 
Mental Health and Mental Retardation Act of 1966 ("MiHMRA") ... is 
more akin to a defense assertion (diminished capacity, guilty but 
mentally ill, and insanity).. .Miller/Montgomery did not analyze whether 
their holdings extend to the MHMRA." Id. at 8A. 

WHEREFORE, based upon the foregoing reasons and 
circumstances, Petitioner PRAYS that this Court will grant the requested 
application for an extension of time to file of record one copy of his 
Petition for Writ of Certiorari to the Pennsylvania Supreme Court in the 
U.S. Supreme Court. 

R)espectfully submitted, 

Dated: March 12, 2019  
/ Kenneth B. Davenport 

Petitioner, Pro Se 
#AF-729 1, SCI-Dallas 
1000 Follies Road 
Dallas, PA 18612-0286 



ATTACHMENT "A" 

Order of the Penna. Supreme Court 
entered on Nov. 16, 2018 

in Commonwealth v. Davenport 
277MAL 2018 



IN THE SUPREME COURT OF PENNSYLVANIA 
MIDDLE DISTRICT 

COMMONWEALTH OF PENNSYLVANIA, 

Respondent 

V. 

KENNETH BYRON DAVENPORT, 

Petitioner 

No. 277 MAL 2018 

Petition for Allowance of Appeal from 
the Order of the Superior Court 

ORDER 

PER CURIAM 

AND NOW, this 16th day of November, 2018, the Petition for Allowance of Appeal 

is DENIED. 

A True Cow Elizabeth E. Zisk 
As Of 11/16/2018 

Attest: 
Chief Clerk 
Supreme Court of Pennsylvania 



ATTACHMENT "B" 

Order of the Penna. Supreme Court 
entered on Dec. 26, 2018 

in Commonwealth v. Davenport 
277 MAL 2018 



IN THE SUPREME COURT OF PENNSYLVANIA 
MIDDLE DISTRICT 

COMMONWEALTH OF PENNSYLVANIA,: No. 277 MAL 2018 

Respondents 
Application for Reconsideration 

V. 

KENNETH BYRON DAVENPORT, 

Petitioner 

ORDER 

PER CURIAM 

AND NOW, this 26th  day of December, 2018, the Application for Reconsideration 

is denied. 

A True Cony Elizabeth E. Zsk 
As Of 12/26/2018 

Attest 
Chief Clerk 
Supreme Court of Pennsylvania 



ATTACHMENT "C" 

"Judges urge review that could affect 
young prisoners" 

Lancaster Newspaper 
March 2, 2019 
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Judges urge review 
that could affect 
youngpr3'*Lsoners 
SAMANTHA 
MELAMED 
PHI LLY.COM  

It was standing room 
only last fall when the 
Pennsylvania Superior 
Court heard arguments 
about whether Avis 
Lee, who was 18 when 
she served as lookout 
in a 1981 robbery, was 
really just a kid at the 
time, and therefore 
constitutionally pro-
tected from automatic 
life without parole. 

The case, attendees 
hoped, could clear the 
way for as many as a 
thousand Pennsylvania 
lifers who were just a 
couple years into adult-
hood to be resentenced 
under the same U.S. Su-
preme Court decision 
that relied in part on 
evolving neuroscience 
to determine that juve-
niles are less culpable 
than adults, and so can-
not be sentenced to life 
in prison without indi-
vidualized hearings. 

Now, the court has 
issued its ruling: It is 
"bound by precedent"  

to reject Lee's argu-
ment. 

However, the Supe-
rior Court's panel wrote 
in a unanimous opin-
ion: "We would urge  
our Supreme Court to 
review this issue in light 
of the research avail-
able." 

Bret Grote, of the 
Pittsburgh-based Abo-
litionist Law Center, 
said he intends to ap-
peal to the state Su-
preme Court. Though 
that court has declined 
to review the issue in 
similar cases in the past, 
he said the Superior 
Court's opinion might 
sway them. "That they 
explicitly urged the 
Pennsylvania Supreme 
Court to review the is-
sue certainly shows 
that there are impor-
tant legal and policy is-
sues at play that need to 
be decided at the high-
est level," he said. 

The Allegheny Coun-
ty District Attorney's 
Office, which opposed 
Lee's petition, declined 
to comment. 

101, 



ATTACHMENT "D" 

Memorandum decision of the 
Superior Court of Pennsylvania 
in Commonwealth v. Davenport, 

No. 782 EPA 2017 
as filed on March 6, 2018 



3-S79015-17 

NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT 1.0 P. 65.37 

COMMONWEALTH OF PENNSYLVANIA : IN THE SUPERIOR COURT OF 
PENNSYLVANIA 

V. 

KENNETH BYRON DAVENPORT 

Appellant : No. 782 EDA 2017 

Appeal from the PCRA Order February 10, 2017 
In the Court of Common Pleas of Montgomery County 
Criminal Division at .No(s): CP-46-CR-00001 17-1973 

BEFORE: GANTMAN, P.3., LAZARUS, 3., and OTT, J. 

MEMORANDUM BY OTT, 3.: FILED MARCH 06, 2018 

Kenneth Byron Davenport appeals, pro Se, from the order entered 

February 10, 2017, in the Court of Common Pleas of Montgomery County, 

dismissing his serial petition filed under the Post-Conviction Relief Act 

("PCRA")' as untimely. On appeal, Davenport claims he is entitled to PCRA 

relief under Miller v. Alabama, 567 U.S. 460 (2012),2  and Montgomery v. 

1 42 Pa.C.S. §§ 9541-9546. 

2 In Miller, the United States Supreme Court held that "mandatory life without 
parole for those under the age of 18 at the time of their crimes violates 
the Eighth Amendment's prohibition on 'cruel and unusual punishments." 
Miller, 567 U.S. at 465 (emphasis added). 

Wl 
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Louisiana, 136 S. Ct. 718 (January 25, 2016).3  Based on following, we 

disagree and, therefore, affirm. 

On March 11, 1973, Davenport, then a Drexel University student, 

murdered four family members: his father, mother, and two brothers. He 

was originally found guilty of four counts of first-degree murder4  on April 11, 

1974, but because of erroneous.jury instructions, he was granted a new trial. 

On June 24, 1976, at his re-trial, a jury again convicted Davenport of four 

counts of first-degree murder. On April 29, 1977, Davenport was sentenced 

to four consecutive life terms of imprisonment without the possibility of parole. 

Davenport did not file a direct appeal but did seek post-conviction relief. In 

1986, a panel of this Court affirmed the denial of his first post-conviction 

petition. Both the Pennsylvania Supreme Court and the United States 

Supreme Court denied review. See Commonwealth v. Davenport, 509 

A. 2d 1319 (Pa. Super. 1986) (unpublished memorandum), appeal denied, 563. 

A.2d 886 (Pa. 1987), cert. denied, 493 U.S. 996 (1989). 

In Montgomery, the Supreme Court held that Miller was a new substantive 

right that, under the United States Constitution, must be applied retroactively 

in cases on state collateral review. Montgomery, 136 S.Ct. at 736. 

18 Pa.C.S. § 2502(a). 

- 2 - 2A 
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Davenport filed the instant, serial PCRA petition5  on February 26, 2016, 

and a supplemental petition on September 16, 2016. After determining the 

petition was untimely, the PCRA court notified Davenport of its intent to 

dismiss the petition without a hearing on December 19, 2016. See 

Pa.R.Crim.P. 907. Davenport filed a response to the Rule 907 notice on 

January 6, 2017. On February 10, 2017, after considering Davenport's 

response, the PCRA court dismissed his petition. This pro se appeal followed.6  

Davenport presents the following issues for our review: 

Did the PCRA court err by failing to resolve the substantial 

question under state law whether the U.S. Supreme Court's 

holding in Montgomery v. Louisiana applies to a marginally 

older teenager (age 18 and 4 mos.) who was severely mentally 

ill and psychotic at the time of the murders and who was 

demonstrably a juvenile pursuant to provisions of the 

Pennsylvania Mental Health and Mental Retardation Act of 
1966. 

Did the PCRA court err by declining to accept subject matter 
jurisdiction to decide the above question under Article 1, §§ 9 

and 13, and Article III, § 32 of the Pennsylvania Constitution - 

- providing for substantive due process and equal protection. 

Did the PCRA court err by declining to accept subject matter 

jurisdiction to decide the first question under the 8th 

Amendment of the U.S. Constitution and/or coextensively with 

Article 1, § 13 of the Pennsylvania Constitution. 

The PCRA Court and the Commonwealth both indicate this is Davenport's 

third petition. See PCRA Court Opinion, 5/11/2017, at 4-5; Commonwealth's 

Brief at 2. His prior petitions have not provided Davenport with any relief. 

6 On February 27, 2017, the PCRA court ordered Davenport to file a concise 

statement of errors complained of on appeal pursuant to Pa.R.A.P. 1925(b). 

Davenport filed a concise statement on March 8, 2017. The PCRA court issued 

an opinion pursuant to Pa.R.A.P. 1925(a) on May 11, 2017. 

-3- 
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4. Did the PCRA court err by failing to resolve the issue of whether 
there was a waiver of the age-issue as applied based on the 
Commonwealth's prior representations in Kremens v 
Bartley, 431 U.S. 119 (1977), and Secretary of Public 
Welfare v. Institutionalized Juveniles, 442 U.S. 640 
(1979), that the certified class of juveniles consisted of "... all 
persons eighteen years of age or younger who have been, are, 
or may be admitted or committed to mental facilities in 
Pennsylvania." 

Davenport's Brief at 5. 

"Crucial to the determination of any PCRA appeal is the timeliness of the 

underlying petition. Thus, we must first determine whether the instant PCRA 

petition was timely filed." Commonwealth v. Smith, 35 A.3d 766, 768 (Pa. 

Super. 2011), appeal denied, 53 A.3d 757 (Pa. 2012). 

The PCRA timeliness requirement ... is mandatory and 
jurisdictional in nature. Commonwealth v. Taylor, 933 A.2d 
10351  1038 (Pa. Super. 2007), appeal denied, 597 Pa. 715, 951 
A.2d 1163 (2008) (citing Commonwealth v. Murray, 562 Pa. 1, 
753 A.2d 201, 203 (2000)). The court cannot ignore a petition's 
untimeliness and reach the merits of the petition. Id. 

Commonwealth v. Taylor, 67 A.3d 1245, 1248 (Pa. 2013), cert. denied, 

134 S. Ct. 2695 (U.S. 2014). A PCRA petition must be filed within one year 

of the date the underlying judgment becomes final. See 42 Pa.C.S. § 

9545(b)(1). A judgment is deemed final "at the conclusion of direct review, 

including discretionary review in the Supreme Court of the United States and 

the Supreme Court of Pennsylvania, or at the expiration of time for seeking 

review." 42 Pa.C.S. § 9545(b)(3). As noted above, Davenport was sentenced 

on April 29, 1977, and did not file a direct appeal. Therefore, his judgment of 

-4- 
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sentence became final on May 31, 1977, 7  making the present petition patently 

untimely.8  

Nevertheless, an untimely PCRA petition may be considered if one of the 

following three exceptions applies: 

(I) the failure to raise the claim previously was the result of 

interference by government officials with the presentation of the 

claim in violation of the Constitution or laws of this Commonwealth 

or the Constitution or laws of the United States; 

the facts upon which the claim is predicated were unknown to 

the petitioner and could not have been ascertained by the exercise 

of due diligence; or 

the right asserted is a constitutional right that was recognized 

by the Supreme Court of the United States or the Supreme Court 

of Pennsylvania after the time period provided in this section and 

has been held by that court to apply retroactively. 

42 Pa.C.S. § 9545(b)(1)(i-iii). Furthermore, a PCRA petition alleging any of 

the exceptions under Section 9545(b)(1) must be filed within 60 days of when 

the PCRA claim could have first been brought. 42 Pa.C.S. § 9545(b)(2). 

Davenport contends he is entitled to review pursuant to the PCRA's new 

constitutional right exception at Section 9545(b)(1)(iii), based upon 

See 1 Pa.C.S. § 1908 (excluding weekends and legal holidays from 

computation of time). 

8  There exists a proviso to the 1995 amendments to the PCRA that provides 

a grace period for petitioners whose judgments became final on or before the 

January 16, 1996 effective date of the amendments. However, the proviso 

applies to first PCRA petitions only, and the petition must be filed by January 

16, 1997. See Commonwealth v. Thomas, 718 A.2d 326 (Pa. Super. 1998) 

(en banc). It is evident Davenport is not entitled to the relief provided by the 

proviso. 

- 5 - 
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Miller/Montgomery. The PCRA court concluded that Davenport is not 

entitled to relief under these decisions because Davenport was 18 years of 

age when he committed the murders, and Miller's holding only applies to 

defendants who were under the age of 18 at the time of their crimes. See 

PCRA Court Opinion, 5/11/2017, at 5-6. We agree with the PCRA court's 

determination. 

Davenport contends that Miller should be extended to individuals such 

as himself on the basis that he was age 18 and four months at the time of his 

arrest and his mental illness resulted in a diminished culpability. See 

Davenport's Brief at 14-19. Similar arguments have been previously 

considered and rejected by this Court. 

In Commonwealth v. Furgess, 149 A.3d 90, 94 (Pa. Super. 2016), a 

19-year-old defendant convicted of homicide claimed he was a "technical 

juvenile" and relied on neuroscientific theories pertaining to immature brain 

development to support his claim. The Furgess court relied on the holding in 

Commonwealth v. Cintora, 69 A.3d 759 (Pa. Super. 2013), appeal denied, 

81 A.3d 75 (Pa. 2013), "that petitioners who were older than 18 at the time 

they committed murder are not within the ambit of the Miller decision and 

therefore may not rely on that decision to bring themselves within the time- 

-6- 6A 
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bar exception in Section 9545(b)(1)(iii)."9  Furgess, supra, 149 A.3d at 94. 

Moreover, the Furgess court found "nothing in Montgomery undermines" 

this holding in Cintora. Id.10  See also Commonwealth v. Rodriguez, 174 

A.3d 1130 (Pa. Super. 2017) ("Appellant acknowledges that he was eighteen 

years old at the time he committed the murder; however, he argues, 

nevertheless, that he may invoke Miller because his immature and/or 

impulsive brain made him similar to a juvenile. Thus, Appellant seeks an 

extension of Miller to persons convicted of murder who were older at the time 

of their crimes than the class of defendants subject to the Miller holding. 

However, this Court has previously rejected such an argument."). 

Although Davenport attempts to distinguish case law from his specific 

circumstances, we conclude that Furgess and Cintora are controlling in this 

case. 

In Cintora, the co-defendants, who were 19 and 21 years old at the time 

they committed second degree murder, invoked Miller to overcome the 

untimeliness of their PCRA petition, arguing that a human brain does not fully 

develop until the age of 25 and that the holding of Miller was applicable 

pursuant to the Equal Protection Clause. In rejecting these arguments, this 

Court stressed the co-appellants' "contention that a newly-recognized 

constitutional right should be extended to others does not render their 

petition timely pursuant to section 9545(b)(1)(iii)." Cintora, 69 A.3d at 764 

(emphasis in original). 

10  The Furgess Court acknowledged, however, that Cintora's additional 

holding, that Miller had not been applied retroactively, was "no longer good 

law" after Montgomery. Furgess, supra, 149 A.3d at 94. 

- 7 - 



J-S79015-17 

Moreover, we note Davenport's argument regarding the applicability of 

the Pennsylvania Mental Health and Mental Retardation Act of 1966 

("MHMRA"), 50 P.S. § 4101, et seq., is more akin to a defense assertion 

(diminished capacity, guilty but mentally ill, and insanity). We reiterate the 

Miller/Montgomery holding specifically concerns cases involving defendants 

who are under the age of 18 at the time of their crimes and have been 

sentenced to mandatory life without parole because it violates the Eighth 

Amendment's prohibition on cruel and unusual punishments. See Miller, 567 

U.S. at 479 ("We therefore hold that the Eighth Amendment forbids a 

sentencing scheme that mandates life in prison without possibility of parole 

for juvenile offenders.") (emphasis added). Miller/Montgomery did not 

analyze whether their holdings extend to the MHMRA, and we decline to do 

SO. 

Furthermore, Davenport's attempt to circumvent this obstacle to relief 

by invoking the Equal Protection Clause is similarly meritless. See 

Davenport's Brief at 19-22. This Court rejected a similar claim in Cintora, 

supra. In Cintora, although the defendants recognized that they were not 

under the age of 18 at the time they committed the crime, they argued that 

the holding of Miller was applicable pursuant to the Equal Protection Clause. 

This Court disagreed: 

Appellants ... contend that because Miller created a new Eighth 
Amendment right, that those whose brains were not fully 
developed at the time of their crimes are free from mandatory life 
without parole sentences, and because research indicates that the 

-8- 8A 



J-S79015-17 

human mind does not fully develop or mature until the age of 25, 
it would be a violation of equal protection for the courts to treat 
them or anyone else with an immature brain, as adults. Thus, 
they conclude that the holding in Miller should be extended to 
them as they were under the age of 25 at the time of the murder 
and, as such, had immature brains. However, we need not reach 
the merits of Appellants' argument, as their contention that a 
newly-recognized constitutional right should be extended to 
others does not render their petition timely pursuant to section 
9545(b)(1)(iii). 

Id. at 764 (citation omitted and emphasis in original). Therefore, Davenport 

is similarly entitled to no relief. Accordingly, Davenport's claim that the right 

in Miller/Montgomery applies to his case is without merit. 

In sum, the PCRA court properly found that Davenport's PCRA petition 

is untimely and that he failed to establish a statutory exception to the time 

bar. Because we have no jurisdiction to review this untimely petition, we 

affirm. 

Order affirmed. 

Judgment Entered. 

G,4a~- - 

&4 3 ~seph. Seletyn, Es( 
Prothonotary 

Date: 3/6/18 
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CERTIFICATE OF SERVICE 

I, Kenneth B. Davenport, the Petitioner in the foregoing 

captioned matter, hereby certify that I have on the date indicated 

below caused to be served a true and correct copy of the foregoing 

document titled APPLICATION FOR AN EXTENSION OF TIME 

TO FILE PETITION FOR WRIT OF CERTIORARI PURSUANT TO 

RULE 13.5 OF THE RULES OF THE SUPREME COURT by 

depositing the same in the prison mailbox for delivery by U.S. Mail, 

First Class postage prepaid, addressed as follows to the party below: 

Robert M. Falin, Esq. 
Dpty. District Attorney 
Appellate Division 
Office of the District Attorney 
for Montgomery County 
P.O. Box 311 
Norristown, PA 19404-0311 

Dated: March 11. 2019 
Kenneth B. Davenport 

Petitioner, Pro Se 
#AF-7291, SCI-Dallas 

i000 Follies Road 
Dallas, PA 18612-0286 


