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(I) 

QUESTIONS PRESENTED 

The Telephone Consumer Protection Act of 1991 
(TCPA), Pub. L. No. 102-243, 105 Stat. 2394, generally 
prohibits the use of any “automatic telephone dialing 
system or an artificial or prerecorded voice” to “make 
any call” to “any telephone number assigned to a  * * *  
cellular telephone service.”  47 U.S.C. 227(b)(1)(A)(iii) 
(Supp. V 2017).  The TCPA excepts from that automated-
call restriction any “call made for emergency purposes 
or made with the prior express consent of the called 
party.”  Ibid.  In 2015, Congress amended the TCPA to 
create an additional exception for calls “made solely to 
collect a debt owed to or guaranteed by the United 
States.”  Ibid. 

The private respondent in this case has alleged that 
petitioner used an automatic telephone dialing system 
to send him text messages for purposes other than the 
collection of government-backed debts, in violation of 
the TCPA.  Petitioner has argued, and the court of ap-
peals held, that the government-debt exception to the 
TCPA’s automated-call restriction violates the First 
Amendment.  The court further held that the proper 
remedy was to sever the government-debt exception, 
leaving the basic automated-call restriction in place.  
The questions presented are as follows: 

1. Whether the government-debt exception to the 
TCPA’s automated-call restriction violates the First 
Amendment, and whether the proper remedy for any 
constitutional violation is to sever the exception from 
the remainder of the statute. 

2. Whether the TCPA’s definition of “automatic tel-
ephone dialing system” encompasses the equipment 
that petitioner used to send the messages at issue here. 
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OPINIONS BELOW 

The opinion of the court of appeals (Pet. App. 1-20) 
is reported at 926 F.3d 1146.  The orders of the district 
court (Pet. App. 23-38, 39-52) are not published in the 
Federal Supplement but are available at 2016 WL 
1169365 and 2017 WL 635117. 

JURISDICTION 

The judgment of the court of appeals was entered on 
June 13, 2019.  A petition for rehearing was denied on 
August 22, 2019 (Pet. App. 21-22).  The petition for a 
writ of certiorari was filed on October 17, 2019.  The ju-
risdiction of this Court is invoked under 28 U.S.C. 
1254(1). 

STATEMENT 

1. Congress enacted the Telephone Consumer  
Protection Act of 1991 (TCPA), Pub. L. No. 102-243,  
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105 Stat. 2394, in light of evidence that consumers “con-
sider automated or prerecorded telephone calls, re-
gardless of the content or the initiator of the message, 
to be a nuisance and an invasion of privacy.”  § 2(10),  
105 Stat. 2394; see § 2(6), 105 Stat. 2394 (“Many con-
sumers are outraged over the proliferation of intrusive, 
nuisance calls to their homes from telemarketers.”).  
Since its enactment, the TCPA has generally prohibited 
“any person within the United States” from “mak[ing] 
any call  * * *  using any automatic telephone dialing 
system or an artificial or prerecorded voice” to “any tel-
ephone number assigned to a  * * *  cellular telephone 
service.”  47 U.S.C. 227(b)(1)(A)(iii) (Supp. V 2017); see 
TCPA § 3(a) [§ 227(b)(1)(A)(iii)], 105 Stat. 2395-2396.  
That prohibition is referred to here as the “automated-
call restriction.”  For purposes of that restriction, the 
statute defines “automatic telephone dialing system” to 
mean “equipment which has the capacity  * * *  (A) to 
store or produce telephone numbers to be called, using 
a random or sequential number generator; and (B) to 
dial such numbers.”  47 U.S.C. 227(a)(1).  The Federal 
Communications Commission (FCC), the agency charged 
with administering the TCPA, see 47 U.S.C. 154(i), 
201(b), 227(b)(2) (2012 & Supp. V 2017), has construed 
the term “call” to encompass text messages.  See In re 
Rules and Regulations Implementing the Telephone 
Consumer Protection Act of 1991, 18 FCC Rcd 14,014, 
14,115 (2003). 

As originally enacted, the TCPA excepted from the 
automated-call restriction any “call made for emer-
gency purposes or made with the prior express consent 
of the called party.”  § 3(a) [§ 227(b)(1)(A)], 105 Stat. 
2395-2396.  In November 2015, Congress enacted an 
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amendment to the TCPA entitled “debt collection im-
provements.”  Bipartisan Budget Act of 2015, Pub. L. 
No. 114-74, Tit. III, § 301, 129 Stat. 588 (capitalization 
and emphasis omitted).  That amendment created an 
additional exception to the automated-call restriction 
for calls “made solely to collect a debt owed to or guar-
anteed by the United States.”  § 301(a)(1)(A), 129 Stat. 
588; see 47 U.S.C. 227(b)(1)(A)(iii) (Supp. V 2017).  That 
exception is referred to here as the “government-debt 
exception.” 

2. In March 2015, before Congress enacted the  
government-debt exception, respondent Noah Duguid 
brought a putative class action against petitioner, the 
operator of an “online social network,” alleging viola-
tions of the TCPA’s automated-call restriction.  Compl. 
¶ 3; see Compl. ¶¶ 1, 45-54.  Duguid asserted that, al-
though he had never opened an account with petitioner, 
petitioner had sent him repeated text messages stating 
that his account had been accessed by an unrecognized 
device or browser.  Compl. ¶¶ 20-26.  Duguid alleged 
that petitioner had used an automatic telephone dialing 
system to send those text messages, in violation of the 
automated-call restriction.  Compl. ¶¶ 29, 45-54.  Duguid 
sought statutory damages and injunctive relief.  Compl. 
11; see 47 U.S.C. 227(b)(3). 

Petitioner filed a motion to dismiss.  D. Ct. Doc. 24 
(May 18, 2015).  Petitioner argued that Duguid had not 
plausibly alleged that petitioner had used an automatic 
telephone dialing system to send the text messages.  Id. 
at 14-19.  Petitioner further contended that subjecting 
it to liability “for sending non-commercial, privacy- 
protective” text messages would violate the First 
Amendment.  Id. at 22; see id. at 22-25. 
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The United States intervened “for the limited pur-
pose of defending the constitutionality” of the TCPA.  
D. Ct. Doc. 43, at 1 (Dec. 11, 2015); see 28 U.S.C. 2403(a) 
(requiring a court to “permit the United States to inter-
vene  * * *  for argument on the question of constitu-
tionality” when “the constitutionality of any Act of Con-
gress affecting the public interest is drawn in ques-
tion”).  The United States argued that the automated-
call restriction is a “content-neutral, time, place, and 
manner restriction” that survives First Amendment 
scrutiny.  D. Ct. Doc. 44, at 9 (Dec. 11, 2015).  

The district court granted petitioner’s motion to dis-
miss, holding that Duguid had not adequately alleged 
that petitioner had used an automatic telephone dialing 
system to send the text messages.  Pet. App. 23-38.   
After the government-debt exception was enacted, 
Duguid filed an amended complaint.  D. Ct. Doc. 53 (Apr. 
22, 2016).  Petitioner again moved to dismiss, arguing 
that Duguid still had not adequately alleged that peti-
tioner had used an automatic telephone dialing system.  
D. Ct. Doc. 65, at 17-26 (May 26, 2016).  Petitioner also 
argued that the government-debt exception renders the 
automated-call restriction an impermissible form of 
content-based discrimination, in violation of the First 
Amendment.  Id. at 28-32. 

The district court dismissed the amended complaint 
with prejudice.  Pet. App. 39-52.  The court agreed with 
petitioner that Duguid had still “failed to plausibly al-
lege the use of an [automatic telephone dialing sys-
tem].”  Id. at 46.  The court held that Duguid’s allega-
tions suggested a “direct targeting” of his cell-phone 
number that would be “inconsistent with the sort of ran-
dom or sequential number generation required for an 
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[automatic telephone dialing system].”  Id. at 47 (cita-
tion omitted).  Having found the amended complaint de-
ficient on statutory grounds, the court did not address 
petitioner’s First Amendment challenge.  Id. at 51. 

3. The court of appeals reversed and remanded for 
further proceedings.  Pet. App. 1-20.   

a. The court of appeals held that Duguid’s allegations 
plausibly suggested that petitioner had sent him text 
messages using an automatic telephone dialing system.  
Pet. App. 6-9.  The court noted its prior holding in Marks 
v. Crunch San Diego, LLC, 904 F.3d 1041 (9th Cir. 2018), 
cert. dismissed, 139 S. Ct. 1289 (2019), that “the adver-
bial phrase ‘using a random or sequential number gen-
erator’ ” in the TCPA’s definition of “automatic tele-
phone dialing system” “modifies only the verb ‘to pro-
duce,’ and not the preceding verb, ‘to store.’ ”  Pet. App. 
6 (quoting Marks, 904 F.3d at 1052).  The court thus 
took the view that a device qualifies as an automatic tel-
ephone dialing system so long as it has “the capacity to 
‘store numbers to be called’ and ‘to dial such numbers 
automatically.’ ”  Ibid. (citation omitted).  The court held 
that Duguid had sufficiently alleged that petitioner had 
used such a device to send him the text messages at is-
sue here.  Id. at 7. 

b. The court of appeals further held that the  
government-debt exception to the TCPA’s automated-
call restriction violates the First Amendment.  Pet. App. 
10-18.  “As a threshold matter,” the court determined 
that petitioner “has standing to challenge the constitu-
tionality of the post-amendment TCPA.”  Id. at 10.  The 
court explained that, “[a]lthough the TCPA violations 
Duguid alleges predate the debt-collection exception, 
which took effect in 2015, he also seeks damages on be-
half of a putative class for violations that occurred in 
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part in 2016, as well as forward-looking injunctive relief 
based on the post-amendment TCPA.”  Id. at 10-11.  The 
court concluded that “[t]he class allegations and request 
for injunctive relief vest [petitioner] with a sufficient 
personal stake in the post-amendment TCPA to chal-
lenge its constitutionality.”  Id. at 11. 

On the merits of petitioner’s First Amendment  
challenge, the court of appeals determined that the  
government-debt exception’s “applicability turns en-
tirely on the content of the communication—i.e., 
whether it is ‘solely to collect a debt owed to or guaran-
teed by the United States.’  ”  Pet. App. 12 (citation omit-
ted).  The court therefore concluded that “the exception 
is content-based and subject to strict scrutiny.”  Ibid.  
The court then held that the exception fails such  
scrutiny.  Id. at 14-18.  The court determined that the  
government-debt exception renders the automated-call 
restriction “fatally underinclusive” because “it ‘sub-
verts the privacy protections underlying the’ TCPA and 
‘deviates from the purpose of the automated call ban.’  ”  
Id. at 16 (citation omitted).  The court further concluded 
that, “even assuming that protecting the public fisc is a 
compelling interest, the debt-collection exception is not 
the least restrictive means to achieve it” because “Con-
gress could protect the public fisc in a content-neutral 
way by phrasing the exception in terms of [the called 
party’s] relationship” with the federal government.  Id. 
at 18. 

Turning to the question of the appropriate remedy, 
the court of appeals found the government-debt excep-
tion severable from the rest of the TCPA, leaving the 
automated-call restriction intact.  Pet. App. 19.  The 
court explained that its choice of severance as the ap-
propriate remedy was supported by the severability 
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provision set forth in the Communications Act of 1934, 
47 U.S.C. 151 et seq., of which the TCPA is a part.  Pet. 
App. 19; see 47 U.S.C. 608.  The court also emphasized 
that the automated-call restriction had been “  ‘fully op-
erative’ for more than two decades” before Congress 
enacted the government-debt exception.  Pet. App. 19 
(citation omitted). 

4. The court of appeals denied rehearing en banc.  
Pet. App. 21-22. 

DISCUSSION 

The court of appeals invalidated part of an Act of 
Congress, holding that the government-debt exception 
to the TCPA’s restriction on automated calls violates 
the First Amendment.  That holding is incorrect, and 
this Court usually grants review when a court of appeals 
has invalidated a provision of a federal statute.  Two 
other pending petitions for writs of certiorari, however, 
present the same First Amendment and severability 
questions as the petition in this case.  See Pet., Charter 
Commc’ns, Inc. v. Gallion, No. 19-575 (filed Nov. 1, 
2019) (19-575 Pet.); Pet., Barr v. American Ass’n of Po-
litical Consultants, Inc. (AAPC), No. 19-631 (filed Nov. 
14, 2019) (19-631 Pet.). 

Because AAPC provides the best vehicle for this 
Court’s consideration of those questions, the Court 
should grant the petition for a writ of certiorari in 
AAPC.  With respect to the First Amendment and sev-
erability issues presented here, the Court should hold 
Facebook’s petition pending its disposition of AAPC.  
The second question presented in Facebook’s petition 
concerns the proper interpretation of the TCPA term 
“automatic telephone dialing system.”  The government 
did not address that issue in its briefs below, and we 
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take no position at this time on the proper disposition of 
that aspect of the case. 

1. The first question presented in Facebook’s peti-
tion encompasses the same First Amendment and sev-
erability issues as the question presented in the govern-
ment’s petition for a writ of certiorari in AAPC.  As the 
petition in AAPC explains, those issues warrant this 
Court’s review.  19-631 Pet. 14-16.  Contrary to the con-
clusion of the court below, Pet. App. 11-14, the applica-
bility of the government-debt exception does not de-
pend on the content of the speech at issue.  Rather, it 
depends on the call’s economic purpose (i.e., whether 
the call is “made solely to collect a debt”), and on the 
existence of a specified economic relationship with the 
federal government (i.e., whether the debt is “owed  
to or guaranteed by the United States”).  47 U.S.C. 
227(b)(1)(A)(iii) (Supp. V 2017); see Sorrell v. IMS 
Health Inc., 564 U.S. 552, 567 (2011) (recognizing that 
“restrictions on protected expression are distinct from 
restrictions on economic activity”). 

Thus, like the basic automated-call restriction itself, 
the government-debt exception is content-neutral.   
19-631 Pet. 6-10.  “[L]esser scrutiny” therefore is ap-
propriate, and the TCPA satisfies that scrutiny.  Reed 
v. Town of Gilbert, 135 S. Ct. 2218, 2232 (2015); see  
19-631 Pet. 11-14.  Because the court of appeals invali-
dated a provision of a federal statute, further review is 
warranted.  19-631 Pet. 15-16; see, e.g., Iancu v. Bru-
netti, 139 S. Ct. 2294, 2298 (2019).  And, for the reasons 
stated in our certiorari petition in AAPC, it would be 
appropriate for the Court to consider the issue of the 
proper remedy for any First Amendment violation as 
part of that review.  19-631 Pet. 14-15. 
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AAPC provides the best vehicle for this Court’s con-
sideration of the First Amendment and severability is-
sues encompassed within the first question presented 
here.  19-631 Pet. 16-17.  The certiorari petition in 
AAPC seeks review only of those First Amendment and 
severability issues.  Id. at I.  The certiorari petition in 
this case, by contrast, presents an additional question 
of statutory interpretation, regarding the scope of the 
TCPA’s definition of “automatic telephone dialing sys-
tem.”  See Pet. ii.  If the Court grants certiorari here 
and resolves that statutory question in petitioner’s fa-
vor, it could order dismissal of Duguid’s suit on that ba-
sis without considering the First Amendment and sev-
erability issues that are common to this case and AAPC.  
See Pet. 14 (explaining that consideration of the statu-
tory question “will allow the Court to  * * *  potentially 
avoid the constitutional questions altogether”); C.A. 
Doc. 84, at 3 (Aug. 23, 2019) (noting that “resolution of 
either question could lead to the dismissal of th[e] 
case”); see also 19-575 Pet. 22 (arguing that the petition 
in Duguid “involves a threshold question of statutory 
interpretation that may prevent this Court from even 
reaching the constitutional question”). 

Granting review in AAPC would ensure that the 
First Amendment and severability issues are properly 
before this Court.  And unlike the certiorari petition in 
Gallion, the certiorari petition in AAPC seeks review of 
a published and fully reasoned court of appeals decision.  
Compare Gallion v. Charter Commc’ns, Inc., 772 Fed. 
Appx. 604 (9th Cir. 2019), petition for cert. pending,  
No. 19-575 (filed Nov. 1, 2019), with American Ass’n  
of Political Consultants, Inc. v. FCC, 923 F.3d 159  
(4th Cir. 2019), petition for cert. pending, No. 19-631 
(filed Nov. 14, 2019).  Because AAPC provides the best 
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vehicle for this Court’s review, the Court should grant 
the certiorari petition in AAPC.  With respect to the 
First Amendment and severability issues that are com-
mon to the two cases, the Court should hold the petition 
in this case pending its disposition of AAPC. 

2. As noted, the certiorari petition in this case pre-
sents an additional question of statutory interpretation:  
“Whether the definition of [automatic telephone dialing 
system] in the TCPA encompasses any device that can 
‘store’ and ‘automatically dial’ telephone numbers, even 
if the device does not ‘us[e] a random or sequential num-
ber generator.’ ”  Pet. ii.  The United States intervened 
in this case “for the limited purpose of defending the 
constitutionality” of the TCPA.  D. Ct. Doc. 43, at 1.  
Throughout this litigation, the United States has ad-
dressed only the First Amendment and severability is-
sues related to the constitutionality of the statute; it has 
not expressed any view on the proper interpretation of 
the statutory term “automatic telephone dialing sys-
tem.”  See Gov’t C.A. Br. 1 (“tak[ing] no position” on 
that issue); D. Ct. Doc. 44, at 8 (same). 

Within the past two years, the FCC has twice sought 
comment on the statutory question presented.  See 
Public Notice: Consumer and Governmental Affairs 
Bureau Seeks Comment on Interpretation of the Tele-
phone Consumer Protection Act in Light of the D.C. 
Circuit’s ACA International Decision, 33 FCC Rcd 
4864, 4865-4866 (2018); Public Notice: Consumer and 
Governmental Affairs Bureau Seeks Further Comment 
on Interpretation of the Telephone Consumer Protec-
tion Act in Light of the Ninth Circuit’s Marks v. Crunch 
San Diego, LLC Decision, DA 18-1014, 33 FCC Rcd 
9429, 9429, 2018 WL 4801356, at *1 (Oct. 3, 2018).  The 
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agency, however, has not yet issued an order address-
ing the question.  In light of the government’s limited 
participation in the lower-court litigation in this case, 
and the FCC’s ongoing consideration of the statutory 
question presented here, the United States expresses 
no view at this time on the merits of that statutory issue 
or on whether the question warrants this Court’s re-
view. 

CONCLUSION 

With respect to the first question presented, the pe-
tition for a writ of certiorari should be held pending the 
Court’s consideration of the petition for a writ of certi-
orari in Barr v. American Ass’n of Political Consult-
ants, Inc., No. 19-631 (filed Nov. 14, 2019), and then dis-
posed of as appropriate.  The United States takes no po-
sition on the proper disposition of the second question 
presented in the petition. 

Respectfully submitted. 
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