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UPON DUE CONSIDERATION WHEREOF it is hereby ORDERED, ADJUDGED, 

AND DECREED that the order of the District Court is VA CA TED and the case REMANDED 

for further proceedings consistent with this order. 

Before the United States District Court for the District of Connecticut (Chatigny, J), 

Petitioner-Appellant Joseph Stephenson ("Stephenson") moved to amend his 28 U.S.C. § 2254 

petition to add claims of ineffective assistance of counsel, improper dismissal of a juror, error in 

sentencing, and vindictive prosecution. Stephenson also argued that he was actually innocent 

of the most serious crime for which the jury in Connecticut convicted him, robbery in the third 

degree in violation of Connecticut General Statutes § 53a-136. Conn. Gen. Stat. Ann. 

§ 53a-133 (West). In support of this latter claim, Stephenson pointed to a notarized letter 

signed by the principal witness in the case again:;t him, Donovan Sinclair, which Sinclair 

submitted to the Connecticut trial court before sentencing, but months after the jury reached its 

verdict. Stephenson argued that the letter, in either clarifying or recanting some of Sinclair's 

prior testimony, cast doubt on whether any reasonable juror presented with it could find that 

Stephenson used or threatened force in furtherance of larceny, so as to make out a claim of actual 

innocence. 1 See Rivas v. Fischer, 687 F.3d 514, 540 (2d Cir. 2012) (observing that such a 

claim of actual innocence, if successfully made, permits a federal comi to address claims made 

in a habeas petition that would otherwise be procedurally barred). The District Court denied 

Stephenson's motion to amend, finding that amendment would be futile as his claims would be 

procedurally barred for failure to exhaust state remedies, and that Stephenson "ha[ d] not shown 

1 To prove Stephenson committed robbery in the third degree, Connecticut had to show, beyond a reasonable doubt, 
both that Stephenson committed larceny and that "in the course of committing a larceny, [Stephenson] use[ d] or 
threaten[ed) the immediate use of physical force upon another person for the purpose of ... (p]reventing or 
overcoming resistance to the taking of the property or the retention thereof immediately after the taking .... " 
Conn. Gen. Stat. Ann.§ 53a-!33 (West). 
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that a constitutional violation ha[ d] probably resulted in the conviction of one who is actually 

innocent." A 37. On August 13, 2014, we granted Stephenson a certificate of appealability 

limited to the question "whether the district court erred in denying Petitioner's motion to amend 

.. . in which Petitioner alleged that he was actually innocent of robbery in the third degree such 

that the court could overlook his failure to exhaust his claims .. . . " We assume the parties' 

familiarity with the underlying facts, procedural history, and issue on appeal. 

* * * 

We review a district comi's denial of leave to amend for abuse of discretion. See 

Holmes v. Grubman, 568 F.3d 329, 334 (2d Cir. 2009). "Because the determination as to 

whether no reasonable juror would find a petitioner guilty beyond a reasonable doubt is a mixed 

question oflaw and fact, we review a district court's ultimate finding relating to actual innocence 

de novo." Rivas, 687 F.3d at 543 (quoting Doe v. Menefee, 391 F.3d 147, 163 (2d Cir. 2004) 

( alterations omitted)). 

For a petitioner to pass through the actual innocence "gateway," Rivas, 687 F.3d at 539, 

such that his claims, though procedurally baITed, may nevertheless be heard by a federal court, he 

must present "a claim of actual innocence [that is] both 'credible' and 'compelling,"' id. at 541 

(quoting House v. Bell, 547 U.S. 518,521,538 (2006)) . "For the claim to be 'credible,' it must be 

supported by 'new reliable evidence-whether it be exculpatory scientific evidence, trustwo1ihy 

eyewitness accounts, or critical physical evidence-that was not presented at trial.'" Id. (quoting 

Schlup v. Delo, 513 U.S . 298, 324 (I 995)) . "For the claim to be 'compelling, ' the petitioner must 

demonstrate that 'more likely than not, in light of the new evi~ence, no reasonable juror would find 

him guilty beyond a reasonable doubt-or to remove the double negative, that more likely than not 

any reasonable juror would have reasonabl e.. doubt."' Id. (quoting House, 547 U.S. at 538). We 
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have previously noted that "a recanting victim presents a sympathetic scenario for a claim of actual 

innocence." Doe, 391 F.3d at 173. 

At trial, Sinclair, a Macy's store security officer at the time of the purported robbery, 

testified as to what happened outside Macy's when Sinclair confronted Stephenson for 

shoplifting. Sinclair testified that, moments after he confronted Stephenson, Sinclair "was still 

trying to [restrain Stephenson] . . . . [T]hings were getting heated, argument, you know, a little 

pushing and shoving because (Stephenson] was still trying to walk away." Trial Transcript, 

Oct. 27, 2008, at 90, Stephenson v. Connecticut, No. 3: 12-cv-1233 (RNC) (D. Conn. Mar. 31, 

2014) (No. 78). After the prosecution rested its case, the trial judge relied on Sinclair's 

description of "pushing and shoving" in denying Stephenson's motion to dismiss the charge of 

robbery in the third degree as a matter of law. Trial Transcript, Oct. 29, 2008, at 59, 

Stephenson v. Connecticut, No. 3: 12-cv-1233 (RNC) (D. Conn. Mar. 3 I, 2014) (No. 78). On 

direct appeal, the Connecticut appellate court fm1her cited this testimony in finding that there 

was sufficient evidence to support the jury's verdict. See State v. Stephenson, 131 Conn. App. 

510, 518 (2011) (observing that "Sinclair testified that there was 'a little pushing and shoving"' 

and thus concluding that "[c]ontrary to the defendant's claim [of insufficient evidence to support 

the verdict], the jury was permitted to infer, on the basis of Sinclair's testimony, that the 

defendant was pushing and shoving in an effort to prevent and overcome resistance to the taking 

of the merchandise and to the retention thereof").2 

In a notarized, unswom letter submitted to the trial court on the eve of sentencing, 

months after the jury rendered its verdict, Sinclair stated that "I realize[ d] from [ a newspaper] 

2 We note that the "the gateway standard is 'by no means equivalent to the standard ... that governs review of 
claims of insufficient evidence."' Rivas, 687 F.3d at 542 (quoting Schlup, 513 U.S . at 330)). Indeed, it is easier 
for a petitioner to meet the gateway standard than to win on a wfficiency challenge, see id., and the latter does not 
pem1it review of evidence not presented at trial. We describe these sufficiency challenges only to underline that 
the particular testimony in question was at least colorably dispositive to the conviction. 
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article that [Stephenson] was charged for robbery because I said that there was some pushing and 

shoving. I admit now that the man did not touch me in any way at all. In fact it was I that 

pushed and shoved him against the fence across from the store. He only pulled his hand away 

so I could not handcuff him properly." Application for a Writ of Habeas Corpus at 71, 

Stephenson v. Connecticut, No. 3:12-cv-1233 (RNC) (D. Conn. Mar. 31, 2014) (No. I). 

Sinclair further explained, "I made a slip of the tongue when I said that there was 'a little 

pushing and shoving.' My intention was to convey the fad that there was no fighting whatever 

and that it was a minor incident." Id. at 72. Sinclair also noted, "[Stephenson] gave me the 

[ shopping] bag [ containing shoplifted items] when I asked for it and I thought the Jury would 

understand that there was only arguing involved and no force whatsoever." Id. at 71. 

It is indisputable that Sinclair's testimony at trial that there was "pushing and shoving" 

was significant to the prosecution's case that Stephenson's actions satisfied the force requirement 

for a conviction of robbery in the third degree. Further, the location of the shopping bag at any 

given time could also be relevant to whether any reasonable juror could find that, if Stephenson 

indeed used force, that force was in furtherance of the larceny (a necessary element of robbery) 

rather than, in the alternative, merely in furtherance of escape. See State v. Preston, 248 Conn. 

472, 479-83 (1999) (noting that it could be highly relevant to the purpose for which force was 

indisputably used whether a fleeing larcenist still had the stolen items upon him when he 

engaged in a physical altercation with a store clerk, or whether, instead, the items had fallen out 

of his pocket and onto the ground). On the other hand, the Jetter - notarized, but unswom -

must first be found credible for it to be relevant to the question whether or not, in concert with 

the other evidence presented to the jury, it presents a compelling case of innocence. The 

District Court, in finding that Stephenson "ha[ d] not shown that a constitutional violation ha[ d] 
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probably resulted in the conviction of one who is actually innocent," A 3 7, did not address the 

Sinclair letter, offered no legal or factual explanation for its detennination beyond its conclusion, 

and made no credibility determinations (nor conducted any further investigation, such as through 

a hearing). Given the conclusory nature of this determination, and in light of the contents of the 

Sinclair letter, we are unable to defer to this detennination on appeal. Cf House, 547 U.S. at 

540 ( observing that the fact that the Court was "uncertain about the basis for some of the 

[d]istrict [c]ourt's conclusions . . . weaken[ed its] reliance on [the district court's] 

detenninations"). 

In the face of evidence of actual innocence sufficient to make a claim colorable (though 

not necessarily successful), we have on multiple occasions remanded a case to the district court 

to make specific factual findings on the record as to the viability of the claim. See Doe v. 

Menefee, 49 Fed. App'x 340, 341-2 (2d Cir. 2002) (summary order) ("In this case, Doe has 

presented evidence, the affidavit of his alleged victim, which might well lead a reasonable juror to 

find him not guilty. However, the respondent also has presented extensive evidence undermining 

the victim's affidavit. . . . [Thus,] we vacate the district court's judgment and remand for the 

district court to decide as a matter of fact whether Doe has presented a credible claim of actual 

innocence."); see also Rivas v. Fischer, 294 Fed. App'x 677, 679 (2d Cir. 2008) (summary order) 

("If the District Court determines that Rivas has not satisfied the due diligence requirements of 

28 U.S.C. § 2244(d)(l)(D), the District Court should then make specific findings as to whether 

Rivas has established a credible claim of actual innocence . . . . If conducting this inquiry, the 

District Court may wish to examine the 'likely credibility of the affiants,' Schlup v. Delo, 513 

U.S. 298, 332 (1995), and other witnesses at Rivas's trial, and the relative strength ofth~ State's 

case against Rivas in light of any credibility determinations that the District Court sees fit to 
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make."). In accordance with this practice, we vacate the District Court's denial of Stephenson's 

motion to amend and remand to the District Comi to make specific findings as to whether 

Stephenson has established a credible and compelling claim of actual innocence. We further 

observe that it may be appropriate for the District Court to conduct a hearing if it deems further 

investigation necessary to properly ascertain the motives and credibility of Sinclair, identify, 

explain, and weigh inconsistencies (if any) between the letter and Sinclair' s trial testimony, and 

otherwise analyze and weigh the merits of Stephenson's claim. Cf Doe, 391 F.3d at 155 ("On 

remand, the district court conducted a hearing on the actual innocence issue, after which it 

determined that Doe had 'established his innocence by a preponderance of the credible evidence.' 

The comi heard testimony from [the primary witnesses at trial] on the issue of actual innocence 

.. .. "); cf also id. at I 68 (identifying and analyzing inconsistencies between a witness's 

testimony at the innocence hearing and his prior, inconsistent testimony, and then carefully 

analyzing the witness's motives at each venue to determine whether the new testimony was or 

was not credible). 

If the District Court concludes that Stephenson has indeed made a credible and 

compelling showing of actual innocence, it should then consider, in the first instance, whether he 

has advanced any "legitimate constitutional c]aim[s]," Rivas, 687 F.3d at 540, and, if it finds he 

has done so, should permit Stephenson to amend his petition accordingly. 

Pursuant to the Criminal Justice Act, Stephenson's Criminal Justice Act attorney will 

continue to represent him on remand. See Amended Plan to Implement the Criminal Justice 

Act of 1964 (as amended June 18, 2010) at § IX(G) ("The CJA attorney must continue to 

represent a CJA client in the district comi upon remand unless relieved.") . 
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Accordingly, we VACATE the District Court's denial of the Petitioner's motion to 

amend and REMAND for further proceedings consistent with this order. 

FOR THE COURT: 
Catherine O'Hagan Wolfe, Clerk 
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JOSEPH STEPHENSON, 

Petitioner, 

v. 

CONNECTICUT, 

Respondent . 

UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 

Case No. 3:12-cv-1233 (RNC) 

RULING AND ORDER 

Petitioner was convicted in state court of robbery in the 

third degree and two counts of larceny in the fifth degree. 

After the judgment was affirmed on appeal he brought this habeas 

case raising various claims. The claims were dismissed on the 

merits and petitioner's request for leave to amend his petition 

to add new claims was denied on the ground that the new claims 

were procedurally defaulted. The Court of Appeals has remanded 

for a determination of whether the new claims, although 

procedurally defaulted, can be adjudicated on the merits based on 

petitioner's claim that he is actually innocent of third degree 

robbery. After considering petitioner's evidence of actual 

innocence in light of the evidence in the record as a whole, I 

conclude that he has not met his burden of establishing a 

credible, compelling claim of actual innocence and therefore 

dismiss the petition. 

I . 

On petitioner's direct appeal, the Connecticut Appellate 

Court summarized the relevant events shown by the state's 
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evidence: 

On August 23, 2006, at approximately 1 p.m., Donovan 
Sinclair, a store detect~ve for the Macy's department 
store in the Stamford Town Center Mall, received notice 
regarding a suspicious individual in the Polo 
department at the store. Sinclair then observed, on 
the security camera, an ind:vidual later identified as 
the defendant in the Polo department. The defendant 
was carrying a white shopping bag under his arm and-was 
picking out a variety of items. Sinclair monitored the 
defendant for approximately forty-five minutes and 
observed him taking items of clothing from the racks, 
folding them and bending down as if putting the items 
into the bag. The defendant appeared nervous and was 
looking around. Although Sinclair did not see a tool 
in the defendant's hands, it looked like he had 
something in his hands. While observing the defendant, 
Sinclair called upon store manager Steve Johnson for 
assistance. Johnson remained in the security office to 
monitor the security camera while Sinclair followed the 
defendant as he exited the E:tore. When Sinclair 
reached the defendant, he identified himself as a 
Macy's store detective and indicated that he wanted· to 
talk to the defendant about the merchandise in the bag. 
A "heated argument" between Sinclair and the defendant 
ensued, during which some pushing and shoving took 
place. Sinclair attempted to handcuff the defendant 
but was only able to get one handcuff on him. Johnson 
and two other individuals from Macy's came outside and 
assisted Sinclair in pinning the defendant against a 
wall until the police ar~ived and placed the defendant 
in a police car. When Sinclair returned to the store, 
he identified six items from Macy's that had been 
recovered from the shopping bag. The total cost of 
these items was $356.49. I~ addition to these items, 
the police recovered three pairs of eyeglasses, 
totaling approximately $600, from the Macy's bag. 
Stephen Singer, the retail manager at a LensCrafters 
store in the Stamford Town Center mall, later 
identified the three pairs of eye-glasses as belonging 
to that store. Singer checked the store records and 
determined that the eyeglasses had been accounted for 
when the store had closed the night before, and that 
they had not been sold by any-one at the store on 
August 23, 2006. Singer also re-called that the 
defendant had been in the store between approximately 
10:30 a.m. and 11:30 a.m. that morning. 
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State v. Stephenson , 131 Conn. App. 510, 513-15 (2011). 

Petitioner's claim of actual innocence derives from a letter 

signed by Sinclair, the Macy's store detective. At the jury 

trial, Sinclair testified thac he saw petitioner leave the store 

with a bJg containing stolen merchaPdise, followed him and asked 

him to stop so he could inspect the contents of the bag. 

Petitioner angrily denied stealing and continued walking. 

Sinclair pinned him against a fence across the street from the 

store and a heated argument ensued. Trial Transcript, Oct. 27, 

2008, at 88-90 (ECF No. 78). Sinclair noticed that petitioner 

had his hand "in a ball" and asked him if he was armed. Id. at 

89. Petitioner responded that he was carrying a knife. Id. at 

88-89. There was some "pushing and shoving" because petitioner 

was trying to leave and Sinclair was trying to recover the 

merchandise. Id. at 88, 90. If Sinclair had been able to 

recover the merchandise, he would have let petitioner leave. Id. 

at 90. Sinclair attempted to ca.1.m petitioner and handcuff him 

for his own safety but Sinclair was only able to get one handcuff 

on him prior to the arrival of the police. Id. at 90-91. 

Sinclair's testimony that there was some pushing and shoving 

as he tried to stop petitioner from leaving with the merchandise 

proved to be important to the state's case. Initially, 

petitioner was charged with second degree robbery, which requires 

proof that the accused "display[Rd] or threaten[ed] the use of . 

3 
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. a deadly weapon or a dangerous instrument.u Conn. Gen. Stat. 

§ 53a-135. After the state presented its case, the trial judge 

granted a motion to dismiss the second degree robbery charge but 

permitted the state to proceed on a charge of third degree 

robbery, which requires use or threatened use of physical force. 1 

A motion for judgment of acquittal on the charge of third degree 

robbery was denied. Referring to Sinclair's testimony, the trial 

judge stated that there was evidence of "some pushing and shoving 

between [Sinclair] and the defendant after Mr. Sinclair followed 

the defendant outside the store.u Trial Transcript, Oct. 29, 

2008, at 51-58. 

The letter that provides the genesis for petitioner's claim 

of actual innocence was submitted to the state trial judge after 

the trial but before petitioner's sentencing. The lengthy 

letter, ostensibly written by Sinclair, makes it appear that 

petitioner is innocent of all the charges and blames the police 

for encouraging Sinclair to exaggerate or lie about what 

happened. 

With regard to the larceny convictions, the letter explains 

that the items of clothing found in the bag were not stolen. The 

1 A person is guilty of robbery in the third degree if in 
the course of committing a larceny, he "uses or threatens the 
immediate use ot physical torce upon another person for the 
purpose of. [p]reventing or overcoming resistance to the 
taking of the property or the retention thereof immediately after 
the taking.u Conn. Gen. Stat. § 53a-133. 
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letter states: 

· I was working as a security guard for Macy's store 
in Stamford when I received a call about someone acting 
suspiciously. I watched [p(?titioner] on the camera but 
I did not record everything I actually saw him do. I 
told the court that I saw when [petitioner] entered the 
Polo department and went to the sales counter where he 
took out some polo clothes and a belt out of a bag he 
had brought in but then put some of them back in the 
bag when he appeared that he could not find the 
receipts. Even though I told the court that I later 
did find some Macy's receipts in the pockets of one of 
the pant [sic], I should have told them that those 
receipts did match up with the clothes that were 
assumed stolen. I did not mention it at the time 
because the police had already did [sic] their report 
and I had not searched the clothes until later on when 
they left. The police had ,1lso told me to exaggerate 
the incident in my report. ***Even though I saw 
[petitioner] put back th2 clothes that he appeared to 
be messing with in the vide [sic], I did not record it 
when he put those clothes, incJuding a blue and white 
stripe shirt that he had folded, back on a clothing 
shelf before he exited. I only went outside to 
apprehend him just to check the bag. I could not see 
what he was doing behind the clothing rack in the store 
so I just wanted to check him out. It was only when he 
argued with me outside on the street and said he would 
sue me that I became very angry and went along with the 
police. I was worried about my job at the time and 
wanted to make sure that the man would be convicted. I 
was later let go from Macy['s] as a result of this and 
another incident because Macy's did not want to get 
sued for mistaken arrest3. 

With regard to the third degree robbery conviction, the 

letter states: 

I admit now that the man did not touch me in any way at 
all. In fact it was I that pushed and shoved him 
against the fence across from the store. He only 
pulled his hand away so I could not handcuff him 
properly. He gave me the bag he had when I asked for 
it and I thought the Jury would understand that there 
was only arguing involved and no force whatsoever. 
Even though we had a heated argument I remember clearly 
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that the man did not fight with me. I feel very badly 
now that the man was convicted for something that he 
did not do and I cannot sleep properly knowing that I 
may have said something that was taken in the wrong way 
and sent someone to jail. 

According to the letter, when Sinclair testified before the jury, 

it was his intention "to convey the fact that there was no 

fighting whatever and that it was a minor incident.n ("I did not 

realize that the jury would take my statement as seriously as 

The letter closes with the following statement: 

Please understand that nobody has asked me or pressured 
me to write this letter to you but I am really bothered 
by the whole incident. I have kids to take care of and 
even though I may not know that man, he is somebody's 
child and just as I would not like my kids to go to 
jail for a lie or mistake, this is the same way I feel 
about what has happened here. I hope that you will 
understand that I have to set the record straight and 
clear my conscience. I believe that there is a God and 
that we will have to give an account to him one day. 
Please feel free to call or contact me if you need to 
talk to me. I am also willing to come to court if 
necessary. Thank you. 

After the letter was submitted, the state judge sentenced 

petitioner to three years' imprisonment, execution suspended 

after nine months, followed by three years of probation and one 

hundred hours of community service. 

II. 

In accordance with the order of the Court of Appeals, an 

evidentiary hearing has been held. Sinclair was the only witness 

called to testify. Regarding the underlying events at Macy's, he 
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testified that he saw petitioner placing items from clothing 

racks into a bag. Evid. Hr'g Transcript 6-7 (ECF No. 100). 

After petitioner left the store, Sinclair followed. Id. at 8. 

Sinclair attempted to speak with petitioner but he kept walking. 

Id. Sinclair followed petitioner across the street and 

restrained him. Id. at 9 . Sinclair pinned petitioner up against 

a fence and took the shopping bag. Id. at 9-10. With regard to 

his trial testimony that there had been "some pushing and 

shoving,~ Sinclair testified that he did all the pushing and 

shoving and had no intention to suggest to the jury that 

petitioner had pushed or shov8d him in any way. Id. 

At the evidentiary hearing, Sinclair conceded that he did 

not write the letter submitted to the state judge. The letter 

was written by petitioner's trial counsel. Id. at 15-16. 

Sinclair explained that petitioner's trial counsel contacted him 

after the trial. Id. Petitioner's trial counsel arranged to 

interview him and then, about two weeks later, asked him to sign 

a letter. Id. Sinclair also conceded that the letter is 

inaccurate insofar as it indicates that petitioner is innocent of 

larceny . Id. at 1 3 -15. 

On cross-examination, counsel for the state showed Sinclair 

an internal Macy's report of the incident. Sinclair testified 

that he prepared the report pursuant to Macy's requirement that a 

truthful report be prepared within 24 hours. Id. at 20. In his 
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handwritten report, Sinclair wrote that petitioner had threatened 

him with a knife. Id. at 20-?.l. The report states: 

I got him Pin against the Fence, He was trying to get 
away by saying to me he has a knife which he had in his 
hand at the Time. I attempted to handcuff the 
gentleman and Recover the merchandise. Steve Johnson 
[the store manager] and other associates came out of 
the store and help me with the apprehension. We had 
him Pin against The Fence till the Stamford Police was 
called and arrived. The Police department arrived and 
handcuff the gentleman, Recover the (Wire Cutter's,) 
(Knife) and our merchandise. They put the gentleman 
into the Police Car and took him away. 

On re-direct, Sinclair testified that in the course of 

petitioner's trial, he informed the trial judge that the 

responding police officers had asked him to lie under oath about 

petitioner threatening him with the knife. Id. at 23. 2 

Referring to the underlying events, Sinclair testified at the 

evidentiary hearing that when he asked petitioner if he had a 

knife, petitioner said he had a pocket knife, removed the knife 

from his pocket and gave it to Sinclair. Id. at 25. Finally, 

Sinclair testified that he read only part of the letter to the 

state judge before signing it at the request of petitioner's 

trial counsel. Id. at 31. 

2 The trial transcript shows that after Sinclair testified 
for the state, he was called as a defense witness. Outside the 
presence of the jury, he testified that two of the investigating 
police officers had "asked [himJ to lie'' about whether petitioner 
had shown him a knife. See Trial Transcript, Oct. 29, 2008, at 
194-202. The trial judge exc:uded the testimony on relevance 
grounds, finding that Sinclair had been truthful in his direct 
testimony. 

8 

16 



III. 

To use the actual innocence "gateway," Rivas v. Fischer, 

687 F.3d 514, 539 (2d Cir. 2012), a habeas petitioner must 

present "a claim of actual innocence [that is] both 'credible' 

and 'compelling,'" id. at 541 (quoting House v. Bell , 547 U.S . 

518, 521, 538 (2006)). "For the claim to be 'credible,' it must 

be supported by 'new reliable evidence - whether it be 

exculpatory scientific evidence, trustworthy eyewitness accounts, 

or critical physical evidence - that was not presented at 

trial.'" Id. (quoting Schlup v. Delo , 513 U.S. 298, 324 (1995)). 

"For the claim to be 'compelling,' the petitioner must 

demonstrate that 'more likely than not, in light of the new 

evidence, no reasonable juror would find him guilty beyond a 

reasonable doubt-or to remove the double negative, that more 

likely than not any reasonable juror would have reasonable 

doubt.' " Id. (quoting House, 547 U.S. at 538). 

For purposes of the actual innocence exception, "'actual 

innocence' means factual innocence, not mere legal 

insufficiency." Bousley v. United States, 523 U.S. 614, 623 

(1998); Sawyer v. Whitley, 505 U.S. 333, 339 ("The miscarriage of 

justice exception is concerned with actual as compared to legal 

innocence."); see also Murden v. Artuz , 497 F.3d 178, 194 (2d 

Cir. 2007) ("Actual innocence requires 'not legal innocence but 

factual innocence.'" (quoting Doe v. Menefee , 391 F.3d 147, 162 
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(2d Cir. 2004))). "Because credible claims of actual innocence 

are 'extremely rare,' federal court adjudication of 

constitutional challenges by petitioners who may be actually 

innocent prevents miscarriages of justice, but does not threaten 

state interests in finality." Menefee, 391 F.3d at 161 ~quoting 

Schlup , 513 U.S. at 321-22). 

The state argues that petitioner cannot use the actual 

innocence gateway because, at a minimum, he is guilty of larceny. 

However, the Court of Appeals has directed me to determine 

whether petitioner has a viable claim of actual innocence with 

regard to his conviction for thiJ·d degree robbery. In accordance 

with the order of the Court of Appeals, it is necessary to 

determine whether petitioner has a credible, compelling claim 

that he is actually innocent of that charge. For reasons 

explained below, I conclude that he has failed to meet his burden 

under either prong of the actual innocence standard. 

Petitioner's reliance on the letter submitted to the state 

judge is misplaced. The letter :snot what it appears to be on 

its face. Though the letter gives the impression that Sinclair 

acted on his own in writing to the judge, I credit his testimony 

at the evidentiary hearing that petitioner's trial attorney 

contacted him, asked to interview him and subsequently prepared 

the letter for him to sign. : also credit his testimony that he 

read only part of the letter before signing it. Notably, the 
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letter misspells Sinclair's name. 

The provenance of the letter detracts significantly from its 

credibility. It is one thing for a witness to come forward on 

his own initiative because he fears his testimony has caused a 

miscarriage of justice; it is another for the defendant's lawyer 

to contact the witness, encourage him to recant and obtain his 

signature on a letter. The letter submitted to the state judge 

appears to have been crafted with this in mind. The letter 

flatly states, "Please understand that nobody has asked me or 

pressured me to write this letter to you but I am really bothered 

about the whole incident." In v~ew of Sinclair's testimony at 

_ the evidentiary hearing, the assurance given to the state judge 

that nobody had asked Sinclair to write the letter is misleading 

to say the least. 

On the record before me, I conclude that the letter, insofar 

as it purports to accurately recount the underlying events, is 

not trustworthy. The letter conveys the impression that as far 

as Sinclair is concerned, petitioner is actually innocent of all 

the charges against him. At the evidentiary hearing, however, 

Sinclair maintained that petitioner is guilty of larceny. 

Moreover, the letter's assertions that petitioner used no 

force whatsoever are highly implausible. According to the 

lPttPr, SinclAir's enco11nter with petitioner was a "minor" 

incident, in which petitioner "did not touch [Sinclair] in any 
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way at all" and "gave" Sinclair the bag containing the stolen 

merchandise when Sinclair asked him to do so. These assertions 

are at odds with Sinclair's trial testimony, as well as his 

incident report, both of which depict petitioner using or 

threatening to use force in order to get away with the stolen 

merchandise. 

The assertions in the letter are also at odds with the trial 

testimony of other eyewitnesses. The store manager, Stephen 

Johnson, testified that he and two sales associates tried in vain 

to help Sinclair in his confrontation with petitioner. Johnson 

testified that both Sinclair and petitioner were "riled up," 

"clearly nervous and agitated." Trial Transcript, Oct. 29, 2008, 

at 34-35. Petitioner was "[w]aiving his arms, flailing, 

screaming just let me go. Stop, let me go." Id. at 35. 

Sinclair had one handcuff on petitioner. Id. Even with the help 

of Johnson and the two sales associates, Sinclair still could not 

put both handcuffs on him. 

The responding police officers also testified. One officer 

testified that when he arrived, Sinclair had petitioner up 

against the fence and was trying to handcuff him. Petitioner was 

extremely agitated, aggressive and yelling. Id. Another officer 

testified that when he arrived, petitioner "was fi~hting hA~k 

with these three other males." Trial Transcript, Oct. 27, 2008, 

at 134. "[T]hey were attempting to handcuff him and he was 
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attempting not to be handcuffed." Id. at 135. 

In addition, the letter's assertions that this was a "minor" 

incident "in which petitioner "did not touch (Sinclair] in any way 

at all" and "gave" Sinclair the hag on request are belied by 

Sinclair's testimony at the e,identiary hearing. Sinclair 

testified that his confrontation with petitioner was "upsetting" 

and "still bothers [him] a lot" a decade later. At the hearing, 

Sinclair explained that his confrontation with petitioner 

continues to bother him because it was the first time he ever had 

to pin sdmebody against a fence and "it took four of us to stop 

him, you know?" 

Petitioner submits that ~lthough the letter is admittedly 

inaccurate in other key respects, it is trustworthy on the 

central point that petitioner did no pushing or shoving. At the 

evidentiary hearing, Sinclair did confirm that only he did any 

pushing and shoving as stated in the letter. As just discussed, 

however, ·his testimony in this respect is inconsistent with the 

thrust of his trial testimony and the testimony of the other 

eyewitnesses. 

Petitioner submits that Sinclair's hearing testimony on the 

subject of pushing and shoving merely clarifies his trial 

testimony. It seems highly unlikely that when Sinclair testified 

about pushing and shoving at the jury trial he wanted the jury to 

understand that he was the only one who did any pushing or 
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shoving. Whether petitioner engaged in pushing and shoving so as 

to be guilty of third degree robbery was a key issue for the jury 

to resolve. No doubt the jury understood Sinclair to be saying 

there was pushing and shoving by petitioner; the presiding judge 

understood Sinclair to be saying as much. That Sinclair.actually 

meant no such thing is hard to believe in view of the common 

sense meaning of the words he used and the importance of his 

testimony to the state's case. 

The state submits that Sinclair's new testimony in support 

of petitioner's claim of actual innocence does not satisfy the 

standard of reliability required to support a claim of actual 

innocence. I agree that variations in Sinclair's accounts 

detract significantly from the reliability of his testimony. 

Since the date of the incident, Sinclair has provided four 

versions that conflict on key points. His contemporaneous report 

of the incident states that petitioner "was trying to get away by 

saying to me he had a Knife. Which he had in his hand at the 

time." The report states that Sinclair and his colleagues had to 

pin petitioner against the fence until the police arrived, at 

which time the police handcuffed petitioner and recovered the bag 

containing the stolen merchandise. At trial, he testified there 

was pushing and shoving as he struggled to prevent petitioner 

from leaving with the stolen merchandise, but he denied seeing a 

knife and said petitioner merely responded in the affirmative 
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when asked whether he was armed. The letter Sinclair signed at 

the request of petitioner's trial counsel for submission to the 

state judge denies that petitioner stole anything or offered any 

resistance whatsoever and states petitioner simply "gave" him the 

shopping bag. At the evidentiary hearing, Sinclair testified 

that petitioner did engage in shoplifting but did not engage in 

pushing or shoving and when he asked petitioner whether he had 

any weapons, petitioner handed over a knife. 

In addition to conflicting with his previous versions, 

Sinclair'.s new testimony is internally inconsistent. At the 

evidentiary hearing, in response to questions by petitioner's 

counsel, Sinclair appeared to disavow his incident report insofar 

as it indicates petitioner used or threatened to use force, yet 

he also testified that the report is true. He seemed to confirm 

that he pushed and shoved petitioner while trying to pin him 

against the fence, yet he also testified that he did not put a 

hand on him. Sinclair's seeming inability to provide coherent 

testimony undercuts the probative value of his new testimony as 

support for petitioner's claim. 

Sinclair's new testimony must be viewed with suspicion 

because he is a recanting witness who appears to have been 

prompted to recant by petitioner's trial counsel. "[A] recanting 

victim presents a sympathetic scenario for a claim of actual 

innocence." Menefee , 391 F.3d at 173. But "recantation 
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testimony is properly viewed 1Ji th great suspicion." Dobbert v. 

Wainwright, 468 U.S. 1231, 1233-34 (1984) (Brennan, J., 

dissenting from denial of certiorari); see also Ortega v. Duncan , 

333 F.3d 102, 107 (2d Cir. 2003) (noting that recantation 

testimony must be looked upon with the utmost suspicion, although 

its lack of veracity cannot, in and of itself, establish whether 

testimony given at trial was in fact truthful). Recantations 

"upset[ ] society's interest in the finality of convictions, 

[are] very often unreliable and given for suspect motives, and 

most often serve [ ] merely to i~peach cumulative evidence rather 

than to undermine confidence in the accuracy of the conviction." 

Dobbert, 468 U.S. at 1233-34. 

It is petitioner's b~rden to show that Sinclair's new 

testimony is sufficiently reliable to support a credible claim of 

actual innocence. This burden has not been met. Petitioner 

suggests that Sinclair is merely clarifying his trial testimony 

on the issue of pushing and shovjng consistent with his letter to 

the state judge. But the letter raises more questions than it 

answers. 

The letter explained that Sinclair's conscience bothered him 

during and after the trial and finally impelled him to write 

because (1) the police told him to exaggerate the incident in his 

report, (2) he failed to reveal in his report or at trial that he 

had found receipts matching the :i terns of clothing in the bag, (3) 
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he was pressured to testify falsely that petitioner tried to cut 

him with the knife, and (4) he inadvertently misled the jury that 

petitioner used force. 3 

This explanation for Sinclair's decision to contact the 

state judge in order to help pet~tioner obtain relief from his 

convictions is not well-founded. The letter's assertion that the 

responding police officers told Sinclair to exaggerate his report 

is unsupported by other evidence in the record and Sinclair 

testified at the evidentiary hearing that his report is true. 

The letter's assertion that after the police prepared their 

report Sinclair found receipts matching the items of clothing in 

the bag is contrary to his testinony at the evidentiary hearing 

3 The letter states: 
Even though I told the court that I later did 
find some Macy's receipts in the pockets of 
one of the pant [sic], I should have told 
them that those receipts did match up with 
the clothes that were assumed stolen. I did 
not mention it at the time because the police 
had already did [sic] their report and I had 
not searched the clothes until later on when 
they left. The police had also told me to 
exaggerate the incident in my report. I 
later testified to your honor how the two 
police officers who wrote the report were 
telling me to lie before the Jury and to say 
that the man pulled out a knife and tried to 
cut me. Also I was not asked anything about 
the receipts when I was being questioned in 
court. My conscience was and still is 
bothering me and I did not like what they 
wanted me to do. I told the truth that the 
man did not do anything but have a heated 
argument with me and said he was going to sue 
since he did not steal anything. 
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that petitioner is guilty of larceny. The letter's assertion 

that the police urged Sinclair to testify falsely is inflammatory 

but largely beside the point because he provided no such 

testimony to the jury. The letter's assertion that petitioner 

"did not do anything but have a heated argument and said he was 

going to sue since he did not steal anything," insofar as it 

denies that petitioner used or threatened to use physical force, 

is belied by Sinclair's incident report and trial testimony and 

the testimony of the other eyewitnesses. 

On the existing record, I find that Sinclair's motivation 

for undertaking to help petitioner obtain relief from hi$ 

convictions has not been established. It is possible Sinclair 

sympathizes with petitioner's plight as a result of his 

discussions with petitioner's trial counsel after the trial. The 

record indicates that petitioner's convictions caused him to be 

placed in deportation proceedings. EFC No. 80-1 at 8. Perhaps 

petitioner's trial counsel informed Sinclair that the convictions 

could result in petitioner's deportation and this led SiDclair to 

agree to sign the letter to the state judge. Whether and to what 

extent petitioner's trial counsel may have influenced Sinclair in 

this regard cannot be determined on the present record, however. 

Petitioner's trial counsel did not testify at the hearing. 

After careful consideration, I conclude thvt, regardlcaa of 

Sinclair's motives, his letter to the state judge and new 
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testimony do not provide reliable support for petitioner's claim 

of actual innocence. Because the proffered evidence does not 

satisfy the reliability requirement, petitioner has failed to 

satisfy his burden of establishing a credible claim of actual 

innocence under the first prong of the applicable standard. 

I also conclude that petitioner has failed to meet his 

burden of establishing a compelling claim of actual innocence as 

required by the second prong. If a properly instructed jury were 

to fairly consider Sinclair's letter to the state judge and his 

new testimony along with the rest of the evidence in the record, 

I do not "believe it is more likely than not that no reasonable 

juror would find petitioner guilty of robbery in the third 

degree. I think it is far more likely that such a jury would 

discount the letter and new testimony, credit Sinclair's 

contemporaneous report of the incident and trial testimony, 

credit the trial testimony of the other eyewitnesses and 

ultimately find petitioner guilty beyond a reasonable d oubt. 

Viewed as a whole, the evidence would easily permit a jury 

to find the following facts. Petitioner was trying to escape 

with a bag containing stolen merchandise worth almost $1,000; 

when Sinclair tried to stop him in order to inspect the contents 

of the bag, he angrily denied stealing and refused to surrender 

the bag; his attempt to get away with the stolen merchandise 

caused Sinclair to try to pin him against the fence across the 
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street from the store, a first for Sinclair; he physically 

resisted and continued to try to get away with the stolen 

merchandise such that Sinclair had to struggle to contain him and 

was unable to handcuff him; his physical resistance made.it 

necessary for Sinclair to push and shove him against the fence; 

he prevented Sinclair from handcuffing him even with the 

assistance of Johnson and two sales associates; he was still 

resisting their efforts to handcuff him when the police arrived; 

and he was finally handcuffed by the police, at which time the 

police recovered the bag containing the stolen merchandise. 

On the basis of these facts, a properly instructed jury 

would likely find petitioner guilty of third degree robbery in 

that he used or threatened to use physical force in an attempt to 

overcome resistance to his retention of the stolen merchandise. 

I cannot say it is more likely than not that no reasonable juror 

would do so. 

IV. 

Accordingly, the petition is dismissed without leave to 

amend to add the procedurally defaulted claims. 

The Clerk may enter judgment and close the case. 

So ordered this 8th day of January 2018. 

Isl 
Robert N. Chatigny 

United States District Judge 
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Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square, 
in the City ofNew York, on the 6th day of November, two thousand eighteen. 
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Joseph Stephenson, 
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Appellant moves for a certificate of appealability, in fonna pauperis status, and continued Criminal 
Justice Act representation. Upon due consideration, it is hereby ORDERED that the motion is 
DENIED and the appeal is DISMISSED because Appellant has not shown that "jurists of reason 
would find it debatable whether the district court was coITect in its procedural ruling" concerning 
whether Appellant had made a showing of actual innocence. Slack v. McDaniel, 529 U.S. 473, 
478 (2000); see Doe v. Menefee, 391 F.3d 147, 160-64 (2d Cir. 2004) (discussing requirements for 
"gateway" actual innocence claim). 

FOR THE COURT: 
Catherine O'Hagan Wolfe, Clerk of Court 
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* Judge Paul G. Gardephe, of the United States District Court for the Southern District of New 
York, sitting by designation. 
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