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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 17-51130 United S(a;;sh chm'?f Appeals
Summary Calendar FILED
November 19, 2018
ARTUR TCHIBASSA, Lyle \C/:\Il Cf(ayce
er

Petitioner-Appellant

V.
WARDEN SCOTT WILLIS,

Respondent-Appellee

Appeal from the United States District Court
for the Western District of Texas
USDC No. 3:17-CV-272

Before JOLLY, COSTA, and HO, Circuit Judges.
PER CURIAM:* |

Artur Tchibassa, federal prisoner # 25340, was convicted of hostage
- taking and conspiring to do the same an.d was sentenced to serve 293 months
in prison and a five-year term of supervised release. He appeals the district
court’s denial of his 28 U.S.C. § 2241 habeas corpus petition and the ensuing
Federal Rule of Civil Procedure 59(e) motion, arguing that these judgments are

erroneous because the district court applied this court’s caselaw concerning the

* Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not
be published and is not precedent except under the limited circumstances set forth in 5TH
CIR.R. 47.5.4. '
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savings clause of 28 U.S.C. § 2255(e) and rejected his argument that he should
be permitted to bring a claim concerning'actual innocence in a § 2241 petition.

As the district court noted, this court has held that actual innocence
factors into the § 2255(e) analysis only insofar as one may avail himself of the
savings clause if he relies ﬁpon a retroactively applicable Supreme Court case
showing that he was convicted of a nonexistent offense. See Reyes-Requena v.
United States, 243 F.3d 893, 904 (5th Cir. 2001). Tchibassa has shown no error
in connection with the district court’s reliance on this jurisprudence to reject
his claim that he should be permitted to raise an actual innocence claim in a
§ 2241 proceedings and to deny his Rule 59(e) motion.

AFFIRMED.
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United States Court of Appeals

FIFTH CIRCUIT
OFFICE OF THE CLERK

LYLE W. CAYCE } ) TEL. 504-310-7700
CLERK 600 S. MAESTRI PLACE
- NEW ORLEANS, LA 70130

November 19, 2018
MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW

Regarding: Fifth Circuit Statement on Petitions for Rehearing
or Rehearing En Banc

No. 17-51130 Artur Tchibassa v. Warden Scott Willis
USDC No. 3:17-CVv-272

Enclosed is a copy of the court's decision. The court has entered
judgment under Fep. R. Arp. P. 36. (However, the opinion may yet
contain typographical or printing errors which are subject to
correction.)

Fep. R. App. P.. 39 through 41, and 5TH Cir. R.s 35, 39, and 41
govern costs, rehearings, and mandates. 5TH Cir. R.s 35 and 40
require you to attach to your petition for panel rehearing or
rehearing en banc an unmarked copy of the court's opinion or order.
Please read carefully the Internal Operating Procedures (IOP's)
following FED. R. App. P. 40 and 5® Cir. R. 35 for a discussion of
when a rehearing may be appropriate, the legal standards applied
and sanctions which may be imposed if you make a nonmeritorious
petition for rehearing en banc.

Direct Criminal Appeals. 5™ CirR. R. 41 provides that a motion for
a stay of mandate under Fep. R. App. P. 41 will not be granted
simply upon request. The petition must set forth good cause for
a stay or clearly demonstrate that a substantial question will be
presented to the Supreme Court. Otherwise, this court may deny
the motion and issue the mandate immediately. ‘

Pro Se Cases. If you were unsuccessful in the district court
and/or on appeal, and are considering filing a petition for
certiorari in the United States Supreme Court, you do not need to
file a motion for stay of mandate under Fep. R. App. P. 41. The
issuance of the mandate does not affect the time, or your right,
to file with the Supreme Court.

Court Appointed Counsel. Court appointed counsel is responsible
for filing petition(s) for rehearing(s) (panel and/or en banc) and
writ (s) of certiorari to the U.S. Supreme Court, unless relieved
of your obligation by court order. If it is your intention to
file a motion to withdraw as counsel, you should notify your client
promptly, and advise them of the time limits for filing for
rehearing and certlorari. Additionally, you MUST confirm that
this Information was given to your client, within the body of your
motion to withdraw as counsel.
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Enclosure(s)

Mr.

Artur Tchibassa

Sincerely,
LYLE W. CAYCE, Clerk
)Abw.kﬁm,_ el anm.

By: =~
Debbie T. Graham, Deputy Clerk
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"IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT
NO. 17-51130 : United Ste:;;tsh%?:lcr:i?prpeals
Summary Calendar FILED
November 19, 2018
D.C. Docket No. 3:17-CV-272 Lyle W. Cayce

Clerk

ARTUR TCHIBASSA,

Petitioner - Appellant

WARDEN SCOTT WILLIS,

Respondent - Appellee

Appeal from the United States District Court for the
Western District of Texas

Before JOLLY, COSTA, and HO, Circuit Judges.

JUDGMENT

This cause was considered on the record on appeal and the briefs on file.

It is ordered and adjudged that the judgment of the District Court is

affirmed.
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, =R
IN THE UNITED STATES DISTRICT COURT PR e B b
FOR THE WESTERN DISTRICT OF TEXAS A '
EL PASODIVISION - ENACT 15 PH 2: L8
ARTUR TCHIBASSA, §
Reg. No. 25340-069, §
Petitioner, g
V. § EP-17-CV-272-FM

§
SCOTT WILLIS, §
Respondent. §

» MEMORANDUM OPINION AND ORDER
. Artur Tchibassa seeks relief from his sentence through a pro se “Petition for Wnt of Habeas
Corpﬁs Pursuant to 28 U.S.C. Section 2241 under 2255(e) Savings Clause” (ECF No. 1). Tchibassa, a
federal prisoner at the LavTuna Federal Correctional Institution in Anthony, Texas,! asserts the trial court |
- erred when it failed to resentence him after the Supreme Court decided United States v. Booker, 543 U.S.
220 (2005), and denied his motion to dismiss his indictment on speedy trial grounds.2 He alsd invokes
the strictissimi juris standard—which would require the prosecution to strictly show his personal criminal
purpose—to proclaim his actual innocence. After reviewing the record and for reasons discussed below,
the Court will, on its own motion, dismiss Tchibassa’s petition, 'pursuant t0 28 U.S.C. § 22433
BACKGROUND AND PROCEDURAL HISTORY

Tchibassa’s criminal case arose from the 1990 hostage-taking of a United States citizen, Brent

! Anthony is located in El Paso County, Texas, which is within the territorial limits of the Western District
of Texas, El Paso Division. 28 U.S.C. § 124(d)(3) (2012).

" 2 Pe’r’s Pet 1, ECF No. 1.

328U.S.C.§2243 (2012) (“A court ... entertaining an application for a writ of habeas corpus shall
forthwith award the writ or issue an order directing the respondent to show cause why the writ should not

be granted, unless it appears from the application that the applicant or person detained is not entitled
thereto.”).

-1-
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Swan, in Angola by the Front for the Liberation of the Enclave of Cabinda (“FLEC”). Tchibassa acted as
FLEC’s foreign minister and chief spokesman during the negotiatidns for Swan’s release with
representatives of Swan’s United States based employer, Chevron Overseas Petroleum, Inc. After
completing the riegotiations, Tchibassa signed the receipt for a ransom in goods given by Chevron to
FLEC in exchange for Swan’s release. v

A grand jury in the United States District Court for the District of Columbia indicted Tchibassa in
1991 on one count of conspiracy to commit hostage-taking and oﬁe count of hostage-taking.* Tchibassa
remained at large in Zaire (now the Democratic Republic of the Congo) until his arrest in 2002.'~ He went
to trial in September 2003, where a jury found him guilty of both counts. The district court sentenced
Tchibassa'to concurrent terms of 60 months’ imprisonment for the conspiracy and 293 months’
imprisonment for the hostage-taking.

Tchibassa appealed on three grounds. Fﬁst, he asserted the district court erred when it treated the
United States Sentencing Guidelines as mandatory, in violatioh of United States v. Booker, 543 U.S. 220
(2005). Second, he maintained th_e government violated his Sixth Amendm‘ent right to a speedy trial by
waiting until'2002—some. eleven years after his indictment—to arrest and prosecute him. Finally, he
argued the district court erred in admitting the testimony of Piotr Dietrich about a similar FLEC
hostage-taking in 1994, but excluding the testimony of Martins Lietao about his participation in FLEC
hostage negotiations in 1992 and 2001. |

The District of Columbia Circuit Court of Appeals rejeéted Tchibassa’s arguments énd affirmed

his convictions and sentences.’

* See United States v. Tchibassa, 1:91-CR-560-TFH-3 (D. D.C.). |

5 See United States v. Tchibassa, 452 F.3d 918 (D.C. Cir. 2006).
2-
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) The DC Circuit reas;)ﬁéd the distri& court’s &e;ﬁ;leﬁt of thé ;}ﬁi&eliﬁes asmmandatory did not

prejudice Tchibasﬁ. It relied on its prior analysis in United States v. Coles, 403 F.3d 764 (D.C. Cir.
2005), and éxplained that while the district court’s treatment of the Guidelines as mandatory was plain
error, Tchibassa could not obtain relief unless he showed the error affected his substantial rights. It
observed the district court expressed its strong and unambiguous approval of the sentence’s
‘ éppr&pﬁateness on the record. The D.C. Circuit was therefore confident—even if the district court
re-sentenced Tchibassa under the advisory Guidelines—the district court would not impose a materially
moré favorable sentence on him. Accordingly, the D.C. Circuit concluded Tchibassa could not show the
Booker error affected his substantial rights.

The D.C. Circuit next held the eleven-year delay between Tchibassa’s indictment and arrest did
not violate his speedy trial rights. The D.C. Circuit explained it evaluated speedy trial claims using the
four-factor balancing test in Barker v. Wingo, 407U.S. 514 (1972).° These foui factors included
considerations of the “[I]Jength of delay, the reason for the delay, the defendaht’s assertion of his right, and
prejudice to the defendant” In Tchibassa’s case, the D.C. Circuit accepted the length of the delay as
“presumptively prejudicial,” which triggered its consideratioh of the other three Barker factors. Turning
to the second factor, it found “the fault for the delay in arrest lay primarily with Tchibassa himself”
because of his “continued residence in an area over which the United States had no control and little
influence.”® It ruled the third factor also favored the government, because Tchibassa learned of the

charges against him in 1994, but did not assert his speedy trial rights until April 21, 2003, nine months

$ Id at 924.
7 Id. (citing Barker, 407 U.S. at 530).

8 Id at 925-26.
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” aﬁerh;s arrest Fma]ly,theDCClrcult ﬂfb»un;IAund'er fhe foufth Eérkér fa;ctor that Tchibassa could not
make a showing of “articuléble prejudice,” but instead reliéd solely on “presumptive prejudice,” which, it
explained, was inadequate.9 Thus, the D.'C.‘ Circuit concluded the balance of the four Barker factors
favored the government.'°
Finally, the D.C. Circuit determined any error in tﬁe district court’s admission of the testimony
from Dietrich, and the exclusion of the testimony from Lietab, was harmless.
| The Supreme Court denied Tchibassa’s petition for a writ of certiorari.!’ A motion for collateral
relief under 28 U.S.C. § 2255 followed. |
- Tchibassa’s § 2255 motion largely rehashed the same issues raised in his direct appeal.12 First, he
asserted an entitlement to re-sentencing based on Booker. Second, he claimed his trial counsel provided
ineffective assistance by failing'fo object to the application of the Guidelines as mandatory. Third, he
argued his trial and appellate counsel failed to effectively argue the delay in bririgiflg h1m to trial violated
his speedy trial rights. Finally, he claimed the district court erred in admitting Dieuich’s testimony, and
excluding Lietao’s testimony. |
Tchibassa asserted an entitlement to re-sentencing because the district court sentenced him under
the mandatory Guidelines regime, which the Supreme Coﬁrt later deemed unconstitutional in Booker.
Notwithstanding the D.C. Circuit’s prior rejection of his claim in his direct appeal based on its analysis

under United States v. Coles, 403 F.3d 764 (D.C. Cir. 2005), Tchibassa argued an intefvening change in

® Id. at 927.

10 Id

" Tchibassa v. United States, 549 U.S. 1298 (2007).

2 See United States v. Tchibassa, 646 F. Supp. 2d 144 (D.D.C. 2009).

-4-
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law invalidated Coles. To support his claim, he cited the Suﬁreme Court’s line of decisions—Ritav.
United States, 551 U.S. 338 (2007); Kimbrough v. United States, 552 U.S. 85 (2007); Gall v. United
States, 552 U.S. 38 (2007); Spears v. United States, 129 S. Ct. 840 (2009); and Nelson v. United States,
129 S. Ct. 890 (2009)—which elaborated on the post-Boqker sentencing regime. He maintained these
cases undércut the analytic framework of Colés, which he insisted focused excessively on the rigid
technical workings of the Guidelines, implicitly ratified the district court’s presumption that the

- Guidelines ranges were reasonable, and did not give primacy to the sentencing factors set forth in 18
US.C. § 3553(a). In light of this new case law, Tchibassa argued, re-seﬁtencing was warranted.

The district court rejected this argument, concluding that none of the cases qited by Tchibassa
~ directly impacted the Coles holding. “Indeed, the D.C. Circuit applied Coles as good law ... after Rita,
Kimbrough, and Gall were decided.”"® Furthermore, it noted the Rita / Kimbrough |/ Gall / Spears /
Nelson chain of cases were decided after the Supreme Court denied Tchibassa’s petition for a writ of
certiorari, and asserted they were not applicable retroactively to his case on collateral review.

Tchibassa then claimed his trial counsel gave ineffective assistance by not objecting to the
treatment of the Guide_:lines as mandatory. Inrej ecfing this “claim, the district court observed it “sentenced
Tchibassa on February 27, 2004, eleven months pﬁor to the release of the Booker decision on January 12,
20057 It explained “[f]ailure to predict a change in the law does not generally render counsel’s
performance deficient.”!’ | |

Tchibassa next argued his trial and appellate counsel provided‘ ineffective assistance by failing to

* Id. at 148 (citing United States v. Brown, 516 F.3d 1047 (D.C. Cir. 2008)).
4 1d. at 150-51. |
15 1d_ at 151 (citing United States v. Williams, 374 F. Supp. 2d 173, 175 (D. D.C. 2005)).

5-
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denronstrat;,hrrr;/ the eleven;year “delay fromh151nd1ctment to the start of his trial prejudiced him. The
district court rejected this argument after first noting Tchibassa’s counsel filed a motion to dismiss the
indictment on speedy trial grounds, which it c(ruﬁ rejected aﬁer.conducting an evidentiary hearing. The
district court also noted the D.C. Circuit recognized the eleven-year interval was significant, but lreld that
the delay did not violafé Tchibassa’s speedy trial rights.!® The district court concludgd Tchibassa’s claim
failed because he did not show his counsel’s performance was either deficient or prejudiced his cause.'”

Finally, Tchibassa averred the district court ruléd wrongly under Federal Rule of Evidence 404(b)
in admitting the Dietrich testimony and excluding the Lietao testimony. The district court noted the D.C.
Circuit had already denied the claim, and explained “‘[c] lairrls already raised and rejected on direct review
will not be entertained on a § 2255 motion absent extraordinary circumstances such as an intervening
change in the law.””'® The district court found no extraordinary circumstances and concluded
Tchibassa’s claim was procedurally barred.

In his § 2241 petition, Tchibassa renews two old claims and asserts one new claim. First, he once
again posits an entitlement to re-sentencing. He contends the Court wrongly sentenced him under the
mandatory Guidelines regime, vrhich the Supreme Court later deemed unconstitutional in Booker. In
support of his claim, he cites the same Supreme Court’s line of decisions—Rita / Kimbrough ! Gall/
Spears | Nelson—which elaborated on the post-Bobker sentencing regime. Second, he once agairr

maintains the government violated his Sixth Amendment right to a speedy trial by waiting eleven years to

18 Tchibassa, 452 F.3d at 922-27.
1 Tchibassa, 646 F. Supp. 2d at 151.

*® Id. at 153 (quoting United States v. Stover, 576 F. Supp. 2d 134, 141 (D. D.C. 2008) (citations
omitted)). '

-6-
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arrest and prosecute him. Finally, he invokes the strictissimi juris standard to proclaim his actual
innocence. He ép_ines the FLEC had both'legal and illegal aims. He declares “he was engaged as
Foreign Affairs Secretary for F.L.E.C., only iﬁ lawful advocacy to procilre the release of Brent Swan,
rather t_han' conspiracy to commit hostagé-taking‘.”19 |

In this context, the stri'ctz'ssimi Juris standard would require a court to judge a defendant’s intent in
the strictest manner. The standard arose from the Sﬁpreme Court’s decisions in United States v. Scales,
367 U.S. 203 (1961), and United States v. Noto, 367 U.S. 290 (1961). These cases involved prosecutions
for alleged violations of the Smith Act?® The Smith Act proséribed, among other things, knowing
membership in an organization which advocated the overthrow of the United States Government by force
or violence.! The petitioners were both members of the Communist Party. They challenged the |
sufficiency of the evidence that the Communist Party, at the time of their membership, advocated the
overthrow of the United States Government.?> The Supreme Court also addressed the requirement that
petitionérs have a “personal criminal purpose to bring about the overthrow of the Government by force
and violence.”?

In Scales, the Court noted, “a ... blanket prohibition of association with a group having both legal

and illegal aims” would present “a real danger that legitimate political expression or association would be

1% Pet’r’s Pet. 14.

 135.C. § 2385 (2012).

2 Scales, 367 U.S. at 205.

2 Id. at 230; Noto, 367 U.S. at 291.

3 Noto, 367 U.S. at 299.
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impaired.”** Instead, “[t]here must be clear proof that a defendant ‘specifically intend(s) to accomplish
(the aims of the organization) by resort to violence.””?> In Noto, the Court said, specific intent “must be

judged strictissimi juris” to avoid punishment for mere association with the legitimate aims of an

organiza‘tion.26

“‘Courts use strictissimi juris only under very special circumstances.””?” In United States v.
Dellinger, the Seventh Circuit explained:

When group activity out of which the alleged offense develops can be
described as a bifarious undertaking, involving both legal and illegal
purposes and conduct, and is within the shadow of the first amendment, the
factual issue as to the alleged criminal intent must be judged strictissimi
juris. This is necessary to avoid punishing one who participates in such an
undertaking and is in sympathy with its legitimate aims, but does not intend
to accomplish them by unlawful means. Specially meticulous inquiry into
the sufficiency of proof is justified and required because of the real
possibility in considering group activity, characteristic of political or social
movements, of an unfair imputation of the intents or acts of some
participants to all others.?

As the Court noted above, Tchibassa was not prosecuted for his membership in FLEC, he was
prosecuted on one count of conspiracy to commit hostage-taking and one count of hostage-taking. The

evidence showed Tchibassa acted as the FLEC’s foreign minister and chief spokesman during

# Scales, 367 U.S. at 229.

% Id. (quoting Noto, 367 U.S. at 299).

2% Noto, 367 U.S. at 299—300; see also NAACP v. Claiborne Hardware Co., 458 U.S. 886, 920 (1982)
(“For liability to be imposed by reason of association alone, it is necessary to establish that the group itself
possessed unlawful goals and that the individual held a specific intent to further those illegal aims.”).

2" United States v. Sanders, 211 F.3d 71 1, 722 (2d Cir. 2000) (quoting United States v. Montour, 944 F.2d
1019, 1024 (2d Cir.1991)). '

2% 472 F.2d 340, 392 (7th Cir. 1972).
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r;égogiétiégs. for ho;@ge Sw;;;s‘rei;é;;aﬁér- hlS kidnaping by FLEC’s armed forces—with
representatives of Swan’s employer, Chevron. After completing the negotiations, Tchibassa signed the
receipt for a ransom in goods given by‘ Chevron to FLEC in exchange for Swan’s release. The evidence
does not support a conclusion that Tchibéss;a’s intent was to support only FLEC’s legal aims. On the
contrary, it shows Tchibassa’s intent was to support FLEC’s illegal aim of kidnaping foreign nationals for
the purpose of exchanging them for.goods.
| | APPLICALBE LAW

As a preliminary matter, the court must determine whether a claim is properly raised in a § 2241
petition. “Ifit plainly appears from the petition and any attached exhibits that the petitioner is not entitled
to relief in the district court, the judge must dismiss the petition and direct the clerk to notify the
petitioner.”?

“A section 2241 petition for habeas corpus on behalf of a sentenced prisoner attacks the manner in
which his sentence is carried out or the prison authorities® determination of its duration.”® To prevail, a
§ 2241 petitioner must show that he is “in custody in violation of the Constitution or laws or treaties of the
United States.”™! A §2241 petitioner may make this attack only in the district coﬁrt with jurisdiction over

his custodian.?

By contrast, a motion to vacate or correct a sentence pursuant to 28 U.S.C. § 2255 ““provides the

2 28U.S.C. foll. § 2254 R. 4; seeR. 1 (“The dlstnct court may apply any or all of these rules to a habeas
corpus petition ...”).

30 Packv. Yusuff, 218 F.3d 448, 451 (5th Cir. 2000) (citations omitted).
31 28 U.S.C. § 2241(c) (2012). |
32 United States v. Cleto, 956 F.2d 83, 84 (5th Cir. 1992).

| o
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primary means of collateral attack on a federal sentence.””>> Thus, relief under § 2255 is warranted for

34

errors that occurred at trial or sentencing.”® A § 2255 petitioner may only bring his motion in the district

of conviction and sentence.”®
Section 2255 does contain a “savings clause” which acts as a limited exception to these general
rules. It provides that a court may entertain a petition for writ of habeas corpus challenging a federal

criminal conviction if it concludes that filing a motion to vacate, set aside or correct sentence pursuant to §

36

2255 is inadequate to challenge a prisoner’s detention.™ A petitioner must satisfy a two-prong test before

he may invoke the “savings clause” to address errors occurring at trial or sentencing in a petition filed
pursuant to § 2241:

[Tlhe savings clause of § 2255 applies to a claim (i) that is based on a
retroactively applicable Supreme Court decision which establishes that the
petitioner may have been convicted of a nonexistent offense and (ii) that
was foreclosed by circuit law at the time when the claim should have been
raised in the petitioner’s trial, appeal, or first § 2255 motion.”’

3 Pack, 218 F.3d at 451 (quoting Cox v. Warden, 911 F.2d 1111, 1113 (5th Cir. 1990)).

3 See Cox, 911 F.2d at 1114 (5th Cir. 1990) (“The district court’s dismissal of these grounds clearly was
proper because they concerned alleged errors that occurred at sentencing and, therefore, may be remedied
under section 2255.”); Ojo v. INS, 106 F.3d 680, 683 (Sth Cir. 1997) (“Because all of the errors Ojo alleges
[occurred before or during sentencing], they must be addressed in a § 2255 petition, and the only court
with jurisdiction to hear that is the court that sentenced him.”); Solsona v. Warden, F.C.1, 821 F.2d 1129,
1131 (5th Cir. 1987) (explaining that, because defendant’s claims attacked the constitutionality of his
conviction and proof of his claims would undermine the validity of his conviction, his exclusive initial
remedy was a motion under§ 2255).

35 Pack,218 F.3d at 452.

36 See 28 U.S.C. 2255(e) (“An application for a writ of habeas corpus in behalf of a prisoner who is
authorized to apply for relief by motion pursuant to this section, shall not be entertained if it appears that
the applicant has failed to apply for relief, by motion, to the court which sentenced him, or that such court
has denied him relief, unless it also appears that the remedy by motion is inadequate or ineffective to test
the legality of his detention.”) (emphasis added).

37 Reyes-Requena v. United States, 243 F.3d 893, 904 (5th Cir. 2001).
-1>0-
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A petitioner must prove both prongs to successfully invoke the savings clause.’® Thus, § 2241 isnota
niere substitute for § 2255, and a petitioner Bears the burden of showing the § 2255 remedy is inadequé,te
or ineffective.®’ |

With these principles in mind, the Court turns to Petitioner’s claims.

| ANALYSIS

In his § 2241 petition, Tchibassa contends the Court wrongly sentenced him under the mandatory
Guidelines fegime, maintains the eleven-year delay ﬁoﬁ his indictment to the start of his trial violated his
speedy trial rights, and invokes the strictissimi juris standard to proclaim his actual innocence. Tchibassa
may proceed with an attack on the validity of his sentence under § 2241 oﬁly if he can meet both prongs of
the stringent test for the § 2255(e) “savings clause.”‘“"

The first prong of the test is, essentially, an actual innocence requirement. The “core idea is that
the petitioner may be have been imprisoned for conduct which was not prohibited by law.”*' To meet the
first prong, a petitioner must rely on a retroactively applicable Suprerhe Court decision which establishes

that he may have been convicted of a nonexistent offense. 2

In this case, the Supreme Court decided all
of the cases Tchibassa cites to support his three claims before he filed his § 2255 motion. With regard to

his first two claims—the Court wrongly sentenced him under the mandatory Guidelines regime and the

*® Padilla v. United States, 416 F.3d 424, 426 (5th Cir. 2005).

3 Reyes-Requena, 243 F.3d at 901 (citing Pack, 218 F.3d at 452; Kinder v. Purdy, 222 F.3d 209, 214 (5th
Cir. 2000)). ,

' Kinder, 222 F.3d at 212.
4 Reyes-Requena, 243 F.3d at 903.
42 1d at 904.
-11-
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eléven-year delay from his indictment to the start of his trial violated his speedy trial rights—the district
- court determined they were not applicable retroacfcively to his case on collateral review.* With regard to
his third claim—the Court should apply a strictissimi juris standard—the Supfeme Court discussed this
standard in two cases decided in 1991. Tchibassa could have faised this third issue at trial, on appeal, and
in his § 2255 motion. Thus, Tchibassa has not identified a retroactively applicable Suprerﬁe Court
decision which establishes he may have beeﬁ convicted of a nonexistent offense. |

The second prong of the test is a foreclosure requirement. The petitioner must show his claims
were foreclosed by circuit laW when he could have raised them at trial, on appeal, or in a § 2255 motion.
In this case, Tchibassa raised—and the district and appellafe court_s. rejectéd—his first two claims.

" Tchibassa fails to idehtify any subsequent change in the law retroactively applicable to his case which
would have changed fhis outcome. His first two claims were not foreclosed when he raised them in his
direct appeal and in his § 2255 motion. Furthermore, Tchibassa could have raised—and the courts could

have considered—his third claim at trial, on appeél, orina § 2255 motion. »His third claim was not
foreclosed at the time he could have raised it. |
Since Tchibassa’s claims do not meet the stringent requirements of the savings clause, the Court
will not allow him to proceed pursuant tb §2241.
CONCLUSION AND ORDERS
As explained above, §‘2241 does not provide authority for the Court to address Tchibassa’s claims.
The Court will, therefore, dismiss his § 2241 petition as frivolous. To the extent his petition may be

construed as a second or successive § 2255 motion, the Court will dismiss it for lack of jurisdiction.**

s Tchibassa, 646 F. Supp. 2d at 147.

* 0jo, 106 F.3d at 683.
-12-
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Tchibassa may, however, ask the D.C. Circuit to certify his petitiéri as a second or successive § 2255
motion, as provided in 28 U.S.C. § 2244. The Court accordingly enters the following orders:

IT IS ORDERED that Artur Tchibassa’s pro se “Petition for Writ of Habeas Corpus Pursuant to
28 U.S.C. Section 2241 under 2255(e) Savings Clause” (ECF No. 1) is DISMISSED WITHOUT

PREJUDICE.

IT IS FURTHER ORDERED that all pending motions in this cause, if any, are DENIED AS
MOOT.
IT IS ALSO ORDERED that to the extent Artur Tchibassa’s § 224 1petition is construed as a
successive § 2255 motion, he is denied a CERTIFICATE OF APPEALABILITY.¥
| IT IS FINALLY ORDERED that the Clerk shall CLOSE this case.

SO ORDERED.

SIGNED this __/{, day of October, 2017.

ey

FRANK MONTALVO
UNITED STATES DISTRICT JUDGE

45 See 28 U.S.C. foll. § 2255 R. 11(a) (“The district court must issue or deny a certificate of appealability
when it enters a final order adverse to the applicant.”). '

-13-
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 17-51130

ARTUR TCHIBASSA,

Petitioner - Appellant
V.-
WARDEN SCOTT.WILLIS,

Respondent - Appellee

Appeal from the United States District Court
for the Western District of Texas

ON PETITION FOR REHEARING

Before JOLLY, COSTA and HO, Circuit Judges.
PER CURIAM:

IT IS ORDERED that-the petition for rehearing is Dg lAj/éD

ENTERED FOR THE CO?RT

UNITED TDS CIRCUIT JUDGE
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UNITED STATES DISTRICT COUKT

(REVISES ~LC Wivy)

1 Al L
District of Columbia
’ . 5
UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE
V. (For Offenses Committed On or After November 1, 1987)
ARTUR TCHIBASSA Case Number: CR91-560-03
David Bos FlLED
Defendant's Attorney

FEB 2 7 2004

THE DEFENDANT:

(O pleaded guilty to count(s)

[0 pleaded nolo contendere to count(s)
which was accepted by the court.
9-12-03 of counts one and two of the Indictment filed 9-25-91.

&= was found guilty on
after a plea of not guilty.
Date Count
Section & Title Nature of Offense Concluded Number(s)
18 USC 371 Conspiracy to Commit Hostage Taking - 10-19-90t012-17-90 one
Hostage Taking and Aiding and Abetting i 10-19-90t012-17-90 two

18 USC 1203, 2

ment. The sentence is imposed pursuant to-

. The defendant is sentenced as pro\'rided in pages 2 through 7 of this judg

the Sentencing Reform Act of 1984,
[0 The defendant has been found not guilty on coqnt(s)
O s (] are dismissed on the motion of the United States.

RED that the defendant shall notify the United States Attomey for this district within 30 days of any
s, restitution, costs, and special assessments imposed by this judgment

(]
{T IS FURTHER ORDE
change of name, residence, ot mailing address until all fine

February 27, 2004

are fully paid.
Defendant's Soc. Sec.:  None
: Date of Imposition of Judgment
Defendaat's Date of Birth: 6-16-55 or 6-10-55 :
25340-069 ‘%ve/ / W—‘
Signature of Judicial Officcr . Q

THOMAS F.HOGAN, U.S.DISTRICT COURT CHIEFJUDGE

Dcfendant's USM No.:
Defeadant's ResidenceAddress?

o -+ S
Cabmd@ngolg 55
> &5
L‘E o~ §§ : Name and Title of Judicial Officer
o ' gs / /
n = &5 2/ 27 4
= ‘:: Date
Defcldaat's Muitiag AddESES ‘
S «2 United States Djstrict Court
[%»]
]

Deputy Clerk
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DEFENDANT: ARTUR TCHIBASSA Judgment Page 2 of 7
CASE NUMBER: CR91-560-03
’ N
IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a total term of
SIXTY (60) MONTHS on Count one and TWO HUNDRED AND NINETY-THREE (293) MONTHS on Count two. Said
sentences to run concurrently by the counts.

0  The court makes the following recommendations to the Bureau of Prisons:
The defendant's designation be expedited.

E The defendant is remanded to the custody of the United States Marshal.

[} The defendant shall surrender to the United States Marshal for this district:
0 at O am O pm - on

[J as notified by the United States Marshal.

. [1  The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:
] before 2 p.m. on .
[0 as notified by, the United States Marshal.

[0 as notified by the Probation or Pretrial Services Office.

RETURN

{ have executed this judgment as follows:
Defendant delivered on to
at .with a certified copy of this judgment.
UNITED STATES MARSHAL
By

Decputy U.S. Marshal
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DEFENDANT: ARTUR TCHIBASSA

CASE NUMBER: CR91-560-03
SUPERVISED RELEASE

. e

Judgment Page 3 of 7

Upon release from imprisonment, the defendant shall be on supervised release for a term of THREE (3) YEARS on Count one and
FIVE (5) YEARS on Count two. Said Supervised Release to run concurrently by the counts.

The defendant shall report to the probation office in the district to which the defendant is released within 72 hours of release from
the custody of the Bureau of Prisons. -

The defendant shall not commit another federal, state or local crime.
The defendant shall not illegally possess a controlled substance.

For offenses committed on or after September 13, 1994:
The defendant shall refrain from any unlawful use of a controlled substance. The defendant shall submit to one drug test within
15 days of release from imprisonment and at least two periodic drug tests thereafter, as directed by the probation officer.
& The above drug testing condition is suspended based on the court's determination that the defendant poses a low risk of
future substance abuse. (Check, if applicable.)

The defendant shall not possess a firearm as defined in 18 U.S.C. § 92 L. (Check, if applicable.)

[f this judgment imposes a fine or a restitution obligation, it shall be a condition of supervised release that the defendant pay
any such fine or restitution that remains unpaid at the commencement of the term of supervised release in accordance with the
Schedule of Payments set forth in the Criminal Monetary Penalties sheet of this judgment.

The defendant shall comply with the standard conditions that have been adopted by this court (set forth below). The defendant
" shall also comply with the additional conditions on the attached page. a

STANDARD CONDITIONS OF SUPERVISION

‘ 1) the defendant shall not leave the judicial district without the permission of the court or probation officer;
2) the defendant shall report to the probation officer and shall submit a truthful and complete written report within the first five
days of each month;
3) the defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer;

4) the defendant shall support his or her dependents and meet other family responsibilities;

5) the defendant shall work regularly ata lawful occupation unless excused by the probation officer for schooling, training, or other
acceptable reasons;

6) the defendant shall notify the probation officer ten days prior to any change in residence or employmént;

7) the defendant shall refrain from excessive use of alcohol;

8) the defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered;

9) the defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any person convicted
of a felony unless granted permission to do so by the probation officer;

10) the defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit confiscation
of any contraband observed in plain view of the probation officer;

t1) the defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement
officer;

12) the defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without
the permission of the court;

13) as directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant’s
criminal record or personal history or characteristics, and shall permit the probation officer to make such notifications and to
confirm the defendant's compliance with such notification requirement.
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DEFENDANT: ARTUR TCHIBASSA Judgment Page 4 of 7
CASE NUMBER: CR91-560-03

SPECIAL CONDITIONS OF SUPERVISION

. The defendant shall comply with the Immigration and Naturalization Service's immigration process. If deported, the defendant
shall not re-enter the United States without legal authorization during the period of supervision. -Should the defendant receive
permission to retury to the United States, he shall report to the U.S. Probation Office in the area where he intends to reside within 72
hours of his return. .

2. The defendant shalt pay a special assessment of $100.00 per count for a total of $200.00 that is due immediately.
3.  The defendant shall pay restitution in the amount of $303,957.34 to the hostage victim. The defendant shall make restitution
payments from any wages he may eamn in prison in accordance with the Bureau of Prisons Financial Responsibility Program. Any

portion of the restitution that is not paid in full at the time of the defendant's release from imprisonment shall become a condition of
supervision.

4. The Probation Office shall release the presentence investigation report to all appropriate agencies in order to execute the sentence
of the Court. ’ :

THE COURT FINDS that the defendant does not have the ability to pay a fine and, therefore, waives imposition of a fine.
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DEFENDANT: ARTUR TCHIBASSA
CASE NUMBER: CR91-560-03

Judgment Page 5 of 7

CRIMINAL MONETARY PENALTIES ¥

R T e )

one $100.00 $303,957.34
two $100.00
TOTALS: ’ $200.00 $303,957.34

FINE

The above fine includes costs of incarceration and/or supervision in the amount of

The defendant shall pay interest on any fine more than $2,500, unless the fine is paid in full before the fifteenth day after the date
of judgment, pursuant to 18 US.C. § 3612(f). All of the options on Sheet 5, Part B may be subject to penalties for default and
delinquency pursuant to 18 U.S.C. § 3612(g).

[J The court has determined that the defendant does not have the ability to pay interest and it is ordered that:

{1 The interest requirement is waived.

[0 The interest requirement is modified as follows[ ] a.m. O pm. on

RESTITUTION - -

[] The determination of restitution is deferred until . An Amended Judgmeat in a Criminal
Case will be entered after such determination.

B4 The defendant shall make restitution to the following payees in the amounts listed below (See Sheet 5, Part A, Continued 2 to
add additional payees). - .

If the defendant makes a partial payment, each payee shall receive an approximately proportional payment unless specified
otherwise in the priority order or percentage payment column below.

Priority Order

*Total Amount of or Percentage
Name and Address of Payee Amount of Loss Restitution Ordered of Payment
The Hostage*Victim
(Through the Probation Officer of the Court) $303,957.34

* Findings for the total amount of losses are required under Chapters 109A. 110, 110A. and 113A of Title 18 for offenses committed
on or after September 13, 1994 but before April 23, 1996.
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DEFENDANT: ARTUR TCHIBASSA Judgment Page 6 of 7
CASE NUMBER: CR91-560-03 -
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SCHEDULE OF PAYMENTS

Payments shall be applied in the following order: (1) assessment; (2) restitution; (3) fine principal; (4) cost of prosecution;
(5) interest; (6) penalties.

Payment of the total fine and other criminal monetary penalties shall be due as follows:

A X In full immediately; or

B O immediately, balance due (in accordance with C, D, ot E); or

C O not later than

D [ ininstallments to commence days after the date of this judgment. In the event the entire amount of criminal
monetary penalties imposed is not paid prior to the commencement of supervision, the U.S. probation officer shall pursue
collection of the amount due, and shall request the court to establish a payment schedule if appropriate; or

E O in (e.g., equal, weekly, monthly, quarterly) installments of § over a period of

year(s) to commence days after the date of this judgment.

The defendant will be credited for all payments previousty made toward any criminal monetary penalties imposed.

Special instructions regarding the payment of criminal monetary penalties:

Restitution payments are in accordance the Bureau of Prisons Financial Responsibility Program and through the Probation Officer of
the Court.

[ The defendant shall pay the cost of prosecution.
[ The defendant shall forfeit the defendant's interest in the following property to the United States:

Unless the court has expressly ordered otherwise in the special instructions above, if this judgment imposes a period of
imprisonment, payment of criminal monetary penalties shall be due during the period of imprisonment. All criminal monetary penalty
payments, except those payments made through the Bureau of Prisons' Inmate Financial Responsibility Program, are to be made as
directed by the court, the probation officer, or the United States attorney.



