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STATE OF MICHIGAN
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25 AND ITS AFFILIATED LOCAL 893,
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December 26, 20)7

Respondents-Appellees,

No. 334264
Michigan Employment Relations 

Commission (MERC) 
LC No. C13 D-074 (13-

002118); CU13 D-017 
(13-002119)

v

JOHN P. GREINER,

Charging Party-Appellant.

Before: MURPHY, P.J., and M. J. KELLY and SwartzLE, JJ.

Per Curiam.

The charging party, John Greiner, appeals by right the order of the Michigan 
Employment Relations Commission (MERC) dismissing his unfair labor practice charges against 
respondents, Macomb County and AFSCME Council 25, Local 893. For the reasons stated in 
this opinion, we affirm.

I. BASIC FACTS

On November 7, 2012, Greiner was terminated from his employment with Macomb
The incidents underlying the terminationCounty for incompetence and insubordination, 

decision occurred on September 26 and September 27, 2012. According to a “fact sheet” 
prepared by one of Greiner’s coworkers, on September 26, Greiner was unresponsive on the two- 
way radio for up to five minutes at a time while he was flagging traffic. Then, on September 27, 
Greiner regulated traffic incorrectly and in an unsafe manner, was argumentative with the crew 
and crew leader, and was putting the crew into an unsafe work zone with his actions. On or 
about October 19, 2012, Greiner was provided with a Loudermill' hearing by the employer. At

Cleveland Bd of Ed v Loudermill, 470 US 532; 105 S Ct 1487; 84 L Ed 2d 494 (1985). In 
Loudermill, the United States Supreme Court found that due process was violated for discharged 
employees if they are not afforded an opportunity, pretermination, to respond to the allegations 
against them. Loudermill, 470 US at 545-546. “Post-Loudermill decisions have supported the
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the hearing, Paul Long, the staff representative for AFSCME. requested that Macomb County 
provide evidence in support of its contentions of insubordination and incompetence. There is 
also evidence suggesting that Long requested the Loudermill hearing be continued on a different 
date after the information had been received. Macomb County refused to continue the hearing 
and instead terminated Greiner’s employment. In the proceedings below and on appeal, Greiner 
asserts that around the same time that the Loudermill hearing was held, he told Karen Bathanti, 
the Macomb County service director, about an overtime fraud scheme where employees would 
be paid for overtime that they did not work. He also told Long about the overtime fraud. He 
asserts that he was terminated because he had irrefutable proof that there was overtime fraud, and 
AFSCME and Macomb County did not want him to reveal that information either during a fair 
Loudermill hearing or during arbitration.

Greiner filed a grievance regarding his termination. The grievance was denied by 
Macomb County, and AFSCME sent Macomb County a notice of intent to arbitrate. Long 
testified that he submitted the grievance to the Arbitration Review Department. HoweverTthe 
grievance was rejected for arbitration on December 19, 2012 because Greiner had been 
disciplined for similar behavior in the past2 and there was no evidence that he did not commit the 
alleged violations in the present case. Greiner appealed the decision, providing evidence to the 
Arbitration Review Department. However, after re-reviewing his case, the Department again 
rejected his appeal, this time relying on (1) the progressive discipline used by Macomb County 
and (2) the existence of a last chance agreement between Greiner and Macomb County.3 On

Loudermill requirements by holding that due process is satisfied if a discharged employee was 
given an opportunity to respond before termination, and posttermination procedures 
available,” Tomiak v Hamtramck Sch Disl, 426 Mich 678, 701; 397 NW2d 770 (1986). The 
purpose of a Loudermill hearing “is not to definitively resolve toe propriety of the discharge [but 
to provide] an initial check against mistaken decisions—essentially, a determination of whether 
there are reasonable grounds to believe that the charges against the employee are true and 
support the proposed action. Plymouth-Cant on Community Sch v State Tenure Comm, 435 
Mich 76, 78-79; 457 NW2d 656 (1990) (citation and quotation marks omitted; brackets in 
original).

The record reflects that in the months leading to his termination, Greiner was subject to 
multiple disciplinary actions. In particular, he received a two-hour suspension on June 13, 2012 
for incompetence, a three-day suspension on July 17, 2012, and a ten-day suspension on August 
17, 2012. Greiner grieved the suspensions and his termination. It does not appear that any of the 
above incidents were accepted for arbitration. Greiner contends that each of them was fabricated 
in order to create the illusion of progressive discipline justifying his discharge from employment.

3 The last chance agreement between Greiner and his employer was signed in February 2010. It 
provided in pertinent part:

are

Understanding the severity of an at fault accident on December 8, 2009 
and John Greiner’s negligence, accident history, and insubordination, the parties 
to this agreement agree as follows:

-2-3^
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May 7, 2013, after Greiner appealed the rejection again, the Department denied the arbitration 
request, citing the prior rejections and noting that the decision had not been changed by the 
information submitted.

On April 30, 2013, Greiner filed an unfair labor practice charge against Macomb County, 
alleging that his discharge violated section 10(1 )(c) of the Public Employment Relations Act 
(PERA), MCL 423.210 el seq., because “just cause” to terminate his employment was not 
established. He also filed an unfair labor practice charge against AFSCME, alleging that it 
violated PERA because its actions were arbitrary, dishonest, and discriminatory. He contended 
that AFSCME failed to fairly represent him because it had “joined forces” with Macomb County 
to prevent him from exposing in an open forum—i.e. an arbitration hearing or a fair Loudermill 
hearing—that the disciplinary record against him was fictitious. The administrative law judge 
(ALJ) assigned to the case determined that, as stated, the charges were deficient. Rather than 
dismissing the case, the ALJ entered a show cause order directing Greiner to correct the 
deficiencies.

Greiner submitted a comprehensive narrative detailing the timeline of events leading up 
to his termination. In addition, his lawyer submitted a response explaining that AFSCME failed 
its duty of fair representation because of its unwillingness to obtain a continuation of the 
Loudermill hearing. He also asserted that there was no evidence at the Loudermill hearing that 
supported the allegations that Greiner was incompetent and insubordinate when performing his 
job. Greiner further claimed that AFSCME had failed to provide him with representation 
regarding various grievances he had filed and that it failed to submit his grievances to arbitration. 
Greiner alleged the union and Macomb County were colluding and discriminating against him 
because of Greiner’s knowledge and threat to disclose the overtime fraud.

3. Any further acts of negligence, insubordination, or unsafe activity on 
John Greiner’s part shall be cause for his immediate discharge form [sic] 
employment with the Road Commission of Macomb County. John Greiner and 
his union agree that no Grievance of any kind will be filed challenging his 
discharge from employment under the terms of this Last Chance Agreement . The 
parties agree that the Arbitrator shall be without authority to hear a discharge 
if the terms of this Agreement are violated. Further, John Greiner knowingly and 
willingly waives his right to pursue any form of legal or equitable relief, including 
any Grievance or civil action of [sic] he is discharged for employment pursuant to 
the terms of this Last Chance Agreement.

The agreement incorporated a memorandum of understanding and dated February 3, 2010. The 
memorandum provided that if Greiner was found not guilty of all charges relating to the 
accident, he could challenge the letter of understanding and memorandum of understanding with 
the grievance procedure set forth in the collective bargaining agreement. Greiner challenged the 
last chance agreement, but his challenge was rejected.

case
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AFSCME moved for summary disposition, asserting Greiner had failed to state a claim 
for which relief could be granted and that there was no genuine issue of material fact. On 
October 23, 2013, Greiner’s lawyer provided the following response to AFSCME’s motion for 
summary disposition:

[Greiner] was discriminated against by the employer, because, he insisted 
that the union representative, Paul Long, reschedule the Loudermill hearing; so 
that, Mr. Greiner’s witnesses could testify, and, he two [sic], would be able to 
testify and provide, irrefutable evidence of his innocence.

That action, that insistence, that the union represent him, is, what caused 
the employer to terminate him.

Mr. Greiner [sic] directive to Paul Long to engage the union to represent 
him, is, in fact, the reason he was terminated!

That is, the employer’s involvement.

That is, how, Mr. Greiner was discriminated against, for his union activity.

On March 12, 2014, the ALJ issued an interim order on the order to show cause and 
AFSCME’s motion for summary disposition. The ALJ summarized Greiner’s claims against 
AFSCME and Macomb County, in addition to detailing Greiner’s employment history and the 

that preceded his termination. With regard to Greiner’s charge against Macomb County, 
the ALJ concluded that Greiner had failed to state a claim under PERA, and she recommended 
that the chaige be dismissed. J he ALJ, however, determined that an evidentiary hearing needed 
to be held on Greiner’s claim that AFSCME failed its duty of fair representation by not seeking a 
continued Loudermill hearing. Following the evidentiary hearing, the ALJ entered an order 
recommending that the charges against AFSCME and Macomb County both be dismissed, for 
failure to state a claim under PERA.

Greiner filed lengthy exceptions to the ALJ’s decision. Following the submission of his 
exceptions, Greiner’s assertions were reviewed by MERC. At the outset, MERC noted that 
Greiner’s exceptions failed to comply with its rules, but were permitted because of Greiner’s pro 
se status. MERC interpreted Greiner’s exceptions to “express disagreement with the testimony 
of Union Staff Representative Paul Long,” and to challenge the ALJ’s ruling by asserting 
for “failing to find that filing grievances was one reason for Charging Party’s discharge.” After 
reviewing Greiner’s exceptions, MERC determined “them to be without merit.” Consequently, 
MERC affirmed the ALJ’s decision to dismiss the charges against AFSCME and Macomb 
County.

events

error

II. FRAUD ON THE COURT

A. PRESERVATION OF THE ISSUE

Relying on MCR 2.612(C)(3), Greiner seeks to set aside MERC’s order dismissing his 
charges against AFSCME and Macomb County based on his allegation of “fraud on the court.”
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In his exceptions to the ALJ’s order, he raised this issue, and MERC reviewed it. As such, this 
issue is preserved. See Polkton Twp v Pellegrom, 265 Mich App 88, 95; 693 NW2d 170 (2005).

B. ANALYSIS

Fraud on the court occurs where a party conceals some material fact from the court or 
makes some material misrepresentation to the court. Matley v Matley (On Remand'), 242 Mich 
App 100, 101; 617 NW2d 718 (2000). Here, Greiner contends that fraud was committed because 
Long perjured himself when testifying. Greiner seeks to establish the fraud by directing this 
Court to his own testimony. Specifically, he testified at the evidentiary hearing that he had 
audio recording of Long stating that he had received a 58-page harassment complaint from 
Greiner and stating that he thought the harassment complaint had merit. Long initially testified 
that he never had any conversation with Greiner regarding the harassment complaint, and he 
testified that he did not receive a copy of the harassment complaint. On cross examination. Long 
clarified that he had never received a 100-page harassment complaint from Greiner, and he 
testified that he had many conversations with Greiner and that the complained of harassment 
discussed “[ejvery single time.” Here, given that the allegedly false or perjured testimony 
brought to the ALJ’s attention during the evidentiary hearing, we conclude that Greiner cannot 
establish fraud on the court because no fact was actually concealed from the court. See generally 
id. Moreover, although Greiner directs us to the testimony that he contends is false, he does not 
explain how the fact that Long received the harassment complaint and stated that it had merit 
material fact, nor does he explain how it affected the outcome of the proceedings. Consequently, 
on the record before this Court, there are no grounds to set aside MERC’s order on the basis of 
fraud on the court..4

an

was
was

is a

III. UNFAIR LABOR PRACTICE

A. STANDARD OF REVIEW

Greiner next argues MERC’s decision affirming the ALJ’s dismissal of his unfair labor 
practice charges against AFSCME and Macomb County is erroneous for a number of reasons. In 
Calhoun Intermediate Sch Dist v Calhoun Intermediate Ed Ass ’n, 314 Mich App 41, 46; 885 
NW2d 310 (2016), this Court explained:

We review MERC decisions pursuant to Const 1963, art 6, § 28, and MCL 
423.216(e). MERC’s factual findings are conclusive if they are supported by 
competent, material, and substantial evidence on the record considered 
whole. MERC’s legal determinations may not be disturbed unless they violate a 
constitutional or statutory provision or they are based on a substantial and

as a

4 Furthermore, even if Long had misrepresented the facts related to the harassment complaint to 
the court, Greiner contradicted that testimony. And the ALJ made clear that she was proceeding 
“on the basis that everything that you’ve said is true.” In other words, where there was a dispute 
between Long’s testimony and Greiner’s testimony, the ALJ assumed that Greiner’s version was 
true; not Long’s version.

-5-
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material error of law. We review de novo MERC’s legal rulings, [citation and 
quotation marks omitted.]

B. ANALYSIS

1. AFSCME

Greiner asserts that AFSCME violated its duty to fairly represent him because it failed to 
(1) secure or request a continuation of the Loudennill hearing and (2) forward his grievance 
regarding his ten-day suspension to the Arbitration Review Department. We disagree.

“A charge that a person has engaged in or is engaging in an unfair labor practice in 
violation of. . . or PERA, may be filed with the commission.” Mich Admin Code, R 423.151. 
The charge must include the following information, among other things, “[a] clear and complete 
statement of the facts which allege a violation of . . . PERA, including the date of occurrence of 
each particular act, the names of the agents of the charged party who engaged in the violation or 
violations and the sections of. . . PERA alleged to have been violated.” Mich Admin Code, R 
423.151 (1 )(c). Greiner specifically contends that AFSCME violated its duty to fairly represent 
him.

“PERA impliedly imposes on labor organizations representing public sector employees a 
duty of fair representation . . . .” Goolsby v Detroit, 419 Mich 651, 661 & n 5; 358 NW2d 856 
(1984). “This duty has been described as being fiduciary in nature, and involving a relationship 
marked by traits of ‘fidelity, of faith, of trust, and of confidence.’ ” Taylor Sch Dist v Rhatigan, 
318 Mich App 617, 640-641; 900 NW2d 699 (2016), quoting Goolsby, 419 Mich at 662. “[A] 
union’s duty of fair representation is comprised of three distinct responsibilities: (1) to serve the 
interests of all members without hostility or discrimination toward any, (2) to exercise its 
discretion with complete good faith and honesty, and (3) to avoid arbitrary conduct.” Goolsby, 
419 Mich at 664. The failure of a union to comport its behavior in accordance with these 
standards is deemed to comprise a breach of the union’s duty to provide fair representation. Id. 
Therefore, in order to establish a breach of a AFSCME’s duty of fair representation, Greiner had 
to establish that its “conduct toward one of its members of the collective bargaining unit ‘is 
arbitrary, discriminatory, or in bad faith.’ ” Taylor Sch Dist, 318 Mich App at 641 (citation 
omitted).

Here, Greiner contends that the ten-day suspension was never submitted to the 
Arbitration Review Department, despite the fact that he filed a grievance with AFSCME. In 
support, he asserts that he never received a rejection from the Arbitration Review Department 
that corresponded to the ten-day suspension. At the evidentiary hearing, however, Long testified 
that he submitted every grievance Greiner filed to the Arbitration Review Department. Further, 
AFSCME submitted documentary evidence indicating that suggesting that the Department had 
reviewed Greiner’s ten-day suspension and his termination grievance together. Further, Cheryl 
Carroll, the president of AFSCME at the time Griener submitted his grievances, testified that if 
multiple grievances are filed at or around the same time, the grievances are addressed together, 
not singly. Greiner offered no evidence to contradict their testimony. Instead, he merely 
speculated that because an individual rejection was not provided, his grievance on the ten-day 
suspension was never forwarded to the Arbitration Review Department. Because a party must

-6-
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come forward with evidence beyond mere speculation, we conclude that MERC did not err by 
finding this part of Greiner’s claim to lack merit.

Greiner also argues AFSCME violated its duty of fair representation by failing to 
or request a continued Louder mill hearing. The evidence presented at the evidentiary hearing 
established that Long requested a continued Loudermill hearing on Greiner’s termination, and he 
also requested that Macomb County provide information in support of the underlying allegations 
of incompetence and insubordination. Greiner suggests, however, that AFSCME failed its duty 
to insist on a continued hearing. At other times, he acknowledges that AFSCME did in fact ask 
for a continued hearing, but he contends that they should have done more to ensure that it 
actually held. For the purposes of this appeal, we assume without deciding that AFSCME did 
not request a continued Loudermill hearing or that it should have insisted more strenuously that a 
continued hearing be held. Nevertheless, Long testified that the decision on whether to hold a 
continued Loudermill hearing was a decision in Macomb County’s sole discretion. In other 
words, AFSCME had no control over whether the hearing would be held. Greiner offered 
evidence or argument to contradict that testimony. Further, we note that even after Macomb 
County refused to hold a continued Loudermill hearing and instead terminated Greiner, 
AFSCME continued to represent Greiner. Specifically, a grievance over his termination was 
undisputedly filed and submitted to the Arbitration Review Department. That grievance 
rejected by the Department, Greiner appealed the decision multiple times, and after re-reviewing 
the issue, the Department continued to reject the grievance for arbitration. Thus, even though the 
Loudermill hearing was not continued, it is plain that AFSCME continued to represent Greiner 
and it is plain that he was able to present all his evidence in support of his claims to the 
Arbitration Review Department. The fact that the Department ultimately rejected his grievance 
is not proof that AFSCME violated its duty of fair representation.

In sum, on the record before this Court, the findings and ruling of the ALJ and MERC 
were premised on competent, materia] and substantial evidence, which was not contradicted by 
Greiner. Accordingly, we conclude that MERC did not err by dismissing Greiner’s unfair labor 
practice charge against AFSCME.

secure

was

no

was

2. MACOMB COUNTY

Greiner next argues that MERC erred in dismissing the unfair labor practice charge 
against Macomb County because he established a prima facie case of discrimination under 
PERA.
discharge by fabricating allegations of deficient work performance resulting in disciplinary 
actions to justify his termination. Greiner asserts that his knowledge and threat to expose 
overtime fraud scheme is the true basis for his discharge.

To establish a violation of PERA, MERC has identified the following test:

The elements of a prima facie case of unlawful discrimination under PERA are, in 
addition to the existence of an adverse employment action, (1) union or other 
protected activity; (2) employer knowledge of that activity; (3) anti-union animus 
or hostility toward the employee’s protected rights; and (4) suspicious timing or 
other evidence that protected activity was a motivating cause of the alleged

Greiner argues that Macomb County conspired with AFSCME to secure Greiner’s

an
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discriminatory action. [Taylor Sch Disl, 318 Mich App at 636 (citation and 
quotation marks omitted).]

While Greiner could demonstrate an adverse employment action by his discharge, he failed to 
establish (1) that he was engaged in a protected activity, (2) the existence of “anti-union animus 
or hostility” by Macomb County, or (3) “suspicious timing” of events to suggest that his 
engagement in a “protected activity was a motivating cause of the alleged discriminatory action.” 
See id.

Despite being given an opportunity by the ALT to amend and clarify his allegations, 
Greiner still could not substantiate his claims against Macomb County. The ALJ noted that 
Greiner’s claim that he was discharged to avoid exposure of the overtime fraud scheme being 
perpetuated failed to “state a claim upon which relief can be granted under PERA.” The ALJ 
explained:

While exposing the fraud may have been the right things [sic] to do, it is not 
“concerted activity for mutual aid or protection” and, therefore, not the type of 
activity which PERA protects.

Although the ALJ opined that Greiner might have established a prima facie case in 2011 
pertaining to his April and May 2011 discipline being “unlawfully motivated,” that opportunity 
was not exercised by Greiner because he did not file a charge in relation to these disciplinary 
actions. In addition, the 2011 disciplinary actions were removed from his file, were not 
considered in the termination decision and could not be considered by MERC in accordance with 
MCL 423.23(2)(a) (“No complaint shall issue based upon any unfair labor practice occurring 
more than 6 months prior to the filing of the charge with the commission. . . .”).

As demonstrated by the record and the ALJ’s analysis, Greiner failed to demonstrate any 
hostility or animus displayed by Macomb County to his various grievances. Any contention by 
Greiner of a continuing campaign by his supervisor to punish him for his 2011 grievances lacked 
support given the removal of the 2011 disciplinary actions from Iris personnel record and the 
absence of any disciplinary actions taken against him for almost a one-year period following the 
2011 incidents.
conflicts that arose with his coworkers. The record supports that finding. After the 2011 
discipline and grievances were removed from his record, Greiner did not file another grievance 
until after his June 2012 suspension. While Greiner presented evidence that he experienced 
conflicts with his supervisor over his ability to obtain assistance from coworkers or mechanical 
help in completing certain assigned tasks, the issue before the ALJ and MERC did not involve 
whether Macomb County had good cause to discipline Greiner. Rather, the issue was whether 
Greiner’s involvement in protected activities under PERA was the “motivating cause of his 
termination[.]” Greiner failed to establish this connection and, therefore, was unable to 
demonstrate a prima facie case of discrimination.

Further, at the hearing before the AIM, Greiner asserted that it was his insistence that 
AFSCME represent him at a continued Loudermill hearing that was the cause of his termination. 
The ALJ determined that Macomb County had no reason to retaliate against Greiner for 
AFSCME’s request to continue the hearing since it was solely within the purview of Macomb

The ALJ found that the problems Greiner encountered in 2012 began with



County to decide whether to grant the request. Therefore, other than a certain degree of temporal 
proximity between Greiner’s grievances and the disciplinary actions incurred, there was no 
factual basis to establish discrimination in violation of PERA. Even when considered from the 
broader perspective of Greiner’s claim that his discharge was related to the threat of his exposure 
of the overtime fraud that was occurring, there was an absence of evidence that Greiner acted 
with or on the authority of other employees in reporting the fraud, that he attempted to persuade 
other employees to join him in reporting the fraud, or that he engaged in any activity related to 
the fraud that could be considered ‘concerted’ under PERA.

In affirming the ALJ’s decision and recommendation, MERC concurred that Greiner’s 
allegations against Macomb County were silent with regard to any contention that Macomb 
County or its agents “expressed hostility toward his grievances.” After careful review of the 
record, we have located no evidence contradicting these findings. Further, MERC opined that 
even if Greiner had demonstrated hostility by Macomb County in relation to any protected 
activity, such as the filing of grievances engaged in by Greiner, this did not serve to obviate the 
fact that Greiner’s “discharge was not a result of antiunion animus but a result of his violation of 
the terms of a last change agreement.” We have reviewed the last chance agreement, and agree 
that it provided that Greiner could be terminated immediately under the circumstances alleged. 
In other words, even if the progressive discipline that Greiner contends was fabricated was, in 
fact, fabricated, Macomb County was free, under the terms of the last chance agreement, to 
terminate Greiner’s employment based upon a single violation.

For the foregoing reasons, we conclude that the findings and rulings of the ALJ and 
MERC with regard to the charge against Macomb County were premised on competent, materia! 
and substantial evidence, which was not contradicted by Greiner. As such, we conclude MERC 
did not err by dismissing the charge against Macomb County.5

Affirmed.

/s/ William B. Murphy 
/s/ Michael J. Kelly 
/s/ Brock A. Swartzle

5 Greiner also briefly argues that some of the documents relied upon by the ALJ and MERC were 
forged. In support, he offers only his own, unsupported opinion that the signatures on the 
documents, despite purporting to be from the same individual, are not similar. We conclude that, 
based on the record before this Court, these allegations are insufficient to raise an issue 
warranting relief.
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STATE OF MICHIGAN 
EMPLOYMENT RELATIONS COMMISSION 

LABOR RELATIONS DIVISION

In the Matter of:

MACOMB COUNTY,
Public Employer-Respondent,

MERC Case No. Cl3 D-074 
Hearing Docket No. 13-002118-and-

AFSCME COUNCIL 25 AND ITS AFFILIATED LOCAL 893, 
Labor Organization-Respondent,

MERC Case No. CU13 D-017 ' 
Hearing Docket No. 13-002119-and-

JOHNP. GREINER,
An Individual Charging Party.

APPEARANCES:

McConaghy and Nyovich, PLC, by Timothy McConaghy, for the Public Employer

Shawntane Williams, Staff Counsel, AFSCME Council 25, for the Labor Organization

John P. Greiner, appearing on his own behalf

DECISION AND ORDER

OnNovember 3, 2015, Administrative Law Judge (ALJ) Julia C. Stem issued her Decision 
and Recommended Order in- the above matter finding that Respondents, Macomb County 
(Employer) and AFSCME Council 25 and its affiliated Local 893 (Union), did not violate § 10 of 
the Public Employment Relations Act (PERA), 1965 PA 379, as amended, MCL 423.210. The 
ALJ found that the Charging Party, John P. Greiner, failed to allege facts sufficient to establish a 
prima facie case of discrimination by the Employer. The ALJ also found that the Union did not 
violate its duty of fair representation under PERA when it refused to arbitrate Charging Party’s 
discharge grievance. The ALJ recommended that the charges against the Employer and the Union 
be dismissed. The ALJ’s Decision and Recommended Order was served on the interested parties 
in accordance with § 16 of PERA.

After receiving an extension of time, Charging Party filed.“exceptions” to the ALJ’s 
Decision and Recommended Order on December 30, 2015. Neither Respondent filed a response 
to Charging Party’s exceptions. Although we do not believe that Charging Party’s “exceptions” 
comply with Rule 176(4) of the Commission General Rules, 2002 AACS R 423.176(4), we 
recognize that Charging Party is an individual not represented by counsel and, in this particular
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case, to the extent we aie able, we will address Charging Party’s “exceptions.” As we interpret 
them, the vast majority of Charging Party’s “exceptions” express disagreement with the testimony 
of Union Staff Representative Paul Long. Charging Party further contends that the ALJ erred by 
failing to find that filing grievances was one reason for Charging Party’s discharge.

We have reviewed the exceptions filed by Charging Party and find them to be without
merit.

Factual Summary:

We adopt the facts set forth in the ALJ's Decision and Recommended Order and will not 
repeat them here, except where necessary. Charging Party Greiner was first employed by 
Respondent Macomb County in November 2000 as a laborer and was, subsequently, promoted to 
a heavy truck driver’s position. On December 8, 2009, he was operating one of the Employer’s 
trucks and was involved in an accident. As a .result of the accident, he was suspended pending an 
investigation. In lieu of discharge, he and the Union entered into a last chance agreement with the 
Employer. The last chance agreement included the following language:

Understanding the severity of an at fault accident on December 8, 2009, and John Greiner’s 
negligence, accident history, and insubordination, the parties to this Agreement agree as 
follows:

* * *

3. Any further acts of negligence, insubordination or unsafe activity on John 
Greiner’s part shall be cause for his immediate discharge from employment 
with the Road Commission of Macomb County. John Greiner and his union 
agree that no Grievance of any kind will be filed challenging his discharge 
from employment under the terms of this Last Chance Agreement. The 
parties agree that the Arbitrator shall be without authority to hear a 
discharge case if the terms of this Agreement are violated. Further, John 
Greiner knowingly and willingly waives-his right to pursue any form of 
legal or equitable relief, including any grievance or civil action, if he is 
discharged from employment pursuant to the terms of this Last Chance 
Agreement.

* * *

5. The Memorandum of Understanding dated February 3, 2010, is hereby 
incorporated by reference.

The February 3, 2010 Memorandum of Understanding to which §5 of the last chance 
agreement refers provided that if Greiner was found not guilty of all charges relating to the 
accident, he could bring a grievance challenging the last chance agreement. Although Greiner 
filed a grievance challenging the validity of the last chance agreement and the Union appealed this
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grievance to arbitration, the arbitrator, in a decision issued on June 28, 2011, denied the grievance, 
concluding that the Union did not present a viable challenge to the last chance agreement.

In May 2011, Greiner was assessed discipline on three occasions for allegedly violating 
the Employer’s rules. The Union appealed grievances over these disciplinary actions and, on July 
22, 2011, Respondent’s personnel director met with Greiner and the Union’s chief steward to 
discuss the grievances. During this meeting, the Union agreed to withdraw Greiner’s grievances 
in return for removal of the discipline from his record.

On June 14, 2012, Greiner was given a disciplinary suspension for unsatisfactory work 
performance/inability to perform his work duties. Although Greiner filed a grievance over this 
suspension, the Employer denied the grievance, and the Union refused to arbitrate it.

On July 17, 2012, Greiner was issued a three-day suspension for failure to perform his job 
. duties. Greiner also filed a grievance over this suspension but the Union refused to arbitrate it.

On August 20, Greiner was issued a 10-day suspension. The “Disciplinary Action Form” 
furnished to Greiner by the Employer in connection with this suspension stated:

On July 30, 2012, John was deliberately inefficient and incompetent in performing 
the most basic tasks of his classification. Throughout the day he pretended to not 
know what his everyday duties were and acted as if it was his first day on the job.
John was unable to place the post driver on post, assemble signs, lift posts or stubs 
and get in and out of bucket in a competent manner.

Greiner was further warned that any further violations of the Employer’s rules would result 
in more severe discipline up to termination. Greiner filed a grievance challenging this 10-day 
suspension on August 20, 2012. Although the Union appealed this grievance, the Employer denied 
it on October 9, 2011, and the Union subsequently refiised to arbitrate it. In explaining its refusal 
to arbitrate the grievance, the Union sent a letter to Greiner, in which it stated that he was given a 
10-day suspension, and that the Employer alleged that the grievant was deliberately inefficient and 
incompetent in the performance of his duties. The letter also stated that the grievance file provided 
no evidence to refute the Employer’s allegation and that the grievant had been issued discipline 
for similar behavior in the past. .

On October 11, 2012, Greiner was charged with insubordination and poor work 
performance in connection with incidents that occurred on September 26 and September 27. 
According to the Employer, on the morning of September 26, 2012, Greiner was argumentative 
and disruptive after being directed by his project leader on where to stand while flagging 
guardrail crew and was repeatedly unresponsive on the two-way radio while flagging later that 
day. The Employer further alleged that, on the morning of September 27, 2012, Greiner refused 
his project leader’s directive to help lift a guardrail onto a trailer. Greiner was informed that he 
was on administrative leave pending investigation of the above incidents and was also notified that 
a Loudermill hearing on the charges was scheduled for October 19, 2012.1

on a

1 In Cleveland Bd of Ed v Loudermill, 105 S Ct 1487 (1985), the Supreme Court held that public employees who 
possess a property right in continued employment are entitled, as a constitutional right, to due process before being
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The Loudermill hearing was held as scheduled on October 19, and AFSCME Staff 
Representative Paul Long was present as Greiner’s union representative. Although Long requested 
that the hearing be continued on another day so that Greiner and the Union could prepare a defense 
and bring in witnesses, the Employer ultimately denied Long’s request.

On November 7, 201-2, Greiner was discharged. The discharge letter stated that Gremer 
continued to be insubordinate and to demonstrate unsatisfactory job performance, as evidenced by 
recurrent carelessness and negligence in performing his daily functions. On November 14, 2012, 
Greiner filed a grievance over his termination

On December 19, 2012, the Union notified, Greiner that it would not arbitrate his 
termination grievance. On January 8, 2013, the Union again notified Greiner that if would not 
arbitrate his termination grievance. The January 8, 2013, letter stated that the Union’s panel had 
reviewed the file and the additional evidence submitted by Greiner and that it was standing by its 
December 19, 2012 rejection. The letter also stated: ■

The Panel finds a lack of evidence with which to refute the Employer’s allegations 
and then application of progressive discipline. This is especially true when the “last 
chance agreement” was signed on February 3, 2010.

The Union continued to reject this grievance for arbitration despite Greiner’s requests for 
reconsideration.

On April 30, 2013, Greiner filed the instant charge against the Union alleging that.the 
Union acted m bad faith and in an arbitrary manner. Greiner argued that on or around December 
19, 2012, the Union notified him that it would not arbitrate his termination grievance and that the 
Union continued to reject this grievance for arbitration after Greiner appealed its decision not to 
arbitrate. Greiner alleged that the Union’s refusal to arbitrate his grievance violated its duty of fair 
representation, because the decision was made in bad faith. He also alleged that the Union’s 
decision not to arbitrate his termination grievance was arbitrary. •

On April 30, 2013, Greiner also filed a charge against the Employer alleging that his 
discharge violated §10(l)(a) and (c) of PERA because the Employer lacked good cause for 
terminating him.

On March 12, 2014, ALJ Stem issued an interim order m which she concluded that 
Greiner’s charge against the Employer should be summarily dismissed because: (1) Greiner had 
neither established a prima facie case that activities protected by PERA were a motivating cause 
of his termination, nor had he given any indication that he would be able to do so in an evidentiary 
hearing, and (2) other claims made by Greiner in his charge did not state claims upon which relief 
could be granted under PEIRA. In the same interim order, the ALJ scheduled an evidentiary hearing

terminated. According to the Court, due process in this situation requires that the employer provide the employee, 
before termination, with notice and an explanation of the allegations and an opportunity to respond either in writing 
or in person. b
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on Greiner’s charge against the Union and an evidentiary hearing on this charge was held on May 
19,2014.

On November 3, 2015, the ALJ recommended that the charges against the Employer and 
the Union both be dismissed.

Discussion and Conclusions of Law:

The Charge Against the Union

A union’s duty of fair representation is comprised of three distinct responsibilities: (1) to
exerciseserve the interests of all members without hostility or discrimination toward any; (2) to 

its discretion in complete good faith and honesty, and (3) to avoid arbitrary conduct. Vaca v Sipes, 
386 US 171 (1967); Goolsby v Detroit, 419 Mich 651 (1984). Within these boundaries, 
has considerable discretion to. decide how or whether to proceed with a grievance, and must be 
permitted to assess each grievance with a view to its individual merit. Lowe v Hotel Employees, 
389 Mich 123 (1973); Int’l Alliance of Theatrical Stage Employees, Local 274, 2001 MERC Lab 
Op 1. Because the union's ultimate duty is toward the membership as a whole, a union may 
consider such factors as the burden on the contractual machinery, the cost, and the likelihood of 
success in arbitration. To this end, the union is not required to follow the dictates of any individual 
employee, but rather it may investigate and handle the case in the manner it determines to be best. 
Detroit Police Lts and Sgts, 1993 MERC Lab Op 729. Poor judgment, or ordinary negligence, on 
the union's part, is not sufficient to support a claim of unfair representation. Goolsby at 672; 
Whitten v Anchor Motor Freight, Lnc, 521 F 2nd 1335 (CA 6 1975). See also Detroit Fed of 
Teachers, 21 MPER 5 (2008) (no exceptions); Wayne Co Cmty College, 19 MPER 25 (2006) (no 
exceptions); Wayne Co Sheriff Dept 1998 MERC Lab Op 101 (no exceptions).

a union

The Commission has “steadfastly refused to interject itself in judgment” over grievances 
and other decisions by unions despite frequent challenges by employees who perceive themselves 
as adversely affected. City of Flint, 1996 MERC Lab Op 1, 11. A union’s decision on how to 
proceed is not unlawful as long as it is not so far outside a wide range of reasonableness as to be 
irrational. Air Line Pilots Ass‘n v O’Neill, 499 US 65, Cl (1991); City of Detroit (Fire Dep’t), 
1997 MERC Lab Op 31, 34-35. The mere fact that a member is dissatisfied with their union’s 
efforts or ultimate decision, is insufficient to constitute a proper charge of a breach of the duty of 
fair representation. Eaton Rapids Ed Ass'n, 2001 MERC Lab Op 131; Wayne Co DPW, 1994 
MERC Lab Op 855. To prevail on a claim of unfair representation, a charging party must establish 
not only a breach of the union's duty of fair representation, but also a breach of the collective 
bargaining agreement by the employer. Goolsby v Detroit, 211 Mich App 214, 223 (1995fKnoke 
v East Jackson Pub Sch Dist, 201 Mich App 480, 488 (1993).

The majority of Charging Party’s “exceptions,” as we read them, express disagreement 
with the testimony of Union Staff Representative Paul Long.

Although Charging Party alleges that some of Union Representative Long’s testimony was 
untrue, it is not clear what Charging Party contends Long lied about or how this allegedly false 
.testimony was material to the outcome of the case. As noted by the ALJ, Greiner had the
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opportunity, after he was terminated, to provide the Union with evidence contesting the 
Employer’s position that he was guilty of misconduct on September 26 and 27, 2012. The Union 
could have used this evidence to'argue, in the grievance procedure, that Greiner should not have 
been discharged. However, Greiner failed to provide the Union with such evidence. Under such 
circumstances §3 of the last chance agreement prohibited the Union from arbitrating Greiner’s 
discharge grievance. Contrary to Charging Party’s contention, the Union kept fightmg for him 
until it could do no more. Consequently, the ALJ correctly concluded that the Union made a 
reasoned, rationale decision that it should not attempt to. arbitrate Greiner’s discharge grievance. 
The Union was, therefore, not guilty of arbitrary conduct or of acting in bad faith when it refused 
to arbitrate this grievance.

The Charge Against the Employer

PERA does not prohibit all types of discrimination or unfair treatment; nor does the Act 
provide an independent cause of action for employer's breach of the collective bargaining 
agreement. Rather, the Commission's jurisdiction with respect to claims brought by individual 
charging parties against public employers is limited to determining whether the employer 

' interfered with, restrained and/or coerced

an

employee with respect to his or her right to engage in 
other protected activities under § 10(l)(a) or discriminated against the employee under §

an
union or
10(l)Cc).

In order to establish a prima facie of discrimination under § 10(l)(c) of PERA, a 
charging party must show: (1) an employee’s union or other protected concerted activity; (2) 
employer knowledge of that activity; (3) antiunion animus or hostility to the employee’s protected 
rights, and (4) suspicious timing or other evidence that the protected activity was a motivating 
cause of the allegedly discriminatory action. Eaton Co Transp Auth, 21 MPER35 (2008); Macomb 
Twp (Fire Dep ’t), 2002 MERC Lab Op 64, 72; Rochester Sch Dist, 2000 MERC Lab Op 38, 42. 
Once a pnma facie case is established, the burden shifts to the employer to produce credible 
evidence of a legal motive and that the same action would have taken place absent the protected 
conduct. MESPA vEvartPub Sch, 125 Mich App 71, 74 (1983); NLRB v Wright Line, a Division 
of Wright Line, Lnc, 662 F2d 899 (CA 1, 1981). Ultimately, however, the charging party bears the 
burden of proof. See Waterford Sch Dist, 19 MPER 60 (2006); Olivieri/Cencare Foster Care 
Homes, 1992 MERC Lab Op 6, 8-9.

case

In the present case, although Greiner engaged in protected concerted activity when he filed 
and pursued a number of grievances under the collective bargaining agreement between December 
2010 and November 2012, Greiner failed to establish Employer hostility toward this activity. As 
noted, by the ALJ, Greiner failed to even allege, m his charge or the lengthy narrative he submitted 
in support of his charge, that any representative of the Employer ever explicitly expressed hostility 
toward his grievances. Consequently, the ALJ properly concluded that Greiner failed to allege 
facts sufficient to establish a prima facie case that his concerted protected activities were a 
motivating cause of his termination. On this basis, the ALJ correctly held that Iris charge against 
the Employer should be dismissed. Notwithstanding this, even if Greiner could prove Employer 
hostility toward any protected activities in which he engaged, the record establishes that his 
discharge was not a result of antiunion animus but a result of his violation of the terms of a last 
chance agreement.
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We have also considered all other arguments submitted by the parties and conclude that 
they would not change the result in this case. Accordingly, we affirm the ALJ’s decision.

ORDER

The unfair labor practice charges are hereby dismissed in their entirety.

MICHIGAN EMPLOYMENT RELATIONS COMMISSION

(To

Edward D. Callaghan, Commission Clrair
A

//

Robert S. LaBranf^ommission Member

A >

Natalie P. Yaw, Commissidn Member

JUL 25 2016
Dated:
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