App. No.
In The Supreme Court Of The United States

Matthew Jamison,

Petitioner,
V.
Levern Cohen, Warden , Ridgeland Correctional Institution,
Respondent.

ON APPLICATION FOR EXTENSION OF TIME TO FILE PETITION
FOR WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FOURTH CIRCUIT

To the Honorable John G. Roberts, Jr., as Circuit Justice for the
United States Court of Appeals for the Fourth Circuit:

Petitioner Matthew Jamison, respectfully requests that the time to file a
Petition for a Writ of Certiorari be extended for sixty days to and including May 2,
2019. The Court of Appeals issued its order reversing the District Court’s grant of
the writ of habeas corpus on December 3, 2018. Absent an extension of time, the
Petition would therefore be due on March 4, 2019. Petitioner is filing this

Application at least ten days before that date. See S. Ct. R. 13.5.

The decision below 1s not reported in the Federal Reporter; however, it can be
found in an online database at 2018 WL 6311683, and a copy of that opinion is
attached as Appendix A. The District Court’s opinion is reported at 211 F.Supp.3d
754 (D.S.C. 2016), and a copy of that opinion is attached as Appendix B. This

Court would have jurisdiction over the judgment under 28 U.S.C. § 1254(1).



Background

This case arises out of a petition for habeas corpus filed pursuant to 28 U.S.C.
§ 2254(d). On August 28, 2001, in the Court of General Sessions in Richland
County, South Carolinia, Petitioner pleaded guilty to voluntary manslaughter in
violation of S. C. Code § 16—-3—10 and was sentenced to a term of imprisonment of 20
years.

On November 28, 2006, the Petitioner filed a state application for post
conviction relief (“PCR”) in the Richland County Court of Common Pleas, which the
State opposed. In his petition, the Petitioner argued that newly discovered
evidence, specifically testimony of a previously unavailable witness, corroborated
what the Petitioner had been claiming all along — that the killing was committed
as a result of self-defense.

The PCR court granted relief and ordered a new trial, and the State appealed
from that order. After the South Carolina Court of Appeals affirmed the grant of
new trial, the state Supreme Court granted the State’s application for a writ of
certiorari to resolve whether the Petitioner’s PCR application was timely, and, as
relevant here, whether a guilty plea may ever be set aside following the discovery of
previously unavailable evidence.

On October 22, 2014, the Supreme Court of South Carolina issued its opinion
and order unanimously concluding that post conviction relief is available
irrespective of whether the applicant was convicted after a trial or following a guilty

plea, and that the Petitioner’s PCR application was timely. However, the Court



then proceeded, sua sponte and without notice to either party, to announce a new
standard for vacatur of guilty pleas and to hold that the Petitioner has failed to
meet that standard. Accordingly, the Court vacated the orders granting the
Petitioner a new trial and denied his PCR application. Two out of five Justices of
the Court dissented from these parts of the opinion. By the same vote, the Court
denied Mr. Jamison’s petition for rehearing on December 4, 2014.

The Petitioner thereafter filed a timely federal habeas petition pursuant to 28
U.S.C. § 2254(d). In his submission, the Petitioner argued that the South Carolina’s
courts announcement of a new standard and the application of that standard to his
case, all without an opportunity to be heard precluded him from challenging his
underlying conviction, which in light of the newly discovered evidence could no
longer be constitutionally maintained. The District Court for the District of South
Carolina agreed, and granted the writ insofar as it required the State of South
Carolina to afford the Petitioner a new PCR hearing where he could attempt to
meet the standard announced by the State’s Supreme Court. See Jamison v. Cohen,
211 F.Supp.3d 754, 769-70 (D.S.C. 2016). Following the State’s appeal of this order
to the Fourth Circuit, the Court of Appeals, in an unpublished per curiam opinion
vacated the District Court’s grant of relief and remanded with instructions to
dismiss the petition. See Jamison v. Cohen, 2018 WL 6311683 (4th Cir. 2018); App.
A.

Reasons for Granting an Extension of Time



The time to file a Petition for a Writ of Certiorari should be extended for sixty
days for these reasons:

1. The undersigned counsel was appointed by the U.S. Court of Appeals
to represent the Petitioner. The Petitioner remains incarcerated at Ridgewood
Correctional Institution, limiting the ability to use electronic devices, and receive
timely communications from Counsel. Indeed, although the undersigned Counsel
promptly mailed a copy of the Fourth Circuit’s decision to the Petitioner, the mail
was not delivered. The Petitioner did not receive a copy of the Fourth Circuit’s
opinion until January 15, 2018, or more than a month after the Fourth Circuit
rendered its opinion.

2. It is likely that the undersigned counsel will seek the Court of Appeals’
permission to withdraw from further representation, necessitating that the
Petitioner proceed in this Court pro se. As the Petitioner is not learned in law nor
has access to electronic legal databases, he may require more time to prepare his
petition then a member of this Court’s bar would.

3. This case presents complex issues regarding the effect of failures in
state post conviction proceedings on the continued validity of the underlying
conviction, and the limits that the federal law places on federal courts’ ability to
address such failures.

Conclusion
For the foregoing reasons, the time to file a Petition for a Writ of Certiorari in

this matter should be extended sixty days to and including May 2, 2019.



Respectfully submitted,

/s/ Gregory Dolin

Gregory Dolin

Associate Professor of Law
UNIVERSITY OF BALTIMORE
SCHOOL OF LAW

1420 N. Charles Street
Baltimore, MD 21218
(410) 837-4610
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UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 17-7466

MATTHEW JAMISON,
Petitioner - Appellee,
V.
LEVERN COHEN,
Respondent - Appellant,
and
BRYAN P. STIRLING,

Respondent.

Appeal from the United States District Court for the District of South Carolina, at
Beaufort. Margaret B. Seymour, Senior District Judge. (9:15-cv-02859-MBYS)

Argued: October 30, 2018 Decided: December 3, 2018

Before NIEMEYER, THACKER, and RICHARDSON, Circuit Judges.

Vacated and remanded by unpublished by per curiam opinion.

ARGUED: Susannah Rawl Cole, OFFICE OF THE ATTORNEY GENERAL OF
SOUTH CAROLINA, Columbia, South Carolina, for Appellant. Gregory Dolin,



USCA4 Appeal: 17-7466  Doc: 58 Filed: 12/03/2018 Pg: 2 of 15

UNIVERSITY OF BALTIMORE SCHOOL OF LAW, Baltimore, Maryland, for
Appellee. ON BRIEF: Alan Wilson, Attorney General, Donald J. Zelenka, Deputy
Attorney General, Melody J. Brown, Senior Assistant Deputy Attorney General,
Alphonso Simon Jr., Assistant Attorney General, OFFICE OF THE ATTORNEY
GENERAL OF SOUTH CAROLINA, Columbia, South Carolina, for Appellant. Polina
Katsnelson, Law Clerk, UNIVERSITY OF BALTIMORE SCHOOL OF LAW,
Baltimore, Maryland, for Appellee.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

Warden Levern Cohen (“Appellant” or “State”) appeals from the district court’s
order granting habeas relief to Matthew Jamison (“Appellee”) pursuant to 28 U.S.C.
8 2254. Appellee pled guilty to voluntary manslaughter for shooting and killing a
bystander in a crowd of people. He was sentenced to 20 years in prison. Over four years
later, during Appellee’s post-conviction proceedings in state court, an alleged eyewitness
submitted an affidavit and offered testimony supporting the notion that Appellee acted in
self defense.

The state post-conviction review (“PCR”) court determined that the eyewitness’s
affidavit and testimony constituted newly discovered evidence that warranted a new trial
under state law. However, on appeal the South Carolina Supreme Court developed a
modified test for considering whether a guilty plea (as opposed to a conviction) may be
undermined by newly discovered evidence. The state supreme court then applied that test
to Appellee, and, without offering him a hearing, held that Appellee did not meet that
test.

Appellee then filed the instant § 2254 petition in the district court, alleging that the
state supreme court violated his Fourteenth Amendment rights to due process and equal
protection. The district court granted relief, explaining that the state supreme court
should have remanded the case to the PCR court for a hearing and determination of
whether Appellee satisfied the new test.

We vacate and remand. Appellee challenges the constitutionality of a post-

conviction court’s decision not to afford him a hearing on a new state law test. But,

3
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because Appellee challenges a proceeding collateral to detention, and not to the detention
itself, his claim is not cognizable on federal habeas review and should have been
dismissed.

l.

A.

Factual Background

In the spring of 2000, Appellee had some unfortunate encounters with a man
named Jamie Jackson, also known as “Jig,” and Jig’s companions. On one occasion, they
“beat [Appellee] up . . . pistol whipped him [and] shot at [him].” Jamison v. Cohen, 211
F. Supp. 3d 754, 757 (D.S.C. 2016). They also allegedly assaulted Appellee’s sister, and
during this incident, “hit [Appellee]’s child in the face.” Id. at 756.

On June 11, 2000, Appellee attended a party in Columbia, South Carolina, where
he was “approached by Jig and a number of his cohorts.” Jamison, 211 F. Supp. 3d at
756. Appellee opened fire toward Jig’s group, and as a result shot and killed a 15 year
old boy, who happened to be “at the wrong place . . . at the wrong time.” Id. at 757.
Appellee was indicted for murder with malice aforethought, but he pled guilty to the
lesser offense of voluntary manslaughter. He acknowledged that he was “giv[ing] up any
defenses [he] might have.” Id. at 757. Appellee was sentenced to 20 years in prison, and
he did not file a direct appeal. See id. at 758.

Over four years later, while Appellee’s first petition for PCR relief was
progressing through the state courts, an alleged eyewitness to the shooting, Theotis

Bellamy, signed an affidavit (the “Bellamy Affidavit”). He stated that on the night of the
4
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shooting, he “noticed that [Jig] appeared to have a gun” and “the other guys usually have
guns also.” S.J.A. 45.1 Bellamy “saw [Jig and his entourage] approach [Appellee,] who
was minding his own business as usual.” 1d. Then Jig “looked as if he was reaching for
his gun or something while approaching [Appellee] with some other[] fellas, so
[Appellee] did what he had to do to keep from being killed.” 1d. Bellamy averred that
he did not give the statement earlier because he was “scared” of Jig -- Jig had told
Bellamy’s brother “if [Bellamy] told what had happened, something was going to happen
to [Bellamy].” Id. However, because Jig was in prison at the time of the affidavit,
Bellamy finally felt comfortable coming forward. See id. at 45, 61-62.
B.

State Court Proceedings

On November 28, 2006, Appellee filed a second petition for PCR relief, this time
based on the purported newly discovered evidence in the Bellamy Affidavit. The PCR
court held a hearing on Petitioner’s second PCR application, at which Bellamy testified
that Jig’s group “approached [Appellee] like they’re fixing to . . . pull out weapons.”
Jamison, 211 F. Supp. 3d at 762. Bellamy “knew Jig had a gun on him” that “he [was]
about to pull,” so, in his view, Appellee “had to defend himself.” 1d. Bellamy also
testified that Jig pulled the victim in front of him and used him as a human shield that

night. See id.

! References to “J.A.” and “S.J.A.” refer to the contents of the Joint Appendix and
Supplemental Joint Appendix, respectively, filed by the parties in this appeal.
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On June 30, 2008, the PCR court issued an order explaining that “the eyewitness
testimony of Mr. Bellamy constituted newly discovered evidence that was material to a
claim of self-defense and warranted granting a new trial.” Jamison, 211 F. Supp. 3d at
762. The court found that Petitioner

had met the test set forth in State v. Spann, 334 S.C. 618, 513
S.E.2d 98 (1999); that is, the newly discovered evidence (1) is
such that it would probably change the result if a new trial
were granted; (2) has been discovered since the trial; (3)
could not in the exercise of due diligence have been
discovered prior to trial; (4) is material; (5) is not merely
cumulative or impeaching.

Id. (the “Spann test”).

After withdrawing this order in favor of holding further proceedings on an
unrelated procedural issue, on October 14, 2008, the PCR court upheld the original order
and awarded Appellee a new trial based on the “after-discovered evidence” of the
Bellamy Affidavit and testimony. See Jamison, 211 F. Supp. 3d at 763. The PCR court
stated:

While the record demonstrates that a claim of self-defense
was known to [Appellee] from the outset and that his attorney
tried to get someone to back up that claim, no one would
come forward. This Court is concerned about granting a new
trial because a claim of self-defense can be waived. Yet, no
law has been cited to the Court concerning whether the entry
of a quilty plea where self-defense was specifically
mentioned, constitutes a waiver of that defense and prohibits
granting a new trial on after-discovered evidence when
someone does not come forward to corroborate the claim . . ..
He was facing life imprisonment. He entered a plea to a
lesser offense because he could not get anyone to back up his
claim of self-defense.
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Id. (internal quotation marks omitted). The State then filed a petition for certiorari to the
South Carolina Court of Appeals, which granted the petition and affirmed the PCR court
in a short, per curiam order. See Jamison v. State, No. 2012-UP-437, 2012 WL
10862447 (S.C. Ct. App. July 18, 2012).

On May 16, 2013, the State appealed to the South Carolina Supreme Court,
arguing that the Spann test “applies only to trials, not guilty pleas,” and, by its nature, a
guilty plea constitutes a waiver of defenses. J.A. 184. On October 22, 2014, the South
Carolina Supreme Court reversed the Court of Appeals. First, it held that South Carolina
law “affords ‘any person’ the ability to seek post-conviction relief on the basis of newly
discovered evidence -- not just individuals convicted and sentenced following trial,” and
thus, it “reject[ed] the State’s claim that the waiver of trial and admission of guilt
encompassed in a guilty plea necessarily preclude post-conviction relief in all cases.”
See Jamison v. State, 765 S.E.2d 123, 129 (S.C. 2014) (emphasis in original).

Critically, however, the South Carolina Supreme Court then stated, “We
nevertheless acknowledge that a valid guilty plea must be treated as final in the vast
majority of cases,” and “there must be some consequence attached to the decision to
plead guilty.” Jamison, 765 S.E.2d at 129 (internal quotation marks omitted). It
reasoned that the “five-factor [Spann test] is not the proper test for analyzing whether a
PCR applicant is entitled to relief on the basis of newly discovered evidence following a
guilty plea.” Id. (emphasis supplied).

A majority of the state supreme court, against two dissenters, then sua sponte

fashioned a test for determining when relief is appropriate where a petitioner seeks relief

7
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based on newly discovered evidence after a guilty plea. That test is as follows: “(1) the
newly discovered evidence was discovered after the entry of the plea and, in the exercise
of reasonable diligence, could not have been discovered prior to the entry of the plea; and
(2) the newly discovered evidence is of such a weight and quality that, under the facts
and circumstances of that particular case, the ‘interest of justice’ requires the applicant’s
guilty plea to be vacated.” Id. at 130 (the “Jamison test”). Then, without remanding or
holding a hearing, the majority held that Petitioner did not meet that test. Specifically, it
held the “interests of justice do not require that [Appellee’s] guilty plea and sentence be
vacated.” Id. This is because “[Appellee] admitted having a gun and shooting the victim,
specifically waived his right to present any defense, and testified that he did so freely and
voluntarily.” Id. The state supreme court thus reinstated Appellee’s conviction and
sentence. See id. at 131.

On November 4, 2014, Appellee filed a petition for rehearing of the state supreme
court’s decision. He did not mention federal due process or equal protection, but he
“urge[d]” the state supreme court to “address the threshold matter of retroactivity and
find that the new rule must only be applied prospectively.” J.A. 231. A majority of the
state supreme court denied the petition without analysis.

C.

Federal Court Proceedings

On July 22, 2015, Appellee filed the instant § 2254 petition in the district court.
Appellee raised three claims: ineffective assistance of counsel, which is not at issue here;

due process violation because “the South Carolina Supreme Court . . . adopted the

8
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‘interest of justice’ test over the ‘traditional” test and applied it retroactively,” J.A. 12;
and due process and equal protection violations “under full and fair hearing doctrine,”
i.e., he was “denied the full and fair opportunity along with [a] hearing in the state
court(s),” id. at 13.

Appellee filed a motion for summary judgment, which the district court granted in
relevant part. The district court explained, “[T]he case should have been remanded to the
second PCR judge in order for Petitioner to make his case for a new trial utilizing the
‘interest of justice’ test.” Jamison, 211 F. Supp. 3d at 769. The district court continued:

Under the[] facts [of this case] and the second PCR judge’s

decision that it would be fundamentally unfair to prevent

Petitioner from seeking to establish a claim of self-defense,

the affirmance of the second PCR judge by the South

Carolina Court of Appeals, and the dissenting opinion [in the

state supreme court] . . . , the court concludes that the South

Carolina Supreme Court majority’s application of a newly

created evidentiary rule was contrary to, or involved an

unreasonable application of, clearly established Federal law,

or was based on an unreasonable determination of the facts in

light of the evidence presented in the State court proceeding.
Id. The only United States Supreme Court law cited in this part of the decision was
Washington v. Texas, 388 U.S. 14 (1967), which, according to the district court,
establishes the “right [of Appellee] to present his own witnesses to establish a defense.”
Jamison, 211 F. Supp. 3d at 769. Appellant timely noted this appeal.

.
When a claim has been adjudicated on the merits in state court, habeas relief is

permissible under the Antiterrorism and Effective Death Penalty Act (“AEDPA”) only if

the state court’s determination:
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(1)  resulted in a decision that was contrary to, or involved
an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of
the United States; or
(2) resulted in a decision that was based on an
unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.
28 U.S.C. § 2254(d). We review the district court’s analysis of § 2254 de novo. See Bell
v. Ozmint, 332 F.3d 229, 233 (4th Cir. 2003).

“[A] circuit judge, or a district court shall entertain an application for a writ of
habeas corpus in behalf of a person in custody pursuant to the judgment of a State court
only on the ground that he is in custody in violation of the Constitution or laws or treaties
of the United States.” 28 U.S.C. § 2254(a) (emphasis supplied). We address issues of
cognizability on collateral review de novo. See United States v. Foote, 784 F.3d 931,
935-36 (4th Cir. 2015).

.

At the outset, we highlight the narrow scope of this appeal. As set forth in
Appellee’s response brief, he “is not asking to be released from confinement or even to
have his conviction set aside. Instead, he is merely seeking an opportunity to be properly
heard” in the form of a state court hearing “where he may present evidence that he has
met the new standard announced in his case by the State’s Supreme Court.” Appellee’s
Br. 3, 2. Further, in this appeal Appellee does not contend that rejection of the Spann test

and adoption of the Jamison test by the state supreme court violates federal law; rather,

he challenges the application of that test to his case without an opportunity to be heard.

10
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A.

A state prisoner must overcome many hurdles before a federal court may entertain
his 8 2254 petition. First and foremost, a petitioner may obtain relief from a state court
judgment “only on the ground that he is in custody in violation of the Constitution or
laws or treaties of the United States.” 28 U.S.C. 8§ 2254(a); see also Coleman v.
Thompson, 501 U.S. 722, 730 (1991).

Crucially, “[a] state prisoner has no federal constitutional right to post-conviction
proceedings in state court.” Lawrence v. Branker, 517 F.3d 700, 717 (4th Cir. 2008)
(citing Lackawanna Cty. Dist. Att’y v. Coss, 532 U.S. 394, 402 (2001)). Therefore, “even
where there is some error in state post-conviction proceedings, a petitioner is not entitled
to federal habeas relief because the assignment of error relating to those post-conviction
proceedings represents an attack on a proceeding collateral to detention and not to the
detention itself.” 1d.; see Wright v. Angelone, 151 F.3d 151, 159 (4th Cir. 1998) (where a
petitioner argued that the state supreme court denied him equal protection when it
determined in a state collateral proceeding that he could be tried as an adult in circuit
court, there was no “basis for federal habeas relief” because the petitioner was “not . . .
detained as a result of” that determination); see also Bell-Bey v. Roper, 499 F.3d 752, 756
(8th Cir. 2007) (“Because the Constitution does not guarantee the existence of state post-
conviction proceedings, an infirmity in a state post-conviction proceeding does not raise a
constitutional issue cognizable in a federal habeas application.” (alterations, citations, and
internal quotation marks omitted)); United States v. Dago, 441 F.3d 1238, 1248 (10th Cir.

2006) (“[D]ue process challenges to post-conviction procedures fail to state constitutional

11
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claims cognizable in a federal habeas proceeding.”); Bryant v. Maryland, 848 F.2d 492,
493 (4th Cir. 1988) (“[C]laims of error occurring in a state post-conviction proceeding
cannot serve as a basis for federal habeas corpus relief.”).

B.

Here, Appellee is “in custody” pursuant to a valid guilty plea, not the state
supreme court’s decision declining to give him a hearing on application of the Jamison
test. Significantly, Appellee does not point to any constitutional infirmity regarding his
guilty plea. Rather, he raises a due process and equal protection challenge to a state post-
conviction proceeding. This is quite simply an attack on a proceeding collateral to
detention, and not to the detention itself. Therefore, “because [Appellee’s] due[]process
claims relate only to the [state] court’s adjudication of his state post-conviction motion,
we are without power to consider them.” Lawrence, 517 F.3d at 717.

Instead, in his response brief, Appellee attempts to draw a comparison to Jackson
v. Virginia, 443 U.S. 307 (1979). See Appellee’s Br. 22, 23. In Jackson, the defendant
was found guilty after a bench trial of premeditated first-degree murder under Virginia
law. Jackson admitted that he shot and killed the victim, but he argued that he acted in
self defense, and that he was too intoxicated to form the requisite intent. See Jackson,
443 U.S. at 311. After sentencing, Jackson filed a petition for writ of error with the
Virginia Supreme Court, which alleged “the trial Court erred in finding [him] guilty of
first degree murder in light of the evidence introduced on behalf of the Commonwealth,
and on unwarranted inferences drawn from this evidence,” and he also “contended that an

affirmance would violate the Due Process Clause of the Fourteenth Amendment.” Id. at

12
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311 & n.4 (internal quotation marks omitted). The Virginia Supreme Court found no
reversible error. See id. at 311.

Jackson then filed a federal habeas petition, “raising the same basic claim,” and
the district court granted the petition, finding the record to be “devoid of evidence of
premeditation.” Jackson, 443 U.S. at 312. The Fourth Circuit reversed, and the Supreme
Court granted certiorari to consider the “narrow” question of whether a federal district
court, when reviewing a state court conviction after a trial, must consider whether “there
was any evidence to support” the conviction, or rather, whether there was sufficient
evidence “to justify a rational trier of the facts to find guilty beyond a reasonable doubt.”
Id. at 312-13 (emphasis in original). As such, that question “goes to the basic nature of
the constitutional right recognized in [In re Winship, 397 U.S. 358, 364 (1970) (holding
that a person may not be convicted “except upon proof beyond a reasonable doubt of
every fact necessary to constitute the crime with which he is charged”)].” Id. at 313.

This case is markedly different from Jackson, where the Court noted that
Jackson’s claim was “cognizable in a federal habeas corpus proceeding” because he
“alleges that the evidence in support of his state conviction cannot be fairly characterized
as sufficient to have led a rational trier of fact to find guilt beyond a reasonable doubt.”
443 U.S. at 321. Here, the judgment Appellee challenges is a state court order applying a
state law test to Appellee’s post-conviction petition without the benefit of a hearing. But
in Jackson, the petitioner challenged the validity of the underlying post-trial conviction,

pursuant to which he was being held in “custody.”

13
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Indeed, Appellee admits that “shortcomings in a State’s post conviction process
are not in and of themselves grounds for federal habeas relief.” Appellee’s Br. 26.
Instead, he suggests that because of the state supreme court’s ruling, he will never have a
chance to bring a Jackson sufficiency claim in state court; therefore, he will not (and did
not) have a chance to exhaust his remedies and then bring a federal petition to attack his
underlying guilty plea. But this argument turns § 2254 on its head. By its plain
language, 8 2254(a) requires the petitioner -- first and foremost -- to be in custody
pursuant to a violation of the Constitution or federal law. The statute does not require the
state court to give Appellee the “opportunity” he seeks, id., i.e., multiple bites at the apple
to put himself in a position where a Jackson claim might finally be raised. 2

C.

At base, Appellee challenges the constitutionality of the state supreme court’s
decision to apply a new state law test to him without a hearing on post-conviction review.
The problem with this argument is that Appellee is simply not in custody pursuant to that
judgment. Rather, he is in custody pursuant to a guilty plea -- the validity of which he
does not challenge. Therefore, his petition is not cognizable and should have been

dismissed by the district court.

2 The district court cited Washington v. Texas, but that case established a person’s
Sixth Amendment right to present one’s own witnesses and establish a defense at a state
trial, in the face of a state statute that prevented accomplices from being witnesses for one
another. See 388 U.S. 14, 18-19 (1967). Contrary to the district court’s suggestion, it
does not stand for the proposition that a person who pleads guilty to a crime must be
entitled to a new trial with a new witness upon the discovery of new evidence.

14
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(AVA
For the foregoing reasons, we vacate the district court’s judgment and remand
with instructions to dismiss Appellee’s petition.

VACATED AND REMANDED

15
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF SOUTH CAROLINA

Matthew Jamison, #267844, )
) C/A No. 9:15-2859-MBS
Petitioner, )
)
VS. )
) OPINION AND ORDER
Levern Cohen, )
)
Respondent. )
)

Petitioner Matthew Jamison is an inmate in custody of the South Carolina Department of
Corrections. Petitioner currently is housed at the Broad River Correctional Institution in Columbia,
South Carolina. Petitioner, proceeding pro se, filed a petition for writ of habeas corpus on July 22,
2015, alleging that he is being detained unlawfully. See 28 U.S.C. § 2254.

I. BACKGROUND

Petitioner was assaulted by Jamie Jackson, also known as “Jig,” along with some of Jig’s
friends, on May 20, 2000. Jig fired at Petitioner as Petitioner fled the scene. On May 23, 2000, Jig
and his friends assaulted Petitioner’s sister and, during the incident, hit Petitioner’s daughter in the
face. On June 11, 2000, Petitioner was attending an after-party outside of the National Guard
Armory in Columbia, South Carolina, when he was approached by Jig and a number of his cohorts.
Petitioner opened fire, and as a result shot and killed a fifteen-year-old youth. Petitioner was
indicted for murder.

On August 27, 2001, Petitioner, represented by John D. Delgado, Esquire, appeared before
the Honorable L. Casey Manning, where he entered a negotiated plea of voluntary manslaughter.

At the plea hearing, Judge Manning conducted a thorough colloquy with Petitioner. Among other
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things, Judge Manning stated:
THE COURT: You’re pleading to voluntary manslaughter?
THE DEFENDANT: Yes, sir.
THE COURT: The allegation I just read to you would be for murder. But you’re not
pleading to murder. But that’s what it says. You understand that. You shot him; he
died. They’re taking out the malice and just saying that you — it’s a voluntary
manslaughter plea.
Do you understand all that?
THE DEFENDANT: Yes, sir.
THE COURT: Okay.
And that’s what you want to plead guilty to, really shooting Mr. Dreher?
THE DEFENDANT: Yes, sir.
THE COURT: All right.

You realize, Mr. Jamison, that by pleading guilty to voluntary manslaughter that you
can go to jail for thirty (30) years?

THE DEFENDANT: Yes, sir.

THE COURT: Knowing then, sir, that you can go to prison for thirty (30) years by
pleading guilty to voluntary manslaughter, do you still want to plead guilty to it?

THE DEFENDANT: Yes, sir.

THE COURT: All right.

... I’'m not saying that I will, but you need to realize that the thirty(30) years that
you’re facing on this voluntary manslaughter, I could run that consecutive to the eight
(8) years you’re currently serving.

Do you understand that?
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THE DEFENDANT: Yes, sir.

Now, realizing, Mr. Jamison, that when you plead guilty, you admit the truth of the
allegation contained in this indictment against you. You’re saying that I had a gun
and I shot Mr. Dreher and he died.

You understand that?

THE DEFENDANT: Yes, sir.

THE COURT: All right.

I tell you that, sir, because you may have some defenses to this charge, Mr. Jamison.
Of course, I have no way of knowing that, but you need to realize that by pleading
guilty here today, you give up any defenses you might have.

Do you understand that, sir?

THE DEFENDANT: Yes, sir.

THE COURT: All right.
Now, Mr. Jamison, I’ll ask you, once again, did you commit this offense?

THE DEFENDANT: Yes, sir.

THE COURT: Now, Mr. Jamison, has anyone promised you anything or held out any
hope of reward in order to get you to plead guilty?

THE DEFENDANT: No, sir.
THE COURT: Has anyone threatened you or used force to get you to plead guilty?
THE DEFENDANT: No, sir.

THE COURT: Has anyone used any pressure or intimidation to cause you plead
guilty?

262




Appeal: 17-74601 5 D%Yoas0-MBs " ate Filed 09130/16 ~Entry NUnibér 40 Page 4 of 26

So, once again, and finally, Mr. Jamison, you’'re pleading guilty to Indictment
Number 2000-53234 because on June the 11® 2000, you shot one Alton Jarod
Dreher, who died as a result thereof?

THE DEFENDANT: Yes, sir.
ECF No. 19-8, 12-23.

Petitioner appeared before Judge Manning on August 28, 2001 for sentencing. The solicitor
recounted the facts as follows:

The victim, 15-year-old Alton Dreher, was just really at the wrong place and hanging
behind the wrong people at the wrong time which cost him his life. I just need to
give you some very brief information as to why, background information, as to why
this is a manslaughter case.

Three weeks before this shooting, your honor, the defendant was at his house with
his daughter and a girlfriend or the mother of the daughter. A number of individuals
whose nicknames are “Jig”, “Little Thee”, “Fax”, “Butter”, they went to the
defendant’s house. They beat him up; they pistol-whipped him; they shot at him.
About two or three days after that accident, those same individuals I just mentioned
smacked the defendant’s sister. Warrants were obtained for those individuals for
what they had done to the defendant’s sister.

The importance of that is that when we jump forward to June the 1 1™ the date of this
incident, Alton, the victim, was at a party at the Armory that night. It was a Saturday
night. Also at the party were those individuals I just mentioned: “Jig”, “Butter”,
“Little Thee”. . ..

The defendant — the victim Alton really didn’t even know these individuals but for
the fact that one of them is his cousin. It’s our understanding, he just went up to
them to talk to them briefly and then he was going off with his girlfriend. You know,
wasn’t really even hanging out with them, but unfortunately the one time he went to
talk with them was when Mr. Jamison, the defendant, saw those individuals, pulled
out a gun, a .38, and began firing into the crowd at those individuals. One of the
bullets struck Alton right on the right side. It went through a number of his organs
and he died right there at the scene.
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... One of the other tragic parts of this case was that nobody even came forward. Of
the hundreds of people at that party, not one was willing to give the police a
statement that night as to what they saw and heard.

.. . Investigator Gaymon come there that night and he took a statement from the
defendant, who really pretty much admitted everything I’ve told the court today.

Id. at 25-28.

Petitioner’s counsel then addressed the court:

[The defendant] had no individual animus against Alton Dreher. Alton was standing

with a group of folks that had been engaged with Matthew some time in the past and

that night as well and he fired towards that crowd because he thought that they were

coming at him and he was coming at them.

And he understands the aspect we know in the law as transferred intent. It was not

a self-defense. It may have been a very imperfect self-defense. But those are the

issues that we would have brought forward. But he had no individual animus. He

had no reason. Didn’t even know this boy. It was a shot at a crowd of people in a

very crowded environment in which this young man was struck and killed and died

as a result.

Id. at 34-35.

Judge Manning sentenced Petitioner to incarceration for a period of twenty years. Petitioner
did not file a direct appeal.

On June 24, 2002, Petitioner filed an application for post-conviction relief (PCR) in which
he alleged ineffective assistance of counsel. On April 27, 2005, Petitioner, represented by counsel,
appeared before the Honorable G. Thomas Cooper on his PCR application. The court heard
testimony of Mr. Delgado. Mr. Delgado recounted his conversations with Petitioner prior to the plea
hearing. He stated, among other things:

I don’t think that the facts were murder. They were a case of voluntary manslaughter.

There was an issue of transferred intent. This involved a shooting at a dance out at

the National Guard Armory on Bluff Road. Matthew had been put upon by some
fellows, more than one, some incident at his home some weeks before. He ran into
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those fellows that same night. His statement was that they came at me and I came at
them. And he had a gun and fired it. There was an issue of whether or not — the
young man who was killed was a 15-year-old boy — whether or not the issue of
transferred intent was there.

Itried to explain that to Matthew, that the intent to kill the other fellow who he was
trying to kill and his killing a young boy would not have been thought of very highly
by a jury. Seeing all that, I thought a manslaughter charge, a manslaughter
conviction was very imminent if we got around the murder. You never know how
that goes. And the 20 years weren’t to Matthew’s liking, but it sure is a difference
better than 30 to life.

It would have been a significant risk of conviction of manslaughter. And knowing
the way that may have played out, I think the Court could have sentenced him easily
then to 30 years on that charge alone. A 20-year guilty plea was a significant
reduction and I thought that was in his best interest.

Id. at 60-62.
Mr. Delgado further testified in response to questioning by PCR counsel:

Q. Okay. So, is it true that Matthew from pretty much the start of the very eve of
trial said, I want to go to trial on this?

A. Yes, ma’am.

Q. Okay. In reviewing the case for trial, did you all ever discuss the evidence that
came back from SLED showing that the victim had gunpowder residue . . . on the
back of her [sic/ hand?

A. Sure. My recollection, in fact, I believe I spoke to Ms. Kimberly Black,
something like that, the SLED agent who gave that report. And she talked about the
round of lead particles that are indicative of gunshot residue on the back of the palm
which would have meant that the 15-year-old who was shot had some gunshot
residue hit the back of his palm. Not that he was reaching for a gun, but that he may
have been using that as a deflection when somebody grabbed him and put him in the
line of fire.

Matthew’s intent was never to — that boy had never caused him a problem. He was
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just with a gang of fellows that had threatened Matthew. Matthew was after

somebody named “Jig”. “Jig” is the fellow that had assaulted him, and it was “Jig”
that he was trying to hurt that night. He told me that. . . .

[Our theory of defense] was that “Jig” had a gun and had come at — had come at
Matthew. It was a very imperfect self-defense because nobody else sees a gun.
There was no other gun found, as I recall it. Matthew in his statement to the police
. .. fails to say to the police, I saw “Jig” with a gun while he was coming at me. His
words were, “they were going to blitz me.” That means a whole bunch of them were
going to jump him.

But later he tells me that “Jig” had a gun. And we wouldn’t ever verify that. I mean,
I talked to lots of witnesses, went to the scene, had a private investigator. We went
out several times trying to get any one person to say that “Jig” had a gun. We
couldn’t do that.

Q. Okay. Now, let me ask you this. Was the possibility of this case ever going
capital discussed?

A. Gosh. I don’t think so. I mean, if you can point out something to me. Ijust don’t
know what aggravated —

Q. So to your knowledge, nobody, either you nor anybody on your staff, would have
told his family that had he not taken the plea he would face a potential capital
sentence? That was never discussed?

A. Noma’am. I mean, right now I’m trying to say, what aggravated could there have
been?

Q. So there was never a notice of intent or anything like that?
A. Noma’am. Oh, no, ma’am. No, ma’am.
Id. at 64-68.

Petitioner next testified. He stated that he had been represented on drug charges by another
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attorney, Theresa Johns, and that Ms. Johns had worked out a deal with the Solicitor such that
Petitioner could plead to the murder charge and receive a sentence of seven to ten years. Id. at 27;
ECF No. 34-1. However, Petitioner hired Mr. Delgado because he wanted to go to trial. ECF No.
19-8, 80. Petitioner testified that Mr. Delgado spoke to Petitioner on a Saturday and stated he (Mr.
Delgado) would be ready for trial on Monday. According to Petitioner:

But when I get down here Monday, he pulled me out the holding cell. And at first
he tells me about a plea between 11 to 13 years. Going by the guidelines, he showed
me some of the paperwork, and he was saying they worked it out. He was like, I'm
going in front of the best plea judge there was. Judge Manning. And like the 11 to
13 years was the most I would get because — and the only reason of that is because
of my prior conviction. . . .

Q. Okay. Did he ever discuss with you that a plea to voluntary manslaughter
exposed you to up to 30 years?

A. No. He ain’t never spoke that to me. I tell you, we ain’t never talked about no
plea until that day when I got up here to the courthouse.

Q. Okay. And after he brought up the possibility of the guilty plea, what happened
then?

A. Itell him, nah, I still want to go to trial. So I’d say about an hour later he called
me into a little back room where my family members was crying and stuff telling me
I was going to get the death penalty; and, you know what I’'m saying, I needed to
plea.

Q. Had you ever discussed the possibility of a capital sentence in connection with
the murder?

A. That. We ain’t never brought that up until he set up a little meeting back there.
And he already had been talking to my family members.

[T]he only reason I even pleaded was because he telling me I'm going to get the
death penalty. It ain’t like he gave me no options saying that, well, you can go the
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trial and this, this, this, or you know what I’m saying. Nah. If we go to trial, you’re
going to get the death penalty.

[At the plea hearing], when [the judge] was asking me the questions, I understood the
questions but not truly what he meant about the questions. Right? Like have I been
promised anything. And then I was basically too afraid to even say something about

that . . . . And basically when I was answering the questions, I was answering going

off of his advice, you know what I’m saying.

Id. at 81-86.

A number of Petitioner’s relatives and his girlfriend testified consistent with Petitioner’s
statement. Id. at 88-96.

On July 13, 2005, the PCR judge issued an order in which he found the testimony of
Petitioner’s counsel more credible than that of Petitioner or his family and girlfriend, especially as
to the issue of the discussion of the death penalty. The PCR judge found that Petitioner was
accurately and sufficiently advised as to the advantages and disadvantages of pleading guilty and that
Petitioner pleaded guilty freely and voluntarily and obtained a benefit as a result. Consequently, the
PCR judge denied Petitioner’s application for relief. ECF No. 103-107.

On or about November 3, 2005, the South Carolina Office of Appellate Defense filed a

petition for writ of certiorari pursuant to Johnson v. State, 364 S.E.2d 201 (1988), raising the

following sole issue:

Whether petitioner’s guilty plea complied with the mandates set forth in Boykin v.
Alabama?

ECF No. 19-1.
Petitioner, proceeding pro se, attempted to supplement appellate counsel’s brief with a report

ofaninvestigator. Among other things, the investigator had located a witness, Theotis Bellamy, who
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gave an affidavit dated November 28, 2005, stating that he saw “Jig” shoot at Petitioner the night
of the murder. According to the investigator, Bellamy did not give a statement earlier because he
had been threatened by “Jig.” ECF No. 19-2, 16; see ECF No. 19-16.

The South Carolina Court of Appeals denied Petitioner’s pro se motion to supplement the
petition on September 29, 2006. ECF No. 19-2. The Court of Appeals denied the petition for writ
of certiorari by order filed March 6, 2007. ECF No. 19-3.

Meanwhile, on November 28, 2006, Petitioner filed a second application for PCR, asserting
that he had discovered evidence that by due diligence could not have been discovered in time to
move for a new trial under S.C. R. Civ. P. 59(e). ECF No. 19-16. Petitioner attached to his second
application the affidavit of Theotis Bellamy regarding his recollection of the June 11,2000, incident.
The matter came before the Honorable William P. Keesley on June 27,2008. Notably, Mr. Bellamy
testified at the second PCR hearing:

Q: All right, sir. Now, you heard the testimony of Mr. Jamison in his questions by

the State about these — the people, you know, why you didn’t come forward and all

that in the beginning. Did you know these people or the people that were kind of in

this little, I’11 use gang loosely because it may not have been a formal gang, but just

a group of people?

A. Yes, sir.

And you knew them?

Yes, sir.

What were they? Were they dangerous?
Yes, sir.

And were they capable of hurting somebody?

> o P P> R

Yes, sir.

10
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Q. ... [W]hat made you want to come forward and bring this testimony to the court
now?

A. Because I have felt comfortable for the simple fact because that I heard that Jig
had done got lock up, not on the streets. So now I feel really comfortable because
he’s not on the street.

Q. Ifhe couldn’t hurt you, he’d hurt somebody else?

A. Yes, sir.

Q. Allright. What did you see? Now, I've got your affidavit and that’s just what
you wrote down as far as what happened -

A. Yes, sir.
Q. —will you tell us in your own words what happened, what you saw?

A. What I saw, I — first, of all, when the incident first occurred in Greeley Street at
a laundry mat, that’s where Matthew’s sister and his baby mama, Terrance Currie
a/k/a Stutter boy . . . been assaulted Matthew’s sister.

Q. Why?

A. Then his baby mama been out there, too, so at the same time, when he assaulted
Matthew’s sister, he missed and hit Matthew’s baby in the eye. Then after that, you
know what I’'m saying, Matthew like he been, like across the street, like over there
at Alaban Court and I saw Jig, Butter, and Terrance, they was assaulting Matthew.
So while Matthew being — and they shot at Matthew while Matthew been fleeing the
scene. So after that, so they had after a little concert, been coming downtown, so we
went at the auditorium one night.

So me and Jamison, we cool, you know what I’m saying. The other ones, they ain’t,
you know what I’m saying, they must be ain’t liked him, so they gave him a look
like, yeah, we’re going to get you tonight like that. They was going to get him
tonight like that.

11

270




Appeal: 17-7460, 5 D¥oe5o-mBs " Date Fild 69140116 “Entry NOhfber 40  Page 12 of 26

Q. So you knew that they had been after Matthew for some time?

A. Yeah, but I ain’t really knew, like, how serious is, like how serious it was, you
know what I’m saying, but I know the dudes that I hang — that I been hanging around
with, I know they been like dangerous. Iknow they’re known for keeping weapons
and stuff like that, right. . . .

So after that . . . they had, like, a little after-party down there at the National Guard
Armory, right. So we’re walking through there, right, walking through there, walking
through there. So I keep seeing, like, why they’re walking through like they’re
looking for somebody or something like that, right.

So at that time, my sister and my cousin been had called me back, right. They talked
to me because they — because I finally noticed, I'd seen them, like, walking up on
Matthew, right, walking up on him and I knew they had — they been armed, right, I
knew they been armed. . . . So they approached Matthew, right. So like — they, like,
approach him like they’re fixing to, you know what I’m saying, like they’re fixing to
pull out weapons or whatever like that, right. . . . And I knew Jig had a gun on him.
I knew he had a gun on him. So I seen like he about to pull, right. So Matthew, like,
he had to defend himself, right, that night or unless he was going to —unless he was
going to be the one that been dead or something like that.

Yeah. So either way it go, he ain’t really have no choice or he wouldn’t be living
right now.

ECF No. 19-16, 143-50.

Mr. Bellamy further testified that Jig had pulled the 15-year-old in front of him and used him
as a shield. He stated that Jig ran away from Petitioner when Petitioner started shooting, “pull the
little boy away, like covering, running with the boy shielding him, so the little boy could take all the
shots.” Id. at 164.

The second PCR judge issued a memorandum order on June 30, 2008. Among other things,
the second PCR judge determined that the eyewitness testimony of Mr. Bellamy constituted newly

discovered evidence that was material to a claim of self-defense and warranted granting a new trial.

12
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The second PCR judge found that self-defense appeared to be a substantial issue because, if believed
and not refuted, it indicated that Petitioner was acting in self-defense and that the victim was killed
when an aggressor used the victim as a shield to the gunfire. The second PCR judge found that
Petitioner had met the test set forth in State v. Spann, 513 S.E.2d 98 (S.C. 1999); that is, the newly
discovered evidence (1) is such that it would probably change the result if a new trial were granted;
(2) has been discovered since the trial; (3) could not in the exercise of due diligence have been
discovered prior to trial; (4) is material; (5) is not merely cumulative or impeaching.

The second PCR judge found Petitioner to be credible when he stated that his decision to
waive his claim of self-defense was because he could not get anyone to corroborate his claim of self-
defense. ECF 19-16, 200-03.

The state filed a motion to supplement the record and/or motion for rehearing on or about
July2,2008. The state argued that Petitioner’s claim was barred because he had raised the testimony
of Mr. Bellamy in his pro se supplemental brief on petition for writ of certiorari, and that in denying

the Johnson petition the Court of Appeals had reviewed the merits of the entire record. Relying on

United States v. Dale, 961 F.2d 819 (D.C. Cir. 1993), the state further argued that, when an

individual refuses to testify at trial, his later testimony does not constitute new evidence. The state
additionally argued that Mr. Bellamy’s testimony was unreliable, that Petitioner waived all non-
jurisdictional defects and defenses by pleading guilty, and that Mr. Bellamy’s testimony was
cumulative and therefore immaterial to overturn Petitioner’s guilty plea.

By order filed August 18, 2008, the second PCR judge withdrew the June 30, 2008,
memorandum order and ordered a hearing as to whether the newly discovered evidence issue had

been raised to and ruled on by the Court of Appeals. The second PCR judge heard argument on

13

272




Appeal 17-746g, 5 QSodso-mBs "~ Date Filéd 09130116 ~Bnfry NUriber 40 Page 14 of 26

September 24, 2008. The state argued that Mr. Bellamy’s affidavit had been submitted to the Court
of Appeals in conjunction with his petition for writ of certiorari from the first PCR hearing.
According to the state, the Court of Appeals could have remanded the issue to the first PCR judge
for consideration. Instead, the Court of Appeals denied the petition, and in doing so, reviewed Mr.
Bellamy’s affidavit and found no issues of arguable merit. See ECF No. 19-16, 238-39.

Petitioner argued that he did not have the opportunity to raise Mr. Bellamy’s testimony
during the first PCR hearing because the information was not known to him. According to
Petitioner, the Court of Appeals, despite ruling that it had reviewed the merits of the entire record,
could not have reviewed Mr. Bellamy’s affidavit in support of a claim of self-defense because this
issue had not been preserved for review. Petitioner therefore argued that the issue of self-defense
was properly before the second PCR judge. Id. at 240-44, 246-47.

The second PCR judge filed an order on October 14, 2008, in which he upheld his prior
ruling and granted Petitioner a new trial based on after-discovered evidence of the testimony of Mr.
Bellamy. The second PCR judge considered the possibility that Petitioner waived his self-defense
claim by pleading guilty, but found fundamental fairness compelled a new trial. The second PCR
judge opined:

While the record demonstrates that a claim of self-defense was known to the

Applicant from the outset and that his attorney tried to get someone to back up that

claim, no one would come forward. This Court is concerned about granting a new

trial because a claim of self-defense can be waived. Yet, no law has been cited to the

Court concerning whether the entry of a guilty plea where self-defense was

specifically mentioned, constitutes a waiver of that defense and prohibits granting a

new trial on after-discovered evidence when someone does not come forward to

corroborate the claim. . . . He was facing life imprisonment. He entered a plea to a

lesser offense because he could not get anyone to back up his claim of self-defense.

Id. at 261-62.

14
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The second PCR judge rejected the state’s assertion that the argument presented regarding
Mr. Bellamy was barred by the previous decision of the Court of Appeals. The second PCR judge
determined that Petitioner met his burden of proof as to the issue of after-discovered evidence in the
form of eyewitness testimony, as well as his burden of proof as to prejudice. Id. at 264.

On or about April 22, 2009, the state filed a petition for a writ of certiorari to the South
Carolina Court of Appeals asserting the following issues:

ARGUMENT 1: Whether the PCR court erred because an issue presented in a pro
se Johnson response during a prior PCR appeal cannot, for the purposes of a
subsequent/successive PCR, be newly discovered evidence per Rule 17-27-45(c))?

ARGUMENT 2: Whether the PCR court erred by finding a witness’ testimony is
newly discovered when that witness admits they would have originally refused to
testify/cooperate?

ARGUMENT 3: Whether the PCR court erred by finding that testimony was *“newly
discovered” when everything the witness testified to was known all along?

ARGUMENT 4: Whether the PCR court erred by granting reliefbecause the Bellamy
testimony, if believable, establishes that there was no sufficient legal provocation-by
the victim—to warrant a manslaughter charge?

ARGUMENT 5: Whether the PCR court erred because self-defense is not a valid
defense when an innocent 3™ party victim is killed?

ARGUMENT 6: Whether the PCR court erred by granting relief because the self-
defense claim, as argued, is invalid because it was a disproportionate response?

Id. at 281-82.

In an unpublished opinion filed July 18, 2012, the Court of Appeals affirmed the ruling of
the second PCR judge as follows:

PER CURIAM: The State appeals the grant of Matthew Jamison’s second petition

for post-conviction relief (PCR) arguing the petition was successive and should have

been procedurally barred. The State further contends the PCR court erred in several
respects in concluding the petition sufficiently established the existence of after-
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discovered evidence warranting the withdrawal of Jamison's guilty plea to
involuntary manslaughter and the granting of a new trial. We affirm pursuant to Rule
220(b)(1), SCACR, and the following authorities: S.C. Code Ann. § 17-27-70(b)
(2003) ("When a court is satisfied, on the basis of the application . . . that the
applicant is not entitled to post-conviction relief . . . it may indicate to the parties its
intention to dismiss the application and its reason for so doing."); id. (“Disposition
on the pleadings and record is not proper if there exists a material issue of fact.”);
Odom v. State, 337 S.C. 256, 261, 523 S.E.2d 753, 755 (1999) (“All applicants are
entitled to a full and fair opportunity to present claims in one PCR application.”)
(emphasis added); Greene v. State, 276 S.C. 213, 214, 277 S.E.2d 481, 481 (1981)
(“On appeal from an order granting post-conviction relief, our review is limited to
whether there is any evidence to support the trial court’s findings of fact.”); State v.
Irvin, 270 S.C. 539, 545, 243 S.E.2d 195, 197 (1975) (“A motion for a new trial
based on after-discovered evidence is addressed to the sound discretion of the trial
judge.”); State v. De Angelis, 256 S.C. 364,369, 182 S.E.2d 732, 734 (1971) (stating
absent error of law or abuse of discretion, this court will not disturb the trial court's
judgment); State v. Wharton, 381 S.C. 209,215,672 S.E.2d 786, 789 (2009) (“[T]he
applicability of the doctrine of transferred intent to voluntary manslaughter cases
where the defendant kills an unintended victim upon sufficient legal provocation
committed by a third party remains an unsettled question in South Carolina.”); De
Angelis, 256 S.C. at 369, 182 S.E.2d at 734 (considering whether the defendant could
withdraw his guilty plea based on after-discovered evidence and stating “there are
cases that motions of this character should be entertained and granted in order that
wrongs done may be remedied”).

Id. at 391-92. The Court of Appeals denied rehearing by order filed August 22, 2012. ECF No. 19-
16, 398.

The state next sought a petition for a writ of certiorari from the South Carolina Supreme
Court. The state raised the following claims:

ARGUMENT 1: The Court of Appeals and the PCR court erred because an issued

presented in a pro se Johnson response during a prior PCR appeal cannot, for the

purposes of a subsequent/successive PCR, be newly discovered evidence per S.C.
Code § 17-27-45(C).

ARGUMENT 2: Because a guilty plea is a waiver of defenses, the Court of Appeals
erred by not reversing the PCR court’s order granting relief when the order was based
on an error of law.

ECF No. 19-10, 2.
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The South Carolina Supreme Court issued an opinion on October 22, 2014, in which it
reversed the Court of Appeals. The Supreme Court first determined that, contrary to the state’s
contention, Petitioner’s newly discovered evidence claim was not procedurally barred. According
to the Supreme Court,

Although Bellamy’s affidavit was presented to the court of appeals in [Petitioner’s]

pro se petition, it was not properly before the court of appeals because it was not part

of the lower court record. . . . Because the discovery of Bellamy’s testimony was not

properly before the court of appeals, it was not part of the Johnson review. . . .

Therefore we find, as a procedural matter, this issue was properly raised in

[Petitioner’s] second PCR application.

ECF No. 19-12, 9.

The Supreme Court then turned to the issue of whether and to what extent an otherwise valid
guilty plea may be vacated in PCR proceedings on the basis of newly discovered evidence. The
Supreme Court noted that,

[t]Jraditionally, in South Carolina, “[t]o obtain a new trial based on after discovered

evidence, the party must show that the evidence (1) would probably change the result

if a new trial is had; (2) has been discovered since trial; (3) could not have been

discovered before trial; (4) is material to the issue of guilt or innocence; and (5) is not

merely cumulative or impeaching.” McCoy v. State, 401 S.C. 363, 368 n.1, 737

S.E.2d 623,625 n.1 (2013) (quoting Clark v. State, 315 S.C. 385, 387-88,434S.E.2d

266, 267 (1993)).

ECF. No. 19-12, 9.

A majority of the court (Justice Kittredge, joined by Justices Toal and Hearn) found that the
traditional, five-factor newly discovered evidence test is not the proper test for analyzing whether
a PCR applicant is entitled to relief on the basis of newly discovered evidence following a guilty

plea. The majority held that,

when a PCR applicant seeks relief on the basis of newly discovered evidence
following a guilty plea, relief is appropriate only where the applicant presents
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evidence showing (1) the newly discovered evidence was discovered after the entry

of the plea and, in the exercise of reasonable diligence, could not have been

discovered prior to the entry of the plea; and (2) the newly discovered evidence is of

such a weight and quality that, under the facts and circumstances of that particular

case, the “interest of justice” requires the applicant’s guilty plea to be vacated. In

other words a PCR applicant may successfully disavow his or her guilty plea only

where the interests of justice outweigh the waiver and solemn admission of guilt

encompassed in a plea of guilty and the compelling interests in maintaining the

finality of guilty-plea convictions.
Id. at 11-12.

Turning to the facts, the majority found evidence in the record to support the PCR judge’s
finding that Petitioner could not have discovered Bellamy’s testimony prior to pleading guilty. The
majority concluded, however, that the interests of justice did not require the guilty plea and sentence
be vacated. The majority observed that Petitioner admitted having a gun and shooting the victim,
specifically waived his right to present any defense, and testified that he did so freely and voluntarily.
The majority thereupon reinstated Petitioner’s conviction and sentence pursuant to his guilty plea.
Id. at 12-13.

A dissenting opinion (Justice Pleicones, joined by Justice Beatty) adhered to the traditional
test and would have upheld the second PCR judge’s order. The dissent first noted that the majority
had adopted a new test, and that the “interest of justice” standard required a factual determination
that should be made by the PCR judge. Thus, the dissent would have remanded the case to the
second PCR judge to determine whether Mr. Bellamy’s testimony constituted after-discovered
evidence under the new analytical framework. Id. at 14.

In addition, the dissent found there was evidence in the record to affirm the lower court under

the five factors set forth in McCoy:

(1) Bellamy testified that Jig had a gun, and [Petitioner] shot Jig after Jig gestured
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towards [Petitioner] in a manner that suggested Jig was going to pull out his weapon,;
(2) [Petitioner] discovered Bellamy’s testimony after the entry of his guilty plea; (3)
[Petitioner] could not have discovered the testimony before his plea because Jig
secured Bellamy’s silence by threatening Bellamy and his family; (4) Bellamy’s
testimony is material because it tends to prove [Petitioner’s] claim of self-defense;
and (5) Bellamy’s testimony is not merely cumulative or impeaching because no one
gave the police a statement as to what happened on the night of victim’s murder.

ECF No. 19-12, 14-15.

A petition for rehearing was denied by the majority. ECF No. 19-13. The remittitur was
issued on December 4, 2014, ECF No. 19-14.

Petitioner’s § 2254 petition asserts the following grounds for relief:

GROUND ONE: Denied the actual effective assistance of criminal defense counsel.
Petitioner engaged an involuntary guilty plea where trial counsel pressured guilty
plea by promise of 11-13 year(s); counsel stated petitioner faced death penalty at
trial[.]

GROUND TWO: Due process violation. Jamison’s 2** APCR raised the issue of
after-discovered evidence which related to the aspect of asserting self-defense against
a homicide offense; the South Carolina Supreme Court changed the criteria as his
conviction was acquired by guilty plea to voluntary manslaughter. . . . The Court
adopted the “interest of justice” test over the “traditional” test and applied it
retroactivelyl.]

GROUND THREE: Denied due process and equal protection of the law (under full
and fair hearing doctrine or rule) in state court. Petitioner has set forth the 2* APCR
was granted in the trial court on the “traditional” test of after-discovered evidence
and South Carolina Supreme Court changed the relevant discovery rule (criteria) to
the “interest of justice” test while applying the new rule retroactively and not
allowing his issue or appeal to be remanded to the trial court for application of the
new rule to weight, determine the evidence contrary to TEAGUE rule. So he was
denied the full and fair opportunity along with hearing in the state court(s)[.]

ECF No. 1.
In accordance with 28 U.S.C. § 636(b) and Local Rule 73.02, D.S.C., this matter was referred

to United States Magistrate Judge Bristow Marchant for a Report and Recommendation. The
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petition is governed by the terms of 28 U.S.C. § 2254, as amended by the Anti-Terrorism and
Effective Death Penalty Act (“AEDPA”), which became effective on April 24, 1996.
Respondent filed a motion for summary judgment on December 14, 2015. By order filed

December 15, 2015, pursuant to Roseboro v. Garrison, 528 F.2d 309 (4" Cir. 1975), Petitioner was

advised of the summary judgment procedures and the possible consequences if he failed to respond
adequately. Petitioner filed a response in opposition on January 15, 2016. On April 18, 2016, the
Magistrate Judge issued a Report and Recommendation in which he determined that, with regard to
Ground One, Petitioner failed to show that counsel’s performance was deficient or that his guilty
plea was not knowingly and voluntarily made. With respect to Grounds Two and Three, the
Magistrate Judge found no constitutional violation in the South Carolina Supreme Court’s ruling that
the interest of justice did not require a new trial under its newly created analysis. The Magistrate
Judge further determined that the Supreme Court’s application of the “interest of justice” test to
newly discovered evidence in a guilty plea case is a decision of state law, and not within the province
of federal habeas review. Accordingly, the Magistrate Judge recommended that Respondent’s
motion for summary judgment be granted. Petitioner filed objections to the Report and
Recommendation on June 6, 2016, and July 14, 2016.

The Magistrate Judge makes only a recommendation to this court. The recommendation has
no presumptive weight. The responsibility for making a final determination remains with this court.

Mathews v. Weber, 423 U.S. 261, 270 (1976). This court may accept, reject, or modify, in whole

or in part, the findings or recommendations made by the Magistrate Judge. 28 U.S.C. § 636(b)(1).
This court may also receive further evidence or recommit the matter to the Magistrate Judge with

instructions. Id. This court is obligated to conduct a de novo review of every portion of the
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Magistrate Judge’s report to which objections have been filed. Id.
II. DISCUSSION
A writ of habeas corpus shall not be granted for any claim that was adjudicated on the merits
in a state court proceeding unless the state court's adjudication:
(1) resulted in a decision that was contrary to, or involved an unreasonable
application of], clearly established Federal law, as determined by the Supreme Court

of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d).
The limited scope of federal review of a state petitioner’s habeas claims is grounded in

fundamental notions of state sovereignty. Richardson v. Branker, 558 F.3d 128, 138 (4th Cir. 2012)

(citing Harrington v. Richter, 562 U.S. 86, 103 (2011)). When a federal court adjudicates a habeas

corpus petition brought by a state prisoner, that adjudication constitutes an intrusion on state
sovereignty. Id. (citing Harrington, 562 U.S. at 103). A federal court’s power to issue a writ is

(111

limited to exceptional circumstances, thereby helping to ensure that “‘state proceedings are the
central process, not just a preliminary step for a later federal habeas proceeding.”” Id. (citing
Harrington, 562 U.S. at 103). Therestrictive standard of review “‘further[s] the principles of comity,

finality, and federalism.” Id. (citing Williams v. Taylor, 529 U.S. 362, 364 (2000)). “‘The pivotal

question is whether the state court's application of the [applicable federal legal] standard was
unreasonable.’” Id. (quoting Harrington, 562 U.S. at 103). So long as fairminded jurists could
disagree on the correctness of a state court’s decision, a state court's adjudication that a habeas claim

fails on its merits cannot be overturned by a federal court. Id. (citing Harrington, 562 U.S. at 102).

21

280




Appeal: 17-74G5 5 02e50-MBs "alte Filed 06130716 “Enery Nohibet 40 Page 22 of 26

A. Ground One (Ineffective Assistance of Counsel/Involuntary Plea)
Petitioner contends that he received ineffective assistance of counsel. To prevail on a claim
of ineffective assistance of counsel, a petitioner ordinarily must satisfy both parts of the two-part test

set forth in Strickland v. Washington, 466 U.S. 668 (1984). The petitioner first must show that

counsel's representation fell below an objective standard of reasonableness. Id. at 687—88. In
making this determination, a court considering a habeas corpus petition “must indulge a strong
presumption that counsel's conduct falls within the wide range of reasonable professional
assistance.” Id. at 689. However, an error by counsel, even if professionally unreasonable, does not
warrant setting aside the judgment of a criminal proceeding if the error had no effect on the

judgment. Id. at 691-92 (citing United States v. Morrison, 449 U.S. 361, 364-65 (1981)). “The

purpose of the Sixth Amendment guarantee of counsel is to ensure that a defendant has the assistance
necessary to justify reliance on the outcome of the proceeding. Accordingly, any deficiencies in
counsel’s performance must be prejudicial to the defense in order to constitute ineffective assistance
under the Constitution.” Id. at 692.

In Hill v. Lockhart, 474 U.S. 52 (1985), the United States Supreme Court discussed the

application of the rule regarding deficient performance in cases where the defendant does not go to
trial, but instead enters a guilty plea:

In many guilty plea cases, the “prejudice” inquiry will closely resemble the inquiry
engaged in by courts reviewing ineffective-assistance challenges to convictions
obtained through a trial. For example, where the alleged error of counsel is a failure
to investigate or discover potentially exculpatory evidence, the determination whether
the error "prejudiced" the defendant by causing him to plead guilty rather than go to
trial will depend on the likelihood that discovery of the evidence would have led
counsel to change his recommendation as to the plea. This assessment, in turn, will
depend in large part on a prediction whether the evidence likely would have changed
the outcome of a trial. Similarly, where the alleged error of counsel is a failure to
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advise the defendant of a potential affirmative defense to the crime charged, the
resolution of the “prejudice” inquiry will depend largely on whether the affirmative
defense likely would have succeeded at trial.
Id. at 57-59 (internal citations omitted).
In this case, Petitioner contends that he was misled by counsel into believing that going to
trial could result in the death penalty. For a guilty plea to be valid, the Constitution imposes the

minimum requirement that the plea be the voluntary expression of the defendant’s own choice.

United States v. Harper, 627 F. App’x 262, 262 (4" Cir. 2016) (quoting United States v. Moussaoui,

591 F.3d 263, 278 (4th Cir. 2010)). In evaluating the constitutional validity of a guilty plea, courts
look to the totality of the circumstances surrounding the plea, granting the defendant's solemn
declaration of guilt a presumption of truthfulness. Id. (quoting Moussaoui, 691 at 278). As the
Magistrate Judge correctly observed, the trial judge conducted a colloquy with Petitioner in which
Petitioner averred that he understood his rights, that he had not been coerced or threatened, that he
wanted to plead guilty, and that he was in fact guilty of shooting the victim.

The court cannot say that the state courts’ decisions are contrary to, or involved an
unreasonable application of|, clearly established Federal laws, or were based on an unreasonable
determination of the facts in light of the evidence presented. Petitioner’s objection is without merit.

B. Grounds Two and Three (Retroactive Application of “Interest of Justice” Test)

As the Magistrate Judge properly observed, the creation and application of the “interest of
justice” test is a matter of state procedural law. A matter of the application of state law is not subject
to federal habeas review absent a finding that the application violated Petitioner’s federal
constitutional rights.

In Robinson v. Cross, 121 F. Supp. 2d 882 (E.D Va. 2008), the Eastern District of Virginia
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addressed a similar scenario to that before the court:

Robinson’s second claim alleges that in affirming his conviction, the Supreme Court
of Virginia violated his due process rights by fashioning a new exception to the
hearsay rule and applying it retroactively to his case. The crux of this due process
claim is the absence of fair notice. Specifically, Robinson contends that it was
fundamentally unfair for the Supreme Court of Virginia to fashion a new rule of
evidence in the course of his appeal and then apply it, in effect retroactively, to him.
The essential error of Robinson's argument is that while due process entitles a
criminal defendant to notice of the charge against him, including the offense elements
the prosecution must prove, it does not require that a criminal defendant have notice
of precisely how the government intends to prove each of those elements. There is,
in short, no due process right that entitles criminal defendants to pretrial notice of
precisely what evidence the prosecution will present to prove the charges in the
indictment.

Id. at 886.

The procedural posture of the within § 2254 petition is different from Robinson, however,
because here the majority’s imposition of a newly created evidentiary ruling prohibited Petitioner
from asserting self-defense at a new trial based on after-discovered evidence. Justas anaccused has
the right to confront the prosecution’s witnesses for the purpose of challenging their testimony, he
also has the right to present his own witnesses to establish a defense. This right is a fundamental

element of the due process of law. Washington v. Texas, 388 U.S. 14, 19 (1967). The court

concludes that the case should have been remanded to the second PCR judge in order for Petitioner
to make his case for a new trial utilizing the “interest of justice” test.

In this case, Petitioner has never disputed shooting at Jig, but has steadfastly asserted that Jig
threatened him with a gun. It is undisputed that trial counsel diligently attempted to find a witness
to support Petitioner’s version of the facts, but no one would give a statement until Mr. Bellamy
came forward. It also is undisputed that Jig previously had attacked Petitioner and had shot a

weapon at him. Under these facts and the second PCR judge’s decision that it would be
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fundamentally unfair to prevent Petitioner from seeking to establish a claim of self-defense, the
affirmance of the second PCR judge by the South Carolina Court of Appeals, and the dissenting
opinion of Justices Pleicones and Beatty, the court concludes that the South Carolina Supreme Court
majority’s application of a newly created evidentiary rule was contrary to, or involved an
unreasonable application of, clearly established Federal law, or was based on an unreasonable
determination of the facts in light of the evidence presented in the State court proceeding.
Petitioner’s § 2254 petition is granted as to this sole issue.
[IIl. CONCLUSION
For all these reasons, the court concludes that the matter of whether Petitioner can establish
the right to a new trial under the “interest of justice” test should be brought before a PCR judge for
additional proceedings. Respondent’s motion for summary judgment (ECF No.18) is granted in
part and denied in part. Petitioner’s § 2254 petition is denied and dismissed in part, with
prejudice, and granted in part.

CERTIFICATE OF APPEALABILITY

A certificate of appealability will not issue absent “a substantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2). A prisoner satisfies this standard by demonstrating
that reasonable jurists would find that any assessment of the constitutional claims by the district
court is debatable or wrong and that any dispositive procedural ruling by the district court is likewise

debatable. Miller-El v. Cockrell, 537 U.S. 322, 336-38 (2003); Rose v. Lee, 252 F.3d 676, 683-84

(4th Cir. 2001). The court concludes that Petitioner has not made the requisite showing with respect
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