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IN THE

PET]

|
i

SUPREME COURT OF THE UNITED STATES
E

ION FOR WRIT OF CERTIORARI

Petitioner Michae '

review the judgement bell

The Opinion of the |

petition. The court’s opinﬁ

The Ohio Supremé

attached as Appendix A. l i

1257(a).

OPINION BELOW

iOhio State Supreme Court appears as Appendix A to this

JURISDICTION

['he jurisdiction of this Court is invoked under 28 U.S.C. §

Court issued its decision on February 6, 2019. A copy is |

athew respectfully prays that a writ of certiorari issue to |




not be required, nor excessive fines imposed, nor cruel and

licted.

A demand for disc

o B

counsel in this matter. T

filed by the defense. Dis:

e o e

trial. A plea agreement h

s
|

The matter was set for a I

On May 8, 2017,

1|
Il

indictment and sentencixlf‘i

|
prosecutor set forth the f%m

Sentencing was hé
Pleas Court in front of the
[

i
t

mee.

ld

|ISTATEMENT OF THE CASE

ppellant was indicted for sixty-five counts and a warrant

out a warrant was active, Appellant turned himself into

Jherriff.  An arraignment was held on January 13, 2017,

1t of $1,000,000.00. Keith Edwards was appointed by the

rery and motion for bond reduction was filed by defense
e record does not indicate any other substantive motions |
very was completed, and the matter was moving towards |

as reached between the State of Ohio and the Defendant, |

ille eleven hearing.

Appellant entered a plea to thirty-four counts in the

was set for July 10, 2017. During the plea hearing, the

tis that supported the plea.

on July 10, 2017, in the Muskingum County Common

Honorable Judge Cottrill. Appellant was sentenced toa




total of twenty-one year'

a relative of the Appella 1

A notice of appe

|

County, the record was f

and granted. The Fifth ]

:zwas timely filed with the Clerk of Court of Muskingum

I

n prison. The judge relied heavily upon the statement of

t whose loss made up the lion share of the total loss.

led. Three extensions of time to file the brief were sought

istrict Court of Appeals heard and decided this matter on

August 23, 2018. A tij
ol

declined jurisdiction on Hd

Petitioner now seeks aji

raised in this case.

The Eighth Amend

are generally applied in|

reviews this Amendment|;

Hamerlin/Solem cases u%l[!hich discuss the Eighth Amendment in the context of

sentencing. The holdin%g;ps

in this case. He belie:f;

{1

I
I

{||[SUMMARY OF THE ARGUMENT

nent prohibition against cruel and unusual punishments
the context of capital punishment. Normally, this Court

n terms of the method of execution. There 18, however, the

s the sentence applied to him for these crimes was

disproportionate to the h-i

caused.

iy .l
Petitioner believes|t

Amendment. This is Wh:C

hat this is a case where this Court should apply the Eighth
lly a financial crime, a crime that was not premeditated:

1 [to mount, Petitioner panicked; he made very bad choices

I
one that when losses begh

and things went south, quic

11
i

B —————

kly spiraling out of control.

narrow, however, Petitioner believes that it would apply |




Because of the ser

fus nature of the question before this honorable Court, it is |

imperative that this Cotj

Petitioner.

If the Court looks 4

far more widespread ecor

in this case.

than the petitioner. Ind]

defraud suffer far shorte

This crime can onl
crimes in that manner, it

Petitioner would ask this

Judgments of a st

Individuals

review the constitutional claim and grant relief to the

t the cases cited by the Petitioner with far worse loss and

§

l¢mic ruin it is clear there is an eighth amendment violation |

Al with tens of millions of dollars in loss serve far less time |

il

iduals with far more widespread “schemes” or plans to

fiprison terms than the Petitioner.

i

yibe measured in terms of dollars. When you measure these
lis clear the loss does not fit the twenty-one year sentence.

I(

bourt to review this claim and grant relief.

STANDARD OF REVIEW

e court, in order to be reviewed in the Supreme Court of |

United States, must be ju

i

1227,

It is not the functi

of a state court, to decide

I
decision could be had. Segéé‘

i

lgments from the highest court in the state in which the

Fisher v Perkins (1887) 122 US 522, 30 L. Ed 1192, 75 Ct

of United States Supreme Court, in reviewing judgments i

dal questions, but rather the United States Supreme Court |

is concerned solely with

Texas (1938) 303 US 123,

2

rted Federal rights. See United Gas Public Service Co. v | |

32 L. Ed 702, 58 S Ct 483. On certiorari from a state court,




the Supreme Court of Unfted States can consider only Federal questions passed upon

by state court. Wilson v {Jook (1946) 327 US 474, 90 L Ed 793, 66 S Ct 663,

REAS(

THE COURT SHOULI)IGRANT THE WRIT TO DECIDE WHETHER
PETITIONER’S STATE
VIOLATED THE EIGH

The Eighth Amen§iment's proscription of cruel and unusual punishments |

r arbaric punishments, but also sentences that are

E

ime. Solem v Helm, 463 U.S. 277. Criteria that have been |

applies not only to

disproportionate to the ci

recognized in this Court prior cases include (i) the gravity of the offense and the

(i) the sentences imposed on other criminals in the same
| |

harshness of the ]_:>enalty:l

Jurisdiction, that is, Whef er more serious crimes are subject to the same penalty or |

i,.
: |
to less serious penalties: b

|

crime in other jurisdic:tiqim 5. Id at 290-292. 1t is clear that the Petitioner must first |

nd (iii) the sentences imposed for commission of the same |

I
clear the initial hurdle of Lhe gravity of the offense and the penalties harshness.

Justice Kennedy said in a concurrence, “[IJn the rare case in which [this]
threshold comparison . . ./léads to an inference of gross disproportionality” the court

pfendant’s sentence with the sentences received by other J

,H&{:T"

should then compare the

offenders in the same jurisdiction and with the sentences imposed for the same crime
i 3

in other jurisdiction. Harpelin v Michigan, 591 U.S. 957, 1005,

1

i

i

| s s e !
Ifthis comparativéj analysis “validate[s] an initial judgment that [the] sentence ‘
|t i

18 grossly disproportionaj?:e, | the sentence is cruel and unusual. Harmelin id. Tt is

said that a crime involying violence is, “a serious crime deserving serious

B
it
EEF 5
8|
i
|

§
IE
Ii4
|
i
|

{




punishment.” Enmund 1

1140 (1982).

injured or killed by the

The behavior in §}

regarding his licensure, |

insured for losses incurr

judge in the state court w

this loss was a relative o

accounted for one of the ci

complained by the state

sentence imposed on thi

Petitioner would é
[\
harm caused by his unforf

allows him to discuss othf'e

|
i

b
i

A. IN THE STATE COT,

i.
8122,
|

There were nume]ﬁ

it
around a $200,000.00 SC].:;];.
1

prison for his role in a so?it:

years shorter than the Pq‘e
|

ii.  Secon

Violent cn

Florida, 458 U.S. 782, 797, 102 8. Ct. 3368, 73 L. Ed. 2d |

mes Include those offenses where an individual has been

Blent actions of a defendant.

is case was the Petitioner making untrue statements

ne health of his investment accounts and whether he was

l during trading. Of particular interest to the trial court |

irst-time offender was twenty-one years.

S

First ]D;lﬁ

8
.

:

»

d
3d 160.

rgs the loss by a single individual. The person impacted by

the Petitioner. Her loss was significant, but this only |
ints for which the Petitioner was sentenced. The total loss |

f Ohio was roughly four hundred thousand dollars. The

I'gue that this sentence is grossly disproportionate to the |

unate behavior. Petitioner believes that this disproportion

1l similar individuals and their sentence.

RTS OF APPEAL

trict Court of Appeals State v Peter Beck, 2016-Ohio-
Hamilton County, Ohio

Us counts of securities fraud, theft and perjury revolving
me. Mr. Beck was a state senator sentenced to 4 years in |
me to defraud his prior constituents. This sentence 1s 17 = |

itioner’s sentence for the same offense behavior.

District Court of Appeals State v. Walden, 54 Ohio App.

i
l
I
i




Defendant receivef

Third |

1ii. |
Marig

This case involvedlz

of corrupt activity with I _;

prison. This is roughly

Fourth

I

iv.

V.

This case involve

Following a jury trial, theL
is nearly half of Fanaro’s
1l

vi.  Statep

Siddle was senten"ge
it

$900,000.00 from the Wa

i  probation for a $185,000.00 securities fraud case.

istrict Court of Appeals State v. Edwards, 2006-Ohio-353,

County

7 counts of securities violations and engaging in a pattern
Bses totaling $400,00.00. He was sentenced to 4 years in

e same loss as in the instant case.

District Court of Appeals

a reported case similar to the one on appeal here.

|Bhistrict Court of Appeals State v Fanaro 2008 Ohio 841.
ne County, Ohio.

|la similar fraud scheme totaling $750,000.00 in losses.
Defendant received a sentence of 19 years. Petitioner's loss |

and Fanaro still received a shorter prison term.

Adam Siddle Muskingum County, 2015 CR-0147

il

involved twice the amo 1
fi

received a third of the pr1
it

vii.  Sixth

96 L?,fq_:'ﬂ

of loss to the victims, however, the Defendant in Siddle
n term to which Petitioner was sentenced.

strict Court of Appeals -State v Ulmer, 182 Ohio App. 3d
s County Common Pleas Court,

Ulmer was the p'zu sident of an investment firm, Westhaven, who bilked

investors out of more thé
1

1

li§

In the business of buy‘zr

U

investors with the promi :

1
|
|
i

1§
A
i

7

d to 7 years in prison in 2015 for embezzling more than

ington Township Volunteer Fire Department. This case

$15,000.000.00. He was sentenced to 10 years in prison. |
g, fixing, and selling properties, Westhaven attracted |

of a secured investment and high returns. Specifically, _‘




Westhaven promised thh

property. Only when t 1-

property on which they

name or in some cases d

Viii. Sey

Counsel cannot firld a reported case similar to the one here on appeal.

|
ix. Eiglil

enth District

h Distict Court of Appeals State v Schneider, 2011-Ohio-

$60,000,000.00 scheme tH}

The sentence was origing

activity was a mandatory ]

Schneider receive

exponentially greater.

Willan received a 1

|

guilty to a rico violation lmm addition to the securities fraud counts. The loss in his

|
§

case was $2,500,000.00. |
[

1

Xi. Tent}i;

2015@

118
1§

Castile was chargefc% With numerous securities violations causing a $275,000.00

loss and was sentenced tcﬁ

i

i
I
I

[ Cuyahoga County.

i

Q“—;.‘:“* =

‘ istrict Court of Appeals Staie v Willan, 2011 Ohio 6603,

a 10-year sentence for assisting her husband in a
t defrauded numerous investors across the United States.
ly 3 years, however, her sentence for engaging in corrupt

|0-year sentence.

I1 years less than the Petitioner, yet her economic loss was

County.

year sentence, like Mrs. Schendier, because he had plead |

Eﬁistrict Court of Appeals, State v. Castile,
10-512

13.5 years in prison.




xii. Elev

Counsel cannot fi

Copeland was a pd |

sentenced to 23 years in

B.

more than $65,000,000.0‘

federal prosecutors say

was eventually arrested ?B:

counts, including conspi}l'ga

I

I
fraud, mail fraud and atie

i
other charges. His agreﬁ:

il.

|
Four Ohio men, ix;!i‘

g

ith District Court of Appeals

il reported cases similar to the one here on appeal.
§

District Court of Appeals State v Copeland, 2005-Ohio-

rison. The loss was estimated at $3,000,000.00.

RT IN OHIO
e rn District of : US v Bartoli, 5:03-cr-00387

1¢ country after being charged for a massive Ponzi scheme |

tificates of deposit and unregistered mutual funds, raising

from an estimated 800 investors. He settled in Peru, where
worked as an investment adviser using three aliases. He
d extradited. Bartoli pleaded guilty in July 2016 to eight

Ly, securities fraud, sale of unregistered securities, wire

mpted income tax evasion. Federal prosecutors dropped |

ent suggested a sentence of up to 10 years. He was

1‘ rear less than the Petitioner.

i? n District of Ohio United States v Kenneth Jackson,
R263

hding Jackson, were sentenced to prison for defrauding |

investors out of more t};l:
I

making several misrepres
I
develop, law enforcement

|
i
|
|

$10,000,000.00 by selling unregistered securities and |
itations to investors about the product they purported to

ficials said.

"




Jackson and Schuk

Jackson gambled more

2013, according to the cof

Donohue, were convictedon counts including conspiracy to commit mail and wire

fraud, conspiracy to la

making false statements i

I!
|

ih o
’

|

an $3.3 million at Mountaineer Casino between 2009 and |

irt documents.

:. William Schureck, Dennis Deciancio, and Daryl Dane

:der money, mail fraud, wire fraud, money laundering,

ind other charges.

{
The former mayor
if

i

. . L
prison for securities frau(%

case was $1,200,000.00. :

rn District of Ohio: U.S. v Krinos, 4:17-cr-00001

of Campbell, Ohio, was sentenced to almost 5 years in |

nd failure to pay and collect taxes. The total fraud in that

iv. North;@um District of Ohio : U.S. v Maison, 1:15-cr-00117

The mastermind qf

|

4 penny stock scheme that cost investors $39,000,000.00

was sentenced to 12 year?s Ih prison.
C. IN OTHER JUIRISDICTIONS
!
1. Indiana
1. State of| jil’m diana v Charles Blackwelder, Hamilton Superior
Court, 291102-1406-FB-005291

10




Defendant was se

scheme fraud that includg

i
s

Ponzi scheme that sold in

investors. The pair sold 1

avoid the Medicaid spenc];

fraud and fraud in the o :u

Westby took in moxy

|

to purchase two Vehicles_ij‘

buy a vintage basketball !t

i
[

I
| it

|
0

jestment opportunities through rental properties to elderly
vestments through their company CFS to help the elderly

down requirements. He would serve only 4 years in prison.

l U.S. v Larry M. Westby, 1:16-cr-00160
_ ced to 90 months (7.5 years) imprisonment by Chief U.S.

i or sale of securities.

than $985,000.00 from his investors, then used the funds

repay a personal loan, pay personal credit card bills, and

=

urt for his home.

¥

2. Michigan ;
i Peoplep Mulholland, 2018 Mich. App. LEXIS 404
| s and Thomas Mulholland were sentenced to 10 - 20 years 1

Twin brothers Jame

in prison on eight felony

They were later re

primary focus of the redy

Feder
Michi

1.

ad
I

an $18,000,000.00 Ponzi s¢

=

S —

nvictions by District Judge William Collette for running

neme.

ntenced to 3.75 to 20 years, citing restitution as being the

tion.

4 USA v Eric Merkle, 1:08-cr-00242, Western District of
n

11




Eric Riley Merkle|

plea entered to charges

A;ong with his brother,

$21,583,148.44.

|

3. Iliniois “‘
i State

Raul Marrero was

investment fraud schemd

11

them as collateral for ag

Prosecutors alleged Bloox!j‘r

I
of high-rigk, liguid SBCL#J

benefited himself, co-defﬂ

corporations controlled b

4,

|

Hamerlin and its i;
makes any appellate Iaw%z

il
that he or she is making
I

impossible to make this %,1
|

|

l'.

Jnentenced to 13 years for his role in operating an

inyestors out of more than $10,000,000.00.

#tl — USA v Eric Bloom, Northern District of Illinois, 1:12-
e |
lenced to 14 years in federal prison for a $665,000,000.00 |

accused of misappropriating customers’ securities by using

|

i#

¥
i

[ 1

i

g

ic Merkle was ordered to pay restitution in the amount of

Raul Marrero, Dupage County, Illinois

that targeted mainly those in the Chicago-area Hispanic

¢an received from the Bank of New York Mellon Corp.
used part of the bank loan to purchase millions of dollars
ities - not for customers, but for a trading portfolio that
mdant Charles Mosely, some of Bloom’s relatives and

Nis family.

ANALYSIS

Ipgeny have created an overly subjective standard that

er look as if he is questioning the suffering of the victims,

ht of losing everything to a person you trusted. It is

ument without having some cognition of that fact. The |

=

12

I
H
il
i\
|
1+
l
14

|




breadth and gravity of '. 1

undeniable. However, ak

This 1s not a violent crimé

When the Court 1 !a

[rem

L11]

and losing it, is

entence must be proportional to the actual damage caused.

This is not even a well thought out crime. It was a crime

Xperience.

mtional sentence to the damage caused.

der of page intentionally left blank]

13

ks at the other similar offenses as above delineated, this




Across the Midwerj

Nl

|

i1

4

millions of dollars. In sg

in prison for the sam
I
regarding the performan
numerous individuals.

same: human frailty wh

|
5
;f
|l
il
{
!
|
|
|

12

%

CONCLUSION

there are individuals who have swindled people out of

e cases, tens of millions of dollars. They received less time

i‘ | conduct as the Petitioner, providing false information

e of an investment causing the financial discomfort of

he method of fraud may differ, but the end result is the

h led to economic disaster.

[#ars in prison for a financial crime and a person could kill
146 and receive less time; a rapist would receive less time; an

|receive less time.

Respectfully submitted,

< —

Eric Allen (007 3384)

4200 Regent Street, Suite 200
Columbus, Ohio 43219

Ph: 614 443 4840

Fax: 614 573 2924

Email: eric@eslieniaw.com
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|
Il

I hereby swear anﬁl
foregoing was sent to D ML
Street, Zanesville, Ohio. |

affirm that on the‘?;i day of June , 2019, a copy of the
rhael Haddox, Muskingum County Prosecutor, 27 N Fifth

e

Eric Allen (0073384)

14

rm to the sentence, it is inconceivable to think a man could ‘
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§
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Muskingum County, Casg{No. cT2017-0051 2

Wise, John, P. J.

{11} Defendant-¢ pellant Michael D. Mathew appeals from his convictions, in

the Muskingum County Eﬂ

()

rt of Common Pleas, on thirty-six felony counts connected to
&

the fraudulent sale of sec ities. Appellee is the State of Ohio. The relevant facts leading

to this appeal are as follo

B

{2} Between th ;Ldates of August 8, 2014 and September 8, 2015, appellant

took responsibility for nea f: $500,000.00in investment funds provided by fifteen persons,

two of them elderly, in g ompany known as Mathew Investments, LLC, located in

Dresden, Ohio.

{13} Despite tellm! his investors he would hold their deposits in trust and make
stock market, appellant commingled the money, spent some
-‘ red some to a personal E*Trade account for use in options
trading. By June 201 6, ap’[::npellant had sustained losses in the E*Trade account totaling
more than $266,000.00. At: bme point, appellant began issuing false account statements

to some of the investors. }Le also used incoming deposits to pay purported returns on

some of the accounts as a Means of maintaining his investment scheme.

{14} The largest lc‘f‘ €s were sustained by the following investors: Marjorie D. —

$126,835.16: Jeffrey B. — $f[ .000.00; Stephen M. — $75,000.00; M.M. — $55,000.00: J.P.

~$40,000.00; Clarence S. E!: 33,849.47; David M. — $28,451.24: Jeffrey B. - $27,760.00.
{115} The remafnm*r; investors suffered losses ranging from $2,000.00 to

$12,000.00. [‘

{6} On Decembeg‘w ‘1 4, 2018, Appellant Mathew was indicted by the Muskingum

County Grand Jury on onelﬁg_‘;{: int of theft (in the amount $1 50,000 - $750,000), a felony

1k
4

|
|
F
i
It
|
I
|
|

1y




Muskingum County, Casi
of the third degree: one Cf I
of more than $150,000),;

the sale of a security (in|

0. CT2017-0051 3

nt of acting as an unlicensed securities dealer (in an amount

i felony of the first degree; six counts of misrepresentation in

the amount of $37,500 - $150,000), felonies of the second

$37,500 - $150,000, eldey

publishing a false statem

counts of misrepresentatio

P

the third degree; ten counts

third degree; and four coun

of the fourth degree.

isigpresentation in the sale of 3 security (in the amount of $1,000

ourth degree; six counts of securities fraud (in the amount of

ieg of the fourth degree: two counts of theft (in the amount of

ly victim), felonies of the second degree; five counts of
t (51,000 - $7,500), each a felony of the fourth degree; ten
)lin the sale of g security ($7,500 - $37,500), each a felony of
of securities fraud ($7,500 - $37,500), each a felony of the

I$ of publishing a false statement ($7,500 - $37,500), felonies

{17} A pleadeal wlrém thereafter negotiated wherein appellant pled guilty to thirty-
i

i

six of the counts, with numjefzrous other counts amended, dismissed or merged with other

!.‘

all of the post-merger cou

number of the counts were

{8} On August 3,

|
|

|

sentence of twenty-one and|

1

T issued on July 17, 2017, prison sentences were ordered on

3. with terms ranging from eleven months to four years. A

Wtther ordered to be served consecutively, with an aggregate
bne-half years in prison.

2017, appellant filed a notice of appeal. He herein raises the

following three Assignmentf Of Error:

B

il
i
It
|
il
i
|
|
i
|
£
i
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{9} “I. THE R} CORD IN THIS MATTER DOES NOT SUPPORT THE

IMPOSITION OF CON HCUTIVE SENTENCES PURSUANT TO STATE LAW R.C.

2929.14.

DSITION OF CONSECUTIVE SENTENCES VIOLATES THE
APPELLANT'S EIGHTH | AMENDMENT RIGHT AGAINST CRUEL AND UNUSUAL

PUNISHMENT APPLICABLE TO THE STATE OF OHIO BY THE FOURTEENTH

AMENDMENT.

I

’.signment of Error, appellant contends the tria court erred in

ordering consecutive sentéf

2ices for certain of his offenses. We disagree.

{13} 2011 Am.SuEm H.B. No. 86 revived the language provided in former R.C.

2929.14(E) and moved it

i
I

to R.C. 2929.14(C)(4). The General Assembly has thus

expressed its intent to r%wve the statutory fact~finding provisions pertaining to the

imposition of consecutive s'e C:ences that were effective in the pre—Foster era. See State

v. Wells, 8th Dist. Cuyahog%bl 0. 98428, 2013—Ohio—1 179, 9 11. The Ohio Supreme Court

has clearly held: “In order i‘m impose consecutive terms of imprisonment, a trial court js
il

I
required to make the findingljﬁ mandated by R.C. 2929.14(C)(4) at the sentencing hearing
i[i

and incorporate its finding%ﬁ ihto its sentencing entry, but it has no obligation to state

reasons to support its ﬁndf{ Js.” State v. Bonnell, 140 Ohio St.3d 209, 16 N.E.3d 659,

2014-Ohio-3177, syllabus |




v. Cox, 5th Dist. Licking
sentences using the stand

146 Ohio St.3d 516, 24

convincing evidence that

terms consecutivel#ui
il
i

necessary to proteqf

¢INo. CT2017-0051

::> we no longer review sentences pursuant to the standard set
‘ Ohio St. 3d 23, 2008-Ohic—4912, 896 N.E.2d 124. See State
0. 16-CA-80, 2017-0Ohio-5550, 9. We now review felony
ard of review set forth in R.C. 2953.08. See State v. Marcum,
6-Ohio—~1002, 59 N.E.3d 1231, 1 22. Thus, under R.C.
I this instance consider on appeal whether there is clear and
he record in the case sub judice does not support the
giunder R.C. 2929.1 4(C)(4) to impose consecutive sentences.
; Erie No. E-14-117, 2015-Ohio-2442, 7 27.
attention to R.C. 2929.14(C)(4), which provides as follows:
30N terms are imposed on an offender for convictions of

& court may require the offender to serve the prison

he public from future crime or to punish the offender

|
and that consecutiwj; sentences are not disproportionate to the seriousness

of the offender's coqi}d

tct and to the danger the offender poses to the public,

|
and if the court aisoi

i

(a) The offelﬁ

i

|
i

jmds any of the following:
e

r committed one or more of the multiple offenses

while the offender wﬁ[‘ awaiting trial or sentencing, was under a sanction

imposed pursuant tol
I
Code, or was underp

¢
i
1

(b) At least twi
1l

one or more courses|
I

i
1l
ik
%
!

ection 2929.16, 2929.17, or 2929.18 of the Revised

ast-release control for a prior offense.

G of the multiple offenses were committed as part of

gf conduct, and the harm caused by two or more of

if the court finds that the consecutive service is-
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B

the multiple offende

S S0 committed was so great or unusual that no single

prison term for any

ehder's history of criminal conduct demonstrates that

consecutive senteriges are necessary to protect the public from future crime

by the offender.

{1116} In a nutshell|R.C. 2929.14(C)(4) provides that a tria| court may require the

offender to serve multiple pison terms consecutively if the court finds that the consecutive

service is necessary to pr ect the public from future crime or to punish the offender and

that consecutive sentence ilare not disproportionate to the seriousness of the offender’s

F e offender poses to the public, and if the court also finds any
in subdivisions (a), (b), and (c).” State v. Leet, 2nd Dist.

#015-Ohio—1668, 15 (internal quotations and brackets

omitted). Il

{117} In the case Sjuu!v Judice, the trial court made the following written findings in

accordance with the Iangu%ge of R.C. 2929.1 4(C)(4), supra:

|
i

*** [Tlhe Co‘iirt further found that the imposition of consecutive
|

I

sentences are necesgary to protect the public from future crime or to punish

the Defendant, and ﬁqmt consecutive sentences are not disproportionate to

|
the seriousness of |

e Defendant's conduct, and to the danger the

o B

Defendant poses to the public.

i)

At least two c# he multiple offenses were committed as part of one

Or more courses of o

pduct, and the harm caused by two or more of the




The Defendg
consecutive sente

by the offender and

{18} Judgment Enf

{1119} The court aigp

{7120} The record|||
misrepresentation, and sef'
causing some to postpcmei
One of the victims and hq‘!

funding their daughter's ec

securities license in Florida

to avoid inquiry into his a

I
purchased a policy throughk

argues that the trial court 3 ?'IE

discharged veteran, a for’ﬁql
children. He also points ouf] |
issue in his life. However

proceedings. See, e.g., B{a;m v. Chiropractic Assocs. of Zanesvifle, L.L.C., 5th Dist.

8| offenses committed as part of any of the courses of
Y[reflects the seriousness of the Defendant's conduct.
nt's criminal conduct in this case demonstrates that

Ides are necessary to protect the public from future crime

0 punish the Defendant.

in this matter reveals that appellant's acts of theft,

dirities fraud cost some of his victims their entire life savings,

211 husband were hoping to grow their investment for use in

ication. Appellant falsely told his investors he held a valid

nd repeatedly produced fictionalized investment statements
tivities. He also falsely assured his victims that he had
soldman Sachs to limit principal losses. Appellant presently

d to consider that he was a first-time offender, an honorably

er foster parent, and the married father of two adopted

gt there was no indication of a substance abuse or gambling

a presumption of regularity attaches to all trial court

Muskingum No. CT2013—QiéﬁI12, 2014-0Ohio—192, { 20, citing Chari v. Vore (2001 ), 91

»

I,
It
w
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‘?‘?N.E.Qd 763. Upon review, we hold the trial court adequately

dnsecutive sentences, and we find no clear and convincing

does not support the trial court's findings under R.C.

of imposing consecutive sentences. Deeb, supra.

{9121} Appellant's Kirst Assignment of Error is therefore overruled.

{122} In his Seco E
sentences are a form o,‘
Amendment to the United ;'?

{1123} The Eighth]1

excessive sanctions by thd

be required, nor excessive

do not violate these const

unless the sentences are.

sense of justice in the comp
(1972). As a general rule, éa

amount to a cruel and LH’

i Assignment of Error, appeliant contends his consecutive
cruel and unusual punishment in violation of the Eighth

tates Constitution. We disagree.

Amendment to the United States Constitution prohibits
3 : govemnment. It provides as follows: “Excessive bail shall not
{ines imposed, nor cruel and unusual punishments inflicted.”

e | of the Ohio Constitution. It is well-established that sentences

PP grossly disproportionate to the offenses as to shock the

hunity. See State v. Chaffin, 30 Ohio St.2d 13, 282 N.E.2d 46
sentence that falls within the terms of a valid statute cannot

wsual punishment. State v. Stevens, 5th Dist. Stark No.

2017CA00024, 201T-Ohi0;i?m392, 1 10, quoting McDougle v. Maxwell, 1 Ohio St.2d 68,

69, 203 N.E.2d 334 (1964),

{9124} Proportionalitglfq analysis under the Eighth Amendment should be guided by

objective criteria, including (

(i) the sentences imposea‘é

the gravity of the offense and the harshness of the penalty;

bn other criminals in the same jurisdiction; and (jii) the
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sentences imposed for pmmission of the same crime in other jurisdictions. Stafe v.

E
ip. 2008-CA-10, 2008-0hio-6707, 1 69, citing Solem v. Helm,

Morin, 5th Dist. Fairfield
463 U.S. 277, 290-292,

Hairston, 118 Ohio St.3d 2B, 2008-Ohio—2338, 1120, the Ohio Supreme Court held that

.

‘Iwlhere none of the it

disproportionate to their ; Ispective offenses, an aggregate prison term resulting from

consecutive imposition dff those sentences does not constitute cruel and unusual
punishment.” Thus, Eighth Amendment proportionality review does not apply to

consecutive sentences. Skafe v. Williams, 1st Dist. Hamilton No. C-160336, 2017-Ohio-

8898, 101 N.E.3d 547,

, citing Hairston at  20.
{1125} Under the CI umstanceé of the case sub judice, while appellant cogently
contrasts his twenty-one a‘ it one-half year aggregate prison term with a number of Ohio,
out-of-state, and federal cases in his well-researched argument, we find appeliant cannot
overcome the barrier of | irston in regard to the consecutive nature of his overall

sentence.

1
scond Assignment of Error is therefore overruled.
Il

,:.;ignment of Error, appellant contends the tria| court erred in
i

i
sentencing him to a Consecutive thirty-month prison term under Count 51,

misrepresentation in the sail of a stock, involving the victim Clarence S. We disagree.
I

41
Hi

{7128} Pursuant to §

!

freum, supra, this Court may vacate or modify a felony

sentence on appeal only lﬂ determines by clear and convincing evidence that: (1) the

record does not support the trial court's findings under relevant statutes, or (2) the
Il

il
11

1
il
f
1|
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!zf

rary to law. State v. Harris, 5th Dist. Muskingum No. CT2018-

sentence is otherwise cotl

0005, 2018-Ohio-2257, "_5. Clear and convincing evidence is that evidence which will

i
provide a firm belief or c i‘ viction as to the facts sought to be established. See State v.

Phiflips, 5th Dist. Ashland|l lo. 17 COA 012, 2018-0Ohio-143, 1119, citing Cross v. Ledford,
161 Ohio St. 469, 120 N.gEl2d 118 (1954), paragraph three of the syllabus.

{1129} Appeliant firg urges that the trial court’s issuance of a sentence on Count

‘lctims’ Rights Amendment to the Ohio Constitution. The

51 ignored the recent

amendment provides, m';u other things, that a crime victim shall have the right, “which

shall be protected in a ma_‘

her no less vigorous than the rights afforded to the accused,”

*** “to be heard in any public proceeding involving release, plea, sentencing, disposition,

or parole, or in any public‘J oceeding in which a right of the victim is implicated[.]” Ohio

tidn 10a(A)(3).
a{ it presents an interesting question of the impact of the

It
\fision on aspects of Ohio sentencing law, the new amendment

was not adopted until aﬁej:m appellant’s sentencing. We therefore find his constitutional

argument lacks merit. ”

{7131} On more gensjaral grounds, we agree with the State’s responsive contention

|
that the existence of 5 victinl's request for mercy on a defendant does not amount to clear

and convincing evidence ‘m rranting appellate modification of a sentence. It appears

undisputed that the trial céyrt read and considered a letter from Clarence S. (who is

married to a close re!ativé; 1‘ appellant) expressing that he did not want appellant to

receive an additional prison;f Hentence. However, the court, in its discretion, did not accept




-Muskingum County, CasgliNo. CT2017-0051 11

the plea for mercy made | y Clarence. Under these circumstances, we find no grounds to

reverse or alter appellant’s Count 51 sentence pursuant to the mandates of R.C. 2953.08.

{132} Appellant's ﬁ: ird Assignment of Error is overruled.

$pns stated in the foregoing opinion, the judgment of the Court

gum County, Ohio, is hereby affirmed.

By: Wise, John, P. J.
Delaney, J., and

Wise, Earle, J., concur.
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