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QUESTIONS PRESENTED

This case implicates two longstanding circuit splits in-
volving the interpretation and application of the federal
child pornography statute’s definition of “a minor engag-
ing sexually explicit conduct,” 18 U.S.C. 2252(a)(4)(B)—
and, in particular, its use of the phrase “lascivious exhibi-
tion of the *** genitals[] or pubic area.” 18 U.S.C.
2256(2)(A).

The Fourth Circuit upheld the district court’s deter-
mination that the video possessed by Petitioner showed a
“lascivious exhibition” of a minor’s pubic area while she
showered, and thus that the video depicted “a minor en-
gaging in sexually explicit conduect.” The court of appeals
reviewed the district court’s conclusion for clear error and
did not independently review the video at issue. And the
court of appeals upheld the district court’s conclusion
even though the video depicted no sexual acts, sexual pos-
ing, or sexual statements by either Petitioner or the mi-
nor; in so doing, the court of appeals relied primarily on
Petitioner’s motive for and means of recording Doe.

The questions presented are:

1. When reviewing a district court’s conclusion that an
image depicts a “lascivious exhibition” under 18 U.S.C.
2256(2)(A), must the appellate court review that conclu-
sion de novo or for clear error?

2. When determining whether an image depicts “a las-
civious exhibition” under 18 U.S.C. 2256(2)(A), may a
court consider the subjective intent or motive of either the
defendant or the person who created the video, or must
the court focus on the objective content of the exhibition
itself?
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In the Supreme Court of the United States

No.

RYAN COURTADE, PETITIONER
.

UNITED STATES OF AMERICA

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

Ryan Courtade respectfully petitions for a writ of cer-
tiorari to review the judgment of the United States Court
of Appeals for the Fourth Circuit in this case.

OPINIONS BELOW

The opinion of the court of appeals (App., infra, la—
17a) is reported at 929 F.3d 186. The order and opinion of
the district court (App., infra, 21a-59a) is reported at 243
F. Supp. 3d 699.

JURISDICTION

The judgment of the court of appeals was entered on
July 3, 2019. The jurisdiction of this Court is invoked un-
der 28 U.S.C. 1254(1).

(1)



STATUTORY PROVISIONS INVOLVED

18 U.S.C. 2252 and 18 U.S.C. 2256, part of the Protec-
tion of Children Against Sexual Exploitation Act of 1977,
Pub. L. 95-225, are reprinted in full in the appendix to this
petition (App., infra, 60a—67a).

INTRODUCTION

Under 18 U.S.C. 2252(a)(4)(B), it is a federal crime to
possess depictions “of a minor engaging in sexually ex-
plicit conduct.” The phrase “engaging in sexually explicit
conduct” does not comprise all instances of child nudity.
Instead, the phrase refers to images depicting “(i) sexual
intercourse, including genital-genital, oral-genital, anal-
genital, or oral-anal, whether between persons of the
same or opposite sex; (ii) bestiality; (iii) masturbation; (iv)
sadistic or masochistic abuse; or (v) lascivious exhibition
of the genitals or pubic area of any person.” 18 U.S.C.
2256(2)(A). But the process by which courts determine
whether an exhibition of child nudity is “a lascivious exhi-
bition”—and thus depicts a minor “engaging in sexually
explicit conduct”—has produced ample confusion and two
different circuit splits.

In this case, Petitioner Ryan Courtade recorded a mi-
nor showering; her pubic area was visible for seconds at a
time, for a total of a few out of the video’s twenty-four
minutes. Although Courtade’s conduct was repugnant,
the video depicted no sexual acts, sexual posing, or sexual
statements. Nonetheless, the Fourth Circuit upheld the
district court’s determination that the video contained a
“lascivious exhibition” of the teenager’s pubic area. In so
doing, the court of appeals implicated two aging circuit
splits that the Court should resolve.

First, the Fourth Circuit deepened a circuit split over
the proper standard of review—whether a district court’s
application of the facts to the statutory phrase “lascivious



exhibition” is reviewed de novo or for clear error. Alt-
hough the parties briefed the issue and acknowledged the
circuit split, the Fourth Circuit did not say explicitly
which standard it applied. But it said enough. In obscenity
or child-pornography cases, independent appellate review
of the photo or video at issue is the hallmark of de novo
review. By declining to review the video itself, and by re-
lying instead on the district court’s written deseription of
that video, the Fourth Circuit necessarily reviewed for
clear error and further intensified the circuit split.

Resolving that split is essential not only to ensure uni-
formity in federal criminal appeals, but to ensure that
criminal cases with First Amendment implications are re-
viewed consistently and correctly by reviewing courts. At
a minimum, the Court should summarily vacate and re-
mand for the Fourth Circuit to (1) state explicitly what
standard of review it applied, and (2) review the video.

Second, the Court of Appeals deepened another, even
more vexing circuit split over whether the “lascivious ex-
hibition” analysis considers whether the defendant (or
other producer of the image) had a sexual motive. On this
question, the circuits are split at least three ways: Some
say sexual motive may always be considered, even if the
motive evidence goes beyond the image itself; others say
that sexual motive may not be considered and the objec-
tive depiction of the minor controls; a third group splits
the difference and considers motive evidence in some cir-
cumstances but not in others.

In this case, the Fourth Circuit purported to avoid ad-
dressing that split, but failed to actually do so. Although
it stated that it was not examining Courtade’s subjective
intent and was focusing only on the video itself, in prac-
tice, the Fourth Circuit did in fact consider Courtade’s
motive and subjective intent. In upholding the district
court’s conclusion, the Fourth Circuit opined that the



video reflected a “lascivious exhibition” because it cap-
tured Courtade manipulating Doe into showering in the
presence of a video camera. In other words, the Fourth
Circuit upheld a lasciviousness conclusion based not on
the exhibition itself—what the minor did and how she did
it—but on how that exhibition came to be in the first place.

That question—whether and to what extent motive
matters—has confounded and divided the circuits for at
least three decades; it has also divided the appellate
courts of states whose child-pornography statutes are
based on the Act and which thus rely on federal decisions
to interpret their states’ statutes.

“[Ulnder our federal system it is only Congress, and
not the courts, which can make conduct criminal.” Bous-
ley v. United States, 523 U.S. 614, 620 (1998). When Con-
gress defines a crime narrowly and a court interprets and
applies it more broadly—and when an appellate court fails
to properly review a district court decision doing the
same—serious harm results. There is harm to separation
of powers: The executive prosecutes people for, and the
judiciary convicts people of, crimes that the legislature
did not actually create. There is harm to federalism: As it
did here, the federal government effectively displaced the
state from exercising its own police power to enforce its
own state laws. And there is harm to individual liberty:
Defendants are convicted of conduct that is not actually a
crime under the statute at issue. These tripartite harms
are at issue in both of these circuit splits, and the Court
should review this case and resolve them.

STATEMENT

A. Statutory Background

This case concerns the Protection of Children Against
Sexual Exploitation Act of 1977, Pub. L. 95-225 (“Act”).
The Act sought to fight “trafficking * * * in pornographic



materials” by “highly organized, multimillion dollar in-
dustries that operate on a nationwide scale,” S. Rep. 95-
438, at 15.

The Act prohibits both the production and possession
of visual materials in which a minor “engage[s] in” “sex-
ually explicit conduct.” Production is prohibited by 18
U.S.C. 2251(a), which covers conduct aimed at having a
minor “engage in[] sexually explicit conduct for the pur-
pose of producing any visual depiction of such conduct.”
Possession is covered by 18 U.S.C. 2252(b), which bars
“knowingly possess[ing], or knowingly access[ing] with
intent to view, 1 or more books, magazines, periodicals,
films, video tapes, or other matter which contain any vis-
ual depiction” if “(i) the producing of such visual depiction
involves the use of a minor engaging in sexually explicit
conduct; and (ii) such visual depiction is of such conduct.”

The production and possession provisions’ operative
phrase—“engagle] in sexually explicit conduct”—does
not comprise all nude depictions of a minor’s genitals or
pubic area. Rather, the phrase refers to depictions of “(i)
sexual intercourse, including genital-genital, oral-genital,
anal-genital, or oral-anal, whether between persons of the
same or opposite sex; (ii) bestiality; (iii) masturbation; (iv)
sadistic or masochistic abuse; or (v) lascivious exhibition
of the genitals or pubic area of any person.” 18 U.S.C.
2256(2)(A). This definition comes from the “lewd exhibi-
tion” language from this Court’s objective test for obscen-
ity. S. Rep. 95-438, at 11 (citing Miller v. California, 413
U.S. 15 (1973)).

In focusing on sexual acts, Congress rejected a pro-
posal for a subjective standard—one that would have pro-
hibited depicting child nudity “for the purpose of sexual
stimulation or gratification of any individual who may
view such depiction.” S. Rep. 95438, at 11 (emphasis
added). Instead, “sexually explicit conduct’ was more



tightly drawn so as to include only those activities where
the child was engaged in sexually-oriented acts.” Id. at 13.
The definition also excluded everyday activities like
“skinny dipping.” Id. at 11. Similarly, the House Report
stated that “definition of ‘sexually explicit conduct’
[should] be interpreted so as to apply only to conduct that
is sexual in nature. For example, the term ‘bestiality’ as
used in this definition would only apply to sexual bestial-
ity.” H.R. Conf. Rep. 95-811, at 6.

Notwithstanding this statutory language, context, and
history, most federal courts have interpreted “lascivious
exhibition” using a six-part test first applied by a district
court in United States v. Dost, 636 F. Supp. 828 (S.D. Cal.
1986), aff’d, 813 F.2d 1231 (9th Cir. 1987). The Dost factors
are: (1) “whether the focal point of the visual depiction is
on the child’s genitalia or pubic area”; (2) “whether the
setting of the visual depiction is sexually suggestive, i.e.,
in a place or pose generally associated with sexual activ-
ity”; (3) “whether the child is depicted in an unnatural
pose, or in inappropriate attire, considering the age of the
child”; (4) “whether the child is fully or partially clothed,
or nude”; (5) “whether the visual depiction suggests sex-
ual coyness or a willingness to engage in sexual activity”;
and (6) “whether the visual depiction is intended or de-
signed to elicit a sexual response in the viewer.” Id. at 832.
Although most federal courts have relied at least in part
on Dost and its six factors, the motive-oriented sixth fac-
tor has been called the “most confusing and contentious”
of those factors. United States v. Amirault, 173 F.3d 28,
34 (1st Cir. 1999).

B. Trial Proceedings

1. In 2014, after being called to investigate Courtade
for suspected child abuse, police discovered him attempt-
ing to destroy a video of Jane Doe, his teenage stepdaugh-
ter, showering. C.A. App. 92-93. The twenty-four-minute



video was created when Doe was a minor. See Gov't D. Ct.
Ex. 1 (“Video Ex.”) (maintained by the government, under
18 U.S.C. 3509(m), and submitted to the district court un-
der seal). In the video, Doe showers while testing a water-
proof camera at Courtade’s request and appears nude
during a few of the video’s twenty-four minutes.

The video begins with Courtade turning on the camera
and placing it on the bathroom counter while talking to
Doe. C.A. App. A330; see also Video Ex. After Courtade
leaves, Doe undresses, gets in the shower, closes an
opaque blue shower curtain, and turns on the water. See
Video Ex. Doe then calls for Courtade, who returns to the
bathroom and hands her the camera over the shower cur-
tain. Ibid.

Next, Doe runs the camera under the water, and then
hands it back to Courtade, who states that it “[d]oesn’t
look like any water’s getting in there [the camera].” C.A.
App. A334. Courtade then hands the camera back to Doe
and tells her to put it on the shower floor. Id. at A330. Doe
does so, then takes a five-minute shower. See Doe Video.

During much of the shower, Doe is seated and appears
on the bottom right of the screen, with neither her chest
nor pubic area visible. Ibid. During part of the shower,
Doe stands and shampoos; even then, her chest and pubic
area are visible for only seconds at a time and the camera
does not focus on them, much less zoom in on them. /bd.
In addition, the shower head is at the center of the screen
and water drops appear on the camera lens. Ibid. After
showering, Doe returns the camera to Courtade, who then
returns it to the bathroom counter, facing the shower, and
leaves the room. Ibid.

Doe continues to shower for several minutes; during
which her body is obscured entirely by the opaque blue
shower curtain. /bid. During that time, Courtade asks her
when she will finish showering and tells her that “he is



preparing her an ice cream treat.” Ibid. Doe peeks out of
the shower a few times, then exits at the far end of the
shower; she appears briefly on the far edge of the screen,
then drops to the floor and crawls out of the view of the
camera below the countertop. Ibid. She reappears on the
other side of the camera’s view, dries off, gets dressed,
and leaves the bathroom. 7bid.

At no time does Doe say anything sexual, pose sex-
ually, or touch herself sexually. And at no time does Cour-
tade say anything sexual to Doe, ask Doe to pose sexually,
or ask her to touch herself sexually. And Doe’s pubic area
is visible for only seconds at a time, for a total of a few of
the video’s twenty-four minutes.

2. Courtade was charged in Circuit Court of the City
of Chesapeake with (1) indecent liberties with a child by a
custodian, (2) production of child pornography, and (3)
possession of child pornography. The day before his state-
court trial, however, a federal grand jury charged Cour-
tade with (1) production of child pornography in violation
of 18 U.S.C. 2251(a), and (2) possession of child pornogra-
phy in violation of 18 U.S.C. 2252(a)(4)(B). C.A. App. A3,
A323. The state charges were then dismissed.

Courtade’s trial lawyers (a father-son duo of Greg and
Jarrett McCormack) moved to dismiss the federal
charges on the ground that the video did not depict con-
duct that was “sexually explicit” under the Act. Id. at A31,
A40. Indeed, after reviewing the video, the McCormacks
“did not believe that the video in question really qualified
as sexually explicit,” id. at A572, because “it wasn’t really
a sexually explicit setting * * * [there] was no posing or
anything else at that point, and obviously the fact that
there was no actual sexual consent or sexual acts that
were being depicted in there,” id. at A573-A574.



Despite initially concluding that the video was not
“sexually explicit” under the Act, trial counsel later ad-
vised Courtade to plead guilty to violating the Act. They
did so after the government’s lawyer pointed them to
cases—{rom outside the Fourth Circuit—evaluating the
defendant’s subjective intent in addition to the contents of
the image itself. See id. at A576 (“Government counsel
had basically pointed me to other circuits which essen-
tially look more at the surreptitious recording and really
the mindest of the defendant, I guess, or the * * * person
who is making these recordings * * * .”). In particular,
Jarrett McCormack focused on the sixth factor in the six-
part Dost test; some courts applying that factor have
looked beyond the image itself to the defendant’s subjec-
tive intent in creating or viewing that image. See id. at
A605.

McCormack knew that “many circuits” have stated
that the sixth Dost factor “is problematic” and have eval-
uated the images without considering the defendant’s
subjective intent. Ibid. More generally, he understood
that it “is not clearly settled law [in] every single jurisdic-
tion.” Id. at A606. Despite these multiple caveats, he de-
cided that the dismissal motion was “a dead-end.” Id. at
ABTT; see also id. at A644. As a result, trial counsel told
Courtade that the video was “sexually explicit” and that
“he was guilty.” Id. at A597, A602; see also id. at A628,
A642. Based on this advice, Courtade pleaded guilty to
one count of possessing child pornography. Id. at A82,
A86, A91, A326.

C. Postconviction Proceedings

After retaining new counsel, Courtade moved under
28 U.S.C. 2255 to vacate his conviction. He argued, in rel-
evant part, that: (1) the conduct to which he admitted did
not violate the Act; (2) his plea was not voluntarily and in-
telligent, and otherwise violated Federal Rule of Criminal
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Procedure Rule 11(b)(3), because the district court did not
properly identify a factual basis for Courtade’s plea, given
that the conduct to which he admitted did not violate the
Act. C.A. App. A276-A320. He also argued that trial coun-
sel was ineffective in failing to pursue a direct appeal or
consult Courtade about a direct appeal. Id. at A317-A320.

1. After an evidentiary hearing, the district court de-
nied the petition in full. App., infra, 21a-59a. Among other
things, the court concluded that his first three claims were
procedurally defaulted, because Courtade had not filed a
direct appeal of his conviction, and that he did not qualify
for the “actual innocence” exception to this procedural de-
fault because his possessing the video violated the Act. Id.
at 47a.

With respect to the latter question—whether the
video depicted a “lascivious exhibition” and thus consti-
tuted child pornography under federal law, the district
court discussed the content of the video (id. at 42a-45a) as
well as Courtade’s motive for making the video (id. at 35a—
37a, 45a—47a). The district court added that the latter in-
quiry “is not limited to the ‘four corners’ of the depiction”
and includes “evidence of other, related conduct.” Id. at
37a—38a; see also id. at 46a (considering such related con-
duct). And in addressing Courtade’s argument that stat-
ute defines “lascivious exhibition” with respect to the mi-
nor’s acts, not the defendant’s motive, the district court
maintained that this standard would be “over-generous to
the defendant.” Id. at 35a (quoting United States v. Wie-
gand, 812 F.2d 1239, 1244 (9th Cir. 1987)).

Later that month, the district court summarily denied
a Certificate of Appealability “[f]or the reasons set forth
in the court’s Opinion.” Id. at 20a.

2. The Fourth Circuit granted a Certificate of Appeal-
ability on two questions, including whether “Courtade is
actually innocent of possession of child pornography and,
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if so, whether Courtade’s guilty plea is invalid.” Id. at 18a.
After briefing on the merits, the Fourth Circuit affirmed.

At the outset, the court of appeals rejected the govern-
ment’s various procedural objections to considering Cour-
tade’s actual-innocence arguments; if Courtade is actually
innocent, the Fourth Circuit recognized, then his inno-
cence would undermine his guilty plea, excuse his failure
to file a direct appeal challenging his guilty plea, and over-
ride the appeal waiver that accompanied his guilty plea.
Id. at 7a-9a (citing, e.g., Bousley, 523 U.S. at 622).

On the merits, the court considered “whether the
video of Jane Doe depicts a ‘lascivious exhibition of the
anus, genitals, or pubic area’ under the statute.” App., in-
fra, 10a. The court cited dictionary definitions of “lascivi-
ous” (such as “tending to arouse sexual desire” or “tend-
ing to excite lust”). Ibid. The court did not, however, ad-
dress Courtade’s argument that the canon of noscitur a
sociis required interpreting “lascivious exhibition” in
light of the other statutory examples of “sexually explicit
conduct” (such as “sexual intercourse,” “bestiality,” and
“masturbation”). See ibid.

Noting Courtade’s argument that his subjective intent
or motive is irrelevant to the analysis, the court of appeals
said that it need not “define the parameters of any subjec-
tive-intent inquiry, because [the court] can dispose of this
case based on the objective characteristics of the video
alone.” Id. at 12a. But then examined Courtade’s subjec-
tive intent, relying primarily on the parts of the video
highlighting Courtade’s motive: Doe’s nudity “is entirely
the product of an adult man’s deceit, manipulation, and di-
rection” (ibid.), and the video “reveal[s] a young girl de-
ceived and manipulated by an adult man into filming her-
self nude the shower” (id. at 13a—14a)—such that “the
video’s purpose was to excite lust or arouse sexual desire
in the viewer” (id. at 14a).
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As for the standard of appellate review, the Fourth
Circuit did not state explicitly whether it was reviewing
the district court’s “lascivious exhibition” conclusion de
novo or for clear error. Yet although the court of appeals
opinion relied heavily on the video’s content, it did not ac-
tually watch the video.! Instead of watching the video,
however, the court of appeals noted that “[t]he district
court reviewed the video in camera and made these fac-
tual findings, which [the court of appeals] review[ed] for
clear error.” Id. at 12a.

REASONS FOR GRANTING THE PETITION

I. The Court should resolve a longstanding circuit split
over the standard of appellate review for conclusions
that an image depicted a “lascivious exhibition.”

A. The circuits are split on whether to review de novo

or for clear error.”

The Fourth Circuit’s decision deepens a longstanding,
recognized conflict over the standard of review in federal
child-pornography cases.

1. a. The First, Third, and Tenth Circuits have held
that whether an image depicts a “lascivious exhibition” is
reviewed de novo.

The First Circuit has held repeatedly that the mixed
question of law and fact—whether the photos or videos
depict a “lascivious exhibition”—is reviewed de novo. See,
e.g., Unated States v. Brunette, 256 F.3d 14, 17 (1st Cir.
2001) (appellate court required “to review de novo the le-
gal determination that a given image depicts a ‘lascivious
exhibition of the genitals’); Amirault, 173 F.3d at 32-33

! The video was part of the appellate record and available to the
court of appeals. See C.A. Doc. 73 (requesting that district court
clerk’s office transmit “Sealed Video” to Fourth Circuit clerk’s office);
C.A. Doc. 74 (reflecting that dise containing video was transmitted to
Fourth Circuit).
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(“IW]e must review the district court’s determination de
novo to ensure that the First Amendment has not been
improperly infringed.”). In the First Circuit, “[n]o defer-
ence is owed to the district court’s resolution of this ques-
tion.” United States v. Frabizio, 459 F.3d 80, 83 (1st Cir.
2006).

The Third Circuit and Tenth Circuits have used the
same approach. In United States v. Knox, 32 F.3d 733 (3d
Cir. 1994), the Third Circuit held that interpretation of
“lascivious exhibition” is “a pure question of law” and its
review “is plenary.” Id. at 1036. De novo review is essen-
tial, the Third Circuit stressed, “to ensure that the First
Amendment has not been improperly infringed.” Id. at
744. And the Tenth Circuit (albeit in an unpublished opin-
ion) has held that “[o]n the mixed question of whether the
facts satisfy the proper legal standard, we conduct a de
novo review where, as here, the question primarily in-
volves the consideration of legal principles.” United
States v. Helton, 802 F. App’x 842, 846 (10th Cir. 2008).

b. The Fifth, Seventh, and Ninth Circuits, now joined
by the Fourth Circuit, review for clear error.

Acknowledging that three other circuits have held that
de novo review is required, the Fifth Circuit disagreed
and applied “the clear error standard” when reviewing
the conviction, “so far as it indicates a factual finding that
the image was a lascivious exhibition of the genitals.”
United States v. Steen, 634 F.3d 822, 825-26 (5th Cir.
2011). Likewise, in United States v. Schuster, 706 F.3d 800
(7th Cir. 2013), the Seventh Circuit held that whether an
image depicts a “lascivious exhibition of the genitals” is
“left to the factfinder to resolve, on the facts of each case,
applying common sense”’—“so we will review only for
clear error, despite [the defendant’s] argument for de
novo review.” Id. at 806 (citations and quotation marks
omitted).
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The Ninth Circuit has applied deferential review for
decades. It first adopted clear-error review in Wiegand,
holding that “whether the pictures fall within the statu-
tory definition is a question of fact as to which we must
uphold the district court’s findings unless clearly errone-
ous.” 812 F.2d at 1244. It has since reiterated that holding,
rejecting a defendant’s argument that “de novo review of
the photographs applies” and applying the “significantly
deferential, clearly erroneous standard” to the district
court’s conclusion that the photos depict “sexually explicit
conduct.” United States v. Overton, 573 F.3d 679, 687, 688
(9th Cir. 2009).

In this case, the Fourth Circuit joined the Fifth, Sev-
enth, and Ninth Circuits in reviewing for clear error. To
be sure, the Fourth Circuit did not state explicitly what
standard of review it chose. But the content of its opinion
reveals that its review was deferential. Most notably, the
Fourth Circuit did not independently review the video.
App., infra, 12an.5 (“The district court reviewed the video
in camera and made these factual findings, which we re-
view for clear error.”). That omission is telling: The case
centered on the video, and independent review of the un-
derlying image defines de novo review in cases involving
obscenity, child pornography, or other cases alleging that
the defendant’s expression was unprotected. See Bru-
nette, 256 F.3d at 17 & n.2 (court is “obligated, where pos-
sible, to review de novo the legal determination that a
given image depicts a ‘lascivious exhibition of the geni-
tals’”” but “[i]n this case, we cannot undertake our own re-
view of the images because none were included in the rec-
ord on appeal”); cf. United States v. Hodge, 805 F.3d 675,
680 (6th Cir. 2015) (reviewing sentencing: “Because we
have not seen the videos, we cannot determine [that] they
were lascivious.”).
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In addition, an earlier Fourth Circuit child-pornogra-
phy case (although not resolving the question) equated de
novo review with independent review of the underlying
images. See United States v. Nemuras, 740 F.2d 286 (4th
Cir. 1984) (per curiam).? By declining to independently re-
view the video, then, the Fourth Circuit necessarily
aligned itself with three other circuits in reviewing the
“lascivious exhibition” conclusion for clear error only.

B. The question is important and this case presents

an excellent vehicle in which to decide it.

1. This Court has recognized the importance of deter-
mining “which kind of court”—trial or appellate—"“is bet-
ter suited to resolve” a mixed question of law and fact.
U.S. Bank Nat’l Ass’n ex rel. CWCapital Asset Mgmi.
LLCv. Vill. at Lakeridge, LLC, 138 S. Ct. 960, 966 (2018).
The standard-of-review question presented here is espe-
cially important because of its First Amendment implica-
tions and the increasing frequency with which these ques-
tions will arise in the coming years. A Westlaw search re-
veals that in 2018, 108 circuit-court cases and 181 district-
court cases cited 18 U.S.C. 2256 (which defines “sexually
explicit conduct”). From 2010 to 2018, 178 circuit courts

2 In Nemuras, the defendant challenged his conviction for produc-
ing child pornography, arguing that the photos at issue did not con-
tain a “lewd exhibition of the genitals or pubic area” and thus did not
depict “sexually explicit conduct.” Id. at 286 (citing 18 U.S.C. 2251,
2253(2)(E)). He maintained that the district court’s “lewd exhibition”
conclusion should be reviewed de novo; the government argued that
it should be reviewed for clear error. Ibid. The Fourth Circuit did not
resolve the question, instead concluding that the photos met the stat-
utory definition “under either standard.” Ibid. When characterizing
its de novo review, the Fourth Circuit emphasized that reviewing the
images was key: “After independently reviewing the photographs
that serve as a basis for [appellant’s] conviction, we conclude and find
beyond a reasonable doubt that they represent the ‘lewd exhibition of
the genitals or pubic area.” Id. at 286-287.
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and 223 district courts applied the phrase “lascivious ex-
hibition” in child-pornography cases. Those numbers will
only increase as federal prosecutors bring more and more
child-pornography cases. See, e.g., Press Release, Num-
ber of Persons Prosecuted for Commercial Sexual Eix-
ploitation of Children Nearly Doubled from 200} and
2013, Bureau of Justice Statistics (Oct. 12, 2017),
https:/tinyurl.com/yxd7f66m. In the future, they will
likely rise dramatically. See Michael H. Keller & Gabriel
J.X. Dance, The Internet Is Overrun With Images of
Child Sexual Abuse. What Went Wrong? N.Y. Times
(Sept. 29, 2019), https:/tinyurl.com/y4lmbm9c¢ (“[L]ast
year, tech companies reported over 45 million online pho-
tos and videos of children being sexually abused—more
than double what they found the previous year.”). Trends
like these make it especially important for the Court to
ensure uniformity—with federal child-pornography de-
fendants having the same appellate rights no matter
where they live.

2. The standard of review also has significant practical
consequences. In general, “the ‘standard of review’ * * *
more often than not determines the outcome.” Patricia M.
Wald, The Rhetoric of Results and the Results of Rheto-
ric: Judicial Writings, 62 U. Chi. L. Rev. 1371, 1391
(1995). It is even more important in cases like these—fo-
cusing on a discrete set of visual materials. The proverbial
picture worth a thousand words is even more valuable
when it is a twenty-four-minute video.

Indeed, in this case neither a written transeript nor a
written summary of the video painted the full picture, and
thus the court of appeals did not fully appreciate the fol-
lowing context and circumstances:

e Doe’s pubic area appears for seconds at a time, not
continuously; and in total is visible for only a few of the
video’s twenty-four minutes. See Video Ex.
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e During much of the shower, Doe is seated and appears
on the bottom right of the screen, with neither her
chest nor pubic area visible. /bid. Even when she
stands and shampoos, her pubic area is visible for only
seconds at a time and the camera does not focus on
them, much less zoom in on them. Ibid.

e The shower head is at the center of the screen and wa-
ter drops appear on the camera lens, further obscur-
ing any view. /bid.

e For several minutes, the camera is outside the shower,
and only an opaque blue shower curtain is visible. 7bid.

These facts and circumstances inform the video’s overall

effect and the extent to which it truly depicted a minor

“engaging in sexually explicit conduct.” Few of them were

apparent from the video’s transcript or a written sum-

mary, much less analyzed or discussed by the court of ap-
peals when reviewing for clear error.

3. The Court should grant review even though the
Fourth Circuit did not explicitly identify the standard of
review or acknowledge the circuit split.

For one, the standard of review—and the fact of a cir-
cuit split—was squarely before the Fourth Circuit. In
both his opening and reply briefs, Courtade identified the
circuit split and argued that the court of appeals should
review the district court’s conclusion de novo. C.A. Open-
ing Br. 18 (noting that “the federal appeals courts are not
unanimous on the standard of review” but that de novo
review was especially important given the First Amend-
ment considerations); C.A. Reply Br. 5-7 (same). The gov-
ernment disagreed and argued that the court of appeals
should review that conclusion for clear error. Gov’t C.A.
Br. 44.

What is more, the Court has readily granted certiorari
to resolve circuit splits even when those splits were not
expressly acknowledged by the court of appeals decisions
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under review. See, e.g., Smith v. Bayer Corp., 564 U.S.
299, 305 (2010) (“We granted certiorari because the order
issued here implicates two circuit splits arising from ap-
plication of the Anti-Injunction Act’s relitigation excep-
tion.”); In re Baycol Prods. Litig., 593 F.3d 716 (8th Cir.
2010) (lower-court decision that does not acknowledge the
existence of either of those circuit splits); see also Ken-
nedy v. Plan Adm’r for DuPont Sav. & Inv. Plan, 555
U.S. 285, 291-292 (2009) (“We granted certiorari to re-
solve a split among the Courts of Appeals and State Su-
preme Courts over a divorced spouse’s ability to waive
pension plan benefits through a divorce decree not
amounting to a [qualified domestic relations order].”);
Kennedy v. Plan Adm’r for DuPont Sav. & Inv. Plan, 497
F.3d 426 (5th Cir. 2007) (lower-court decision that does
not acknowledge the existence of that circuit split).

Both the question and the circuit split were before the
Fourth Circuit; the Fourth Circuit did not answer it ex-
plicitly but did so in practice; and the Court has granted
certiorari to resolve circuit splits even when the lower-
court decision at issue did not acknowledge the split.
Given the practical importance of the issue and the grow-
ing number of federal child-pornography cases, the Court
can and should do the same here.

C. In reviewing the district court’s conclusion for

clear error, the decision below was incorrect.

The ultimate inquiry in this case is a quintessentially
mixed question: Applying the facts (the image at issue) to
the law (the definition of “engaging in sexually explicit
conduct” generally and “lascivious exhibition” specifi-
cally). Recently, the Court addressed the standard of ap-
pellate review for mixed questions, concluding that the
answer “all depends—on whether answering it entails pri-
marily legal or factual work.” Lakeridge, 138 S. Ct. at 967.
If the mixed question “involves developing auxiliary legal
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principles of use in other cases—appellate courts should
typically review a decision de novo.” Ibid. (citation omit-
ted). Conversely, if the “mixed questions immerse courts
in case-specific factual issues—compelling them to mar-
shal and weigh evidence, make credibility judgements,
and otherwise address what we have * * * called multifar-
ious, fleeting, special, narrow facts that utterly resist gen-
eralization,” then an appellate court “should usually re-
view [such] a decision with deference.” Ibid. (quotation
marks omitted).

Under this standard, de novo review would be re-
quired even if the case did not implicate First Amendment
concerns. Whether an image depicted a “lascivious exhi-
bition” implicates more than who did what, where, and
when; the question requires a court to interpret statutory
language to determine what kinds of acts Congress meant
to include and exclude, given the statutory text, structure,
and context. And the raw materials—the underlying pho-
tos or videos—will usually be self-contained; the ultimate
question is whether that discrete image or set of images
depicts the type of conduct that Congress described in the
Act.

In any event, this case implicates the First Amend-
ment—child pornography is unprotected expression, but
too broad a definition can punish speech that the First
Amendment protects. As the First Circuit put it: In deter-
mining that an image depicts a “lascivious exhibition,”
“the district court helped define the limits of the largely
unprotected category of child pornography.” Amirault,
173 F.3d at 33. “This was a quintessential First Amend-
ment ruling.” Id.

As a matter of First Amendment law, this point is not
new. For decades, this Court has stressed the need for an
independent review of the record in cases implicating
First Amendment rights. In Bose Corp. v. Consumers



20

Union of United States, Inc., 466 U.S. 485 (1984), the
Court held that in defamation cases, appellate courts, “as
expositors of the Constitution, must independently decide
whether the evidence in the record is sufficient to cross
the constitutional threshold that bars the entry of any
judgment that is not supported by clear and convincing
proof of ‘actual malice.” Id. at 511. “[W]hether the evi-
dence in the record in a defamation case is of the convine-
ing clarity required to strip the utterance of First Amend-
ment protection,” the Court explained, “is not merely a
question for the trier of fact.” Ibid.

In deciding Bose Corp., moreover, the Court relied on
earlier cases addressing whether particular material was
protected speech or unprotected obscenity or child por-
nography. See id. at 506-508. In the obscenity case of Mil-
ler v. California, the Court explained that the “prurient
interest” and “patently offensive” inquiries were essen-
tially factual, but still pointed to the “ultimate power of
appellate courts to conduct an independent review of con-
stitutional claims when necessary.” 413 U.S. at 25. And in
the landmark child-pornography case of New York v. Fer-
ber, 458 U.S. 747 (1982), the defendant did not argue that
the films at issue did “not fall squarely into the category
of activity [that the Court has] defined as unprotected”;
had he so argued, however, an “independent examination
of the material [would be] necessary to assure [the Court]
that the judgment here does not constitute a forbidden in-
trusion on the field of free expression.” Id. at 774 n.28
(quoting N.Y. Times v. Sullivan, 376 U.S. 254, 285 (1964)).

Then, there is Justice Stewart’s classic description of
obscenity: “I know it when I see it.” Jacobellis v. Ohio, 378
U.S. 184, 197 (1964) (Stewart, J., concurring). Justice
Stewart did not say: “I know it when I read the district
court’s written summary of it and review the district
court’s conclusion for clear error.” In fact, the Court in
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Jacobellis “viewed the film,” and then applied its prece-
dent to “conclude that it is not obscene within the stand-
ards enunciated in Roth v. United States and Alberts v.
California.” 378 U.S. at 196. The Fourth Circuit erred by
failing to do the same analysis here.

D. If there is any uncertainty about what standard of
review the Fourth Circuit applied, the Court
should grant, vacate, and remand for the court of
appeals to identify the standard of review it ap-
plied and independently review the video.

If the Court remains uncertain whether the Fourth
Circuit reviewed de novo or for clear error, “it would be
inappropriate to assume away that ambiguity in respond-
ent’s favor.” Wellons v. Hall, 558 U.S. 220, 225 (2010) (per
curiam) (GVR). At a minimum, then, the Court should
grant certiorari, vacate the judgment below, and remand
the case. See, e.g., Jefferson v. Upton, 560 U.S. 284, 293
(2010) (per curiam) (summarily vacating and remanding
because “the Court of Appeals did not properly consider
the legal status of the state court’s factual findings); Law-
rence on behalf of Lawrence v. Chater, 516 U.S. 163, 171
(1996) (per curiam) (“I'W]e have GVR’d on the basis of a
reasonable probability of a change in result in nonconfes-
sion of error cases.”). The Court should instruct the
Fourth Circuit, on remand, to (1) state explicitly whether
it reviewed the district court’s “lascivious exhibition” con-
clusion de novo or for clear error, and (2) independently
review the video at issue as required by the First Amend-
ment, see Bose Corp., 466 U.S. at 511; Ferber, 458 U.S. at
774 n.28.
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II. The Court should resolve the circuit split over
whether and to what extent the “lascivious” inquiry
turns on the defendant’s subjective intent.

In upholding Courtade’s conviction, the Fourth Cir-
cuit intensified a second circuit split, this one over the sub-
stantive standards governing whether an image depicts a
“lascivious exhibition.” The courts of appeals are split
three ways over whether and to what extent a defendant’s
sexual motive informs whether a given exhibition was las-
civious. And the Fourth Circuit, although purporting to
not consider Courtade’s subjective intent, focused primar-
ily on what he did and why he did it, rather than on
whether the minor engaged in a statutorily enumerated
act.

A. The circuits are split three ways over the role (if

any) of subjective intent.

The circuit courts are split three ways on whether and
to what extent subjective intent may be considered. They
are joined by many state appellate courts, including two
state courts of last resort, who rely on federal precedent
to interpret their parallel state child-pornography stat-
utes.

1. The Seventh and Ninth Circuits, as well as the
Tenth Circuit in an unpublished opinion, have held that
courts may and should consider the subjective intent of
the defendant or the creator of the depiction.

In Wiegand, the Ninth Circuit flatly rejected the de-
fendant’s argument that subjective intent was not rele-
vant to the statutory definition. See 812 F.2d at 1244. De-
scribing the district court’s analysis, the Ninth Circuit
opined that “[t]he standard employed by the district court
was over-generous to the defendant in implying as to the
17-year-old girl that the pictures would not be lascivious
unless they showed sexual activity or willingness to en-
gage in it.” Ibid.
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The Seventh and Tenth Circuits have also considered
subjective intent, upholding wide-ranging inquiries into
the defendant’s conduct and motives. In Schuster, the
Seventh Circuit pointed to the defendant’s “intent and
motive in photographing the boy in that specific way” and,
more generally, his “addiction to child pornography” and
“sexual interest in young boys.” 706 F.3d at 808. And in
Helton, the Tenth Circuit cited Wiegand approvingly and
noted, as evidence of the defendant’s sexual motive, the
district court’s finding (based on material found in the de-
fendant’s home and car) that the defendant “had an ex-
treme interest in visual depictions of female underpants.”
302 F. App’x at 849 (quotation marks omitted).

2. Other courts, such as the First and Eighth Circuits,
look only for objective indicia of intent. For instance, in
United States v. Kemmerling, 285 F.3d 644 (8th Cir.
2002), the Eighth Circuit “emphasize[d] that the relevant
factual inquiry in this case is not whether the pictures in
issue appealed, or were intended to appeal, to [the defend-
ant’s] sexual interests but whether, on their face, they ap-
pear to be of a sexual character.” Id. at 646. Similarly, in
Amarault, the First Circuit held that “the focus should be
on the objective criteria of the photograph’s design.” 173
F.3d at 34-35.

3. A third group of circuits, joined in this case by the
Fourth Circuit, has tried to split the difference.

Although the Fourth Circuit purported to ground its
analysis in “the video itself” and disavowed any “probing
of Courtade’s subjective intent or any sustained examina-
tion of his motives,” App., infra, 14a, the court’s analysis
did in fact probe Courtade’s motives and examine his sub-
jective intent. The video’s “images and audio,” said the
court, “reveal[] deceit, manipulation, and the careful di-
recting and filming of a young girl resulting in footage of
her breasts and genitals” and “make clear that the video’s
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purpose was to excite lust or arouse sexual desire in the
viewer.” Ibid. The court’s motive inquiry focused on the
video rather than outside evidence, but it was a motive in-
quiry all the same.

The Sixth Circuit applies a similar approach. Under its
“limited context” test, the court allows some evidence of
subjective intent—*“the context in which the images were
taken”—Dbut forbids motive evidence that is not “directly
related to the taking of the images.” United States v.
Brown, 579 F.3d 672, 683 (6th Cir. 2009).

Although drawing a somewhat different line, the Sec-
ond Circuit also considers some but not all evidence of the
defendant’s subjective intent. In the Second Circuit, the
photographer’s subjective intent “can be relevant to
whether a video or photograph is child pornography”—
but “should be considered * * * only to the extent that it
is relevant to the jury’s analysis of the five other [Dost]
factors and the objective elements in the image.” United
States v. Spoor, 904 F.3d 141, 150, 151 (2d Cir. 2018).

4. Relying on federal cases and language, state high
courts have likewise disagreed about whether to consider
motive or intent when applying state statutes using simi-
lar or identical language.

In State v. Whited, 506 S.W.3d 416 (Tenn. 2016), the
Tennessee Supreme Court interpreted “lascivious exhibi-
tion,” and “look[ed] particularly to federal caselaw for
guidance in ‘lascivious exhibition’ cases.” Id. at 426. In
that case, the defendant hid a phone camera under the
bathroom mirror, “apparently to capture onscreen as
much of [his daughter’s] body as possible as she entered
and exited the shower”; the girl was “at times seen fully
nude, from the back, from the front, and in profile”; “[h]er
bare breasts, buttocks, and pubic area [were] intermit-
tently visible as she turns on the shower, enters and exits
the shower.” Id. at 442. Despite the defendant’s obvious
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sexual motive, however, the video did not depict a “lasciv-
ious exhibition” because “the victims are engaged in nor-
mal, everyday activities for the setting, such as showering
and changing clothes” and “[t]he recorded interactions
with the victims are ordinary and do not enhance the sex-
uality of the video depictions.” Id. at 446.

Even more recently, the Tennessee Supreme Court
rejected an argument similar to the one adopted by the
Fourth Circuit in this case: The video at issue did not de-
pict a “lascivious exhibition,” held the court, despite the
defendant’s “careful placement of the camera,” “extensive
staging,” and “presence and conduct in the video.” State
v. Hall, No. M201502402SCR11CD, 2019 WL 117580, at
*14, *15-16 (Tenn. Jan. 7, 2019) (quotation marks omit-
ted). The defendant’s staging showed that he “intended to
video the Victim in the nude while changing clothes,” but
it did not make the exhibition itself any more “lascivious.”
Id. at *14.

On the other side of the split is the Kentucky Supreme
Court. In interpreting its state statute, the court sided
with the federal appeals courts who consider motive or
subjective intent: The court considered “more persua-
sive” the federal decisions evaluating “the photographer’s
intent[,] and the intended reaction of the expected viewer,
in determining whether a particular performance was a
‘lewd exhibition.” Purcell v. Commonwealth, 149 S.W.3d
382, 391-92 (Ky. 2004).

Needless to say, this motive-based inquiry “has been
the subject of significant controversy” and courts “are
sharply split.” Whited, 506 S.W.3d at 434. Now, the
Fourth Circuit’s decision has made that split even more
pronounced.
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B. The question is important and this case presents

an excellent vehicle in which to answer it.

Given the confusion over whether and to what extent
subjective intent matters, it is essential for the Court to
resolve this question.

1. For decades, the same conduct may be a federal sex
crime in one state and not a federal sex crime in another
state. These divergent standards not only affect ultimate
questions of guilt or innocence, but they also impede plea
bargaining and make it harder for lawyers to advise their
clients pretrial. This case reflects these problems: Cour-
tade’s trial counsel initially believed that the video did not
violate the statute and confidently moved to dismiss; then
changed his mind and deemed the dismissal motion a
“dead-end” (C.A. App. A577) after the prosecutor sent
him cases from other circuits.

2. Many states also rely on federal decisions interpret-
ing the federal child pornography statute to inform their
own laws, which are often phrased identically.® This reli-
ance has, in turn, created a division over the issue of mo-
tive that parallels the federal circuit split.

For example, the Fourth Circuit’s analysis and out-
come here diverges from Virginia state courts’ interpre-
tation of nearly identical language in the Virginia state

3 See, e.g., State v. Bolles, 541 S.W.3d 128, 139 (Tex. Crim. App.
2017) (“We may also turn to case law—Dboth state and federal—for
assistance in interpreting the meaning of [‘lewd exhibition’].”); State
v. Cerna, 522 SW.3d 373, 379 (Mo. Ct. App. 2017) (“[N]o Missouri
case has construed the term in conjunction with this statute; however,
numerous federal cases have applied the term to a similar federal
statute, and we find those cases instructive.”); Whited, 506 S.W.3d at
426 (“[W]e look particularly to federal caselaw for guidance in “las-
civious exhibition” cases.”); Hood v. State, 17 So. 3d 548, 555 (Miss.
2009) (adopting six-part Dost test used by many federal courts); State
v. Dubois, 746 N.W.2d 197, 208 (S.D. 2008) (same); State v. Saulsbury,
498 N.W.2d 338, 344 (Neb. 1993) (same).
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statute. Under Va. Code 18.2-374.1, depictions of child nu-
dity are “sexually explicit” only if they are “lewd,” Asa v.
Commonwealth, 441 S.E. 2d 26, 29 (Va. Ct. App. 1994);
“lewd” is treated as a synonym for “lascivious,” Dickerson
v. City of Richmond, 346 S.E. 2d 333, 336 (Va. Ct. App.
1986). Given these similarities, Virginia courts have relied
on federal cases when interpreting the state statute. See,
e.g., Foster v. Commonwealth, No. 0369-87-2, 1989 WL
641956, at *2 (Va. Ct. App. Nov. 21, 1989) (“the six factors
identified in [the federal Dost case] are germane to the
proscriptions of our statute and provide an appropriate
basis for gauging photographs under our statutory stand-
ard”).

Yet Virginia’s courts have reversed convictions based
on depictions of child nudity even when the defendant’s
sexual motive was clear. See, e.g., Frantz v. Common-
wealth, 388 S.E. 2d 273, 274-76 (Va. Ct. App. 1990) (de-
spite defendant’s sexual motive in possessing them, child-
pornography statute did not cover photos of naked under-
age boys because there was “no evidence that the boys as-
sumed erotic or provocative poses”); Asa, 441 S.E. 2d at
29. Charged for the same conduct under a statute with the
same language, a Virginia defendant like Courtade would
likely be convicted in federal court but acquitted in state
court.

That anomaly would result not from different choices
made by the Virginia General Assembly and the United
States Congress, but from courts’ different understand-
ing and application of federal precedents interpreting the
same language. And it would encourage prosecutors to fo-
rum shop—transferring cases from state court to federal
court to rely on more favorable decisions interpreting the
same language. Indeed, Courtade originally was charged
under Virginia’s state law; he was indicted on federal
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charges the day before his state-court trial; and the state
charges were then dismissed. C.A. App. A3, A323.

4. Nor should the Court decline to review this case and
resolve the split merely because the Fourth Circuit pur-
ported to be relying on objective factors rather than Cour-
tade’s motive or subjective intent. A disciplined and uni-
form interpretation of the Act turns on how the courts of
appeals analyze the cases, not how they label their analy-
sis. Cf. eBay v. MercExchange, L.L.C., 547 U.S. 388, 393
(2006) (although it “recited the traditional four-factor
test,” the district court did not “fairly appl[y] these tradi-
tional equitable principles in deciding respondent’s mo-
tion for a permanent injunction”). And here, the court of
appeals focused heavily if not exclusively on Courtade’s
motive and intent.

C. Inrelying on Courtade’s motive and subjective in-

tent, the decision below was incorrect.

The Fourth Circuit’s reliance on Courtade’s motive
and intent was also incorrect. As discussed above, the
court of appeals gleaned “lascivious exhibition” not from
the shower itself but from the way that Courtade manip-
ulated Doe into taking the shower. But a manipulation
standard is not found in the statutory text.

Perhaps most significantly, in choosing a broader def-
inition of “lascivious exhibition”—in which the same exhi-
bition becomes legal or illegal depending on how that ex-
hibition came about—the Fourth Circuit also did not ad-
dress the canon of noscitur a sociis: “[A] word is known
by the company it keeps.” Yates v. United States, 135 S.
Ct. 1074, 1085 (2015). Under this canon, the phrase “las-
civious exhibition of the genitals” must be harmonized
with the other forms of “sexually explicit conduct” preced-
ing it: “sexual intercourse,” “bestiality,” “masturbation,”
and “sadistic or masochistic abuse.” These are graphic
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sexual terms, and a “lascivious exhibition” must be

equally graphic.

The Court has recently and repeatedly applied nosci-
tur a sociis to prevent the federal government from ap-
plying statutes, including criminal statutes, too broadly:

e In Gustafson v. Alloyd Co., 513 U.S. 561 (1995), the
Court interpreted the word “communication” in the
Securities Act to mean a “public communication.” Be-
cause the word was preceded by other examples of
public communications, such as “notice, circular, [and]
advertisement,” it was “apparent that the list re-
fer[red] to documents of wide dissemination.” Id. at
575-T76.

e In Yates, the Court held that the term “tangible ob-
ject” referred “not to any tangible object”—such as a
fish, as the government argued—but rather to “the
subset of tangible objects involving records and docu-
ments, i.e., objects used to record or preserve infor-
mation.” 135 S. Ct. at 1085.

e In Lagos v. United States, 138 S. Ct. 1684 (2018), the
Court interpreted “other expenses” in the criminal-
restitution statute in light of the list of the preceding
words—“lost income, child care, and transporta-
tion”—finding “both the presence of company that
suggests limitation and the absence of company that
suggests breadth.” Id. at 1689.

These decisions foreclose the more freewheeling defini-

tion of “lascivious exhibition” used by the Fourth Circuit

in this case. When it comes to “sexual intercourse” (or

“bestiality” or “masturbation”), the act either takes place

or it does not—a defendant’s deceit or arousal (even if cap-

tured on video) does not create sexual intercourse where
it did not already exist. And under noscitur a sociis, the

same goes for determining whether the video showed “a

minor engaging in” a “lascivious exhibition of the * * *
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genitals[] or pubic area.” 18 U.S.C. 2252(a)(4)(B)(i); id.
§ 2256 (2)(A)(v).

The Act’s legislative history reinforces these textual
and structural limits. The Senate Report, for example, ex-
plains that “sexually explicit conduct’ was more tightly
drawn so as to include only those activities where the child
was engaged in sexually-oriented acts.” S. Rep. 95-438, at
13. Likewise, the House Report stated that “[i]t is also the
intent of the conferees that the definition of ‘sexually ex-
plicit conduct’ be interpreted so as to apply only to con-
duct that is sexual in nature.” H.R. Conf. Rep. 95-811, at
6.

Congress, to be clear, knew how to enact a broader
ban: The voyeurism statute applies to anyone with “the
intent to capture an image of a private area of an individ-
ual without their consent.” 18 U.S.C. 1801. And Congress
rejected a more flexible definition in the child-pornogra-
phy law: When writing the Act, Congress rejected a pro-
posal that would have broadly banned depicting child nu-
dity “for the purpose of sexual stimulation or gratification
of any individual who may view such depiction.” S. Rep.
95-438, at 11 (emphasis added).

Finally, the district court noted that the video was “not
innocent” and quoted a Ninth Circuit decision stating that
a narrower, purely objective definition of “lascivious exhi-
bition” would be “over-generous to the defendant.” App.,
mfra, 3ba (quoting Wiegand, 812 F.2d at 1244). And the
Fourth Circuit, in upholding the district court’s conclu-
sion, noted Courtade’s “deceit” and “manipulation.” Id. at
14a.

Courtade’s conduct was disturbing and immoral, and
he likely could have been prosecuted for violating one or
more provisions of Virginia law. But Congress chose its
words carefully. And as with enforcing vague laws, apply-
ing criminal statutes more broadly than written “hand[s]
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off the legislature’s responsibility for defining criminal be-
havior to unelected prosecutors and judges, and [leaves]
people with no sure way to know what consequences will
attach to their conduct.” United States v. Davis, 139 S. Ct.
2319, 2323 (2019). Congress may have defined “lascivious
exhibition” narrowly to avoid First Amendment concerns,
or to avoid routinely interfering with states’ exercising
their police power to enforce their own criminal laws.
“Legislation is, after all, the art of compromise, the limi-
tations expressed in statutory terms often the price of
passage, and no statute yet known pursues its stated pur-
pose at all costs.” Henson v. Santander Consumer USA
Inc., 137 S. Ct. 1718, 1725 (2017).

With the circuit courts divided over how to apply the
words that Congress wrote and how to review district-
court decisions applying those words, the Court should re-
view the case to restore uniformity and certainty to pros-
ecutions under the Act.

CONCLUSION
The petition for a writ of certiorari should be granted.
Respectfully submitted.

GREGORY M. LIPPER
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Before GREGORY, Chief Judge, and KING, Circuit
Judge.!

Affirmed by published opinion. Chief Judge Gregory
wrote the opinion, in which Judge King joined.

GREGORY, Chief Judge:

Appellant Ryan Courtade seeks post-conviction relief
in connection with his guilty plea for possession of child
pornography in violation of 18 U.S.C. § 2252(a)(4)(B). The
district court denied Courtade’s motion under 28 U.S.C.
§ 2255 to vacate, set aside, or correct his sentence. Find-
ing no error, we affirm the judgment of the district court.

L.

In August 2014, investigators with the Chesapeake
Police Department received a complaint from Courtade’s
wife alleging that she had discovered Courtade in the
bedroom of Jane Doe, his 14-year-old stepdaughter,
kneeling by the bed with his hands underneath the sheets
while she was asleep. When the police arrived at the res-
idence, an officer found Courtade inside his car breaking
a CD. The officer asked Courtade what was on the CD,
and he responded that there was “a video of Jane Doe,
naked and in the shower.” A member of the U.S. Navy
who had served as a combat photographer, Courtade said
that he had instructed Jane Doe to take the camera—a
GoPro video camera belonging to the Navy—into the

! Judge Thacker was unable to participate in oral argument. The de-
cision is filed by a quorum of the panel pursuant to 28 U.S.C. § 46(d).
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shower with her “to see if the camera was waterproof.”
With Courtade’s consent, the police then seized comput-
ers and other equipment from the residence. On a laptop
was a 24-minute video of Jane Doe showering.

According to a Statement of Facts that Courtade
signed, the video begins with Courtade turning on the
camera and placing it on the bathroom counter facing the
shower. Courtade speaks with Jane Doe and then leaves,
at which point Jane Doe “undresses completely, gets in
the shower, closes the shower curtain, and turns on the
shower.” Jane Doe then calls for Courtade, who reenters
the bathroom and hands her the camera over the shower
rod. Jane Doe holds the camera under the water before
returning it to Courtade, who reviews the camera and
hands it back to Jane Doe with instructions to put it on
the shower floor. Jane Doe complies and then gives the
camera back to Courtade. Courtade again places the cam-
era on the bathroom counter facing the shower and leaves
the bathroom. Jane Doe “peeks out at the camera a few
times,” and then exits “at the far end of the shower, drops
to the floor, and crawls out of the view of the camera be-
low the countertop.” She reappears at the other side of
the camera’s frame, “dries off, gets dressed,” and leaves
the bathroom. During the video, Jane Doe’s “breasts and
genitals are visible at various points.”

In March 2015, a grand jury returned a two-count in-
dictment against Courtade, and a superseding indictment
followed. Count One charged Courtade with production
of child pornography in violation of 18 U.S.C. § 2251(a),
and Count Two charged him with possession of child por-
nography in violation of 18 U.S.C. § 2252(a)(4)(B). In July
2015, the government offered Courtade a plea deal on
Count Two, which carried no mandatory minimum and a
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10-year statutory maximum. Count One had a 15-year
mandatory minimum and a 30-year statutory maximum.
As the government explained, it was offering this plea
deal to prevent Jane Doe from having to testify.

In August 2015, Courtade’s counsel filed a series of
pretrial motions, including a motion to dismiss the indict-
ment. Counsel argued principally that the video of Jane
Doe showering did not depict a minor engaging in “sex-
ually explicit conduct” within the meaning of the statute.
As relevant here, that term is defined as the “lascivious
exhibition of the anus, genitals, or pubic area of any per-
son.” 18 U.S.C. § 2256(2)(A)(v). Counsel reasoned that the
statutory definition is not met because “[t]he alleged vic-
tim in this video is simply showering”—she is “never in-
volved in any provocative or sexually-themed poses or ac-
tions,” and although her pubic area is visible at times, the
video “is filmed in its entirety in a fixed-zoom manner that
is never adjusted to aim for a specific portion or private
region of [her] body.” In sum, the video “merely depicts
nudity, and not sexually explicit conduct.”

Despite moving to dismiss the indictment, Courtade’s
counsel eventually took a different position on the case’s
merits after doing more research and talking with the
government’s lawyers. Specifically, counsel testified that
the government pointed him to cases outside the Fourth
Circuit that evaluated the “mindset of the defendant” in
making the video in addition to assessing the content of
the video itself—case law that “caused [him] some
greater concern as to the validity of the motion that [he]
had filed,” especially because the Fourth Circuit had no
precedent on the meaning of “lascivious exhibition.” And
if the motion to dismiss and the other pretrial motions
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were denied, counsel testified, potentially “a lot of dam-
aging evidence [] was going to come into trial in this case.”
For these reasons, counsel concluded that the motion to
dismiss “was essentially a no go” and “felt that the plea
was the best option” for Courtade. Counsel explained this
reasoning to Courtade, advised him that the Jane Doe
video met the definition of “sexually explicit conduct,”
and told him that he was guilty of the charged offense.

Courtade pleaded guilty to one count of possession of
child pornography, and a magistrate judge accepted the
plea agreement at a hearing held on August 25, 2015. As
part of the agreement, Courtade “waive[d] the right to
appeal the conviction and any sentence within the statu-
tory maximum . . . (or the manner in which that sentence
was determined) on the grounds set forth in 18 U.S.C. §
3742 or on any ground whatsoever.” Courtade also stipu-
lated to the Statement of Facts describing the circum-
stances of his arrest and the contents of the video.

In December 2015, the district court held a sentencing
hearing. The court noted that Courtade’s Sentencing
Guidelines range was 210-262 months, a range that ex-
ceeded the 10-year statutory maximum for the possession
charge to which he pleaded guilty. The court then sen-
tenced Courtade to the 10-year term, along with lifetime
supervised release, and dismissed the production charge.
No direct appeal was taken.

On December 22, 2016, Courtade, with new counsel,
filed a motion under 28 U.S.C. § 2255 alleging the follow-
ing grounds for relief. First, he claimed that he pleaded
guilty to conduct that is not eriminal under 18 U.S.C. §
2252(a)(4)(B) because the video does not show a minor en-
gaging in “sexually explicit conduct” as defined in 18
U.S.C. § 2256(2)(A). Second, Courtade argued that his
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guilty plea was not voluntary and intelligent because he
did not understand that the conduct to which he pleaded
guilty was not criminal. Third, he alleged that the district
court violated Federal Rule of Criminal Procedure
11(b)(3) by failing to determine a proper factual basis for
his guilty plea. And fourth, Courtade contended that
counsel provided ineffective assistance, including by fail-
ing to consult with him about an appeal.

Attached to the § 2255 motion were several exhibits.
As relevant here, Courtade attached as an exhibit a tran-
seript of the audio from the Jane Doe video. That tran-
seript reveals two more facts important to our analysis.
First, at the beginning of the video, Courtade lies to Jane
Doe and tells her that the camera “is off” and “can’t rec-
ord you.” See Courtade v. United States, No. 16-cv-736,
2017 WL 6397105, at *2 (E.D. Va. Dec. 13, 2017). Second,
Courtade induces Jane Doe to film herself by promising
her ice cream as a reward after her shower.? Id. at *2-3.

On December 13, 2017, the district court issued an or-
der denying the § 2255 motion. See id. at *15. The court
rejected Courtade’s first three grounds for relief as pro-
cedurally defaulted because he failed to file a direct ap-
peal and could not satisfy the actual innocence exception
to procedural default. Id. at *5-10. The court held in par-
ticular that Courtade was not actually innocent because
the video of Jane Doe does in fact depict “sexually explicit
conduct” in portraying a “lascivious exhibition of the

% As the government states, the Presentence Report (“PSR”) contains
additional facts concerning Courtade’s conduct. The district court
acknowledged the existence of these facts but declined to rely on
them in denying the § 2255 motion. See Courtade, 2017 WL 6397105,
at *7 n.5.
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anus, genitals, or pubic area.”” 18 U.S.C. § 2256(2)(A)(v).
Turning to the ineffective assistance ground for relief, the
court rejected this claim as well, holding that counsel was
not ineffective for failing to consult with Courtade about
filing an appeal. See Courtade, 2017 WL 6397105, at *11—
14. The court thus denied the motion in full.

Courtade timely appealed. In November 2018, this
Court granted a certificate of appealability on (1) whether
Courtade was actually innocent of possession of child por-
nography and (2) whether counsel provided ineffective
assistance by failing to consult with Courtade about non-
frivolous grounds for appeal.

II.
A.

On appeal, Courtade first contends that he is actually
innocent of possession of child pornography because the
video of Jane Doe showering does not depict a minor en-
gaging in “sexually explicit conduct” under 18 U.S.C.
§ 2252(a)(4)(B). And because he is actually innocent,
Courtade argues, his procedural default should be ex-
cused and his guilty plea deemed invalid and vacated. See
Bousley v. United States, 523 U.S. 614, 622 (1998) (hold-
ing that a defendant may raise a procedurally defaulted
claim if he can demonstrate actual innocence).

Before taking up Courtade’s actual innocence claim,
we address briefly arguments from the government

3 The court also denied the first three grounds for relief on the merits
to the extent they asserted or relied on the claim that Courtade’s con-
duct was not eriminal under 18 U.S.C. § 2252(a)(4)(B). See Courtade,
2017 WL 6397105, at *10. And the court denied a “jurisdictional” chal-
lenge that Courtade brought for similar reasons. Id. at *11.
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about why Courtade should not be permitted to make
such a claim in the first place. None of these arguments
has merit.

The government first argues that Courtade cannot
bring an actual innocence claim under Bousley because
his claim depends on the construction of a statute and he
has failed to identify any “new, binding precedent [that]
has changed the law applicable to the statute of convic-
tion,” a requirement for such a claim. As even the govern-
ment recognizes, however, this Court has previously en-
tertained actual innocence claims on the merits where the
claims turned on issues of statutory construction and
there was no intervening change in the law. See United
States v. Fugit, 7103 F.3d 248, 253-54 (4th Cir. 2012) (ad-
dressing merits of actual innocence claim where peti-
tioner argued that the district court erred in construing
the statute of conviction to encompass the conduct admit-
ted in the guilty plea); see also United States v. Burleson,
815 F.3d 170, 176 (4th Cir. 2016) (finding petitioner actu-
ally innocent where he pleaded guilty to a felon-in- pos-
session charge in 2013 but we determined—based on our
reading of the relevant statute and a 1992 decision from
this Court—that his prior convictions failed to qualify as
predicates necessary to sustain the conviction). We thus
reject the government’s argument in this regard.

The government also contends that Courtade cannot
pursue his actual innocence claim because his guilty plea
itself bars such a claim and so does the appellate waiver
in the plea agreement. Our case law again indicates oth-
erwise. See Fugit, 703 F.3d at 253-54 (addressing actual
innocence claim on the merits despite a guilty plea and no
intervening change in the law); see also United States v.
Adams, 814 F.3d 178, 182 (4th Cir. 2016) (stating that
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“[wle will refuse to enforce an otherwise valid [appeal]
waiver if to do so would result in a miscarriage of justice”
and explaining that a cognizable claim of actual innocence
meets this standard and compels the conclusion that the
§ 2255 motion falls outside the waiver’s scope). The gov-
ernment thus cannot successfully argue that the guilty
plea or appeal waiver bars Courtade’s claim.

We turn now to the merits of the § 2255 motion. To
establish that he is actually innocent of possession of child
pornography, Courtade “must demonstrate that, in light
of all the evidence, it is more likely than not that no rea-
sonable juror would have convicted him.” Bousley, 523
U.S. at 623 (quoting Schlup v. Delo, 513 U.S. 298, 327-28
(1995)) (internal quotation marks omitted). Actual inno-
cence “means factual innocence, not mere legal insuffi-
ciency.” Id.

Courtade’s actual innocence claim turns ultimately on
our interpretation of 18 U.S.C. § 2252(a)(4)(B), the stat-
ute of conviction. That statute criminalizes in relevant
part “knowingly possess[ing] . .. 1 or more [matters] . ..
which contain any visual depiction . . . which was produced
using materials which have been mailed or so shipped or
transported, by any means including by computer, if (i)
the producing of such visual depiction involves the use of
a minor engaging in sexually explicit conduct; and (ii)
such visual depiction is of such conduct.” 18 U.S.C.
§ 2252(a)(4)(B) (emphasis added). “Sexually explicit con-
duct” is defined as “(i) sexual intercourse, including geni-
tal-genital, oral-genital, anal-genital, or oral-anal,
whether between persons of the same or opposite sex; (ii)
bestiality; (iii) masturbation; (iv) sadistic or masochistic
abuse; or (v) lascivious exhibition of the anus, genitals,
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or pubic area of any person.” 18 U.S.C. § 2256(2)(A) (em-
phasis added). The question in this case is whether the
video of Jane Doe depicts a “lascivious exhibition of the
anus, genitals, or pubic area” under the statute.

We begin with the statutory text. See Chris v. Tenet,
221 F.3d 648, 651 (4th Cir. 2000) (“Statutory interpreta-
tion necessarily begins with an analysis of the language
of the statute.”). As an initial matter, we agree with Cour-
tade that the statute by its terms “requires more than
mere nudity, because the phrase ‘exhibition of the geni-
tals or pubic area’. . . is qualified by the word ‘lascivious.”
Unated States v. Villard, 885 F.2d 117, 124 (3d Cir. 1989)
(citation omitted); see also United States v. Amirault, 173
F.3d 28, 33 (1st Cir. 1999) (explaining that “the statute
requires more than mere nudity”). Based on the statutory
language, then, that Jane Doe appears nude in the video
cannot suffice to prove that the video meets the statutory
definition. If that were so, the word lascivious would be-
come superfluous. See Rubin v. Islamic Republic of Iran,
138 S. Ct. 816, 824 (2018) (courts must give effect to every
provision of a statute).

This Court has no precedent interpreting the term
“lascivious exhibition” as used in § 2256(2)(A)(v). “When
analyzing the meaning of an undefined statutory term,
‘we must first determine whether the language at issue
has a plain and unambiguous meaning.” Fugit, 703 F.3d
at 254 (quoting Chris, 221 F.3d at 651). According to Web-
ster’s, “lascivious” means “inclined to lechery: lewd, lust-
ful” or “tending to arouse sexual desire: libidinous, sala-
cious.” Webster’s Third New International Dictionary
1274 (2002); see also Black’s Law Dictionary 1013 (10th
ed. 2014) (defining the term as “tending to excite lust;
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lewd; indecent; obscene”). And “exhibit” means “to pre-
sent to view: show, display” or “to show publicly: put on
display in order to attract notice to what is interesting or
instructive or for purposes of competition or demonstra-
tion.” Webster’s Third at 796. Taken together, these defi-
nitions indicate that “lascivious exhibition” means “a de-
piction which displays or brings forth to view in order to
attract notice to the genitals or pubic area of children, in
order to excite lustfulness or sexual stimulation in the
viewer.” United States v. Knox, 32 ¥.3d 733, 745 (3d Cir.
1994) (citing Webster’s and Black’s Law).

Many courts, recognizing that applying the term “las-
civious exhibition” is not always easy, have looked to the
six factors articulated in United States v. Dost as guide-
posts in determining whether conduct meets the statu-
tory definition. 636 F. Supp. 828, 832 (S.D. Cal. 1986) (ex-
plaining that the factors are neither controlling nor ex-
haustive). As Courtade points out, however, the Dost fac-
tors have been subject to criticism over the years. See,
e.g., United States v. Frabizio, 459 F.3d 80, 8 (1st Cir.
2006) (observing that the factors “have fostered myriad
disputes that have led courts far afield from the statutory
language”). Particularly divisive has been the sixth fac-
tor, which potentially implicates subjective intent and
asks whether the depiction is intended or designed to
elicit a sexual response in the viewer.! See United States

*The other factors are: (1) whether the depiction focuses on the
child’s genitalia or pubic area; (2) whether it is sexually suggestive,
i.e., in a place or pose associated with sexual activity; (3) whether the
child is depicted in an unnatural pose or inappropriate attire; (4)
whether the child is clothed or nude; and (5) whether the depiction
suggests sexual coyness or a willingness to engage in sexual activity.
Dost, 636 F. Supp. at 832.
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v. Brown, 579 F.3d 672, 682-83 (6th Cir. 2009) (explaining
that “[s]Jome courts have accepted arguments that lasciv-
iousness should be determined from the image alone” and
“[o]ther courts have explicitly avoided the question”).
Courtade indeed argues at length that his subjective in-
tent or motive in creating the video is irrelevant to our
analysis, and that considering his intent would be at odds
with the statutory language and would raise concerns un-
der the Due Process Clause and the First Amendment.

In this case, we need not venture into the thicket sur-
rounding the Dost factors or define the parameters of any
subjective-intent inquiry, because we can dispose of this
case based on the objective characteristics of the video
alone. The plain meaning of “lascivious exhibition” re-
quires that we ask whether the video depicts Jane Doe’s
genitals or pubic area “in order to excite lustfulness or
sexual stimulation in the viewer.” Knox, 32 F.3d at 745.
Here, the video’s objective characteristics—the images
and audio contained within its four corners, irrespective
of Courtade’s private subjective intentions—reveal the
video’s purpose of exciting lust or arousing sexual desire
within the plain meaning of “lascivious exhibition.”

Far from depicting merely a girl showering, drying
off, and getting dressed, the video contains extensive nu-
dity—including shots of her breasts and genitals—that is
entirely the product of an adult man’s deceit, manipula-
tion, and direction as captured in the video.” As the dis-

® The district court reviewed the video in camera and made these fac-
tual findings, which we review for clear error. See United States v.
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trict court found, Courtade tricks Jane Doe into undress-
ing by lying to her about wanting to “test” whether the
camera is waterproof—a test he could have conducted
himself by (for example) holding the camera under a run-
ning tap. Courtade, 2017 WL 6397105, at *9 & n.10.° Cour-
tade lies to Jane Doe again by reassuring her—before she
begins showering—that the camera is off and cannot rec-
ord her. Id. Once Jane Doe takes the camera in the
shower, Courtade directs her on how to hold and position
it, ensuring that the camera records her nude body. See,
e.g., id. at *8 (directing her to “hold [the camera] like
arm’s length in front of you . . . so the back is away from
you”); id. (instructing her to “set it back down on the
[shower] floor there,” where it continues recording her
shower). Courtade himself also takes an active role in
filming Jane Doe’s nude body, at one point holding the
wide-angle camera above the shower rod—long after he
has “tested” the waterproof quality of the camera—and
deliberately angling the camera lens down in such a way
as to capture even more footage of Jane Doe’s breasts and
genitals. See td. And while Jane Doe is showering, more-
over, Courtade can be heard promising her ice cream as
a reward for testing the camera. See id. at *9.

On its face, then, the video depicts not simply a young
girl nude in the shower. Its images and audio reveal a
young girl deceived and manipulated by an adult man into

Roane, 378 F.3d 382, 395 (4th Cir. 2004). The court also based its find-
ings on the Statement of Facts and the audio transcript of the video
that was attached to the § 2255 motion.

% As the district court further observed, Courtade leaves the camera
on to continue recording Jane Doe in the shower even after his test
has ended. See id. at *8 & n.8.
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filming herself nude in the shower, and methodically di-
rected to do so in a way that ensures she records her
breasts and genitals. See United States v. Ward, 686 F.3d
879, 883-84 (8th Cir. 2012) (“When a photographer se-
lects and positions his subjects, it is quite a different mat-
ter from the peeking of a voyeur upon an unaware subject
pursuing activities unrelated to sex.” (citation omitted)).
The video also reveals an adult man himself filming a
teenage girl’s breasts and genitals as she showers. Under
these circumstances, we are satisfied that the video ob-
jectively depicts a “lascivious exhibition” because the im-
ages and audio—revealing deceit, manipulation, and the
careful directing and filming of a young girl resulting in
footage of her breasts and genitals—make clear that the
video’s purpose was to excite lust or arouse sexual desire
in the viewer. See Knox, 32 F.3d at 745." This conclusion
requires no probing of Courtade’s subjective intent or
any sustained examination of his motives; it follows from
the video itself, and would thus be apparent to any rea-
sonable viewer.

On this record, therefore, Courtade has failed to show
that “it is more likely than not that no reasonable juror
would have convicted him.” Bousley, 523 U.S. at 623
(quoting Schlup, 513 U.S. at 327-28). A reasonable jury

"Cf. Amirault, 173 F.3d at 30, 33-34 (finding no lascivious exhibition
where the depiction had been downloaded from the internet and was
“a photograph of a young naked female, probably a teenager,” stand-
ing “face forward, in a hole in the sand, with her feet below the
ground” and with her pubic area visible at the bottom of the photo);
Villard, 885 F.2d at 123-25 (finding no lascivious exhibition where
“closein” photographs showed a young boy lying naked on a bed with
his eyes closed, his knees “bent slightly upwards,” and a “three quar-
ters erection”).
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indeed could have found that the Jane Doe video depicts
a “lascivious exhibition of the anus, genitals, or pubic
area” and convicted Courtade of possessing child pornog-
raphy in violation of 18 U.S.C. § 2252(a)(4)(B). For this
reason, Courtade’s actual innocence claim fails, and his
first three grounds for relief are procedurally barred.

B.

Courtade separately contends that plea counsel pro-
vided ineffective assistance by failing to consult with him
about filing an appeal. This claim is not subject to proce-
dural default. See Massaro v. United States, 538 U.S. 500,
503-04 (2003).

In Roe v. Flores-Ortega, the Supreme Court held that
counsel has a constitutional duty to consult with a defend-
ant about an appeal “when there is reason to think either
(1) that a rational defendant would want to appeal (for ex-
ample, because there are nonfrivolous grounds for ap-
peal), or (2) that this particular defendant reasonably
demonstrated to counsel that he was interested in appeal-
ing.” 528 U.S. 470, 480 (2000). Before this Court, Cour-
tade argues only that counsel was constitutionally defi-
cient in failing to consult with him because a rational de-
fendant would have wanted to appeal given the nonfrivo-
lous argument that his conduct did not constitute a
crime.® See Bostick v. Stevenson, 589 F.3d 160, 167 n.9

§ Courtade unsuccessfully argued the second prong before the district
court—that he tried to speak with counsel about appealing—but he
does not press that argument before this Court. It is thus forfeited.
See United States v. Robinson, 744 F.3d 293, 298 (4th Cir. 2014) (dis-
tinguishing waiver from forfeiture and defining forfeiture as “the fail-
ure to make the timely assertion of a right” (citation omitted)). Even
if we were to address the argument, however, the district court com-
mitted no error in finding that the record does not support Courtade’s
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(4th Cir. 2009) (ground for appeal need not prove merito-
rious to be nonfrivolous).

Under the circumstances of this case, Courtade can-
not show that a rational defendant in his position would
have wanted to appeal.’ See Flores-Ortega, 528 U.S. at
480 (stating that “[o]nly by considering all relevant fac-
tors in a given case can a court properly determine
whether a rational defendant would have desired an ap-
peal”); see also United States v. Cooper, 617 F.3d 307,
313-14 (4th Cir. 2010). Courtade pleaded guilty and exe-
cuted a broad appellate waiver, and he otherwise indi-
cated a desire for the proceedings to end, including
through providing a written statement (as reflected in the
PSR) that “I truly hope that my acceptance of responsi-
bility and my plea of guilty to this offense will assist in the
healing process for all who have been impacted by my
conduct.” See Flores-Ortega, 528 U.S. at 480 (explaining
that “a highly relevant factor” in the inquiry is whether
the defendant pleaded guilty “both because a guilty plea
reduces the scope of potentially appealable issues and be-
cause such a plea may indicate that the defendant seeks
an end to judicial proceedings”); see also id. (stating that
“the court must consider . . . whether the plea expressly
reserved or waived some or all appeal rights”).

assertion that he reasonably demonstrated to his attorneys that he
was interested in appealing. See Courtade, 2017 WL 6397105, at *14.

9We note that Courtade’s appellate waiver does not bar him from
making this showing. See United States v. Poindexter, 492 F.3d 263,
271 (4th Cir. 2007) (explaining that “an attorney in an appeal waiver
case still owes important duties to the defendant,” including the duty
to consult with him about an appeal under Flores-Ortega); see also
Adams, 814 F.3d at 182 (declining to enforce appeal waiver where pe-
titioner alleged actual innocence).
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In return for his plea, moreover, Courtade received
dismissal of the more serious production charge, which
carried a 15-year mandatory minimum and a 30-year
maximum. See id. (court must consider “whether the de-
fendant received the sentence bargained for as part of the
plea”). Courtade’s guilty plea also spared Jane Doe from
having to testify, another significant consideration in de-
termining whether a defendant in his position would have
wanted to appeal.

For these reasons, and where counsel properly ad-
vised Courtade of the risks of going to trial given the un-
favorable case law and Courtade understood these risks
(foremost among them losing his plea deal), we conclude
that Courtade has failed to show that a defendant in his
position would have wanted to appeal. Counsel was there-
fore not constitutionally deficient in failing to consult with
Courtade about taking an appeal, and his ineffective as-
sistance claim fails.

III.

For the foregoing reasons, we affirm the judgment of
the district court.

AFFIRMED
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APPENDIX B

FILED: November 6, 2018

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 18-6150
(2:15-cr-00029-RBS-LRL-1; 2:16-¢v-00736-RBS)

UNITED STATES OF AMERICA,
Plaintiff-Appellee,

V.

RYAN COURTADE,
Defendant-Appellant.

CORRECTED ORDER

Ryan Courtade seeks to appeal the district court’s or-
der denying relief on his 28 U.S.C. § 2255 (2012) motion.
We grant a certificate of appealability on the following is-
sues:

(1) Whether Courtade is actually innocent of posses-
sion of child pornography and, if so, whether Cour-
tade’s guilty plea is invalid; and

(2) Whether plea counsel rendered ineffective assis-
tance by failing to consult Courtade about nonfriv-
olous grounds for appeal.
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The Clerk’s Office will issue a final briefing order by
separate order. See 4th Cir. R. 22(a).

For the Court

/s/ Patricia S. Connor, Clerk
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APPENDIX C

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
Norfolk Division

RYAN COURTADE,
Petitioner,

V.

UNITED STATES OF AMERICA,
Respondent.

CIVIL NO. 2:16¢v736
[ORIGINAL CRIMINAL NO. 2:15¢cr29]

ORDER

For the reasons set forth in the court’s Opinion, filed
on December 13, 2017, the court declines to issue a certif-
icate of appealability. The Clerk is DIRECTED to send a
copy of this Order to the counsel for the Petitioner and to
the United States Attorney at Norfolk.

IT IS SO ORDERED.

/s/ Rebecca Beach Smith, Chief Judge
REBECCA BEACH SMITH
CHIEF JUDGE

December 29, 2017
Nune pro tune December 13, 2017
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APPENDIX D

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
Norfolk Division

RYAN COURTADE,
Petitioner,

V.

UNITED STATES OF AMERICA,
Respondent.

CIVIL NO. 2:16¢v736
[ORIGINAL CRIMINAL NO. 2:15cr29]

OPINION

This matter is before the court on the Petitioner’s Mo-
tion Under 28 U.S.C. § 2255 to Vacate, Set Aside, or Cor-
rect Sentence by a Person in Federal Custody (“Mo-
tion”), and incorporated Memorandum, filed by counsel
on December 22, 2016. ECF No. 51. The court issued an
order requiring the government to respond on January
18, 2017. ECF No. 53. Subsequently, the United States
sought discovery from the Petitioner’s former counsel.
ECF No. 54. That motion was granted in accordance with
the protective order issued in the court’s Memorandum
Order of March 20, 2017. ECF No. 66. The affidavits of
the Petitioner’s former counsel, with attached exhibits,
were filed under seal on April 19, 2017. ECF Nos. 71, 72.

The United States filed a Response in Opposition to
the Motion on May 19, 2017. ECF No. 76. The Petitioner
filed his Reply on June 5, 2017. ECF No. 79. On July 20,
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2017, the court ordered the United States to file, under
seal, the original video at issue in this case, so that the
court could conduct an in camera review of the video.
ECF No. 82. On July 28, 2017, the court granted the Pe-
titioner’s request for an evidentiary hearing. ECF No. 84.
On October 16, 2017, prior to the evidentiary hearing, the
Petitioner filed a letter that included supplemental au-
thority for the court’s consideration. ECF No. 88. At the
evidentiary hearing on October 17, 2017, the court set a
deadline at October 20, 2017, at 5:00 P.M., for the parties
to file any additional materials for the court to consider.
ECF No. 89. On the evening of October 20, 2017, the Pe-
titioner filed Proposed Findings of Fact and Conclusions
of Law. ECF No. 90. The Motion is now ripe for review.

I. FACTUAL AND PROCEDURAL HISTORY

On May 20, 2015, a grand jury returned a two-count
Superseding Indictment against the Petitioner. Count
One charged the Petitioner with Production of Child Por-
nography, in violation of 18 U.S.C. §§ 2251(a), (e), and
2256(2). ECF No. 13 at 1. Count Two charged the Peti-
tioner with Possession of Child Pornography, in violation
of 18 U.S.C. § 2252(a)(4)(B). 1d. at 2. On August 25, 2015,
the Petitioner, appearing with counsel, pleaded guilty to
Count Two. ECF Nos. 26, 27. The Petitioner, under oath,
and the government agreed to a “Statement of Facts,”
which described the following foundations for the Peti-
tioner’s guilty plea:

On August 5, 2014, the Petitioner was found in the
bedroom of Jane Doe, a young teenager, kneeling by her
bed with his hands underneath the sheets. Statement of
Facts 13, ECF No. 28. Jane Doe was asleep at the time.
Id. When local police arrived on the scene, they found the
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Petitioner in his car, breaking a CD. Id. 1 4. When ques-
tioned about the contents of the CD, the Petitioner in-
formed the police that it was a video of Jane Doe naked
and in the shower, made with a GoPro video camera be-
longing to the United States Navy. Id. The Petitioner
“stated he had Jane Doe take the camera in the shower
to see if the camera was waterproof.” Id. A forensic re-
view of the Petitioner’s computer revealed a twenty-four
minute video of Jane Doe. Id. 1 6.

In the video, COURTADE is seen turning
on the video camera and then placing the
camera on the bathroom counter facing the
shower with Jane Doe in view.
COURTADE talks to Jane Doe and then
leaves. Jane Doe undresses completely,
gets in the shower, closes the shower cur-
tain, and turns on the shower. Jane Doe
then calls for COURTADE, who comes
back into the bathroom, hands her the cam-
era over the shower rod, and Jane Doe runs
the camera under the water for a little
while. Jane Doe hands the camera back to
COURTADE, COURTADE reviews the
camera, and hands the camera back to Jane
Doe and tells her to put it on the floor of the
shower. Jane Doe follows the instruction,
and then gives it back to COURTADE.
COURTADE then places the camera, still
on, back on the counter of the bathroom fac-
ing the shower and exits the bathroom.
Jane Doe peeks out at the camera a few
times, then gets out at the far end of the
shower, drops to the floor, and crawls out of
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the view of the camera below the counter-
top. Jane Doe reappears on the other side
of the camera’s view, dries off, gets dressed
and exits the bathroom. During the video,
Jane Doe’s breasts and genitals are visible
at various points.

Id. In the Plea Agreement, which the Petitioner signed
and confirmed under oath at the plea agreement hearing,
ECF No. 26, he stated that he (1) “will plead guilty be-
cause [he] is in fact guilty of the charged offense,” (2) “ad-
mits the facts set forth in the statement of facts filed with
this plea agreement[,] and [ (3) ] agrees that those facts
establish guilt of the offense charged beyond a reasona-
ble doubt.” Plea Agreement 13, ECF No. 27.

The Petitioner also attached a transcript of the audio
from the video to his Motion as Exhibit 3:

Beginning

{COURTADE starts video, showing his
face. He places it on the bathroom counter
facing the shower, the wide angle lens
shows the entire bathroom. He says some-
thing here that is covered by noise from
movement. }

:11 to :39

COURTADE: Unclear until “... this is off,
[unclear], can’t record you. You want to take
this out and do this myself I will. It’s all up
to you. You cool?

VIC: Yeah.

COURTADE: So just holler at me in a mi-
nute, when you get in the shower, gonna
hand it to you, can you do that?
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VIC: ‘Kay.

COURTADE: [unclear due to VIC tapping
on counter] You cool?

VIC: Um-hm.

COURTADE: You gonna need a minute, or
you need to use the bathroom?

VIC: I just need a minute.
COURTADE: Okay.

{COURTADE exits bathroom, shutting
door. From :40 to 1:44, VIC undresses,
starts water, turns on shower, and gets in}

1:46 to 2:47

VIC: [sealed]!

COURTADE: (through door) You ready?
VIC: Yeah!

COURTADE: Ready?

VIC: Yeah!

{COURTADE reenters bathroom}
COURTADE: You good?

VIC: Yeah.

{COURTADE picks up camera, hands it
over shower curtain to VIC}

COURTADE: So if you hold it like right in
front of you, and hold it under the water for
a few minutes, then hand it back to me, so I
can make sure no water’s getting into it . . .

! For privacy purposes, the vietim’s remark is placed under seal and
attached hereto as Exhibit A.
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VIC: Okay.

COURTADE: then just (garbled by noise)
... off ... hold it like arm’s length in front of
you ... (garbled by noise) ... so the back is
away from you ... (garbled)

{VIC takes camera and puts it under the
shower spray, gives it back.}

3:39 to 4:20

COURTADE: Yeah. I'm going to be over
here for a second ... { } Alright, it looks
good. Doesn’t look like any water’s getting
in there, {hands it back to VIC over cur-
tain} Got it?

VIC: Yeah.

COURTADE: You need to set it back down
on the floor there. {VIC puts camera on
floor of shower, pointing up at her as she
washes}

VIC: Like that? (barely audible over shower
hitting camera)

(Shower runs over camera from 4:20 until
9:37)

9:37 to

VIC: (garbled by noise)
COURTADE: What’s that?
VIC: (garbled by noise)

COURTADE: (garbled by noise) Will you,
rinse it off?

VIC: Okay.
9:55 to 11:03
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COURTADE: Hold it .... Out in front of you
... just a little bit ... (garbled) .... There.

10:10 begins tapping on the video recorder
repeatedly, COURTADE speaks but is gar-
bled until he says “There. Alright.”

10:25

COURTADE: you ahhhh.... (garbled from
brushing/tapping noises)

VIC: Yeah?
COURTADE: (garbled)
VIC: yeah.

COURTADE: (garbled) .... I have a sur-
prise waiting for you downstairs.

VIC: (garbled)
COURTADE: It starts with i.c.e ....
VIC:i.c.e.?

COURTADE: ic.e.? What has
i.c.e.c.r.e.a.m. in it?

VIC: Ice cream?
COURTADE: no.
VIC: (giggles) heehee, yeah.
(pause)
COURTADE: (unable hear name)
VIC: Ummhummm?
COURTADE: Hurry up, please.
VIC: Okay.
{COURTADE leaves at 11:04. No further
dialog[ue].)

Mot. Ex. 3, ECF No. 51-1.
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On December 18, 2015, the Petitioner was sentenced
to one hundred twenty (120) months imprisonment. ECF
No. 47. The Judgment was entered on December 21,
2015. ECF No. 48. The Petitioner did not appeal.

II. LEGAL STANDARDS

A prisoner may challenge a sentence imposed by a
federal court, if (1) the sentence violates the Constitution
or laws of the United States; (2) the sentencing court
lacked jurisdiction to impose the sentence; (3) the sen-
tence exceeds the statutory maximum; or (4) the sentence
“is otherwise subject to collateral attack.” 28 U.S.C.
§ 2255(a). A sentence is “otherwise subject to collateral
attack,” if a petitioner shows that the proceedings suf-
fered from “a fundamental defect which inherently re-
sults in a complete miscarriage of justice.” United States
v. Addonizio, 442 U.S. 178, 185 (1979) (quoting Hill v.
United States, 368 U.S. 424, 428 (1962) (internal quota-
tion marks omitted)). If the Petitioner is successful in
making such a showing, the court may vacate, set aside,
or correct the sentence. See 28 U.S.C. § 2255(b). How-
ever, if the motion, when viewed against the record,
shows that the petitioner is entitled to no relief, the court
may summarily deny the motion. Raines v. United States,
423 F.2d 526, 529 (4th Cir. 1970).

Further, once a defendant has waived or exhausted
his appeals, the court is “entitled to presume he stands
fairly and finally convicted.” United States v. Frady, 456
U.S. 152, 164 (1982). Under the doctrine of procedural
default, claims asserting errors, of fact or law,

that could have been, but were not raised on
direct appeal are barred from review under
§ 2255, unless the defendant [ (1) ] shows
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cause for the default and actual prejudice
resulting from such errors or [ (2) ] demon-
strates that a miscarriage of justice would
result from the refusal of the court to enter-
tain the collateral attack.

United States v. Shelton, No. 1:04cr45, 2009 WL 90119, at
*1 (W.D. Va. Jan. 14, 2009) (citing United States v.
Mikalajunas, 186 F.3d 490, 492-93 (4th Cir. 1999)); see
also Frady, 456 U.S. at 167-68. If alleging cause and prej-
udice, both must be present, and the absence of either is
sufficient to deny the petitioner relief. See id. at 168
(“[W]e find it unnecessary to determine whether [the pe-
titioner] has shown cause, because we are confident he
suffered no actual prejudice.”). Cause “must turn on
something external to the defense, such as the novelty of
the claim or a denial of effective assistance of counsel.”
Mikalajunas, 186 F.3d at 493 (citing Murray v. Carrier,
477 U.S. 478, 488 (1986)). Prejudice cannot be “merely
that the errors at [the] trial created a possibility of prej-
udice, but that they worked to [the petitioner’s] actual
and substantial disadvantage, infecting his entire trial
with error of constitutional dimensions.” Frady, 456 U.S.
at 170 (emphasis in original).

Alternatively, if alleging that “a miscarriage of justice
would result from the refusal of the court to entertain the
collateral attack, a movant must show actual innocence by
clear and convincing evidence.” Mikalajunas, 186 F.3d at
493 (citing Murray, 477 U.S. at 496). “To establish actual
innocence, [the] petitioner must demonstrate that ‘in
light of all the evidence,’ ‘it is more likely than not that no
reasonable juror would have convicted him.” Bousley v.
United States, 523 U.S. 614, 623 (1998) (quoting Schlup v.
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Delo, 513 U.S. 298, 327-28 (1995)). Because ‘““actual inno-
cence’ means factual innocence, not mere legal insuffi-
ciency,” Bousley, 523 U.S. at 623, and “resolving [actual
innocence] claims on an artificially restricted record
would eviscerate the critical systemic interest in finality,”
United States v. Fugit, 703 F.3d 248, 257 (4th Cir. 2012),
the court is not limited to the stipulated facts that typi-
cally accompany a plea agreement or colloquy. Rather,
the court can look to the entire universe of admissible ev-
idence. See Bousley, 523 U.S. at 624 (stating the govern-
ment can “present any admissible evidence of [the] peti-
tioner’s guilt even if that evidence was not presented dur-
ing petitioner’s plea colloquy”); Schlup, 513 U.S. at 328
(stating that “[t]he habeas court must make its determi-
nation concerning the petitioner’s innocence in light of all
of the evidence ...” (internal quotation marks and cita-
tion omitted)); Fugit, 703 F.3d at 256-58 (reasoning that
facts contained in a presentence report, conceded to by
the defendant in open court and used by the trial judge as
the basis for sentencing, are firmly within the realm of
admissible evidence).

ITI. ANALYSIS

The Petitioner alleges five grounds for relief in his
Motion:*

Ground One: the charged conduct is not criminal un-
der 18 U.S.C. § 2252(a)(4) (B), because the video at issue
in the indictment does not show a minor engaging in sex-
ually explicit conduct, as defined in 18 U.S.C. § 2256(2);

% For clarity, the Petitioner’s Ground Four claiming ineffective assis-
tance of counsel has been split into two separate grounds, for pur-
poses of this Opinion.
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Ground Two: the Petitioner’s guilty plea was not vol-
untary and intelligent, because the Petitioner did not un-
derstand that the conduct to which he pleaded guilty was
not criminal;

Ground Three: the District Court did not properly de-
termine the factual basis for the Petitioner’s guilty plea,
as required by Rule 11 of the Federal Rules of Criminal
Procedure;

Ground Four: the Petitioner’s counsel provided inef-
fective assistance by advising him to plead guilty without
informing him that his conduct was not criminal under the
applicable statute;

Ground Five: the Petitioner’s counsel provided inef-
fective assistance by failing to consult with him regarding
whether to file an appeal.

Mot. at 4-10, 23-45. At the evidentiary hearing on Octo-
ber 17, 2017, ECF No. 89, the Petitioner withdrew
Ground Four. See Proposed Findings of Fact and Con-
clusions of Law at 1 n.1, ECF No. 90. However, to the ex-
tent that Ground Four relates to, or relies on, the Peti-
tioner’s other claims, the court will consider it.

The United States argues that Grounds One, Two,
and Three are procedurally defaulted, as the Petitioner
could have raised them on direct appeal but did not. See
Resp. at 9-12, ECF No. 76; see also Mikalajunas, 186
F.3d at 492-93; Frady, 456 U.S. at 167-68. The Petitioner
argues that he can demonstrate “actual innocence” to
overcome this default. Mot. at 4, 24. Therefore, the court
must first determine whether Grounds One, Two, and
Three are procedurally defaulted, or whether the Peti-
tioner can successfully claim actual innocence.
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A. Actual Innocence of Charged Conduct

The crime to which the Petitioner pleaded guilty pro-
vides for the punishment of any person who

knowingly possesses ... 1 or more books, magazines,
periodicals, films, video tapes, or other matter which
contain any visual depiction that has been mailed, or
has been shipped or transported using any means or
facility of interstate or foreign commerce or in or af-
fecting interstate or foreign commerce, or which was
produced using materials which have been mailed or
so shipped or transported, by any means including by
computer, if—

(i) the producing of such visual depiction involves
the use of a minor engaging in sexually explicit con-
duct; and

(ii) such visual depiction is of such conduct|.]

18 U.S.C. § 2252(a) (4) (B). The Petitioner argues that he
is “actually innocent” of this crime because the video of
Jane Doe does not show her engaging in “sexually explicit
conduct,” as that term is defined in 18 U.S.C. § 2256(2)
(A). Mot. at 4, 25, 31-34. Pursuant to 18 U.S.C. § 2256(2)
(A), “sexually explicit conduct” is defined as “(i) sexual in-
tercourse, including genital-genital, oral-genital, anal-
genital, or oral-anal, whether between persons of the
same or opposite sex; (ii) bestiality; (iii) masturbation; (iv)
sadistic or masochistic abuse; or (v) lascivious exhibition
of the genitals or pubic area of any person[.]” 18 U.S.C.
§ 2256(2) (A). Neither party has argued that subsections
(i)—(iv) apply in this case. Accordingly, the precise inquiry
here is whether the video of Jane Doe naked and in the
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shower depicts a “lascivious exhibition of the genitals or
pubic area.”

1. Legal Parameters of the Inquiry

To the court’s knowledge, there are no cases in which
the United States Court of Appeals for the Fourth Circuit
has interpreted “lascivious” for the purpose of determin-
ing whether a particular visual depiction meets the statu-
tory definition set out in § 2256(2)(A)(v). The Petitioner
argues that a “lascivious exhibition of the genitals or pu-
bic area” requires sexual behavior or suggestiveness by
the child depicted, either through dress or pose, and that
mere nudity in the shower, “where one is expected to be
naked on a daily basis as a matter of course,” is insuffi-
cient to support a finding of lasciviousness. Mot. at 30-32.
For the reasons below, the court disagrees with the Peti-
tioner’s interpretation.

“[L]ascivious’ is a ‘commonsensical term.” United
States v. Whorley, 400 F. Supp. 2d 880, 884 (E.D. Va.
2005) (quoting United States v. Arvin, 900 F.2d 1385, 1390
(9th Cir. 1990)). Courts, including district courts within
the Fourth Circuit, have primarily looked to the six “Dost
factors” as guideposts for the “commonsensical” inquiry
into whether a particular visual depiction is “lascivious.”
See, e.g., Whorley, 400 F. Supp. 2d at 883-84 (determin-
ing the Dost factors were relevant, but not controlling, to
the lascivious question, and rejecting expert testimony on
“whether an image is lascivious,” as “/lascivious’ is a ‘com-
monsensical term” (quoting Arvin, 900 F.2d at 1390)).
The Dost factors are:

3 The Petitioner does not contest that the video shows Jane Doe’s pu-
bic area. Mot. at 16, 31 & n.2; Reply at 10 nn. 4-5.
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1) whether the focal point of the visual de-
piction is the child’s genitalia or pubic area;

2) whether the setting of the visual depic-
tion is sexually suggestive, i.e., in a place or
pose generally associated with sexual activ-
ity;

3) whether the child is depicted in an unnat-
ural pose, or in inappropriate attire, consid-
ering the age of the child,

4) whether the child is fully or partially
clothed, or nude;

5) whether the visual depiction suggests
sexual coyness or a willingness to engage in
sexual activity; and

6) whether the visual depiction is intended
or designed to elicit a sexual response in the
viewer.

Whorley, 400 F. Supp. 2d at 883 (citing United States v.
Dost, 636 F. Supp. 828, 832 (S.D. Cal. 1986), aff’d sub nom.
United States v. Wiegand, 812 F.2d 1239 (9th Cir. 1987)).

The Dost factors are neither exhaustive nor control-
ling on the question of whether a depiction is lascivious.
Further, no one factor is outcome-determinative, nor do
all the factors need to be present for a finding of lascivi-
ousness. See Whorley, 400 F. Supp. 2d at 883 (quoting
cautionary language from Dost, 636 F. Supp. at 832).* The

* In fact, the court in Dost stated from the outset that “the ‘lascivious
exhibition’ determination must be made on a case-by-case basis using
general principles as guides for analysis,” and that “the trier of fact
should look to the [ ] factors, among any others that may be relevant
in the particular case.” 636 F. Supp. at 832 (emphasis added).
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courts that have adopted, or otherwise endorsed or al-
lowed the use of, the Dost factors have all followed this
comprehensive approach. See United States v. Wells, 843
F. 3d 1251, 1253-54 (10th Cir. 2016); United States v.
McCall, 833 F.3d 560, 563 (5th Cir. 2016); United States
v. Russell, 662 F.3d 831, 843 (7th Cir. 2011); United States
v. Larkin, 629 F.3d 177, 182 (3d Cir. 2010); United States
v. Brown, 579 F.3d 672, 680 (6th Cir. 2009); United States
v. Rivera, 546 F.3d 245, 249-50 (2d Cir. 2008); United
States v. Hill, 459 F.3d 966, 972 (9th Cir. 2006); United
States v. Frabizio, 459 F.3d 80, 87-88 (1st Cir. 2006);
United States v. Horn, 187 F.3d 781, 789 (8th Cir. 1999).

The Petitioner argues that the application of the Dost
factors to this case weighs against a finding of lascivious-
ness. In making this argument, he urges this court to dis-
regard the sixth Dost factor—the intended effect of the
visual depiction on the viewer—and to further adopt a re-
quirement that the depiction contain an affirmative sex-
ual act by the minor. Mot. at 33—-34.

However, “children typically are not mature enough
to project sexuality consciously.” Russell, 662 F.3d at 844
(citing Arvin, 900 F.2d at 1391); see also Frabizio, 459
F.3d at 89. Requiring “the child subject [to] exhibit sexual
coyness in order for an image to be lascivious ... r[uns] the
risk of limiting the statute.” Id.; see also Wiegand, 812
F.2d at 1244 (critiquing the district court’s focus on
whether the child appeared willing to engage in sexual ac-
tivity, as “over-generous to the defendant,” because it
“impl[ied] . . . that the pictures would not be lascivious un-
less they showed sexual activity or willingness to engage
in it”). Thus, many courts have held that a child is not re-
quired to demonstrate sexual invitation or coyness in
pose, dress, or manner for a visual depiction of the child
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to be lascivious. E.g., United States v. Wolf, 890 F.2d 241,
247 (10th Cir. 1989). Nor is the child depicted required to
affirmatively commit a sexual act for a visual depiction to
be lascivious. See McCall, 833 F.3d at 564 (rejecting the
defendant’s argument that, to be a “lascivious exhibition,”
a “surreptitious recording . . . requires an affirmative dis-
play or sexual act by a minor”); United States v. Holmes,
814 F.3d 1246, 1252 (11th Cir. 2016), cert. denied, 137 S.
Ct. 294 (2016) (“Today, we join the Eighth, Ninth, and
Tenth Circuits and hold that a lascivious exhibition may
be created by an individual who surreptitiously videos or
photographs a minor . . . even when the original depiction
is one of an innocent child acting innocently.”).

Instead, as the Ninth Circuit has held, “[w]here chil-
dren are photographed, the sexuality of the depictions of-
ten is imposed upon them by the attitude of the viewer or
photographer.” Arvin, 900 F.2d at 1391. Put differently,
“lasciviousness is not a characteristic of the child photo-
graphed but of the exhibition which the photographer
sets up for an audience that consists of himself or like-
minded pedophiles.” Wiegand, 812 F.2d at 1244. “The mo-
tive of the photographer in taking the pictures therefore
may be a factor which informs the meaning of ‘lascivi-
ous.” Arvin, 900 F.2d at 1391.

Other courts have followed the Ninth Circuit, and
held that the intent of the visual depiction’s creator can
be considered in determining whether a visual depiction
is a “lascivious exhibition.” See, e.g., Russell, 662 F.3d at
844 (“[1]t is often the photographer who stages the pic-
ture in such a way as to make it sexually suggestive.” (cit-
ing Arvin, 900 F.2d at 1391)). The producer’s intent can
be determined from his actions in arranging the composi-
tion, lighting, content, angle or focus of the camera lens,
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et cetera, in pre- and/or post-production. See Wells, 843
F.3d at 1256 (“By the location and angle at which [the de-
fendant] positioned the camera, [the child’s] pubic area
was exposed never more than a few feet from the cam-
era’s prying lens. The jury reasonably could have con-
cluded that [the defendant] intended to film [the child’s]
pubic area or genitals.”); Holmes, 814 F.3d at 1252 (“[A]
reasonable jury could have found that [the defendant’s]
conduct—including placement of the cameras in the bath-
room where his stepdaughter was most likely to be vide-
oed while nude, his extensive focus on videoing and cap-
turing images of her pubic area, the angle of the camera
set up, and his editing of the videos at issue—was suffi-
cient to create a lascivious exhibition of the genitals or pu-
bic area.”); United States v. Schuster, 706 F.3d 800, 807
(Tth Cir. 2013) (affirming the lower court’s finding that an
image was lascivious based on “the photo’s failure to show
the boy’s whole body, and the resulting focus on the gen-
itals”); Larkin, 629 F.3d at 183-84 (discussing the ways in
which the defendant composed and framed photographs
of nude children to find that the intended effect of the
photographs was to arouse the viewer, and thus that the
images were lascivious); Horn, 187 F.3d at 790 (“By fo-
cusing the viewer’s attention on the pubic area, freeze-
framing can create an image intended to elicit a sexual
response in the viewer.”); Wiegand, 812 F.2d at 1244 (“It
was a lascivious exhibition,” when the photos at issue fo-
cused on the child’s genitalia, “because the photographer
arrayed it to suit his peculiar lust.”).

Further, the inquiry into the producer’s intent is not
limited to the “four corners” of the depiction. Courts have
also considered evidence of other, related conduct to
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make determinations regarding the producer’s intent, in-
cluding the context surrounding the creation, acquisition,
and/or use of a visual depiction. E.g., Larkin, 629 F.3d at
184 (relying on producer’s having trafficked a photo at is-
sue to a pedophile to determine that she “designed the
image depicted . . . to arouse”); Russell, 662 F.3d at 842—
48 (upholding the district court’s allowance of the govern-
ment to introduce evidence of molestation to support the
argument that the defendant intended to create sexually
provocative photographs of his daughters); see also
Frabizio, 459 F.3d at 89-90 (rejecting a “four corners
rule” for determining the lasciviousness of a depiction,
and stating that “the text of the statute itself does not re-
quire” such a rule). The relevance of such external evi-
dence to “a defendant’s motive and intent will turn on the
facts of the case.” Russell, 662 F.3d at 844. However, ex-
ternal evidence of motive and intent may be most relevant
when “there is evidence that the photographer posed the
minor in such [a] way that her genitals are visible but has
disclaimed any intent to create a sexually suggestive im-
age.” Id.

It is important to note that this inquiry regarding a
defendant’s intent does not bring private fantasies
“within the statute’s ambit.” Wiegand, 812 F.2d at 1245.
Rather, the inquiry focuses on the visual depiction’s in-
tended effect, as opposed to its actual effect, on the
viewer. Larkin, 629 F.3d at 184 (discussing Wiegand and
the necessary limitations of an inquiry into the defend-
ant’s intent) (citing United States v. Villard, 885 F.2d 117,
125 (1989)). Additionally, the intent inquiry can be more
helpful, and raise fewer constitutional concerns, in cases
involving production of child pornography, as opposed to
solely possession of child pornography. See Rivera, 546
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F.3d at 251-52 (discussing the sixth Dost factor and its
greater relevance in production, as opposed to posses-
sion, cases). Therefore, an inquiry into the Petitioner’s in-
tent is relevant, but not dispositive, evidence in determin-
ing whether the video in this case is “lascivious,” pursuant
to 18 U.S.C. § 2256(2)(A)(v), and thus whether the Peti-
tioner was properly convicted of Possession of Child Por-

nography.
2. The Video

Having thus defined the parameters of the inquiry,
the court now turns to the question of the Petitioner’s fac-
tual innocence.” In order to prevail, the Petitioner must
prove that, based on the video in question, “it is more
likely than not that no reasonable juror would have con-
victed him” of violating 18 U.S.C. § 2252(a)(4)(B). See

® In conducting this analysis, the court relies on the facts stipulated to
in the Statement of Facts; the transcript of the video’s audio provided
by the Petitioner as an exhibit to his Motion; the Petitioner’s descrip-
tions of the contents of the video, contained in his Motion and Reply;
and the court’s independent evaluation of the video, after it was pro-
vided pursuant to the court’s Order of July 20, 2017, ECF No. 82, and
reviewed in camera. The United States discusses additional facts con-
tained in the Petitioner’s presentence report, see Resp. at 1-3, and
such facts may appropriately be considered here in determining the
Petitioner’s factual innocence, See Bousley, 523 U.S. at 624 (stating
the government can “present any admissible evidence of petitioner’s
guilt even if that evidence was not presented during petitioner’s plea
colloquy”); Fugit, 703 F.3d at 251-52, 256-58 (relying on Bousley to
consider additional facts contained in the presentence report, which
the petitioner affirmed to be error-free during sentencing). However,
the court finds that the Statement of Facts, the audio transcript, the
Petitioner’s descriptions, and its own evaluation are sufficient to re-
solve the question at hand—whether the video of Jane Doe naked and
in the shower contains a “lascivious exhibition of the genitals or pubic
area.”



40a

Schlup, 513 U.S. at 327. The Petitioner fails to make this
showing.

The video shows Jane Doe nude. Statement of Facts
194, 6. Her breasts and pubic area are visible at various
times in the video. Id. 1 6; Mot. at 16, 31. The Petitioner
first positions the camera on the bathroom vanity, near
waist level, so that the lens faces the shower. Mot. Ex. 3
at 2. This position, in combination with the wide-angle
lens of the camera, allows the camera to capture the en-
tire length of the bathroom, ensuring that Jane Doe un-
dressing and entering the shower will be recorded. The
Petitioner then exits the bathroom.

After Jane Doe enters the shower and turns it on, the
Petitioner comes back in the bathroom and hands her the
camera over the shower rod. Id. at 3. During this ex-
change, the Petitioner points the camera lens down to-
ward Jane Doe, thereby recording her entire nude body.
When Jane Doe initially holds the camera, it appears to
only capture the bathroom wall. The Petitioner then di-
rects Jane Doe to “hold it like arm’s length in front of you

. so the back is away from you.” Id. at 3 (emphasis
added). Directing Jane Doe to position the camera so the
“back is away from [her]” ensures that the camera lens
faces and records Jane Doe’s nude body. When Jane Doe
moves the camera, per the Petitioner’s instructions, she
records images of her breasts and pubic area.

The Petitioner then directs Jane Doe to “set [the cam-
era] back down on the floor there,” and she complies. 1d.
The audio transcript and video indicate that Jane Doe
asks, “Like that?” after setting the camera down on the
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shower floor, with the lens pointing up. Id.° For much of
the time the camera is in this position, Jane Doe sits next
to it on the shower floor, seemingly to avoid being rec-
orded. However, while the camera is angled upward in
this manner, it records images of Jane Doe’s breasts and
pubic area while she is standing.

Finally, when the Petitioner takes the camera back
from Jane Doe for the last time,” he sets it back on the
vanity, facing the shower. Statement of Facts 1 6. The Pe-
titioner then spends time adjusting the camera’s position
on the vanity. When the wide-angle lens is again able to
capture the entire length of the bathroom, the Petitioner
leaves the camera turned on and exits. Id. This position-
ing again ensures that the camera will record Jane Doe’s
entire body as she exits the shower, towels off, and
dresses.® At several points during the remainder of the
video, Jane Doe peers around the edge of the shower cur-
tain at the camera and stares at it. Id. She then adjusts

% This suggests that the Petitioner may have made a request to posi-
tion the camera in that specific manner. However, based upon the in
camera review, the court cannot confirm whether the Petitioner made
arequest regarding the camera’s positioning on the floor. If any such
request was made by the Petitioner, it is inaudible.

" As already explained in text, the camera is passed between the Pe-
titioner and Jane Doe over the shower rod several times during the
video. Each time the camera is passed over the shower rod, the Peti-
tioner angles the lens down toward Jane Doe, recording images of her
entire nude body.

8 The court notes that the camera remains on after being meticulously
positioned by the Petitioner, even though the Petitioner’s excuse for
having the camera in the shower with Jane Doe, that he’s testing
whether it is waterproof, has ended. See Mot. at 4, 14-16, 31, 34 (stat-
ing that, in making the video, the Petitioner was merely testing
whether the camera was waterproof).



42a

the shower curtain, pressing it flush against the shower
wall, as if making sure it cannot record her inside the
shower.” When Jane Doe exits the shower, she drops to
the ground and crawls across the bathroom floor to the
other side of the room, before standing to dry off and
dress. Id. This maneuver suggests that she is not aware
that the edges of the bathroom are within the camera’s
view. However, while standing to dry off and dress, her
entire nude body is recorded.

3. Conclusion Re Video

Jane Doe appears fully nude for large portions of the
video, and she can be seen undressing, showering, and
dressing. That the camera was not zoomed so as to cap-
ture close-ups of Jane Doe’s genitals or pubic area does
not help the Petitioner, as he argues. See Mot. at 31-32,
32 n.3. In Wells, the Tenth Circuit determined that it was
not necessary for the defendant to have “edit[ed] the vid-
eos, freeze-frame[d] particular images from them, or
zoom[ed] in on [the victim].” 843 F.3d at 1256. Instead,
“[bly the location and angle at which [he] positioned the
camera, [the victim’s] pubic area was exposed never more
than a few feet from the camera’s prying lens.” Id. In this
case, the Petitioner carefully positioned the camera on
the bathroom vanity at the start and in the middle of the
video. His selection of a camera with a “wide angle lens,”
capable of showing the entire bathroom when positioned
on the vanity, see e.g., Mot. Ex. 3 at 2, maximized the like-
lihood that any images of Jane Doe would include her pu-
bic area and breasts. He gave directions to Jane Doe re-
garding how to position and hold the camera, ensuring

? The shower curtain is opaque, so when the camera is on the vanity,
it cannot record any images from inside the shower.
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that the camera recorded her nude body. He also angled
the camera lens down while it was above Jane Doe’s head,
so as to record her entire body. Such intentional position-
ing of the camera and composition of the video weigh
against the Petitioner in deciding whether the video con-
stitutes a “lascivious exhibition.” See Wells, 843 F.3d at
1256 (finding that “the location and angle at which [the
defendant] positioned the camera,” supported a conclu-
sion that the defendant “intended to film [the minor’s] pu-
bic area or genitals”); Holmes, 814 F.3d at 1252 (finding
that the placement of the cameras and the angle of the
camera set up helped support a finding of lasciviousness).

The Petitioner further argues that Jane Doe’s nudity
in the bathroom is innocent, as people are normally naked
when they are in the shower. Mot. at 32. However, this
shower involves a young teenager, not in the bathroom
alone while taking a shower, and she is being told that she
is to test a camera to see if it is waterproof. The Petitioner
also argues that the shower is not a place commonly asso-
ciated with sexual activity. Id. However, as other courts
have recognized, “‘showers and bathtubs are frequent
hosts to fantasy sexual encounters as portrayed on tele-
vision and in film,” such that a bathroom ‘is potentially as
much of a setting for fantasy sexual activity as is an
adult’s bedroom.” Wells, 843 F.3d at 1256 (quoting Lar-
kin, 629 F.3d at 177). Thus, that the video is set in a bath-
room, and specifically in a shower, can be highly sexually
suggestive. The Petitioner’s attempt to make his choice
of location for the video appear innocent is ineffective.

Further, Jane Doe’s nudity and her decision to take a
shower were not entirely of her own volition. The Peti-
tioner’s manipulation of Jane Doe in creating this video
also counters his argument that Jane Doe’s nudity and
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the video’s setting are innocent. The Petitioner asked
Jane Doe to take a shower so he could “test” whether his
camera was waterproof. Mot. at 4, 14-16, 31, 34. This ma-
nipulation to get her into the shower indicates that this is
not normal or innocent behavior. See Mot. Ex. 3 (repeat-
edly asking Jane Doe if she was “cool with it” and saying
that if she wasn’t, he could do it). His promise of ice cream
to her near the middle of the video underscores that ma-
nipulation and undermines his claim that this conduct is
innocent. Id. at 4. Finally, he lies to her, stating that the
camera is off and “can’t record you.” Id. at 2. This lie
about whether he is recording at all further diminishes
the possibility that the conduct captured in the video is
innocent.

Additionally, Jane Doe’s attempts to hide her nudity
demonstrate her reluctance to be naked in front of the
camera. Her discomfort underscores that this video does
not depict innocent conduct. First, Jane Doe stares out
from around the edge of the shower curtain at several
points in the video. Statement of Facts 16. Seeing the
camera’s continued presence appears to unnerve her, ev-
idenced by her repeatedly readjusting the shower curtain
to ensure that it blocks the camera’s view. Upon exiting
the shower, Jane Doe drops to the ground and crawls
across the floor to reach the other side of the bathroom
before drying off and dressing. Id. This maneuver sug-
gests that Jane Doe is unaware that even the edges of the
bathroom are still within view of the camera’s wide-angle
lens. Such behavior further demonstrates her reluctance
and discomfort with being nude in front of the camera.
This is antithetical to a family photo or home video cap-
turing children at play in the bath, where a child might
easily and willingly smile up at the camera. Jane Doe’s
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behavior suggests very different, and disturbing, circum-
stances. Therefore, given the Petitioner’s manipulation of
Jane Doe and her corresponding reluctance to be rec-
orded, a jury could have reasonably found that the
shower was a sexually suggestive setting and that the be-
havior depicted in the video was not innocent. See Wells,
843 F.3d at 1256.

Next, the Petitioner insists that he had no sexual mo-
tive for producing and possessing the video. See Mot. at
31-34. However, the Petitioner also seems to argue that
his actions were closer to those of a video voyeur. See id.
at 28-29 (comparing voyeurism cases to child pornogra-
phy cases). This court disagrees with both of those asser-
tions. As the Fifth Circuit recognized in United States v.
Steen, “[w]hen a photographer selects and positions his
subjects, it is quite a different matter from the peeking of
a voyeur upon an unaware subject pursuing activities un-
related to sex.” 634 F.3d 822, 828 (5th Cir. 2011); see also
Rivera, 546 F.3d at 250. Here, the Petitioner acted as
more than a video voyeur. He was responsible for the
mise-en-scéne: he selected the setting (the bathroom), the
activity (taking a shower), and the child (Jane Doe). His
own positioning of the camera, coupled with his directions
to Jane Doe regarding the camera’s position, evidence an
intent to capture the images he desired of her nudity. His
manipulation to get her into the shower, as well as the
promise of ice cream as a reward, emphasize the exploi-
tative nature of their relationship. See Mot. Ex. 3. Thus,
counter to the Petitioner’s arguments, this case presents
more than mere nudity in the bathroom. This video does
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not reflect the behavior of a man merely testing the wa-
terproof nature of a camera.” Rather, this is exactly the
kind of child abuse and exploitation that Congress aimed
to punish when it passed the statute under which the Pe-
titioner was convicted. See, e.g., S. Rep. No. 95-438, at 9—
11 (1977) (explaining that federal law “aimed at eradicat-
ing this form of child abuse,” that “is inherent in the pro-
duction” of child pornography is necessary).

Finally, the Petitioner’s possession of this video came
to light after he was found in Jane Doe’s bedroom, with
his hands under her bedsheets, while she was asleep.
Statement of Facts 3. The factual context surrounding
the discovery of the video significantly undermines the
Petitioner’s claim that he was merely testing the water-
proof nature of the camera. Therefore, a reasonable jury
could find that the Petitioner intended the video to elicit
a sexual response in the viewer—himself and others like-
minded. See Rivera, 546 F.3d at 250; Wiegand, 812 F.2d
at 1244.

It is important to note that the relevance of whether
the video was intended or designed to elicit a sexual re-
sponse in the viewer (the sixth Dost factor) is contested.
The Petitioner argues that intent should not be consid-
ered at all as a relevant factor in this inquiry. See supra
Part IT1.A.1; Mot. at 27-28. He argues that, “[t]o be pro-
hibited under the statute, a visual depiction must involve
. . . either actual or simulated sexual acts by or with a mi-

10 Further, had he really wanted to test whether the camera was wa-
terproof, the Petitioner could have, for example, tested the device un-
der a running tap or tested it himself in the shower. Jane Doe’s in-
volvement in this activity was completely unnecessary.
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nor, or the displaying of a minor’s pubic area in a graph-
ically sexual way.” Mot. at 30 (emphasis added). However,
the meaning of “sexually explicit conduct” under the stat-
ute is not so narrow. Several courts have incorporated the
intended effect or design of a depiction when determining
whether such depiction constitutes child pornography.
See supra Part I11.A.1. While intent is not dispositive,
and many other considerations impact the court’s ruling,
it would be misguided to turn a blind eye to the video’s
intended effect, as well as to the factual circumstances
surrounding this particular video. See Statement of Facts
19 3—4. The Petitioner’s intent and the context in which
he chose to create this video are relevant factors in the
court’s analysis of whether the video in question is a “las-
civious exhibition.” However, the other factors, discussed
herein and considered by the court, play a large role in
the court’s conclusions, and ultimately they weigh against
the Petitioner as well.

For the reasons above, and after considering all evi-
dence presented to the court, and after taking all possible
factors into account, the Petitioner has not shown that “it
is more likely than not that no reasonable juror would
have convicted him.” Bousley, 523 U.S. at 623 (quoting
Schlup, 513 U.S. at 327-28). Instead, a reasonable jury
could have found the video to be a “lascivious exhibition
of the genitals or pubic area,” and convicted the Peti-
tioner of possessing child pornography under 18 U.S.C.
§ 2252(a) (4)(B). Consequently, the Petitioner’s claim that
he qualifies for the actual innocence exception to proce-
dural default fails. His procedural default on Grounds
One, Two, and Three is not excused. The court, accord-
ingly, DISMISSES Grounds One, Two, and Three as pro-
cedurally defaulted.
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4, Additional Conclusion re Video

Further, in the course of determining whether the ac-
tual innocence exception applies, this court also deter-
mines that the conduct for which the Petitioner was
charged and convicted, possession of the video of Jane
Doe naked and in the shower, was criminal under 18
U.S.C. §2252. The court, therefore, also DENIES
Grounds One, Two, and Three to the extent they all assert
or rely on the Petitioner’s claim that his possession of the
video was not eriminal under 18 U.S.C. § 2252. See Mot.
at 25 (Ground One: “[t]he video charged in the indictment
does not show a minor ‘engaging in’ the ‘lascivious exhibi-
tion of genitals’ or other ‘sexually explicit conduct[.]””’); id.
at 35 (Ground Two: the Petitioner’s “guilty plea cannot be
considered voluntary and intelligent given his failure to
understand that the conduct to which he pled guilty was
not a federal crime”);" id. at 38-39 (Ground Three:
“[slince the video does not depict sexually explicit conduct
constituting child pornography, and the Court did not
view the video to determine that it was in fact child por-
nography, the District Court violated Rule 11(b)(3) by not
determining a sufficient factual basis for [the Peti-
tioner’s] plea.”); see also supra Part III (listing the Peti-
tioner’s asserted grounds for § 2255 relief). The court has
viewed the video, and the Petitioner’s conduct does con-
stitute a federal crime under 18 U.S.C. § 2252.

I As further support for the court’s denial of Ground Two, the court
notes that the Petitioner testified at the evidentiary hearing on Octo-
ber 17, 2017. The court assessed that, while on the stand, the Peti-
tioner appeared to be intelligent and to fully understand the intrica-
cies of his case. Further, the Petitioner has some college education
and significant military training, and he stated in his testimony that
he fully understood the proceedings.
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B. Jurisdictional Challenge

The Petitioner also contends that the court lacked
subject matter jurisdiction over his conviction because
“[t]he Indictment and Statement of the Offense charge
possession of a specific video that does not fall within the
definition established by the relevant statute.” Reply at
3. The Petitioner argues that “when the facts are undis-
puted the [c]ourt has jurisdiction to enter a conviction
only when those facts fall within the scope of the statutory
prohibition.” Id. at 4. He likens the situation at hand to
those when courts “vacate[ ] guilty pleas for conduct
that—while nominally charged under a law of the United
States—was later determined not to be criminal.” Id. (in-
ternal quotation marks and citation omitted). To the ex-
tent the Petitioner presents a “jurisdictional” challenge
to his guilty plea based on his claim that § 2252 does not
reach his undisputed conduct, the court DENIES such
challenge because § 2252 does reach the undisputed
charged conduct. See supra Part I11.A.3. (determining a
reasonable jury could have convicted the Petitioner for
possession of child pornography under 18 U.S.C.
§ 2252(a)(4)(B) based on his possession of the video at is-
sue).

C. Ineffective Assistance of Counsel

The Petitioner alleges ineffective assistance of coun-
sel as Grounds Four and Five. Such claims are not subject
to the procedural default bar. See Massaro v. United
States, 536 U.S. 500, 504 (2003). To succeed on his ineffec-
tive assistance of counsel claims, the Petitioner “must
show (1) that his attorney’s performance ‘fell below an ob-
jective standard of reasonableness’ and (2) that he expe-
rienced prejudice as a result, meaning that there exists ‘a
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reasonable probability that, but for counsel’s unprofes-
sional errors, the result of the proceeding would have
been different.” Fugit, 703 F.3d at 259 (quoting Strick-
land v. Washington, 466 U.S. 668, 687-88, 694 (1984)).
“Failure to make the required showing of either deficient
performance or sufficient prejudice defeats the ineffec-
tiveness claim.” Strickland, 466 U.S. at 700. Although the
Petitioner withdrew Ground Four, because it relates to
the court’s analysis regarding the criminality of the
charged conduct, the court will address it along with
Ground Five.”

1. Ground Four

As Ground Four, the Petitioner argues that his attor-
neys’ advice to plead guilty to possession of child pornog-
raphy “without informing him that his conduct was not
criminal under the statute” was deficient performance.
Mot. at 41. Specifically, the Petitioner faults his attor-
neys’ failure to inform him of, and discuss with him in full,
his “complete defense to the charges”—the argument
that the video of Jane Doe naked and in the shower did
not meet the “lascivious exhibition” requirement. Id. at
41-42. However, as explained herein, this argument was
not a “complete defense” to the charges, and a reasonable
juror could have found the video of Jane Doe to be a las-
civious exhibition. See supra Part IT1.A.3.

Thus, even assuming that the Petitioner’s attorneys
acted as he alleges, their conduct did not fall below an ob-
jective standard of reasonableness. “Just as ‘[i]t is cer-
tainly reasonable for counsel not to raise unmeritorious

12 At the evidentiary hearing on October 17, 2017, ECF No. 89, the
Petitioner withdrew Ground Four. See Proposed Findings of Fact
and Conclusions of Law at 1 n.1, ECF No. 90.
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claims,’ it is equally reasonable for counsel not to advise
clients of unmeritorious defenses.” Fugit, 703 F.3d at 260
(alteration in original) (citation omitted) (quoting Trues-
dale v. Moore, 142 F.3d 749, 756 (4th Cir. 1998)). As the
Petitioner fails to satisfy the first prong of the Strickland
test, Ground Four is meritless.

2. Ground Five

As Ground Five, the Petitioner alleges that his coun-
sel provided ineffective assistance by failing to consult
with him regarding whether to file an appeal. Mot. at 42—
45. To succeed on this claim, the Petitioner must show
that “(1) his attorney had a duty to consult under Flores—
Ortega; (2) his attorney failed to fulfill his consultation ob-
ligations; and (3) he was prejudiced by his attorney’s fail-
ure to fulfill these obligations.” United States v. Poindex-
ter, 492 F.3d 263, 273 (4th Cir. 2007); see Roe v. Flores—
Ortega, 528 U.S. 470 (2000).

With respect to the duty prong, attorneys have a con-
stitutional duty to consult with their clients about an ap-
peal when “there is reason to think either (1) that a ra-
tional defendant would want to appeal (for example, be-
cause there are nonfrivolous grounds for appeal), or (2)
that this particular defendant reasonably demonstrated
to counsel that he was interested in appealing.” Flores—
Ortega, 528 U.S. at 480. “In making this determination,
courts must take into account all the information counsel
knew or should have known,” as well as “whether the con-
viction follows a trial or guilty plea.” Id. The latter con-
sideration is a “highly relevant factor . . . because a guilty
plea reduces the scope of potentially appealable issues
and because such a plea may indicate that the defendant
seeks an end to judicial proceedings.” Id. Additionally,
the court must consider “whether the defendant received
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the sentence bargained for as part of the plea and
whether the plea expressly reserved or waived some or
all appeal rights.” Id.

As to the prejudice prong, a defendant demonstrates
prejudice when he can show “that there is a reasonable
probability that, but for counsel’s deficient failure to con-
sult with him about an appeal, he would have timely ap-
pealed.” Id. at 484. This is a fact-sensitive inquiry, but
“evidence that there were nonfrivolous grounds for ap-
peal or that the defendant in question promptly ex-
pressed a desire to appeal will often be highly relevant in
making this determination.” Id. at 485. Both the duty and
prejudice prongs “may be satisfied if the defendant shows
nonfrivolous grounds for appeal.” Id. at 486 (citing Hill v.
Lockhart, 474 U.S. 52, 59 (1985)). Showing prejudice does
not, however, require a petitioner “to demonstrate that
his hypothetical appeal might have had merit.” Poindex-
ter, 492 F.3d at 269 (quoting Flores—Ortega, 528 U.S. at
486).

As a preliminary matter, the Petitioner’s former at-
torneys filed affidavits, ECF Nos. 71, 72, and testified be-
fore the court at the October 17,2017 evidentiary hearing.
Their statements establish that they did not consult with
the Petitioner about an appeal following his sentencing.
See G.M. Aff. at 17-18, ECF No. 71; J.M. Aff. at 21, ECF
No. 72. The Petitioner must, therefore, show that his at-
torneys had a duty to consult and that their failure to do
so prejudiced him. See Flores—Ortega, 528 U.S. at 480,
484. The Petitioner alleges that his attorneys had a con-
stitutional duty to consult with him about an appeal be-
cause a rational defendant would have wanted to appeal.
Mot. at 42-43. Specifically, the Petitioner alleges that
there was a nonfrivolous ground for appeal, id., and that
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he asked his attorneys “to come speak with [him] about
an appeal” immediately after his sentencing. Courtade
Aff. 122, Mot. Ex. 1, ECF No. 51-1.

The duty prong may be satisfied if the Petitioner can
show that a rational defendant in his position would have
wanted to appeal. Flores—Ortega, 528 U.S. at 480. In con-
sidering this inquiry, the court begins by discussing the
Petitioner’s guilty plea. His presentence report (“PSR”)
includes a written statement by the Petitioner, which
sheds some light on his purpose in so pleading: “I truly
hope that my acceptance of responsibility and my plea of
guilty to this offense will assist in the healing process for
all who have been impacted by my conduct.” PSR 120,
ECF No. 40. Furthermore, the Petitioner’s expectations
in pleading guilty were met. He received the statutory
maximum for Possession of Child Pornography (Count
Two), as the Guidelines range was well above the maxi-
mum, and the Production of Child Pornography charge
(Count One) was dismissed. See id. 175; Judgment at 1,
ECF No. 48. The Petitioner’s plea agreement also in-
cluded a waiver of his right to appeal his “conviction and
any sentence within the statutory maximum ... (or the
manner in which that sentence was determined) on the
grounds set forth in 18 U.S.C. § 3742 or on any ground
whatsoever.” Plea Agreement 1 6, ECF No. 27.

Nonetheless, the Petitioner argues that a rational de-
fendant in his position would have wanted to appeal, be-
cause his central claim—that his conduct was not crimi-
nal—is “unquestionably” a nonfrivolous argument, “as il-
lustrated by appellate decisions rejecting [the] applica-
tion of § 2252 in similar circumstances.” Mot. at 43. In
support, the Petitioner refers to cases “holding . . . § 2252
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inapplicable to ‘voyeurism’ or ‘mere nudity.” 1d.; com-
pare Larkin, 629 F.3d at 183-84 (determining photos of a
child in the shower were “lascivious” because the shower
is a sexually suggestive setting and the child was posed
unnaturally), with Doe v. Chamberlin, 299 F.3d 192, 196—
97 (3d Cir. 2002) (determining that photos of nude girls
taking showers at the beach were not “lascivious” be-
cause the focal point was not the genitals and the setting
was not sexually suggestive). However, any direct appeal
the Petitioner may have filed after sentencing would have
been subject to the appeal waiver in the Petitioner’s Plea
Agreement.

Jurisdictional claims are one narrow exception to such
an appeal waiver, giving a petitioner the ability to contest
whether the court had subject matter jurisdiction over his
case. See United States v. Cotton, 535 U.S. 625, 630 (2002)
(“[Slubject-matter jurisdiction ... involves a court’s
power to hear a case, [and thus] can never be forfeited or
waived.”). A federal district court’s jurisdiction over a
criminal case is established by the Constitution or by fed-
eral statute. 18 U.S.C. § 3231; Lamar v. United States,
240 U.S. 60, 64-65 (1916) (Holmes, J.). “Jurisdiction” re-
fers to “a court’s power to hear a case,” Cotton, 535 U.S.
at 630, and to “prescriptions delineating the classes of
cases . .. and the persons. . . falling within the court’s ad-
judicatory authority.” United States v. Hartwell, 448 F.3d
707, 717 (4th Cir. 2006) (quoting Kontrick v. Ryan, 540
U.S. 443, 455 (2004)). Jurisdictional claims are, by defini-
tion, not based upon the merits of a case. “[N]othing can
be clearer than that the district court, which has jurisdic-
tion of all crimes cognizable under the authority of the
United States ..., acts equally within its jurisdiction
whether it decides a man to be guilty or innocent under
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the criminal law, and whether its decision is right or
wrong.” Lamar, 240 U.S. at 65. Thus, a district court’s ju-
risdiction over a criminal prosecution does not depend
upon the guilt or innocence of a defendant under the of-
fense charged.

The Petitioner argues that his central claim is “juris-
dictional,” and thus that the waiver of his right to appeal
in the Plea Agreement does not apply. Mot. at 43; Reply
at 3—4, 20-21. The Petitioner states that he does not chal-
lenge any of the facts underlying his guilty plea. Id. at 4.
Rather, he argues that “when the facts are undisputed
the Court has jurisdiction to enter a conviction only when
those facts fall within the scope of the statutory prohibi-
tion.” Id. Further, the Petitioner argues that the undis-
puted facts in this case do not fall within the scope of the
statute, and so the district court was without jurisdiction
to convict him. Id. at 2—4.

Non-jurisdictional claims on appeal, such as those
based on the underlying question of a defendant’s guilt or
innocence, are subject to the appeal waiver in the Peti-
tioner’s Plea Agreement. See Plea Agreement 6. The
government contends that the Petitioner’s “jurisdic-
tional” claim simply goes to the merits of the case, and
boils down to an argument “that the elements of the erime
could not have been satisfied.” Resp. at 9-10. The court
agrees with the government’s characterization of the Pe-
titioner’s “jurisdictional” claim. The Petitioner’s framing
of his claim as “jurisdictional” is an attempt to circumvent
his Plea Agreement and appeal waiver. The Petitioner’s
claim, essentially, is that he is not guilty of violating the
statute under which he was charged. Such a claim is an
attack on the sufficiency of the facts to support his con-
viction, and an attempt to relitigate his guilt. This claim
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on appeal is of precisely the type that the Petitioner
waived in his Plea Agreement.

In conclusion, the Petitioner’s “jurisdictional” claim
does not undermine this court’s subject matter jurisdic-
tion over his prosecution, because it pertains to the merits
of his conviction. Thus, this potential claim was waived
when the Petitioner waived his “right to appeal the con-
viction and sentence within the statutory maximum ...
(or the matter in which that sentence was determined) on
the grounds set forth in 18 U.S.C. § 3742 or on any ground
whatsoever.” Plea Agreement 1 6. Accordingly, there is
no evidence of a nonfrivolous claim that the Petitioner
could have brought on direct appeal, nor is there any
other evidence to support a finding that a rational defend-
ant would have wanted to appeal. The Petitioner’s claim
that his attorneys failed to consult with him regarding an
appeal, in violation of their duties, is meritless.

Alternatively, the Petitioner may satisfy the duty
prong by showing that he “reasonably demonstrated to
counsel that he was interested in appealing.” Flores—Or-
tega, 528 U.S. at 480. In determining whether the Peti-
tioner successfully makes this showing, the court relies

3 Further, this court did have subject matter jurisdiction over the
Petitioner’s prosecution. The Superseding Indictment lawfully al-
leges that the Petitioner’s conduct violated federal law. ECF No. 13.
Both erimes alleged in the Superseding Indictment (production and
possession of child pornography) have been found constitutional and
are lawful provisions of the United States Code. See, e.g. United
States v. Whorley, 550 F'.3d 326, 335-37 (4th Cir. 2008); United States
v. Peterson, 145 F. App’x 820, 821-22 (4th Cir. 2005); United States v.
Wyatt, 64 F. App’x 350, 351-52 (4th Cir. 2003). Therefore, the court’s
subject matter jurisdiction is clear.
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on the affidavits of the Petitioner and his former attor-
neys, as well as evidence introduced at the October 17,
2017 evidentiary hearing. See Courtade Aff., Mot. Ex. 1;
ECF Nos. 71, 72, 89. For the foregoing reasons, the court
FINDS that the Petitioner does not show he reasonably
demonstrated to his attorneys that he was interested in
appealing.

The Petitioner states that he “asked both [of his attor-
neys] to come speak with [him] about an appeal while the
marshals were placing [him] into cuffs.” Courtade Aff.
122, Mot. Ex. 1. However, his attorneys strongly deny
that claim. G.M. Aff. at 13 (“That assertion is flagrantly
false! Mr. Courtade did not expressly, or otherwise, re-
quest counsel to consult with him regarding a direct ap-
peal.”); J.M. Aff. at 21 (“This is a false assertion. I did not
at any point before, during, or after the sentencing hear-
ing hear Mr. Courtade ask me or [his other attorney] to
come see him about an appeal after the hearing.”). While
testifying at the evidentiary hearing, the Petitioner reit-
erated that he asked his attorneys to meet with him re-
garding a direct appeal immediately after sentencing.
However, the Petitioner admitted that he did not attempt
to contact his attorneys again after that day. The Peti-
tioner did not call anyone after sentencing to discuss fil-
ing an appeal. The Petitioner’s customary way of contact-
ing his attorneys was through his mother, who frequently
engaged in email correspondence with the attorneys. The
Petitioner admitted that he never asked his parents to re-
lay a message to his attorneys regarding an appeal, be-
cause he did not think an appeal was possible."

" The Petitioner further testified that he only wanted to appeal after
sentencing in order to contest his life term of supervised release. See
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Additionally, both of the Petitioner’s parents testified
at the evidentiary hearing, and provided evidence that
the Petitioner did not attempt to pursue an appeal after
sentencing. The Petitioner’s father stated that the Peti-
tioner told his parents he wanted to meet the attorneys
after sentencing, and that they did not show up. However,
the Petitioner did not mention that his request was re-
garding an appeal. The Petitioner’s mother stated that
the Petitioner never asked her to tell his attorneys to con-
tact him for any reason. The court, therefore, FINDS that
the only way it is possible that the Petitioner told his at-
torneys he wanted to appeal after sentencing, is that any
such request was made quietly, such that his attorneys
were unable to hear. Further, after sentencing, the Peti-
tioner made no effort to follow-up with any request for an
appeal by attempting to contact his attorneys for any rea-
son whatsoever. Accordingly, the court FINDS that the
Petitioner did not reasonably demonstrate to counsel that
he was interested in an appeal. Therefore, the Petitioner
did not trigger his attorneys’ duty to consult with him re-
garding whether to file an appeal. As such, the court
DENIES Ground Five.

IV. CONCLUSION

For the reasons stated herein, the court DISMISSES
as procedurally defaulted the Petitioner’s Grounds One,
Two, and Three, and, in the alternative, DENIES them
on the merits to the extent they all assert or rely on the
Petitioner’s claim that his possession of the video of Jane
Doe was not criminal under 18 U.S.C. § 2252(a)(4)(B).

Judgment at 3. The Petitioner stated that he did not want to appeal
his sentence, or argue that his conduct was not eriminal under the
statute.
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The court also DENIES Ground Four, to the extent it re-
lates to the court’s ruling on Grounds One, Two and
Three, and DENIES Ground Five.

The Clerk is DIRECTED to send a copy of this Opin-
ion to the counsel for the Petitioner and to the United
States Attorney at Norfolk.

IT IS SO ORDERED.

/s/ Rebecea Beach Smith
REBECCA BEACH SMITH
CHIEF JUDGE

December 13, 2017
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APPENDIX E

18 U.S.C. 2252 provides:

§ 2252. Certain activities relating to material involving
the sexual exploitation of minors

(a) Any person who—

(1) knowingly transports or ships using any means
or facility of interstate or foreign commerce or in
or affecting interstate or foreign commerce by any
means including by computer or mails, any visual
depiction, if

(A) the producing of such visual depiction in-
volves the use of a minor engaging in sexually
explicit conduct; and

(B) such visual depiction is of such conduct;

(2) knowingly receives, or distributes, any visual
depiction using any means or facility of interstate
or foreign commerce or that has been mailed, or
has been shipped or transported in or affecting in-
terstate or foreign commerce, or which contains
materials which have been mailed or so shipped or
transported, by any means including by computer,
or knowingly reproduces any visual depiction for
distribution using any means or facility of inter-
state or foreign commerce or in or affecting inter-
state or foreign commerce or through the mails,
if—

(A) the producing of such visual depiction in-

volves the use of a minor engaging in sexually

explicit conduct; and
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(B) such visual depiction is of such conduct;
(3) either—

(A) in the special maritime and territorial juris-
diction of the United States, or on any land or
building owned by, leased to, or otherwise used
by or under the control of the Government of the
United States, or in the Indian country as de-
fined in section 1151 of this title, knowingly sells
or possesses with intent to sell any visual depic-
tion; or

(B) knowingly sells or possesses with intent to
sell any visual depiction that has been mailed,
shipped, or transported using any means or fa-
cility of interstate or foreign commerce, or has
been shipped or transported in or affecting in-
terstate or foreign commerce, or which was pro-
duced using materials which have been mailed or
so shipped or transported using any means or fa-
cility of interstate or foreign commerce, includ-
ing by computer, if—

(i) the producing of such visual depiction in-
volves the use of a minor engaging in sexually
explicit conduct; and

(ii) such visual depiction is of such conduct; or
(4) either—

(A) in the special maritime and territorial juris-
diction of the United States, or on any land or
building owned by, leased to, or otherwise used
by or under the control of the Government of the
United States, or in the Indian country as de-



62a

fined in section 1151 of this title, knowingly pos-
sesses, or knowingly accesses with intent to
view, 1 or more books, magazines, periodicals,
films, video tapes, or other matter which contain
any visual depiction; or

(B) knowingly possesses, or knowingly accesses
with intent to view, 1 or more books, magazines,
periodicals, films, video tapes, or other matter
which contain any visual depiction that has been
mailed, or has been shipped or transported using
any means or facility of interstate or foreign
commerce or in or affecting interstate or foreign
commerce, or which was produced using materi-
als which have been mailed or so shipped or
transported, by any means including by com-
puter, if—

(i) the producing of such visual depiction in-
volves the use of a minor engaging in sexually
explicit conduct; and

(ii) such visual depiction is of such conduct;

shall be punished as provided in subsection (b) of this sec-
tion.

(b)(1) Whoever violates, or attempts or conspires to
violate, paragraph (1), (2), or (3) of subsection (a) shall be
fined under this title and imprisoned not less than 5 years
and not more than 20 years, but if such person has a prior
conviction under this chapter, section 1591, chapter 71,
chapter 109A, or chapter 117, or under section 920 of title
10 (article 120 of the Uniform Code of Military Justice),
or under the laws of any State relating to aggravated sex-
ual abuse, sexual abuse, or abusive sexual conduct involv-
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ing a minor or ward, or the production, possession, re-
ceipt, mailing, sale, distribution, shipment, or transporta-
tion of child pornography, or sex trafficking of children,
such person shall be fined under this title and imprisoned
for not less than 15 years nor more than 40 years.

(2) Whoever violates, or attempts or conspires to vi-
olate, paragraph (4) of subsection (a) shall be fined under
this title or imprisoned not more than 10 years, or both,
but if any visual depiction involved in the offense involved
a prepubescent minor or a minor who had not attained 12
years of age, such person shall be fined under this title
and imprisoned for not more than 20 years, or if such per-
son has a prior conviction under this chapter, chapter 71,
chapter 109A, or chapter 117, or under section 920 of title
10 (article 120 of the Uniform Code of Military Justice),
or under the laws of any State relating to aggravated sex-
ual abuse, sexual abuse, or abusive sexual conduct involv-
ing a minor or ward, or the production, possession, re-
ceipt, mailing, sale, distribution, shipment, or transporta-
tion of child pornography, such person shall be fined un-
der this title and imprisoned for not less than 10 years nor
more than 20 years.

(¢) Affirmative Defense.—It shall be an affirmative
defense to a charge of violating paragraph (4) of subsec-
tion (a) that the defendant—

(1) possessed less than three matters containing
any visual depiction proscribed by that paragraph;
and

(2) promptly and in good faith, and without retain-
ing or allowing any person, other than a law en-
forcement agency, to access any visual depiction or
copy thereof—
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(A) took reasonable steps to destroy each such
visual depiction; or

(B) reported the matter to a law enforcement
agency and afforded that agency access to each
such visual depiction.

18 U.S.C. 2256 provides:
§ 2256. Definitions for chapter
For the purposes of this chapter, the term—

(1) “minor” means any person under the age of eight-
een years;
(2)(A) Except as provided in subparagraph (B), “sex-
ually explicit conduct” means actual or simulated—
(i) sexual intercourse, including genital-genital,
oral-genital, anal-genital, or oral-anal, whether be-
tween persons of the same or opposite sex;
(i) bestiality;
(iii) masturbation;
(iv) sadistic or masochistic abuse; or

(v) lascivious exhibition of the anus, genitals, or pu-
bic area of any person;

(B) For purposes of subsection 8(B) [1] of this section,
“sexually explicit conduct” means—

(i) graphic sexual intercourse, including genital-
genital, oral-genital, anal-genital, or oral-anal,
whether between persons of the same or opposite
sex, or lascivious simulated sexual intercourse
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where the genitals, breast, or pubic area of any per-
son is exhibited,;

(ii) graphic or lascivious simulated;
(I) bestiality;
(IT) masturbation; or
(IIT) sadistic or masochistic abuse; or

(iii) graphic or simulated lascivious exhibition of
the anus, genitals, or pubic area of any person;

(3) “producing” means producing, directing, manufac-
turing, issuing, publishing, or advertising;

(4) “organization” means a person other than an indi-
vidual;

(5) “visual depiction” includes undeveloped film and
videotape, data stored on computer disk or by electronic
means which is capable of conversion into a visual image,
and data which is capable of conversion into a visual im-
age that has been transmitted by any means, whether or
not stored in a permanent format;

(6) “computer” has the meaning given that term in
section 1030 of this title;

(7) “custody or control” includes temporary supervi-
sion over or responsibility for a minor whether legally or
illegally obtained;

(8) “child pornography” means any visual depiction,
including any photograph, film, video, picture, or com-
puter or computer-generated image or picture, whether
made or produced by electronic, mechanical, or other
means, of sexually explicit conduct, where—
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(A) the production of such visual depiction involves
the use of a minor engaging in sexually explicit con-
duct;

(B) such visual depiction is a digital image, com-
puter image, or computer-generated image that is,
or is indistinguishable from, that of a minor engag-
ing in sexually explicit conduct; or

(C) such visual depiction has been created, adapted,
or modified to appear that an identifiable minor is
engaging in sexually explicit conduct.

(9) “identifiable minor”—
(A) means a person—

(i)(I) who was a minor at the time the visual de-
piction was created, adapted, or modified; or

(IT) whose image as a minor was used in creat-
ing, adapting, or modifying the visual depiction;
and

(ii) who is recognizable as an actual person by
the person’s face, likeness, or other distinguish-
ing characteristic, such as a unique birthmark or
other recognizable feature; and

(B) shall not be construed to require proof of the
actual identity of the identifiable minor.

(10) “graphic”, when used with respect to a depiction of
sexually explicit conduct, means that a viewer can ob-
serve any part of the genitals or pubic area of any de-
picted person or animal during any part of the time that
the sexually explicit conduct is being depicted; and

(11) the term “indistinguishable” used with respect to a
depiction, means virtually indistinguishable, in that the
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depiction is such that an ordinary person viewing the de-
piction would conclude that the depiction is of an actual
minor engaged in sexually explicit conduct. This defini-
tion does not apply to depictions that are drawings, car-
toons, sculptures, or paintings depicting minors or adults.



