
No. 19-417

In the

Supreme Court of the United States

On Petition for a Writ of Certiorari to the United 
States Court of Appeals for the Sixth Circuit

A
(800) 274-3321 • (800) 359-6859

BRIEF OF BIOMEDICAL ETHICISTS RUTH 
R. FADEN, PH.D., M.P.H., ET AL., AS AMICI 

CURIAE IN SUPPORT OF PETITIONERS

292123

EMW Women’s Surgical Center, P.S.C., et al.,

Petitioners,

v.

Adam Meier,

Respondent.

B. Jessie Hill

Counsel of Record
Case Western Reserve University  

School of Law

11075 East Boulevard
Cleveland, OH 44106
(216) 368-0553
bjh11@case.edu

Counsel for Amici Curiae



i

TABLE OF CONTENTS

Page

TABLE OF CONTENTS . . . . . . . . . . . . . . . . . . . . . . . . . .                          i

TABLE OF CITED AUTHORITIES . . . . . . . . . . . . . . .               ii

Interest of Amici Curiae  . . . . . . . . . . . . . . . . .                 1

Summary of the Argument  . . . . . . . . . . . . . . .               2

Argument . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                   3

I. 	 H.B. 2 Bears No Relationship to the 
	 Traditional Principle of Informed Consent . . . . .     3

A. 	 History, Scope, and Purpose of 
	 Informed Consent  . . . . . . . . . . . . . . . . . . . . .                     4

B. 	 H.B. 2 Contravenes the Longstanding 
Meaning and Purpose of the Informed 

	 Consent Requirement . . . . . . . . . . . . . . . . .                 14

II. 	 H.B. 2 Forces Physicians to Violate 
	 Their Ethical Duties to Patients  . . . . . . . . . . . .            17

Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                 20

APPENDIX  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                   1a



ii

TABLE OF CITED AUTHORITIES

Page

Cases

Nat’l Inst. of Fam. & Life Advocs. v. Becerra, 
	 138 S. Ct. 2361 (2018)  . . . . . . . . . . . . . . . . . . . . . . . . . .                          1

Statutes

Ky. Rev. Stat. § 311.725(1)  . . . . . . . . . . . . . . . . . . . . . . .                       3, 4

Ky. Rev. Stat. § 311.727(2)  . . . . . . . . . . . . . . . . . . . . . . . . .                         3

Ky. Rev. Stat. § 311.727(2)(b) . . . . . . . . . . . . . . . . . . . . . . .                       3

Ky. Rev. Stat. § 311.727(2)(d) . . . . . . . . . . . . . . . . . . . . . . .                       3

Ky. Rev. Stat. § 311.727(2)(e) . . . . . . . . . . . . . . . . . . . . . . .                       3

Ky. Rev. Stat. § 311.727(3)  . . . . . . . . . . . . . . . . . . . . . . .                       3, 4

Ky. Rev. Stat. § 311.727(5) . . . . . . . . . . . . . . . . . . . . . . . . .                         4

RULES

Sup. Ct. R. 37.6 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                  1

Other Authorities

Am. Coll. of Obstetricians & Gynecologists, 
Comm. on Ethics, Comm. Op. No. 390: 
Ethical Decision Making in Obstetrics and 

	G ynecology (Dec. 2007, reaffirmed 2019) . . . . . . .5, 13



iii

Cited Authorities

Page

Am. Coll. of Obstetricians & Gynecologists, 
C o m m .  o n  Et h i c s ,  C o m m .  O p .  No . 
4 3 9 :  I n for me d  Con s ent  (A ug.  2 0 0 9 , 

	 reaffirmed 2015)  . . . . . . . . . . . . . . . . . . . . . . . . .                          8-9, 10

Am. Med. Ass’n, AMA Code of Medical Ethics . . .    13, 17

Tom L. Beauchamp & James F. Childress, Principles 
	 of Biomedical Ethics (8th ed. 2019)  . . . . . . . . . . . . . .              5

Jessica W. Berg & Paul  S .  Appelbaum, 
Infor med Consent:  Legal Theory and 

	 Clinical Practice (2d ed. 2001)  . . . . . . . . . . . .            6, 10, 11

Ruth R. Faden, Tom L. Beauchamp & Nancy 
M.P.  K ing,  A Histor y and Theor y of 

	 Informed Consent (1986) . . . . . . . . . . . . . . . .                6, 7, 8, 11

Sheldon Greenfield et al., Expanding Patient 
Involvement in Care: Effects on Patient 

	 Outcomes, 102 Ann. Internal Med. 520 (1985)  . . . .    10

Judicia l  Counci l  of the A m. Med. Ass’n, 
Current Opinions of the American Medical 

	 Association (1984) . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                             8

Ngaire Kerse et al., Physician-Patient Relationship 
and Medication Compliance: A Primary Care 

	 Investigation, 2 Ann. Fam. Med. 455 (2004) . . . . . .      10



iv

Cited Authorities

Page

N. Lynöe & K. Hoeyer, Quantitative Aspects 
of Informed Consent: Considering the Dose 
Response Curve When Estimating Quantity 

	 of Information, 31 J. Med. Ethics 736 (2005)  . . . . .     12

Ruth Mackl in,  Understanding Infor med 
	 Consent, 38 Acta Oncologica 83 (1999) . . . . . . . . . . .           12

Alan Meisel & Mark Kuczewski, Legal and 
Ethical Myths About Informed Consent, 
15 6  A rch ives  of  Int er na l  Med.  2 521 

	 (1996) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                               9, 11, 12, 13

Linda Fa rber Post ,  Jef f rey Blustein & 
Nancy Neveloff Dubler,  Handbook for 

	 Health Care Ethics Committees (2007) . . . . . . . .        9, 10

Presidential Comm’n for the Study of Bioethical 
Issues, Informed Consent Background 

	 (Sept. 30, 2016) . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                             7, 12



1

Interest of Amici Curiae

Amici curiae are 137 scholars in the field of biomedical 
ethics. They hold appointments across the United States 
at a variety of universities; in bioethics institutes and 
programs; in schools of medicine, public health, nursing, 
and law; and in departments of philosophy, among others.

They submit this brief in support of Petitioners 
EMW Women’s Surgical Center, P.S.C., et al., in order 
to inform the Court about the principles of biomedical 
ethics, particularly in relation to the history and tradition 
of informed consent. Amici believe that their shared 
knowledge of bioethical principles, including the historical 
scope and moral purposes of informed consent, can shed 
light on the question whether Kentucky House Bill 2, 
also known as the Ultrasound Informed Consent Act 
(“H.B. 2”), is in fact an informed consent requirement. 
See Nat’l Inst. of Fam. & Life Advocs. v. Becerra, 138 S. 
Ct. 2361, 2373 (2018) (stating that traditional informed 
consent requirements constitute an exception to the rule of 
searching First Amendment scrutiny for laws compelling 
physician speech).

A full list of Amici is attached as an appendix to this 
brief.1

1.   Pursuant to Sup. Ct. R. 37.6, Amici state that no party’s 
counsel authored the brief in whole or in part, and no party’s counsel 
contributed money that was intended to fund preparing or submitting 
the brief. Greg Rose and Pat Wilson, two individuals who are not 
affiliated with any party or counsel for any party, contributed funds 
to cover the cost of preparing and submitting the brief. All parties 
have been given at least 10 days’ notice of Amici’s intention to file 
and have consented to the filing of this brief. 
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Summary of the Argument

Longstanding principles of biomedical ethics require 
that the patient’s autonomy and well-being are at the 
center of the informed consent process. That process 
consists of a dialogue between the patient and the 
physician2—a dialogue designed to provide the patient 
with an understanding of the nature, risks, and benefits of 
the medical intervention, as well as of alternatives to the 
intervention. This understanding enables the patient to 
make a medical decision that aligns with her own values, 
beliefs, and interests. 

H.B. 2, which mandates that particular information be 
given to patients who are lying on the examination table, 
half-naked, usually in the midst of a vaginal ultrasound 
probe, before receiving an abortion, bears no relationship 
to the traditional, established understanding of informed 
consent. H.B. 2 compels doctors, in every case, to perform 
an ultrasound and describe the physical features of the 
fetus, as well as to play the sound of the fetal heartbeat, 
regardless of the patient’s wishes. In so doing, H.B. 2 
violates the core moral principles of respect for patients 
and their autonomy, beneficence, and nonmaleficence 
that are widely recognized as foundational to biomedical 
ethics. Moreover, by providing that patients may avoid the 
mandated information, but only by covering their ears 

2.   In some circumstances, the physician may delegate 
responsibility for obtaining informed consent to another medical 
professional, such as a medical resident or a physician assistant, 
who works closely with the physician. However, because primary 
responsibility for ensuring informed consent remains with the 
physician, this brief uses only the term “physician” or “doctor” when 
describing the informed consent process.



3

and closing their eyes, H.B. 2 undermines any possible 
argument that the mandated information is somehow 
essential to patients’ understanding of the nature, risks, or 
benefits of the abortion procedure. Finally, by violating the 
trust between physicians and their patients and creating a 
risk that doctors will be legally compelled to cause harm 
and distress to their patients, H.B. 2 forces doctors to 
violate their professional ethical duties.

Argument

I. 	 H.B. 2 Bears No Relationship to the Traditional 
Principle of Informed Consent.

Kentucky’s Ultrasound Informed Consent Act 
imposes certain requirements on medical personnel 
before an abortion can be performed. In particular, 
at least twenty-four hours prior to the procedure, an 
ultrasound must be performed, and the physician must 
display the ultrasound so that it is visible to the patient. 
Ky. Rev. Stat. §§ 311.725(1), 311.727(2). Then, the physician 
is required to “[p]rovide a simultaneous explanation of 
what the ultrasound in depicting,” including “a medical 
description of the ultrasound images, which shall include 
the dimensions of the embryo or fetus and the presence 
of external members and internal organs, if present and 
viewable.” Id. § 311.727(2)(b), (e). In addition, the physician 
must “[a]scultate [sic] the fetal heartbeat … so that the 
pregnant woman may hear the heartbeat if the heartbeat 
is audible.” Id. § 311.727(2)(d). There is no exception other 
than for a medical emergency; thus, the physician must 
perform this ritual regardless of whether the woman 
wishes to receive the information or whether the physician 
believes it is appropriate to provide this information. Id. 
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§  311.727(5). The statute merely provides that nothing 
“prevent[s] the pregnant woman from averting her eyes 
from the ultrasound images or requesting the volume of 
the heartbeat be reduced or turned off.” Id. § 311.727(3). 
These requirements are in addition to the informed 
consent requirements imposed by Kentucky law which 
require that, at least twenty-four hours prior to an 
abortion, the woman be provided with information such as 
the probable gestational age of the fetus or embryo and the 
risks of and alternatives to the procedure. Id. § 311.725(1). 

Notwithstanding its name, the Ultrasound Informed 
Consent Act is simply not recognizable as an informed 
consent requirement. Informed consent is a concept 
that carries a long pedigree; it has developed over 
decades of study and practice in fields such as medicine, 
law, philosophy, and biomedical ethics. Central to the 
practice of informed consent is the principle of respect 
for patient autonomy—meaning that the patient must 
be treated in such a way as to be able to make a decision 
about medical care that reflects her judgment of what is 
in her best interests. For this to occur, the patient must 
be both sufficiently “informed” to be able to determine 
her best interests, and she must give free and voluntary 
“consent” to the medical intervention. H.B. 2 advances 
neither of these prongs of the traditional informed consent 
requirement.

A. 	 History, Scope, and Purpose of Informed 
Consent

Informed consent is one component of the ethical 
provision of medical treatment. It falls under the larger 
umbrella of biomedical ethics, which is the study of ethical 
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issues in clinical care, biomedical science, and public health 
and health policy. Informed consent also falls under the 
more particular umbrella of medical ethics, which focuses 
singularly on the ethics of the doctor-patient relationship 
and the moral obligations of physicians. There is general 
consensus that four moral principles play a critical role in 
biomedical ethics broadly, and medical ethics in particular: 
respect for autonomy, beneficence, nonmaleficence, and 
justice.3 Autonomy refers to “an individual’s right to 
hold views, to make choices, and to take actions based 
on her own personal values and beliefs.”4 The principles 
of beneficence and nonmaleficence are essentially two 
aspects of the same overriding idea—that the physician 
must act in ways that promote the patient’s well-being. 
Specifically, beneficence refers to the physician’s obligation 
to act in ways that are likely to advance the welfare of the 
patient and thereby benefit the patient, and nonmaleficence 
refers to the physician’s obligation to avoid harming the 
patient. Finally, the principle of justice refers to the 
physician’s obligation to treat all patients equitably and 
may require consideration of how scarce resources should 
be allocated.5 As discussed at greater length below, the 
moral foundations of informed consent rest on the first 
three of these principles, and H.B. 2 clearly violates those 
principles.

3.   Tom L. Beauchamp & James F. Childress, Principles of 
Biomedical Ethics (8th ed. 2019).

4.   Am. Coll. of Obstetricians & Gynecologists (“ACOG”), 
Comm. on Ethics, Comm. Op. No. 390: Ethical Decision Making in 
Obstetrics and Gynecology, at 3 (Dec. 2007, reaffirmed 2019), https://
www.acog.org/-/media/Committee-Opinions/Committee-on-Ethics/
co390.pdf?dmc=1&ts=20191017T1741361149.

5.   Id. at 4-5.
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“The values underlying informed consent—autonomy 
and concern for individual well-being—are deeply 
embedded in American culture, in our religious traditions, 
and in Western moral philosophy.”6 Thus, in order to 
understand the contemporary application of informed 
consent, it is important to understand its history. The 
current understanding and practice of informed consent 
derives from the long history and tradition of consent 
practices, policies, and theories.7 

The modern conception of informed consent has 
largely developed in the twentieth century, but consent 
practices in connection with medical treatment stretch 
back much further. Although medicine in the ancient world 
was primarily driven by a desire to help patients and not 
to harm them (beneficence and nonmaleficence), even some 
ancient traditions appeared to take patient autonomy into 
consideration to some degree.8 However, the notion that 
patients should be given information pertinent to their 
care first appeared on the scene during the Enlightenment 
in the eighteenth century. Although the desirability of 
patient understanding was not, at that time, coupled with 
an expectation of autonomous patient consent, physicians 
began in the Enlightenment era to recognize the value of 
information and dialogue with the patient in improving the 
patient’s care.9 By the middle of the nineteenth century, 
the practice of obtaining consent to major treatments had 

6.   Jessica W. Berg & Paul S. Appelbaum, Informed Consent: 
Legal Theory and Clinical Practice 14 (2d ed. 2001).

7.   Ruth R. Faden, Tom L. Beauchamp & Nancy M.P. King, A 
History and Theory of Informed Consent 54 (1986).

8.   Id. at 62-63.

9.   Id. at 64-67.
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become routine, although the notion of autonomy and its 
connection to consent was not yet developed.10 In many 
cases, however, physicians respected patients’ refusals 
of treatment, even when that refusal contravened the 
physician’s beliefs and preferences.11

The modern concept of informed consent first 
appeared in American medicine over sixty years ago, 
in the 1950s, which is around the same time that the 
concept emerged in case law.12 This emergence reflected 
numerous social and cultural realities. It resulted, at least 
in part, from horror at the Nazi atrocities during World 
War II, as well as at domestic cases of abuse of research 
subjects.13 The rise of informed consent was also likely 
related to the ascendancy of the civil rights movement, 
with its focus on individual liberty and dignity. Since that 
time, medical ethics has included a focus on the patient’s 
rights, which entails respect for the patient’s autonomy. 
For example, the American Hospital Association’s Bill of 
Rights, published in 1973, asserted a right of patients to 
be informed and to be involved in making decisions about 
their care.14 In 1981, the American Medical Association 
published its official policy on informed consent, which 
recognized that “[t]he patient’s right of self-decision can be 

10.   Id. at 76.

11.   Id. at 81.

12.   Id. at 86.

13.   Id. at 87; see also Presidential Comm’n for the Study of 
Bioethical Issues, Informed Consent Background at 7-10 (Sept. 30, 
2016), https://bioethicsarchive.georgetown.edu/pcsbi/sites/default/
files/1%20Informed%20Consent%20Background%209.30.16.pdf.

14.   Faden, Beauchamp & King, supra, at 94.
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effectively exercised only if the patient possesses enough 
information to enable an intelligent choice.”15

Around the same time, the U.S. Congress authorized 
creation of the President’s Commission for the Study 
of Ethical Problems in Medicine and Biomedical and 
Behavioral Research, which in an influential report “used, 
as an axiomatic premise, the position that decisions about 
health care must finally rest with competent and informed 
patients.”16 This report thus contained the basic outline of 
informed consent doctrine as it is still understood today. 

Building on this history, the term “informed 
consent” today refers to the autonomous authorization 
or permission-giving by the patient to the physician to do 
something the physician would not otherwise be permitted 
to do. Informed consent is both an ethical (or philosophical) 
concept and a legal concept. The philosophical framework 
for informed consent provides the moral justification for 
the existence of the legal requirement and therefore also 
provides the standard against which the legal requirement 
should be judged. 

Informed consent serves two primary moral functions. 
First, obtaining informed consent demonstrates respect 
for patients as autonomous moral agents who have control 
over their bodies, their lives, and their values.17 This notion 

15.   Judicial Council of the Am. Med. Ass’n, Current Opinions 
of the American Medical Association 29-30 (1984); see also Faden, 
Beauchamp & King, supra, at 96.

16.   Faden, Beauchamp & King, supra, at 97.

17.   See, e.g., ACOG, Comm. on Ethics, Comm. Op. No. 439: 
Informed Consent, at 1 (Aug. 2009, reaffirmed 2015) (“ACOG 
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of honoring the patient’s independent moral status thus 
instantiates one of the primary pillars of medical ethics: 
respect for patient autonomy.18 Second, when a physician 
obtains a patient’s informed consent, that physician 
promotes the patient’s welfare and advances her interests. 
Because the physician is in a fiduciary relationship with 
the patient, the physician has an obligation to promote the 
patient’s best interests—which entails a requirement that 
the physician understand and acknowledge the patient’s 
priorities and values as they inform the patient’s medical 
decision.19 Of course, the obligation to act in the patient’s 
best interest also includes an obligation not to inflict harm 
upon the patient. In advancing the patient’s welfare, the 
physician thus applies the second and third pillars of 
bioethics: beneficence and nonmaleficence. Together, these 
two moral functions of informed consent ensure that the 
patient is able to act in her own best interests and that 
the physician is able to work to promote the patient’s best 
interests. 

Informed consent also serves a third, related function: 
building trust between the doctor and patient. Trust 
is an essential characteristic of a good doctor-patient 
relationship for at least two reasons. First, studies indicate 
that patient outcomes from treatment are not as good 

Op. 439”), https://www.acog.org/-/media/Committee-Opinions/
Committee-on-Ethics/co439.pdf?dmc=1&ts=20160408T1635464999.

18.   Alan Meisel & Mark Kuczewski, Legal and Ethical Myths 
About Informed Consent, 156 Archives of Internal Med. 2521, 2522 
(1996).

19.   Linda Farber Post, Jeffrey Blustein & Nancy Neveloff 
Dubler, Handbook for Health Care Ethics Committees 51 (2007).
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when trust is lacking.20 Second, even apart from outcomes, 
trust is a defining feature of a fiduciary relationship: in 
a fiduciary relationship, the patient must be able to trust 
that the physician is acting in her best interests and a 
respectful informed consent process is critical to building 
and maintaining that trust.21 

For a morally meaningful informed consent to occur, 
the patient’s authorization (consent) must be 1) her 
own autonomous decision and 2) based on a sufficient 
understanding of what is at stake for her.22 Informed 
consent may be best understood as a “process” rather than 
an “event.”23 As the American College of Obstetricians 
and Gynecologists (ACOG) explains, “[i]nformed consent 
should be looked on as a process rather than a signature on 
a form,” which “includes a mutual sharing of information 
over time between the clinician and the patient to facilitate 
the patient’s autonomy in the process of making ongoing 
choices.”24 Wherever possible, physicians and patients 

20.   See, e.g., Ngaire Kerse et al ., Physician-Patient 
Relationship and Medication Compliance: A Primary Care 
Investigation, 2 Ann. Fam. Med. 455, 459 (2004); cf. Sheldon 
Greenfield et al., Expanding Patient Involvement in Care: Effects 
on Patient Outcomes, 102 Ann. Internal Med. 520, 526 (1985) (finding 
that increased patient involvement in care resulted in improved 
patient outcomes). 

21.   Post, Blustein & Dubler, supra, at 51.

22.   Additionally, the patient must have the mental capacity to 
understand and to provide that authorization. This third requirement 
is presumed to be present in the case of a mentally competent, 
mature patient.

23.   Berg & Appelbaum, supra, at 168-73.

24.   ACOG Op. 439, supra, at 1.
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should arrive at a course of treatment through a process 
of shared decision-making.25 Of course, patients typically 
do not approach their medical care in a relational vacuum; 
they often make consequential medical decisions together 
with their loved ones. But in the end, the final decision-
making authority rests with the patient.

The requirement of an autonomous decision 
corresponds to the “consent” portion of informed consent. 
In order to be autonomous, the patient’s decision must 
be free of coercion and pressure.26 Specifically, there are 
three requirements for autonomous action: the action must 
be intentional; the actor must understand the nature and 
consequences of her action; and the action must not be 
controlled by anyone other than the person taking it.27 In 
order to ensure these requirements are met, a physician 
must take care to avoid unduly influencing the patient’s 
decisions with the physician’s personal points of view that 
go beyond the physician’s technical medical expertise. The 
physician is not in any way precluded by this requirement 
from sharing her professional medical opinion about which 
course of action is most likely to advance the patient’s 
medical best interests; in most medical contexts, the 
physician is obligated to do just that. What is precluded 
is any attempt by the physician to insert her personal 
non-medical values into the consent process or otherwise 

25.   Berg & Appelbaum, supra, at 11 (“The concept [of informed 
consent] also implies that the physician must be prepared to engage 
in—indeed to initiate—a discussion with the patient about the 
available therapeutic options and to provide relevant information 
on them.”); Meisel & Kuczewski, supra, at 2522.

26.   Berg & Appelbaum, supra, at 3.

27.   Faden, Beauchamp & King, supra, at 241-62.
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attempt to influence the patient’s decision in the direction 
of those non-medical values. 

The requirement that the patient possess sufficient 
understanding relates to the “informed” portion of 
informed consent. In order for the patient’s understanding 
to be adequate, the patient needs to know the nature of 
the intervention that she is consenting to, including any 
associated physical burdens like pain or need for bed rest; 
the risks (if any), including side effects; the likely benefits 
of the intervention (the “why” of the intervention); and 
alternatives to the proposed intervention. Physicians are 
morally required to disclose the information patients need 
to develop a reasonable understanding of each of these 
elements. 

Knowing precisely how much information to provide 
with respect to each of these elements is a matter of 
medical judgment. Providing too much information is 
just as problematic as providing too little.28 If a physician 
provides more information than a patient reasonably needs 
and can digest, this excess of information can overwhelm 
the patient in ways that actually undermine, rather than 
advance, understanding.29 There is an extensive literature, 

28.   See, e.g., N. Lynöe & K. Hoeyer, Quantitative Aspects of 
Informed Consent: Considering the Dose Response Curve When 
Estimating Quantity of Information, 31 J. Med. Ethics 736, 736 
(2005); Ruth Macklin, Understanding Informed Consent, 38 Acta 
Oncologica 83, 85 (1999) (“Too much information can be as bad as too 
little; both tend to interfere with the ability of research participants 
to grasp what is relevant.”).

29.   See Presidential Comm’n for the Study of Bioethical Issues, 
supra, at 12.
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for example, on the negative impact of lengthy informed 
consent forms on patient understanding. Too much 
information overwhelming the patient and compromising 
understanding is particularly likely to occur when 
individuals are under stress during the informed consent 
process. Multiple techniques have been developed to 
improve the disclosure component of the informed consent 
process and aid in patient understanding, particularly for 
complicated or high stakes medical decisions. Common to 
these techniques is a focus on the information that is most 
important to the basic elements of understanding relevant 
to informed consent.30 

Moreover, it is perfectly consonant with the moral 
requirement of informed consent to respect the wishes of 
a patient who indicates, at a certain point, that she does 
not wish to receive any further information. A patient 
who understands what she is consenting to, including 
significant risks, side effects, and alternatives, is capable 
of deciding when she has heard enough information 
in order to authorize the intervention.31 “Withholding 
information from patients when they request that it not 
be given respects their autonomy as much as providing 
information to patients who want it.”32 

30.   See, e.g., Meisel & Kuczewski, supra, at 2523.

31.   Am. Med. Ass’n, AMA Code of Medical Ethics, Op. 2.1.1(b), 
https://www.ama-assn.org/delivering-care/ethics/informed-consent 
(stating that physicians seeking informed consent should “[p]resent 
relevant information accurately and sensitively, in keeping with the 
patient’s preferences for receiving medical information” and should 
include information about the diagnosis, nature and purpose of the 
intervention, and risks and benefits of the intervention).

32.   Meisel & Kuczewski, supra, at 2525.
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B. 	 H.B. 2 Contravenes the Longstanding Meaning 
and Purpose of the Informed Consent 
Requirement.

The framework for patient-physician communication 
mandated by H.B. 2 bears no relation to the traditional 
concept of informed consent. It contravenes the scope of 
information required to ensure the patient’s understanding, 
and it fails to respect the patient’s moral agency. 

First, there is no established norm of informed 
consent according to which a physician is required to 
show every patient medical images in advance of the 
patient’s making a treatment decision. This is because 
the value or disvalue that medical imaging adds to patient 
decision-making will vary from patient to patient, and 
from decision context to decision context. Moreover, the 
information that H.B. 2 requires to be provided—such as 
pointing out the internal organs and external members—
is not information that a woman needs in order to make 
an informed decision whether to terminate a pregnancy. 
This information does not pertain to the risks, benefits, or 
alternatives of abortion, and it is certainly not necessary 
in order for the patient to understand what an abortion 
procedure is. Of course, some patients may wish to view 
those images anyway, and it is perfectly consonant with 
informed consent principles to offer them for viewing and 
to explain them if the woman wishes. But medical imaging 
has never been considered to be the sort of information 
that patients must review prior to providing an informed 
consent or refusal to a medical intervention. For some 
patients, viewing medical imaging may even undermine 
their ability to focus on information that is considered 
important to understanding the treatment, and it may 
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constitute excessive information that undermines their 
ability to process relevant information.

Second, H.B. 2 violates patient autonomy, as well 
as the principles of beneficence and nonmaleficence, by 
mandating that the doctor continue to speak even if the 
patient has indicated a desire not to hear the information 
that is being offered. H.B. 2 requires the doctor to 
speak the mandated script, regardless of whether the 
woman objects. To be sure, a physician could properly 
offer to share the information, including auscultation of 
the cardiac tone and an explanation of the ultrasound 
image. But longstanding principles of medical ethics 
inclusive of informed consent dictate that if a patient does 
not wish to receive certain information, the physician 
is to stop speaking. As explained above, the patient is 
an autonomous, competent moral agent who is capable 
of deciding for herself when she has heard enough 
information. In prohibiting the physician from respecting 
the patient’s wishes with respect to the kind and amount 
of information she wishes to receive, as dictated by her 
own values, H.B. 2 contravenes fundamental principles 
of informed consent. This assaultive, unwanted speech 
overrides rather than respects the patient’s autonomy. 

H.B. 2 also violates the principles of beneficence 
and nonmaleficence by forcing the physician to act in a 
way that is profoundly disrespectful of the patient and 
possibly inflicting harm. The physician’s speech, which 
should induce the patient’s trust and contribute to the 
patient’s ability to act in her own best interests, instead 
causes suffering in some cases. Not only can patients sense 
the disrespect being afforded them, but many patients 
also feel distress due to the nature of the information 
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they are forced to receive. For example, a woman who 
is terminating a wanted pregnancy due to a lethal fetal 
anomaly may suffer deeply from being forced to view 
and study the features of her fetus. What is more, all of 
this mandated speech occurs while the woman is in an 
extremely vulnerable position—mostly naked, prone, on 
an examination table with her legs in stirrups and a probe 
on her abdomen or inside her vagina. There is simply no 
justification in medical ethics for requiring a doctor to 
cause such harm and distress to a patient without any 
offsetting benefit.

At the same time, it is impossible to understand how 
H.B. 2 could constitute an informed consent provision in 
light of the law’s caveat that the woman may cover her ears 
and close her eyes so as to avoid the information. If the 
information required by H.B. 2 is so vital for the protection 
of the patient’s rights and interests that the doctor must 
proceed with providing it, even in the face of objections 
by the patient, then how can it also be acceptable for the 
patient to reject the information in this manner? The 
Commonwealth of Kentucky cannot have it both ways: 
either this information is absolutely essential for every 
woman to have before proceeding to an abortion, or it is 
not. Obviously, according to traditional informed consent 
principles—and according to the legislation itself—it is 
not. 

Indeed, established informed consent principles 
imply a measure of discretion for the doctor to tailor the 
information and its delivery to the particular patient 
before her. The doctor’s overriding ethical obligation is 
to advance the interests of the individual patient. Thus, 
unless a particular piece of information is so vital to a 
patient’s understanding that it is absolutely necessary 
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for every patient to receive the information, regardless 
of the harm the information may cause, it contradicts the 
practice of professional ethics to mandate that information 
in every case. Certainly, the information required by H.B. 
2 does not fall into that category—in fact, it is irrelevant to 
informed consent. At the same time, if it were information 
necessary for informed consent, it would then make no 
sense to allow an abortion to proceed after a woman has 
chosen to reject the information by covering her ears and 
closing her eyes.

II.	 H.B. 2 Forces Physicians to Violate Their Ethical 
Duties to Patients.

Because the necessity to tailor medical treatment to 
each individual patient’s interests is a general requirement 
of medical ethics, and not only an aspect of informed 
consent, H.B. 2’s mandate not only lies outside the 
scope of informed consent, but it also forces physicians 
to violate their general professional ethical duties. The 
American Medical Association’s principles of medical 
ethics require the physician, in caring for a patient, to 
“regard responsibility to the patient as paramount.”33 Yet, 
H.B. 2 prevents doctors from tailoring the treatment to 
the specific individual woman and instead mandates an 
unnecessary and even harmful requirement in all cases. 
It deprives the woman of the autonomy to direct the 
conversation and to seek only the information that she 
requires in order to make a decision in accordance with 
her values and beliefs. 

33.   Am. Med. Ass’n, AMA Code of Medical Ethics, AMA 
Principles of Medical Ethics ¶  VIII, https://www.ama-assn.org/
sites/ama-assn.org/files/corp/media-browser/principles-of-medical-
ethics.pdf.
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To be sure, there are contexts in the practice of 
medicine in which it may be appropriate for a doctor 
to encourage a patient to seek sources of information 
about a medical treatment choice that extend beyond a 
conventional understanding of medical risks, benefits, 
and alternatives. For example, a patient who is resistant 
to the idea of undergoing a life-saving double limb 
amputation might be encouraged to meet with double 
amputees in order to better understand the experience 
and to gain a sense of how individuals live and flourish 
in that circumstance. However, if the patient declined 
to do so, that patient would not be forced to listen to the 
unwanted information anyway, or be placed in front of a 
video containing this information and told that she could 
look away and cover her ears to avoid its message. To 
offer additional sources of information that may assist 
patients to make decisions in alignment with their values, 
beliefs, and interests is the essence of the ethical practice 
of medicine. To force information on unwilling patients is 
the precise opposite: it is unethical medical practice. 

Finally, H.B. 2 is unethical in that its mandate, in 
yet another way, engages the physician in conduct that 
lies outside the ethical bounds of the physician-patient 
relationship. Physicians regularly interact with patients 
who are emotionally vulnerable, for example, when they 
must deliver bad medical news or when attending to 
patients who are proceeding with courses of action that 
patients find difficult. In those contexts, the physician is 
obligated to do everything possible to avoid intentionally 
exacerbating the patient’s emotional distress and help 
the patient cope with her emotional distress however the 
physician can. This is especially true if the patient needs 
to make and act upon a medical decision. In complying 
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with the mandates of H.B. 2, the physician is not only 
at risk of causing the harm of emotional distress to the 
patient and thus violating the principle of nonmaleficence; 
the physician is also undermining the patient’s ability to 
proceed to a decision of her choosing. A requirement that 
a woman, while in a physically vulnerable state, listen to 
the fetal cardiac heart tone, view the fetal ultrasound, 
and listen to description of the fetal anatomy is designed 
to manipulate a woman’s decision through the elicitation 
of disturbing emotions, essentially by inducing emotional 
distress, not to empower her to make a reasoned decision 
based on her own values. The cumulative effect of all of 
these factors—inducing difficult emotions in the service 
of contested, non-medical values; the vulnerability of the 
patient who is on an examination table and possibly at a 
stressful juncture in her life; and the coercive nature of 
the ultrasound mandate—is to require the physician to 
violate the physician’s ethical responsibility toward the 
patient. In mandating this procedure, H.B. 2 is using the 
physician to force on the patient the state’s values and 
the state’s view of what is at stake in the abortion, rather 
than promoting the patient’s understanding and autonomy.
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Conclusion

The question whether H.B. 2 is an informed consent law 
is not a close one. A mandated ultrasound, accompanied by 
a narration and heartbeat auscultation that are required 
to be performed regardless of the patient’s wishes and 
needs, reflects no understanding of informed consent that 
has ever existed in the long history of that concept.

For these reasons, Amici respectfully submit that this 
Court should grant the petition for a writ of certiorari.
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