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INTEREST OF AMICI CURIAE!

Amici are professors of law who teach interna-
tional law, foreign relations law, and federal jurisdic-
tion at law schools, and have taught or written on the
legal issues concerning the scope and application of
the Alien Tort Statute (“ATS”), 28 U.S.C. § 1350.
Amici have a professional interest in the proper inter-
pretation of the ATS, in view of its historical and legal
context and the limited role of the federal courts in
recognizing rights of action based on international
law. A complete list of Amici is provided in the Appen-
dix.

SUMMARY OF THE ARGUMENT

Congress enacted the ATS to accomplish a specific
and limited purpose: “to avoid foreign entanglements
by ensuring the availability of a federal forum where
the failure to provide one might cause another nation
to hold the United States responsible for an injury to
a foreign citizen.” Jesner v. Arab Bank, PLC, 138 S.
Ct. 1386, 1397 (2018). Amici submit that the judgment
below should be reversed because, for two distinct rea-
sons, it erroneously recognized liability under the ATS
beyond this narrow remit.

First, historical sources make clear that the ATS
was designed to address only those private violations
of the law of nations injuring aliens which—if the
United States failed in its duty to provide a remedy—
could result in diplomatic conflict or war. The claims
that Respondents assert here involve no international

1 Petitioners and Respondents have consented to this filing. No
counsel for a party authored this brief in whole or in part, and no
person other than Amici’s counsel made a monetary contribution
to fund the preparation or submission of this brief.



obligation of the United States and thus do not impli-
cate the purpose for which the ATS was enacted. The
alleged conduct occurred within the territory of Cote
d’Ivoire and Petitioners are accused of aiding and
abetting Cote d’Ivoire government officials in violat-
ing the law of nations. Just as in Jesner, then, allow-
ing this case to proceed implicates no obligation of the
United Sates and, rather than avoiding diplomatic
conflict, is more likely to cause conflict with an im-
portant diplomatic partner of the United States.

Second, whether Respondents can advance an
ATS claim against corporate defendants depends on
whether they can establish, at a minimum, that “in-
ternational law extends the scope of liability” for a vi-
olation of customary international law to corpora-
tions. Sosa v. Alvarez-Machain, 542 U.S. 692, 732 n.20
(2004) (emphasis added). But there is no established
international consensus extending liability to private
corporations for violations of customary international
law. The lack of such consensus is confirmed by the
treatment of corporations in the Nuremberg Trials,
other international military tribunals, and the ab-
sence of corporate or other entity liability in the Rome
Statute establishing the International Criminal
Court. Moreover, the evidence of international recog-
nition of corporate liability that Respondents and
their amici advanced in the proceedings below and
other cases “falls far short of establishing a specific,
universal, and obligatory norm of corporate liability.”
Jesner, 138 S. Ct. at 1401 (Plurality Op.).



ARGUMENT

CONGRESS ENACTED THE ATS TO AD-
DRESS TORT CLAIMS BY ALIENS, WHICH,
IF LEFT UNREDRESSED, MIGHT GIVE
OTHER COUNTRIES “JUST CAUSE” FOR
WAR.

The First Congress enacted the ATS as a means
of accomplishing a specific, practical goal essential to
the vulnerable new republic: averting the “serious
consequences in international affairs” that could en-
sue if the United States did not ensure that torts
against foreign subjects, for example against visiting
ambassadors, were “adequately redressed.” Sosa, 542
U.S. at 715. The ATS was thus aimed only at the “nar-
row set of violations of the law of nations,” Jesner, 138
S. Ct. at 1397 (quoting Sosa, 542 U.S. at 715), that
implicated such diplomatic concerns.

A. This Court Has Not Recognized A Cause
Of Action Under The ATS For Conduct
That Does Not Implicate An Interna-
tional Duty Of The United States.

Although the parties frame the issues in this case
as relating to extraterritoriality and whether corpora-
tions are “excepted” from otherwise-established liabil-
ity under the ATS, a threshold question remains:
whether the ATS authorizes U.S. courts to recognize
a cause of action for conduct not involving an alleged
breach by the United States of a duty owed to another
state. This Court has never interpreted the ATS as
recognizing such a cause of action. It has gone no fur-
ther than to suggest in dicta in Sosa that it would not
“close the door” to recognizing a cause of action to vin-
dicate a yet-to-be-identified “narrow class of interna-
tional norms.” 542 U.S. at 729.



In Sosa, the Court rejected the claim of a Mexican
national that his arbitrary arrest and detention in
Mexico by other Mexican nationals—hired by a U.S.
agency—violated the ATS. The Court held only that
the grounds invoked by the plaintiff failed to satisfy
the requirements of “definite content and acceptance
among civilized nations” comparable to “the historical
paradigms familiar when § 1350 was enacted.” 542
U.S. at 732. The Court did not hold that satisfying the
“definite content and acceptance” requirements for
the norm in question would be sufficient to state a cog-
nizable ATS claim. To the contrary, the Court ex-
pressly contemplated additional limits on the stat-
ute’s reach: “This requirement of clear definition is not
meant to be the only principle limiting the availability
of relief in the federal courts for violations of custom-
ary international law, though it disposes of this ac-
tion.”2 Id. at 733 n.21 (emphasis added); see also id. at
732 (“Whatever the ultimate criteria for accepting a
cause of action [under the ATS] ....”).

Further, the Sosa Court emphasized that recogni-
tion of any new category of ATS claims beyond the
three “historical paradigms” identified by Blackstone
(violation of safe conducts, infringement of the rights
of ambassadors, and piracy) would be subject to a
heavy burden of justification analogous to the con-
straints on recognizing implied rights of action or new
federal common law. See id. at 725—-28. And most re-
cently in Jesner, the Court noted that “there is an ar-

2 Other possible limitations the Sosa Court noted include that
“the claimant must have exhausted any remedies available in
the domestic legal system, and perhaps in other forums such as
international claims tribunals” and “case-specific deference to
the political branches.” Id. at 733 n.21.



gument that a proper application of Sosa would pre-
clude courts from ever recognizing any new causes of
action under the ATS.” 138 S. Ct. at 1403.

Although the Court in Jesner did not decide
whether additional causes of action were authorized
under the ATS, the Court underscored the high bar
any new ATS cause of action would have to clear. In
determining what that high bar is, the Court should
be guided, at a minimum, by the purposes for which
the ATS was enacted, as reflected in its text. As shown
below, the statutory requirement that the conduct be
“committed in violation of the law of nations or of a
treaty of the United States” (28 U.S.C. § 1350) incor-
porates a particular understanding of what consti-
tutes a violation of the law of nations. At the time of
the ATS’s enactment, such a violation required action
(or inaction) by a state that caused it to default on its
obligations to other countries. Thus, the ATS author-
ized a suit in tort only where the conduct itself trig-
gered those obligations.

B. The ATS Was Enacted To Address Only
Law-Of-Nations Violations That “Threat-
ened Serious Consequences” For The Di-
plomacy Or Security Of The United
States.

The ATS was not designed to reach all violations
of the law of nations that might be committed against
an alien. It was only the “narrow set of violations . . .
threatening serious consequences in international af-
fairs, that was probably on the minds of the men who
drafted the ATS.” Sosa, 542 U.S. at 715. Historical
sources from before and around the time of the ATS’s
enactment confirm that the ATS reflects Congress’s
intensely practical purpose of “ensuring the availabil-
ity of a federal forum where the failure to provide one



might cause another nation to hold the United States
responsible for an injury to a foreign citizen.” Jesner,
138 S. Ct. at 1397.

1. For example, Blackstone emphasized that pri-
vate infringements of safe-conducts—one of the his-
torical paradigmatic law-of-nations violations—were
a cause of international conflict because such offenses

are breaches of the public faith, without
the preservation of which there can be no
intercourse or commerce between one na-
tion and another; and such offences may,
according to the writers upon the law of
nations, be a just ground of a national war.

4 William Blackstone, Commentaries on the Laws of
England (J. Andrews ed. 1899), at *68. Likewise,
Emer de Vattel, author of The Law of Nations and pos-
sibly the leading authority on the subject relied on by
the Founders, emphasized each nation’s responsibility
for providing redress for mistreatment of foreigners
within that nation. Once a sovereign admits foreign-
ers, Vattel wrote, “he engages to protect them as his
own subjects, and to afford them perfect security, as
far as depends on him.” Emer de Vattel, The Law of
Nations, bk. II, § 104, at 173 (J. Chitty ed. 1883)
(1758).

This state responsibility included the obligation to
provide a remedy against private subjects who com-
mitted torts undermining the state’s obligation to pro-
tect foreign invitees. A sovereign that failed to provide
a remedy “or to punish the offender, or finally, to de-
liver him up renders himself in some measure an ac-
complice in the injury, and becomes responsible for it.”
Vattel, bk. IT § 77 at 163. And that failure could have
severe consequences, including war, such that “the
safety of the state, and that of human society, requires



this attention from every sovereign”’—that it not “suf-
fer the citizens to do an injury to the subjects of an-
other state.” Id., bk. II, § 72 at 161.

2. In the United States, these responsibilities un-
der the law of nations contributed powerfully to the
perceived need for a stronger national government
than existed under the Articles of Confederation, and,
ultimately, to the enactment of the ATS. For example,
the Continental Congress recognized the importance
of providing a remedy for conduct interfering with the
fledgling nation’s obligations to other states. It also
recognized its own impotence to do so. In 1781 it
passed a resolution imploring the states to “provide
expeditious, exemplary, and adequate punishment”
for “the violation of safe conducts or passports, . . . or
hostility against such as are in amity . . . with the
United States, . . . infractions of the immunities of am-
bassadors and other public ministers . . . [and] infrac-
tions of treaties and conventions to which the United
States are a party.” 21 JOURNALS OF THE CONTINENTAL
CONGRESS 1136-37 (G. Hunt ed. 1912). This resolu-
tion—a precursor to the ATS—confirms that “a pri-
vate remedy was thought necessary for diplomatic of-
fenses under the law of nations.” Sosa, 542 U.S. at
724.

The call for a stronger national government re-
sulting in the Constitution was in part a response to
concerns about law-of-nations violations and the po-
tentially severe consequences of leaving them unre-
dressed. At the Constitutional Convention, James
Madison questioned William Paterson as to whether
the so-called New Jersey Plan for unicameral national
governance would provide the means to prevent viola-
tions of the law of nations “which if not prevented
must involve [the nation] in the calamities of foreign
wars.” 1 THE RECORDS OF THE FEDERAL CONVENTION



OF 1787, at 247 (M. Farrand ed. 1911). Madison fur-
ther explained that “[a] rupture with other powers is
among the greatest of national calamities . . . [and it]
ought therefore to be effectually provided that no part
of the nation shall have it in its power to bring them
on the whole.” Id.; see also Jesner, 138 S. Ct. at 1396—
97 (“Under the Articles of Confederation, the inability
of the central government to ensure adequate reme-
dies for foreign citizens caused substantial foreign-re-
lations problems.”).

To similar effect, Edmund Randolph noted at the
Convention that one of the principal defects of the Ar-
ticles of Confederation was its inability to prevent in-
fractions of the law of nations, raising the concern
“that particular [American] states might by their con-
duct provoke war without control.” THE RECORDS OF
THE FEDERAL CONVENTION OF 1781, at 27. And John
Jay explained in The Federalist No. 3, at 20: “It 1s of
high importance to the peace of America that she ob-
serve the laws of nations . . ., and to me it appears
evident that this will be more perfectly and punctually
done by one National Government than it could be ei-
ther by thirteen separate States, or by three or four
distinct confederacies.”

3. Thus, the Founders recognized that provoking
foreign powers by failing to provide redress required
by the law of nations posed real dangers to the young
republic. They dealt with this issue through a number
of constitutional and statutory mechanisms. See Jes-
ner, 138 S. Ct. at 1396-97. In addition to the ATS, the
Judiciary Act of 1789 addressed foreign relations con-
cerns in several of its other provisions, including by
giving original jurisdiction to (1) this Court (as envi-
sioned in Article III) over cases by or against ambas-
sadors and other public ministers; (2) district courts
over admiralty and maritime cases; and (3) circuit



courts over alien diversity cases in which the amount
in controversy exceeded $500. Judiciary Act of 1789 §§
13,9, 11, 1 Stat. at 78-80. Adopted the following year,
the Crimes Act of 1790 made it a crime to violate “any
safe-conduct or passport duly obtained and issued un-
der the authority of the United States” or to “assault,
strike, wound, imprison, or in any other manner in-
fract the law of nations, by offering violence to the per-
son of an ambassador or other public minister.”
Crimes Act of 1790 § 28, 1 Stat. at 118. The Crimes
Act also outlawed piracy.3 Id. at § 8C, 113-14.

As confirmed by its history, the ATS does not
make actionable all violations of customary interna-
tional law committed by anyone, wherever they might
occur. Instead, i1t applies only to those violations that
the United States owes an international obligation to
prevent or remedy.

C. Contrary To The Purpose Of The ATS,
Recognizing A Cause Of Action Here Is
More Likely To Cause Diplomatic Ten-
sions Than To Avoid Them.

1. Respondents’ claims in this case implicate no
international obligation of the United States. The gra-
vamen of the complaint is that cocoa farmers in Cote
d’Ivoire (not parties to this action) utilized child
slaves, including Respondents, and that Petitioners

3 The 1795 opinion of Attorney General Bradford, 1. Op. Atty.
Gen. 57, 57-59, is not to the contrary. That opinion concerned
potential claims against Americans who participated in the
French plunder of a British slave colony in Sierra Leone. Brad-
ford does not explain why he believed the ATS was applicable.
His view may well have been based on a violation of the 1783
treaty between the United States and Great Britain, in which
case the incident fell within the treaties clause, rather than the
law-of-nations clause, of the ATS. In any event, Britain made
clear its view that a U.S. obligation was implicated.
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aided and abetted Respondents’ enslavement by
providing “financial support” through indirect pur-
chase of the product of the cocoa farmers and that Pe-
titioners “d[id] little or nothing to stop the exploitation
and abuse of child workers” in Cote D’Ivoire. Second
Am. Compl. 99 32—-69; J.A. 313-32. In so doing, Peti-
tioners are alleged to have violated the law of nations.
Notably, however, Respondents make no allegation
that the United States has breached any international
duty, which is reason enough to reject the existence of
a cause of action under the ATS.

2. Nor have Respondents offered any basis for be-
lief that a failure to extend the ATS to their claims
could give rise to the type of serious diplomatic con-
cerns that motivated the passage of the ATS. See Part
I, B supra. To the contrary, Respondents’ complaint
makes clear that allowing their case to proceed, much
like in <Jesner, is more likely to cause diplomatic ten-
sions than to avoid them.

According to Respondents’ complaint, Petitioners’
alleged actions were taken in concert with the Cote
d’Ivoire government. Respondents allege that “several
of the cocoa farms in Cote d’Ivoire from which Defend-
ants source are owned by government officials . . . or
are otherwise protected by government officials.” Sec-
ond Am. Compl. 4 50; J.A. 319-20. Respondents also
assert that “Defendants’ actions occurred under color
of law and/or in conspiracy or on behalf of those acting
under color of official authority, such that the injuries
inflicted on these Plaintiffs as a result of the forced
labor were inflicted deliberately and intentionally
through the acts and/or omission of responsible state
officials.” Id. at 9 81; J.A. 338-39 (emphasis added);
see also id. at § 87; J.A. 340—41. In other words, Re-
spondents allege that Petitioners’ aided and abetted
actions by Coéte d’Ivoire government officials in Cote
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d’Ivoire and ask a United States court to pass judg-
ment on that conduct.

3. At the time of the ATS’s enactment, it would
have been well understood that the United States had
no authority to interfere in the internal affairs of other
nations. As Chief Justice John Jay wrote in Henfield’s
Case: “It is to be remembered, that every nation 1is,
and ought to be, perfectly and absolutely sovereign
within its own dominions, to the entire exclusion of all
foreign power, interference and jurisdiction.” 11 F.
Cas. 1099, 1103 (C.C.D.P. 1793). To that end, “[i]t does
not, then, belong to any foreign power to take cogni-
zance of the administration of [another] sovereign, to
set himself up for a judge of his conduct, and to oblige
him to alter it.” Vattel, bk. II, § 55, at 155. Accordingly,
under the law of nations at the time the ATS was en-
acted, there could be no redress in this country’s
courts for even obvious wrongs committed by another
nation against its own citizens. See United States v.
The La Jeune Eugenie, 26 F. Cas. 832, 847-48 (C.C.D.
Mass. 1822) (Story, J.) (“No nation has ever yet pre-
tended to be the custos morum of the whole world; and
though abstractedly a particular regulation may vio-
late the law of nations, it may sometimes, in the case
of nations, be a wrong without a remedy.”). Indeed, in-
terference with another nation’s sovereign right to
self-governance would itself have been viewed as a vi-
olation of the law of nations and potentially a just
cause for war. See Vattel, bk. II, § 57, at 157 (“[A] sov-
ereign has a right to treat those as enemies who at-
tempt to interfere in his domestic affairs . ...”).

4. Even today, when international law is under-
stood to include certain limits on the power of govern-
ments over their own citizens, allowing American
courts to assert authority over such claims would
“raise risks of adverse foreign policy consequences,”
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Sosa, 542 U.S. at 728, while serving none of the pur-
poses of the ATS. Indeed, Cote d’Ivoire is an important
diplomatic partner of the United States in sub-Sa-
haran Africa. The United States views Cote d’Ivoire,
in light of American and international investment in
that nation, as a potential “bulwark against religious
extremism and support [for] U.S. efforts to promote
democratic institutions, regional stability, and coun-
ter the spread of terrorism.” Dep’t of State, U.S. Rela-
tions with Cote D’Ivoire Bilateral Relations Fact Sheet
(Dec. 4, 2018), available at https://www.state.gov/u-s-
relations-with-cote-divoire/.

Rather than recognize a cause of action here, the
Court must exercise “judicial caution under Sosa
[and] guard][] against our courts triggering serious for-
eign policy consequences, and instead defer[] such de-
cisions, quite appropriately, to the political branches.”
Jesner, 138 S. Ct. at 1407 (internal quotation marks
and modifications omitted); see generally, Samuel Es-
treicher & Thomas H. Lee, In Defense of International
Comity, 93 S. Cal. L. Rev. 169 (2020). Indeed, it should
be borne in mind that the ATS has not been amended
in relevant part since 1789. And its key language, i.e.,
“the law of nations,” is a phrase that is no longer in
use, even among international law scholars. It is for
Congress, should it decide to do so, to address human-
rights violations through specific legislation, while
also providing for other issues that might bear on dip-
lomatic concerns: for example, a plaintiff’s need to ex-
haust local remedies; comity abstention; and the scope
and occasion for, if any, entity liability. See, e.g., See
Suppression of the Financing of Terrorism Convention
Implementation Act of 2002, Pub. L. 107-197, 116
Stat. 721, (Jun. 25, 2002); see also Jesner, 138 S. Ct at
1403 (“The political branches, not the Judiciary, have
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the responsibility and institutional capacity to weigh
foreign-policy concerns.”).

II. PRIVATE CORPORATIONS CANNOT BE
SUED UNDER THE ATS.

Respondents’ claims against these corporate de-
fendants fail for an independent reason. There is no
international consensus with respect to the liability of
private corporations for international wrongs.4

A. Corporate Liability Under The ATS Re-
quires, At A Minimum, Consensus Under
International Law That Private Corpora-
tions Should Be Liable For Violations Of
The Law Of Nations.

1. Whether the ATS authorizes corporate liability
in an appropriate case is, in the first instance, gov-
erned by international law.? See Kiobel v. Royal Dutch
Petroleum Co., 621 F.3d 111, 127 (2d Cir. 2010)
(Cabranes, J.) (Sosa “requires that we look to interna-
tional law to determine our jurisdiction over ATS
claims against a particular class of defendant, such as
corporations.” (emphasis in original)); Jesner, 138 S.
Ct. at 1400-1402 (Plurality Op.) (noting that “[t]here
1s considerable force and weight to the position artic-
ulated by Judge Cabranes,” but declining to resolve

4This case deals only with the lability of private corporations
for such wrongs. Where corporations are acting as agents of a
state, the relevant considerations may differ.

5 Even then, whether a cause can proceed is subject to other
limiting principles this Court has recognized, including the lim-
ited authority of federal courts to create new causes of action in
lieu of legislation, and the need to minimize the “risks of ad-
verse foreign policy consequences,” Sosa, 542 U.S. at 741; see
also Jesner, 138 S. Ct. at 1402-03, 1406—07.
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“whether corporate liability is a question that is gov-
erned by international law, or, if so, whether interna-
tional law imposes liability on corporations”). The no-
tion that the principle of corporate liability in domes-
tic laws can be borrowed to establish corporate liabil-
ity as a matter of international law is contrary to the
text of the ATS. The statute, after all, provides juris-
diction only over torts “committed in violation of the
law of nations or a treaty of the United States.” 28
U.S.C. § 1350. If international law does not estab-
lish—without resort to domestic law—that a defend-
ant corporation is responsible for committing an inter-
national wrong, then no “tort [has been] committed in
violation of the law of nations.” Id.

2. Sosa confirms this principle. In Sosa, the Court
held that the ATS did not directly create a cause of
action, 542 U.S. at 712—-14, but that Congress, in pass-
ing the ATS, tacitly acknowledged federal courts’ au-
thority to recognize causes of action for “the modest
number of international law violations with a poten-
tial for personal liability at the time.” Id. at 724 (em-
phasis added). And in recognizing the potential for
claims beyond the three historical paradigms, the
Sosa Court still required any cause of action “based on
the present-day law of nations to rest on a norm of in-
ternational character accepted by the civilized world.”
Id. at 725 (emphasis added). In other words, neither
the ATS nor Sosa authorize federal courts to create
common law liability for conduct by a particular de-
fendant that does not violate international law.

This limitation makes good sense. After all, “in-
ternational law is distinct from domestic law in its do-
main as well as its objectives.” Jesner, 138 S. Ct. at
1401 (Plurality Op.).
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3. Respondents conceded below that the ATS re-
quires violation of a specific, universal international-
law norm but maintain that the question of who or
what can violate that norm is a remedial question gov-
erned by local law. No. 10-56739, Dkt. 15, at 13-17 &
n.5 (9th Cir. June 24, 2011). But the Court cannot con-
fine its inquiry to whether the prohibition on the al-
leged conduct—in isolation—is a well-accepted “norm”
under international law because “identifying . . . a
norm [of international law] is only the beginning of
defining a cause of action.” Kiobel v. Royal Dutch Pe-
troleum Co., 569 U.S. 108, 117 (2013). Respondents
must also show that “international law extends the
scope of liability for a violation of a given norm to the
perpetrator being sued, if the defendant is a private
actor such as a corporation or individual.” Sosa, 542
U.S. at 732 n.20 (emphasis added). Respondents can-
not make that showing here because, as argued in the
next section, there i1s no international consensus re-
garding corporate liability for violations of interna-
tional law.

B. There Is No International Consensus
That Private Corporations May Be Lia-
ble For Violations Of Customary Interna-
tional Law.

Corporate liability for international wrongs is not
a well-established principle of customary interna-
tional law. There has been no consistent practice or
consensus of the world’s nations—as required by
Sosa—imposing liability on private corporations for
international law violations. While various interna-
tional bodies have recently discussed the possibility
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(even the desirability) of an international code of con-
duct for business activities, a motivating premise of
these discussions is that no such law presently exists.6

The absence of an international consensus on the
question of corporate liability for international wrongs
1s apparent, even from the principal authorities the
Court of Appeals, Respondents, and their amici relied
on below.

1. The Nuremberg Trials.

While the Nuremberg trials spurred recognition of
Liability of natural persons for certain violations of in-
ternational law, those trials did not impose liability on
corporations. This is despite the fact that many corpo-
rations and other businesses aided the war crimes
committed by Nazi Germany and its allies.

The Nuremberg adjudicative machinery was es-
tablished by Article 6 of the Charter of the Interna-
tional Military Tribunal (Oct. 6, 1945), which provided
that the Tribunal had the power “to try and punish
persons who . . ., whether as individuals or members
of organizations,” committed certain crimes. 81
U.N.T.S. 286 (1951). Whether as unaffiliated individ-
uals or as members of organizations, the accused were
natural persons, not legal entities. To be sure, the
Charter provided for declaring and proving that “the
group or organization of which the individual was a
member was a criminal organization.” Id. at art. 9, 81
U.N.T.S. at 290. But the effect of such a declaration

6 See, e.g., Int’l Comm. of Jurists, Access to Justice: Human
Rights Abuses Involving Corporations 3 n.7 (2010), available at
https://www.icj.org/wp-content/uploads/2012/09/South-Africa-ac-
cess-to-justice-corporations-thematic-report-2010.pdf (describ-
ing “controversy as to the existence of liability for corporations
under international law”).
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was to make membership in such an organization a
punishable offense—not enterprise liability based on
respondeat superior. See id. at art. 10 (recognizing
“the right to bring individuals to trial for membership
[in the criminal organization]”).

Even where a commercial organization was
plainly involved in the commission of war crimes, only
the individuals involved—not the entity—were prose-
cuted. For example, in a case involving the supplier of
Zyklon B gas to Nazi concentration camps, the Nu-
remberg prosecutions were against only the individ-
ual who owned the firm, his deputy, and a senior tech-
nical expert for the firm; the firm itself was not the
subject of prosecution. See In re Tesch and Others
(Zyklon B Case), excerpted in Ann. Digest and Reports
of Public International Law Cases, Year 1946 (H. Lau-
terpacht ed., 1951) (heading: “Subjects of the Law of
War”).

The treatment of I.G. Farben also cannot serve as
a precedent for corporate liability for a violation of
customary international law. It is true that I.G. Far-
ben and other companies that functioned as instru-
mentalities of the Nazi regime were stripped of their
assets and dissolved. But, as Control Council Law No.
9 makes clear, these companies were dissolved pursu-
ant to an action of the military occupation of Ger-
many, not as adjudication of criminal liability of cus-
tomary international law:

In order to insure that Germany will never
again threaten her neighbours or the
peace of the world, and taking into consid-
eration that I.G. Farbenindustrie know-
ingly and prominently engaged in building
up and maintaining the German war po-
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tential, the Control Council enacts as fol-
lows: All plants, properties and assets of
any nature situated in Germany which
were . . . owned or controlled by I.G. Far-
benindustrie . . . are hereby seized by and
legal title thereto is vested in the Control
Council.

Control Council Law No. 9, Preamble & Art. I (Nov.
30, 1945); see also Control Council Law No. 57 (Sept.
6, 1947) (providing for the “Dissolution and Liquida-
tion of Insurances Connected with the German La-
bour Front,” a Nazi organization). Indeed, the plural-
ity opinion in Jesner recognized that the “United
States Military Tribunal prosecuted 24 executives of
the German corporation IG Farben” but that “Farben
itself was not held liable.” 138 S. Ct. at 1400.

That the Nuremberg trials did not extend liability
to corporations is further reflected in the U.N. Inter-
national Law Commission’s 1950 commentary on the
Nuremberg Tribunal. That commentary noted the dis-
tinction between individual and entity responsibility:

99. The general rule. . . is that international
law may impose duties on individuals di-
rectly without any interposition of internal
law. The findings of the [International Mili-
tary] Tribunal were very definite on the
question. . . . “That international law im-
poses duties and liabilities upon individuals,
as well as upon States,” said the judgment
of the Tribunal, “has long been recognized.”
It added: “Crimes against international law
are committed by men, not by abstract enti-
ties, and only by punishing individuals who
commit such crimes can the provision of in-
ternational law be enforced.”
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Vol. II, 1950 Yearbook of the International Law
Comm’n 374 (2005 rep.) (emphasis added) (quoting 1
Trial of the Major War Criminals before the Interna-
tional Military Tribunal 223 (1947)).

2. Other International Criminal Tribunals.

The lack of any international consensus for corpo-
rate liability for violations of international law is also
reflected in the statutes conferring jurisdiction on in-
ternational criminal tribunals. For example, the stat-
utes for the International Criminal Tribunal for the
Former Yugoslavia and the International Criminal
Tribunal for Rwanda both confer jurisdiction on those
tribunals to try individuals only. See Statute of the In-
ternational Crim. Trib. For the Former Yugoslavia,
S.C. Res. 827, Art. 7(1), U.N. S/RES/827 (May 25,
1993); Statute of the International Criminal Tribunal
for Rwanda, S.C. Res. 955, Art. 6(1), U.N. S/RES/955
(Nov. 8, 1994).

Consider also the recent judgment of the UN’s
Special Tribunal for Lebanon regarding the assassi-
nation of former Lebanese Prime Minister Rafik
Hariri. See Prosecutor v. Ayyash, Stl-11-01/T/TC (U.N.
Sp. Tr. for Lebanon Aug. 18, 2020). While the Tribunal
had jurisdiction over four individuals who were mem-
bers of Hezbollah, the Tribunal’s jurisdiction did not
extend to Hezbollah, the entity itself. See id. at 15
(“The Special Tribunal was established to prosecute
individuals for the crimes within its jurisdiction.”).

3. The Rome Statute.

Similarly, the Rome Statute establishing the In-
ternational Criminal Court (“ICC”) makes clear that
its jurisdiction is limited to “Individual criminal re-
sponsibility.” Rome Statute of the Int’l Crim. Ct., 2187
U.N.T.S. 38544, art. 25 (July 17, 1998) (“The Court
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shall have jurisdiction over natural persons pursuant
to this Statute.”). The decision to limit the ICC’s man-
date to natural persons reflected considerable disa-
greement among the signatory state over the issue of
entity liability:

The decision whether to include “legal” or
“juridical” persons within the jurisdiction of
the court was controversial. The French del-
egation argued strongly in favour of inclu-
sion since it considered it to be important in
terms of restitution and compensation or-
ders for victims. . . . [T]he [French] proposal
was rejected for several reasons which as a
whole are quite convincing. The inclusion of
collective liability would detract from the
Court’s jurisdictional focus, which is on in-
dividuals. Furthermore, the Court would be
confronted with serious and ultimately over-
whelming problems of evidence. In addition,
there are not yet universally recognized com-
mon standards for corporate liability; in
fact, the concept is not even recognized in
some major criminal law systems.

Kai Ambos, Article 25, in BECK ET AL., COMMENTARY
ON THE ROME STATUTE OF THE INTERNATIONAL CRIMI-
NAL COURT: OBSERVERS’ NOTES, ARTICLE BY ARTICLE
477-78 (2d ed. 2008).

Other good reasons have been offered to limit the
jurisdiction of international criminal tribunals to nat-
ural persons. For one, corporations across the globe
enjoy different degrees of governmental support for
their operations. Indeed, some corporations may be no
more than extensions of their foreign state sponsors,
which could lead to inconsistent regulation, or at least
significant tensions, between states that are principal
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funders of corporations and states where corporations
conduct separate business activities. See Ian Brown-
lie, PRINCIPLES OF INTERNATIONAL LAwW, 6 (5th ed.
1998, reprinted 2001) (“[I]t will not always be easy to
distinguish corporations which are so closely con-
trolled by governments as to be state agencies, with or
without some degree of autonomy, and private corpo-
rations not sharing the international law capacity of a
state.”).

The absence of settled international law on corpo-
rate liability for international wrongs is reflected in
the debates during the drafting of the Rome Statute.
One widely discussed draft included jurisdiction over
juridical entities, including private corporations. But
Liability was conditioned on a simultaneous criminal
conviction of a natural person “who was in a position
of control” of the entity and was acting on behalf of
and with the explicit consent of the entity. See Andrew
Clapham, The Question of Jurisdiction Under Interna-
tional Criminal Law over Legal Persons: Lessons
Learned from the Rome Conference on an Interna-
tional Criminal Court, in LIABILITY OF MULTINA-
TIONAL CORPORATIONS UNDER INTERNATIONAL LAW
150-51 (M.T. Kamminga and S. Zia-Zarifi, eds. 2000).
Such requirements are far more onerous than U.S. do-
mestic practices regarding corporate criminal liabil-
ity. But even this restrictive text was dropped by the
drafters of the Rome Statute due to an inability to sat-
1sfy all delegations’ “queries about this innovative use
of international criminal law.” Id. at 157.

Federal courts considering ATS claims against
private corporations have encountered a similar prob-
lem when considering plaintiffs’ claims against parent
companies’ subsidiaries. In the South Africa Apart-
heid Litigation, for instance, plaintiffs sought to hold
the parent companies liable on a theory of alter ego
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and agency. 617 F. Supp. 2d 228, 270 (S.D.N.Y. 2009).
As the court in that case acknowledged, the utter lack
of international standards for “piercing the corporate
veil” required the court to rely instead on federal com-
mon law. As the court put it, “the international law of
agency has not developed precise standards to apply
in the civil context.” Id. at 271.

The lack of “precise standards” under interna-
tional law 1s exactly what warrants rejection of Re-
spondents’ attempt to extend the ATS to corporations.
Resorting to federal common law to determine princi-
ples of international law runs contrary to the ATS and
to Sosa. The very necessity of such “gap filling” throws
in sharp relief the innumerable practical obstacles of
applying an “international law of agency” to derive an
“International law of corporate liability” when no such
law exists in the agreed upon, binding practice of na-
tions.”

C. Isolated Examples Of Corporate Liabil-
ity Do Not Establish A Consensus.

Given (i) the continuous international tradition
from the post-war period to the present of limiting li-
ability for violations of customary international law by
non-state actors to individuals; (i1) the range of views
regarding whether corporate liability should be in-
cluded in the Rome Statute; (ii1) the absence of “uni-
versally recognized common standards for corporate
liability”; and (iv) the absence of the very concept in
“some major criminal law systems,” the liability of cor-
porate defendants cannot be considered a universally
supported rule of sufficient specificity and consensus
to satisfy the requirements of Sosa. Moreover, there is

7 See Julian G. Ku, The Curious Case of Corporate Liability
Under the Alien Tort Statute, 51 Va. J. Int’l L. 353, 391-93
(2010).
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a dearth of international-law precedents indicating
the scope and occasion for corporate liability for the
acts of its agents. Accordingly, allowing corporate lia-
bility under the ATS would inevitably require selec-
tive borrowings from U.S. domestic law to adjudicate
violations of international law.

That said, it 1s not our position that international
law completely bars corporate liability for interna-
tional wrongs or that there have never been instances
of corporate liability for international wrongs. The
point, instead, is that such instances “fall[] far short
of establishing a specific, universal, and obligatory
norm of corporate liability,” as Sosa requires. Jesner,
138 S. Ct. 1401 (Plurality Op.).

1. Corporate Liability Under Early United
States Law.

As a general matter, in the early United States,
corporations could sue and be sued, but whether they
could be sued in tort was an open question at least un-
til the 1820s—over three decades after passage of the
ATS. See Gary T. Schwartz, The Character of Early
American Tort Law, 36 U.C.L.A. L. Rev. 641, 648
(1989) (“[IIn the early nineteenth century there was
real doubt as to whether corporations were generally
vulnerable to liability in tort.”).

One reason to exempt corporations from tort lia-
bility was technical—the requisite writs of capias and
exigent did not lie against a corporation. In addition,
the notion of “trespass presupposes ‘a personal act of
which the corporation is incapable in its collective ca-
pacity.” Id. at 649, quoting 1 S. Kyd, A Treatise on the
Law of Corporations 223 (1793). Accordingly, employ-
ers were generally free of liability for torts committed
by employees because it was “suggested that an action
brought directly against the tortious employee ‘will
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answer the purpose of bringing the victim’s right to a
judicial determination.” Id.

The limitations on corporate liability in tort in
early U.S. law suggest that corporate tort liability was
“probably [not] on [the] minds of the men who drafted
the ATS.” Sosa, 542 at 715.

Of course, corporate liability under American do-
mestic law has changed considerably, but even so it is
hardly automatic. For example, whether a particular
federal law encompasses corporate liability still often
requires litigation to resolve. See, e.g., Correctional
Servs. Corp. v. Malesko, 534 U.S. 61, 71 (2001) (pri-
vate corporations providing halfway houses under
contract with the Federal Bureau of Prisons were not
subject to an implied cause of action for Fourth
Amendment violations because corporate liability
would shift the focus away from “the individuals di-
rectly responsible for the alleged injury”). And when
Congress provided a cause of action for human rights
violations in the Torture Victim Protection Act, it de-
clined to provide for any form of corporate or organi-
zational liability. Torture Victim Protection Act of
1991, 106 Stat. 73 (Mar. 12, 1992); Mohamed v. Pales-
tinian Auth., 566 U.S. 449 (2012). That fact alone “is
all but dispositive of the present case.” Jesner, 138 S.
Ct. at 1404 (Plurality Op.).

2. Suits Against The British East India
Company.

Decisions involving the British East India Com-
pany also do not offer a clear precedent for holding
modern private corporations liable for violations of in-
ternational law. The British East India Company re-
flected aspects of both a private company and a sover-
eign. It had some of the same rights of private persons,
but it also exercised monopoly power and sovereign
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authority over extensive territory. See, e.g., Nabob of
the Carnatic v. East India Company, 30 Eng. Rep. 391,
401 (H.L. 1791) (“[B]y the law and municipal constitu-
tion of this country the Company having a right to
make war for the defence and melioration of their
trade, are advised, that they being armed by the char-
ters and municipal authority of this country with that
power, stand[s] in all respects relating to the exercise
of it in the same condition as if sovereigns.”).

Given the British East India Company’s dual
character—private company and sovereign—the deci-
sions involving it are more akin to evolving decisional
law in England and the United States gradually lift-
ing official immunities to allow governments to be
sued for certain conduct, usually by means of suit
against the government agents personally,® while
shielding other conduct from liability. These decisions
provide scant guidance as to whether the ATS author-
1zes suits against private corporations for violations of
customary international law.

3. “Pirates, Inc.” And In Rem Suits In Ad-
miralty.

There has been considerable emphasis by those
arguing for corporate liability under the ATS that if
piracy was indeed a “paradigm” offense in enacting
the ATS, it is highly unlikely that Congress would

8 See generally, LOUIS L. JAFFE, JUDICIAL CONTROL OF ADMIN-
ISTRATIVE ACTION, ch.4 (1965). In this regard, we note that a
case relied on by Respondents below, The Case of the Jurisdic-
tion of the House of Peers, between Thomas Skinner, Merchant,
and the East-India Company, 6 State Trials 710 (H.L 1666), the
judgment of the House of Lords for Skinner was overturned by
the House of Commons on jurisdictional grounds and vacated
by King Charles II. Id. at 727-28.
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have intended to exclude a corporation funding pirat-
1cal conduct from the ATS’s reach. But, as made clear
at the Nuremberg Trials, and this Court’s decision in
Malesko, if the focus of the law is on establishing per-
sonal responsibility for the wrongdoing of individuals,
the introduction of corporate or enterprise liability
may be thought to dilute the condemnatory effect of
the law. See Part I1.B.1 supra; Malesko, 534 U.S. at 69
(“To the extent aggrieved parties had less incentive to
bring a damages claim against individuals, the deter-
rent effects of the Bivens remedy would be lost.” (in-
ternal quotation marks omitted)).

In any event, piracy differed from the other para-
digm offenses because the proceedings were in rem,
and thus “operated as a fine against the principals,
those who had directly violated international law.”
Eugene Kontorovich, A Tort Statute, With Aliens and
Pirates, 107 Nw. U. L. Rev. Colloq. 100, 111 (2012).
“Modern corporate liability, by contrast, seeks to im-
pose costs on diffuse absentee shareholders, who do
not exercise direct control over the international law
violations of their corporate agents.” Id.

The limitations of in rem piracy suits demonstrate
their inadequacy as precedent to establish corporate
liability as an international norm under the ATS.
While the personal innocence of a ship owner was no
defense to condemnation, liability for piracy was
capped at the value of the condemned ship, unlike the
modern tort principles that include enterprise liability
and full compensation for victims. Id. at 112—-113.

4. Corporate Liability In The EU And Re-
lated Countries.

Cherry-picked examples of other nations extend-
ing criminal liability to corporations in certain situa-
tions are also not reliable precedents to establish a
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broad international consensus of corporate liability for
international law violations. To the contrary, a closer
look reveals a lack of uniformity among the world’s
nations.

A 2012 study funded by the European Commis-
sion compared the treatment of corporate criminal li-
ability across the EU member states and concluded
that the “landscape is shattered”: “Although there is a
clear tendency in favour of corporate criminal liabil-
ity, it is not generally accepted.” VERMEULEN, ET AL.,
LIABILITY OF LEGAL PERSONS FOR OFFENCES IN THE EU,
9 (2012). The study noted that 5 EU member states—
Bulgaria, Germany, Greece, Latvia, and Sweden—did
not provide for corporate criminal liability at all.
Other commentators have noted that “[n]ot even the
intellectual Anglo-Saxon world can, at any way, be
said to be solidly undivided on corporate criminal lia-
bility.” ANTONIO FIORELLA, CORPORATE CRIMINAL LIA-
BILITY AND COMPLIANCE PROGRAMS VOL. IT: TOWARDS A
CoMMON MODEL IN THE EUROPEAN UNION, 61-62
(Jovene ed. 2012).

Unsurprisingly, the Governments of the United
Kingdom and the Netherlands have previously argued
to this Court there is no international-law consensus
on corporate civil liability either. “[Clustomary inter-
national law simply does not support a finding by this
Court,” those Governments contended, “that corpora-
tions would be liable as a matter of international law
when they engage in conduct that would be a violation
of customary international law if done by a state.” Br.
of the Gov’ts of the United Kingdom of Great Britain
and Northern Ireland and The Kingdom of the Neth-
erlands as Amici Curiae in Support of the Respond-
ents, Kiobel v. Royal Dutch Petrol. Co., 10-1491, at 9
(Feb. 3, 2012).
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The lack of uniformity among EU and Anglo-
American legal systems undermines the relevance of
any one-off examples of corporate liability that Re-
spondents or their amici might offer.

5. International Convention On The Fi-
nancing Of Terrorism.

A final example advanced by proponents of corpo-
rate liability under the ATS is the International Con-
vention for the Suppression of the Financing of Ter-
rorism. As the Jesner plurality noted, this treaty “im-
poses an obligation on ‘Each State Party’ ‘to enable a
legal entity located in its territory or organized under
its laws to be held liable when a person responsible for
the management or control of that legal entity has, in
that capacity’ violated the Convention.” Jesner, 138 S.
Ct. at 1401 (Plurality Op.) (citing International Con-
vention for the Suppression of the Financing of Ter-
rorism, Dec. 9, 1999, S. Treaty Doc. No. 106—49, 2178
U.N.T.S. 232). The plurality rightly rejected the rele-
vance of the Convention because, “by its terms,” the
Convention “imposes its obligations only on nation-
states ‘to enable’ corporations to be liable in certain
circumstances under domestic law.” Id.

More could be said. In 2002, Congress had already
codified the United States’ obligations under the Con-
vention. See Suppression of the Financing of Terror-
ism Convention Implementation Act of 2002, Pub. L.
107-197, 116 Stat. 721, (Jun. 25, 2002); 18 U.S.C. §
2339C. While the 2002 statute created a civil penalty
against “any legal entity located within the United
States or organized under the laws of the United
States” that violates the statutory prohibition against
financing terrorism, the penalty may be recovered by
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the U.S. government only and provides no private ac-
tion for damages. See id. at § 2339C(f).0

In sum, the Convention contradicts, rather than
supports, the case for an international consensus to
hold corporations generally liable for law-of-nations
violations.10

* % %

There was no international law consensus in
1789, and there is none today, that private corpora-

9 Moreover, the implementation statute for the Financing of
Terrorism Convention does not reflect the U.S. common law
principle of respondeat superior — that the corporation is liable
for the torts of its employees committed in the course of employ-
ment even in the absence of ratification or specific authoriza-
tion — but requires as a condition of entity liability that “the
person responsible for the management or control of that legal
entity has, in that capacity, committed” the offense. 18 U.S.C.

§ 2339C(f); Samuel Estreicher, Taking Treaty-Implementing
Statutes Seriously, in The Restatement and Beyond: The Past,
Present, and Future of the Foreign Relations Law of the United
States, ch.3 (Paul B.Stephan & Sarah H. Cleveland eds., Oxford
University Press, 2020).

10 Rather than stretching a 1789 enactment to reach corpora-
tions that were not generally suable in this country at the time,
and that are not suable on a theory of respondeat superior even
today in many countries (at least in the absence of a prior crimi-
nal judgment), Congress can certainly deal with the issue of cor-
porate responsibility for specified international wrongs. Section
2339C, discussed above, is one such example. Another example
1s 18 U.S.C. § 2333(a), which authorizes a civil action for U.S.
nationals injured by “an act of international terrorism,” as spe-
cifically defined in 18 U.S.C. § 2331, committed, planned or au-
thorized by a “foreign terrorist organization,” as specifically des-
ignated by the Secretary of State under the Immigration and
Nationality Act, 8 U.S.C. § 1189, and aiders and abettors of
such organization in that act.
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tions are suable for violations of customary interna-
tional law. Accordingly, Respondents cannot maintain
a cause of action against Petitioners under the ATS.
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CONCLUSION

The judgment of the Court of Appeals should be
reversed.
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