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QUESTIONS PRESENTED

1. Whether there is a reasonable probability of a different result if this Court were to
vacate the judgment below and remand the case, where the court below has recently
found1 the Armed Career Criminal Act inapplicable on materially identical facts? 

2. Whether equity favors the use of the “GVR” mechanism where a veteran district
judge has concluded that a two year sentence adequately satisfies the goals of
sentencing set forth at 18 U.S.C. §3553(a) for a defendant who lacked any adult
convictions for offenses committed after his 18th birthday, but where extensive
litigation delays by the government have arguably enabled it to take advantage of
volatility in the controlling law, and hence to demand a 15 year mandatory minimum
for the peaceable possession of a firearm? 

     1 United States v. Owens, 753 Fed. Appx. 209 (5th Cir. October 12, 2018)(unpublished).
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STATEMENT OF THE CASE

A. Facts

Respondent Dominic Ladale Walton turned 18 years old in October of 2000.2 In July

and August of that year, while he was 17 years old, he sustained three adult burglary

convictions for offenses committed on just two days.3 He would not suffer another felony

conviction until February 1, 2017, when a federal judge assessed two years imprisonment for

possessing a firearm in the instant case.4

The instant case arose from a motorcycle accident. Respondent’s motorcycle collided

with another vehicle on April 10, 2015, and a responding firefighter saw him drop a gun into

a ditch by the road.5 He was arrested, and pleaded guilty to violating 18 U.S.C. §922(g)(1).6

B. Sentencing

A Presentence Report (PSR) calculated a mandatory minimum punishment of 15

years imprisonment, and a maximum of life, due to the application of 18 U.S.C. §924(e), the

Armed Career Criminal Act (ACCA).7 ACCA applies when a §922(g) defendant has

     2 See (Record in the Court of Appeals at 136).

     3 See [Appendix A].

     4 See (Record in the Court of Appeals at 145-146); [Appendix B].

     5 See (Record in the Court of Appeals at 140). 

     6 See (Record in the Court of Appeals at 37-43, 140). 

     7 See (Record in the Court of Appeals at 153). 
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sustained three convictions for violent felonies committed on occasions different from each

other.8 The PSR regarded the three burglaries as qualifying “violent felonies.”9

Before sentencing, the parties exchanged pleadings about ACCA.10 The defense

argued that ACCA should not be applied because: 1) the Texas burglary of a habitation

statute does not constitute “burglary” as the term is used in ACCA, and 2) the government

could not prove with cognizable documents that two of his burglaries occurred on separate

occasions.11 Specifically, the defense maintained that Tex. Penal Code §30.02(a)(3) reached

conduct outside the definition of “burglary”: entering a residence without having formed a

preexisting intent to commit a crime.12 The defense also said that the statute was broader than

“generic burglary” because it could be committed by entering certain vehicles.13 Finally, it

noted that United States v. Fuller, 453 F.3d 274 (5th Cir. 2006), requires the government to

establish that prior offenses occurred on separate occasions using only conclusive judicial

records of the prior qualifying convictions.14

     8 See 18 U.S.C. §924(e).

     9 See (Record in the Court of Appeals at 142). 

     10See (Record in the Court of Appeals at 177-186, 202-220, 246-255). 

     11See (Record in the Court of Appeals at 177-186, 246-255).

     12See (Record in the Court of Appeals at 177-182, 246-250).

     13See (Record in the Court of Appeals at 177-182, 246-250).

     14See (Record in the Court of Appeals at 182-186).
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In an effort to substantiate the enhancement, the government introduced judgments,

indictments, and judicial confessions associated with the prior burglary offenses.15These

documents showed a common offense date of August 22, 2000 for two of the

burglaries.16They named different victims, but said nothing about the habitation or

habitations entered by the defendant.17

The district court ruled with the defense – it agreed that Texas burglary of a

habitation is overbroad because it encompasses the entry of certain vehicles.18 It thus found

the proper sentencing range to be zero to ten years imprisonment, and imposed two years

imprisonment.19 The government objected to the ruling, but did not further specify the basis

of its objection.20

C. Appeal

The government appealed. On May 22, 2017, it filed an Initial Brief relying on the

Fifth Circuit’s unpublished panel decision in United States v. Herrold, 685 Fed. Appx. 302

(5th Cir. April 11, 2017)(unpublished), rehearing en banc granted by 693 Fed. Appx. 272

(July 7, 2017), opinion on rehearing 883 F.3d 517 (Feb. 20, 2018)(en banc), vacated and

remanded by __U.S.__, 139 S.Ct. 2712 (June 17, 2019), opinion on remand, __F.3d__, 2019

     15See [Appendix A].

     16See [Appendix A].

     17See [Appendix A].

     18See (Record in the Court of Appeals at 89).

     19See (Record in the Court of Appeals at 109-110). 

     20See (Record in the Court of Appeals at 91).
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WL 5288154 (October 18, 2019).21 At the time of the Initial Brief, the last opinion issued in

Herrold had held that Texas burglary offense qualifies as a “violent felony.”22 The Initial

Brief also argued that the judicial records of the prior offenses sufficed to show burglaries

on separate occasions, notwithstanding the common offense date, because it is impossible

to be in two places at once.23  Further, it noted that none of these documents expressly

alleged, admitted, or found that Respondent acted as a mere accomplice.24

Answering, Respondent argued that Texas burglary did not qualify as a violent felony

because it could be committed against certain vehicles, because it did not require truly

unauthorized entry, and because it could be committed by entering a building without pre-

existing intent to commit a crime. Further, he noted again that Fifth Circuit law required the

government to prove with conclusive judicial records that the defendant’s offenses occurred

on separate occasions. The records did not, he argued, exclude the possibility that the

offenses were committed simultaneously. As far as the records showed, Respondent might

have acted only as an accomplice to multiple simultaneous burglaries committed by other

people, or might have burgled adjoining structures.

     21 See Appellant’s Brief in United States v. Walton, No. 17-10199, 2017 WL 2266148, at
*13-14 (5th Cir. May 22, 2017).

     22 See Herrold, 685 Fed. Appx. at 303. 

     23 See Appellant’s Brief in United States v. Walton, No. 17-10199, 2017 WL 2266148, at
*14-20 (5th Cir. May 22, 2017).

     24 See Appellant’s Brief in United States v. Walton, No. 17-10199, 2017 WL 2266148, at
*14-20 (5th Cir. May 22, 2017).
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By the time the Reply Brief was due, the Fifth Circuit had agreed to decide Herrold

en banc.25 The government obtained a stay pending the result of Herrold en banc,26 but the

Fifth Circuit decided Herrold adversely to it.27 Specifically, it held that the Texas burglary

statute did not constitute a violent felony because it can be violated by entering a habitation

without a pre-existing intent to commit a crime.28 The en banc Fifth Circuit did not decide

the vehicle question, though it did discuss the matter at length.29 Nor did it decide or discuss

the means by which offenses could be shown to occur on separate occasions. 

The court below decided Respondent’s case in his favor, affirming the judgment and

citing the en banc opinion in Herrold.30 Through a series of motions for stays and for

extensions that began when its Reply Brief was due, the government succeeded in delaying

its Petition for Certiorari until July 31, 2019.31 By that time, this Court had held in United

States v. Stitt, __U.S.__, 139 S.Ct. 399 (December 10, 2018), that burglary statutes

criminalizing entry into certain vehicles may qualify as “violent felonies.” It had also held

     25 United States v. Herrold, 693 Fed. Appx. 272 (July 7, 2017)(granting rehearing en
banc), opinion on rehearing 883 F.3d 517 (Feb. 20, 2018)(en banc), vacated and remanded
by __U.S.__, 139 S.Ct. 2712 (June 17, 2019), opinion on remand, __F.3d__, 2019 WL
5288154 (October 18, 2019).

     26 See [Appendix D].

     27 See United States v. Herrold, 883 F.3d 517 (Feb. 20, 2018)(en banc), vacated and
remanded by __U.S.__, 139 S.Ct. 2712 (June 17, 2019), opinion on remand, __F.3d__, 2019
WL 5288154 (October 18, 2019).

     28 See Herrold, 883 F.3d at 531-536.

     29 See id. 537-541.

     30 See [Government’s Appendix to Petition for Certiorari, at pp.1a-2a]. 

     31 See [Appendices C-N].
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in Quarles v. United States, __U.S.__, 139 S.Ct. 1872 (June 10, 2019), that burglary offenses

may constitute a “violent felony” even if they criminalize entry into a building without pre-

existing intent to commit a crime. 

The government now petitions this Court to grant certiorari, vacate the judgment

below, and remand (GVR) in light of Quarles. Though the “separate occasions” issue was

fully briefed by both parties below, the Petition makes no mention of it. As such, the Petition

also overlooks an intervening Fifth Circuit decision holding that judicial confessions,

indictments, and judgments naming common offense dates for multiple burglaries do not

suffice to show offenses committed on separate occasions.32

On October 18, 2019, the Fifth Circuit affirmed the ACCA designation for the

defendant in Herrold, holding that Texas burglary constitutes a violent felony under ACCA.33

     32 See United States v. Owens, 753 Fed. Appx. 209 (5th Cir. October 12,
2018)(unpublished).

     33 See United States v. Herrold, __F.3d__, 2019 WL 5288154 (October 18, 2019)(en
banc). Because Mr. Herrold carries as an ACCA predicate a Texas drug trafficking offense,
this most recent decision also has a reasonable chance of vacatur by this Court. The
government has already conceded that ACCA cases relying on Texas drug offenses as
predicates must be held pending Shular v. United States, __U.S.__, 139 S.Ct. 2773 (June 28,
2019). See Memorandum for the United States in Mitchell v. United States, No. 19-5309
(Filed August 26, 2019). This is an additional reason to believe that finality may not be
quickly achieved in this case if the government’s Petition is granted. Mr. Herrold may also
present a circuit split to this Court on the question of whether a burglary offense qualifies as
a “violent felony” if it may be committed by a an unintentional offense inside the burgled
structure. Compare Herrold, 2019 WL 5288154, at *4 with Chazen v. Marske, 938 F.3d 851,
861 (7th Cir. Sept. 9, 2019) (“What we can say with confidence is that Quarles did not
abrogate Van Cannon's conclusion that Minnesota burglary is broader than generic burglary
because the state statute does not require proof of any intent at any point. Indeed, the Court
expressly declined to address this issue in Quarles.”).
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ARGUMENT

The government asks that this Court grant certiorari, vacate the judgment below, and

remand in light of Quarles v. United States, __U.S.__,139 S.Ct. 1872 (2019). This Court

should deny the writ of certiorari for two reasons. First, Quarles cannot change the outcome

of the case below. Second, granting certiorari in these circumstances would be inequitable,

and would not serve the goals of the GVR mechanism.

1. GVR would be futile.

If the case is remanded, the court below will find insufficient cognizable evidence

that the defendant’s burglaries occurred on separate occasions. In the court below, United

States v. Fuller, 453 F.3d 274 (5th Cir. 2006), limits the government to the “Shepard34

documents” in showing that the defendant’s offenses occurred on separate occasions.35 The

Fuller opinion also says that the government cannot meet that burden by showing that the

defendant sustained distinct convictions for burglary on the same day – the Texas law of

parties, it explains, authorizes separate convictions for simultaneous conduct.36 Here, two of

     34Shepard v. United States, 544 U.S. 13 (2005). Shepard held that if an ACCA
defendant’s prior statute of conviction encompasses statutory alternatives that do not meet
the definition of a “violent felony,” a sentencing court may only use certain conclusive
judicial records (“Shepard documents”) to determine whether the defendant was convicted
of a qualifying form of the offense. See Shepard v, 544 U.S. at 16 (“...a later court
determining the character of an admitted burglary is generally limited to examining the
statutory definition, charging document, written plea agreement, transcript of plea colloquy,
and any explicit factual finding by the trial judge to which the defendant assented.”).

     35See Fuller, 453 F.3d at 279. 

     36See id. 
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the judgments, indictments, and judicial confessions refer to a single offense date.37 As such,

the government failed its burden to show that the offenses occurred at different times.

As the government noted below, the Fifth Circuit has previously denied relief on this

claim in some cases.38 But in those cases, the judicial records of the prior convictions showed

that the defendant’s offenses occurred on different dates.39 When the records show offenses

on the same date, the court below treats this as insufficient proof that the offenses occurred

at different times.40 That is the case here.41

Because the government cannot show with cognizable documents that Respondent’s

two burglaries committed on separate occasions, the government cannot show three

separately countable offenses. There is therefore no reasonable probability of a different

result after Quarles. Any challenge to Fifth Circuit law in this respect falls outside the

government’s Question Presented, and would thus be waived in this forum.42

     37 See [Appendix A]. 

     38 See United States v. Bookman, 263 Fed. Appx 398 (5th Cir. 2008)(unpublished), United
States v. Taylor, 263 Fed. Appx. 402 (5th Cir. 2008)(unpublished), and United States v.
Martin, 447 Fed. Appx. 546 (5th Cir. 2011)(unpublished). 

     39 See Bookman, 263 Fed. Appx at 401; Taylor, 263 Fed. Appx. at 404; Martin, supra; 
Appellee’s Brief in United States v. Martin, No. 10-10836, 2011 WL 2687881, at *10-11 (5th

Cir. Filed July 1, 2011)(“Substantively, the documents show on their face that Martin
committed his cocaine sales on four separate dates in September, October, and November
of 1992.”)

     40 United States v. Owens, 753 Fed. Appx. 209 (5th Cir. October 12, 2018)(unpublished).

     41 See [Appendix A]. 

     42 See Yee v. City of Escondido, 503 U.S. 519, 535 (1992).
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 Further, the rule applied in the Fifth Circuit with respect to the separate occasions

question is a sound one. Its limitation to Shepard documents as a means of establishing the

separateness of the defendant’s convictions is likely necessary to bring ACCA within

constitutional bounds, and certainly necessary to avoid serious constitutional doubt. This

Court has permitted a sentencing judge to find the bare fact of a prior conviction, even when

it increases the defendant’s statutory maximum or minimum.43 But it has consistently

cautioned that this is a narrow exception to the general rule of Apprendi v. New Jersey, 530

U.S. 466 (2000), which forbids judicial determination of facts that affect the statutory

maximum.44 Accordingly, it has not held, but rather seriously doubted, that judges may find

“facts about a prior conviction” if these facts increase the maximum punishment. 

The court below limits the sentencing court to those facts necessarily established by

the defendant’s prior burglary convictions, as shown by conclusive judicial records.45 And

     43 See Almendarez-Torres v. United States, 523 U.S. 224 (1998).

     44 See Shepard, 544 U.S. at 25 (Souter, J., controlling plurality op.)("While the disputed
fact here can be described as a fact about a prior conviction, it is too far removed from the
conclusive significance of a prior judicial record, and too much like the findings subject to
Jones and Apprendi, to say that Almendarez-Torres clearly authorizes a judge to resolve the
dispute.")(emphasis added); Apprendi, 530 U.S. at 490 (referring to the prior conviction
exception as a "narrow exception."); Nijhawan v. Holder, 557 U.S. 29, 40 (2009)(accepting
government's concession that a defendant subjected to a twenty year re-entry sentence on the
basis of a prior fraud offense would be entitled to a jury trial on the amount of loss in that
case); Dretke v. Haley, 541 U.S. 386, 395-396 (2004)(applying the doctrine of constitutional
avoidance to the scope of the prior conviction exception in a case where the sequence of a
defendant's prior convictions raised his statutory maximum); Mathis v. United States,
__U.S.__, 136 S. Ct. 2243, 2252, (2016)(“..a construction of ACCA allowing a sentencing
judge to go any further would raise serious Sixth Amendment concerns. ... [A] judge cannot
go beyond identifying the crime of conviction to explore the manner in which the defendant
committed that offense.”)

     45 See Fuller, 453 F.3d at 279. 
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in doing so, it ensures that ACCA does not premise a potential life sentence on judicial fact-

finding about the timing of the defendant’s prior convictions. Rather, it limits judicial fact-

finding to the bare fact of the conviction itself.    

The record here – two indictments, judicial confessions, and judgments reflecting

burglaries committed on the same day against separate victims – simply does not show

burglaries committed on separate occasions. A defendant may commit two burglaries

simultaneously if he acts as a party (such as a look-out or driver) to two burglaries.46 And

under Texas law, an allegation that “the defendant” engaged in criminal conduct – here, that

he entered a particular location – may impliedly allege that he acted as a party to another who

undertook the conduct described.47 

Even assuming that the Shepard documents did reflect findings or admissions about

the defendant’s personal conduct, those findings or admissions may not be used to increase

the maximum sentence, because the defendant had no right to acquittal upon a finding that

he acted only as a party.48 ACCA liability is triggered only by those findings the defendant

     46 See Fuller, 453 F.3d at 279. 

     47 See Marable v. State, 85 S.W.3d 287, 287 (Tex. Crim. App. 2002); accord Malik v.
State, 953 S.W.2d 234, 239 (Tex. Crim. App. 1997); Jackson v. State, 898 S.W.2d 896, 898
(Tex. Crim. App. 1995); Fisher v. State, 887 S.W.2d 49, 57 (Tex. Crim. App. 1994); Swope
v. State, 805 S.W.2d 442 (Tex. Crim. App. 1991); Montoya v. State, 810 S.W.2d 160, 165
(Tex. Crim. App. 1989); Crank v. State, 761 S.W.2d 328, 352 (Tex. Crim. App. 1988); Pitts
v. State, 569 S.W.2d 898, 900 (Tex. Crim. App. 1978). 

     48 See Marable, 85 S.W.3d at 287-288.
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had right and incentive to contest, not by extraneous findings or admissions that could not

have rendered him innocent of the charged offense.49

Below, the government argued that the existence of two judicial confessions naming

different burglary victims, and failing to mention accomplice liability, showed that the

offenses occurred on separate occasions.50 But it did not make this argument in district court,

where its pleadings discussed only the indictments, not the judicial confessions.51 As such,

that claim would have to be reviewed for plain error, which is certainly not established.

More importantly, the government’s argument has recently been rejected by the court

below on identical facts.  In United States v. Owens, 753 Fed. Appx. 209 (5th Cir. October

12, 2018)(unpublished), the defendant suffered an ACCA sentence on the basis of two

burglary convictions, where the indictments and judicial confessions both showed the same

date and different victims.52 The court below held that these collection of documents –

identical to those in the instant case in all material respects – did not satisfy the government’s

burden to show separate occasions:

The parties do not dispute that the district court properly considered the
indictments and confessions associated with Owens’ June 2009 burglary

     49 See Mathis, 136 S. Ct. at 2253 (“At trial, and still more at plea hearings, a defendant
may have no incentive to contest what does not matter under the law; to the contrary, he
“may have good reason not to”—or even be precluded from doing so by the court. ...Such
inaccuracies should not come back to haunt the defendant many years down the road by
triggering a lengthy mandatory sentence.”)

     50 See Appellant’s Brief in United States v. Walton, No. 17-10199, 2017 WL 2266148, at
*18-19 (5th Cir. May 22, 2017).

     51 See (Record in the Court of Appeals, at pp.215-220). 

     52 See Owens, 753 F. App'x at 214-215.
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convictions. We agree with Owens, however, that these documents standing
alone do not establish that his two burglary convictions arose from separate
criminal transactions. The documents establish that Owens’ two convictions
arose from acts against different victims, Sheila Powers and V.G., but do not
exclude the possibility that one criminal transaction simultaneously infringed
two victims’ interests. The Government insists the two indictments establish
that Owens’ convictions involved different structures—an apartment and a
building—and that the underlying criminal acts could not have been
concurrent. But these documents do not allow the court to understand how
Sheila Powers’ habitation related to V.G.’s building, nor how Owens’ actions
related to both.53

And even if the government’s documents did establish the personal entry of each

structure by the defendant – with indictments and judicial confessions that simply tracked

the statute – it would still not exclude simultaneous offenses. A defendant who burglarizes

adjoining structures may begin a second burglary without completing the first, as occurred

in United States v. McElyea, 158 F.3d 1016 (9th Cir 1998). In that case:

McElyea and an accomplice broke into a store that was part of a strip mall.
Once inside the store, they chopped a hole in the wall between the store they
had entered and the adjoining store.54

The indictments, judicial confessions and the judgments in this case say nothing at all about

the geometric structure of the burgled habitations.55 As such, they do not carry the

government’s burden to show that the offenses occurred on separate occasions.56 

In short, there is no realistic way for the government to obtain the ACCA sentence

it desires on remand. Certiorari should be denied on this ground alone.

     53 Owens, 753 F. App'x at 214–215.

     54 McElyea, 158 F.3d at 1018. 

     55 See [Appendix A].

     56 See McElyea, 158 F.3d at 1018. 
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2. GVR would be inequitable.

The GVR mechanism serves many related functions, but chief among them is the

equal treatment of similarly situated litigants.57 Because this Court lacks the resources to hear

every case before it on the merits, the volume of cases before it can create a real problem of

potential inequity any time it changes or clarifies the law.58 When the Court awards a plenary

grant of certiorari, the litigants in that case will enjoy the benefits (or suffer the

consequences) of the rules announced in that decision. Denial of certiorari to similarly

situated parties would cause parties with similar cases to receive decisions using different

rules. The GVR mechanism enables parties with similar cases to receive a decision under the

same new rules. 

Yet the GVR mechanism is not without cost. It compels affected circuit courts to

decide a case that has already been before them, consuming judicial resources. And it reduces

the certainty that litigants may have in the finality of their judgments, even after the parties

have twice received their day in court. As this Court has explained, “[r]espect for lower

courts, the public interest in finality of judgments, and concern about our own expanding

certiorari docket all counsel against undisciplined GVR'ing.”59 For that reason, “all are

agreed that [the] GVR power should be exercised sparingly.”60 Importantly, GVR is not

automatically applied to every case potentially affected by a new development. Rather, its

     57 See Lawrence v. Chater, 516 U.S. 163, 167-168 (1996). 

     58 See Lawrence, 516 U.S. at 167.

     59 Id. at 174.

     60 Id.
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use is governed entirely by principles of equity, and it may be withheld in cases of

manipulative litigation behavior, or where it otherwise does not serve its ordinary purposes.61 

Here, the equities do not favor use of the GVR mechanism. Respondent received a

sentence of 24 months on February 1, 2017.62 The government filed its Initial Brief four

months later. At that point, extensive delays began in the resolution of the case. They

occurred as follows:

• Respondent received an extension of 16 days from June 19, 2017 until July

5, 2017.

• After the Fifth Circuit denied a motion to stay the case pending the en banc

Fifth Circuit’s resolution of United States v. Herrold, 693 Fed. Appx. 272 (July 7,

2017)(granting rehearing en banc), opinion on rehearing 883 F.3d 517 (Feb. 20,

2018)(en banc), vacated and remanded by __U.S.__, 139 S.Ct. 2712 (June 17, 2019),

opinion on remand, __F.3d__, 2019 WL 5288154 (October 18, 2019), the

government successfully moved for reconsideration, which it obtained July 26,

2017.63 

     61 See id. at 167-168 (“Whether a GVR order is ultimately appropriate depends further on
the equities of the case: If it appears that the intervening development, such as a confession
of error in some, but not all, aspects of the decision below, is part of an unfair or
manipulative litigation strategy, or if the delay and further cost entailed in a remand are not
justified by the potential benefits of further consideration by the lower court, a GVR order
is inappropriate.”).

     62 See [Appendix B]. 

     63 See [Appendices C, D]. 
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• The government lost before the Herrold en banc court on February 20, 2018,

but it moved for a 40 day extension of time to file the Reply Brief in this case until

April 10, 2018. That motion was granted.64 

• On April 4, 2018, the government successfully  moved for another extension

of more than a month, until May 10, 2018.65 

• On May 9, 2018, the government moved for a stay in light of its pending

Petition for Certiorari in Herrold, hoping to overturn Fifth Circuit law that foreclosed

its position. The Fifth Circuit asked Respondent to respond to the request for the stay,

and denied the order for a stay on May 30, 2018. But it extended the government’s

deadline another 30 days.66 

• The government filed its Reply Brief on June 21, 2018, and the Fifth Circuit

waited five months to affirm, in spite of perfectly on point en banc precedent.67 

• The government successfully moved to extend the time to file a Petition for

Rehearing until January 11, 2019, delaying the finality of the Fifth Circuit’s opinion

in that court by another month.68 

     64 See [Appendix E].

     65 See [Appendix F].

     66See [Appendices G, H]. 

     67See [Government’s Appendix to Petition for Certiorari, at pp.1a-2a]. 

     68See [Appendix I]. 
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• On January 11, 2019, the government successfully moved a second time to

extend the time to file a Petition for Rehearing, now until February 25, 2019.69 

• On February 8, 2019, the government filed an unsuccessful motion to stay the

proceedings pending the Supreme Court’s resolution of Herrold and Quarles.

Although it did not obtain the stay, it did obtain another extension of two and a half

weeks to file the Petition for Rehearing, until March 11, 2019.70 

• The government filed its Petition for Rehearing March 11, 2019, which was

not denied until April 2, 2019, even though the Petition conceded that relief was

foreclosed under its decision in Herrold.71 

• Although Certiorari is ordinarily due in 90 days from the denial of rehearing,

the government obtained an order extending time to file a Petition for Certiorari until

July 31, 2019.72 This Court ordered a Response September 20, 2019.

As the foregoing recitation demonstrates, the government has filed nine motions for

stays or extensions since its Initial Brief, obtaining a delay after each one. The manifest

purpose of these motions – most of them, anyway – was to delay the finality of Respondent’s

judgment until the intervention of new decisional law by the Fifth Circuit or this Court. 

The result is that Respondent’s case has persisted in appellate limbo for more than

two years and eight months, during which time he has not enjoyed any real certainty as to the

     69 See [Appendix J].

     70 See [Appendix K].

     71 See [Appendices L, M].

     72 See [Appendix N].
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basic contours of his sentence: whether he will serve only two years in federal prison, or

whether he will instead serve between 15 years and the rest of his life. And certainty will not

likely be achieved if this Court grants the government’s Petition now. As noted above, the

“separate occasions” question provides at least a measure of hope for Respondent as he

awaits his fate. Note 33, supra, discusses additional reasons to doubt that the Fifth Circuit’s

last decision in Herrold will fully settle the law.  

The delays in the case have not merely deprived Respondent of certainty or finality

in a psychological sense. He has also been deprived, potentially, of the benefit of existing law

each time the Solicitor General undertook to decide whether his case presented a worthy use

of government resources to pursue further appeals.73 And of course, if the law had not

changed to his detriment while the case were on direct appeal, the government would have

had to persuade this Court to award it a plenary grant of certiorari.

To be sure, there is nothing unethical about the government’s strategy in this case –

it has been largely up-front about its motives, and the courts were free to deny its many

motions. But there remains a basic fact: granting GVR in this case, and in others like them,

would exact an unusually heavy a price in terms of the finality of judgment, with little

benefit. While all GVR’s compromise the parties’ expectations of repose, the impact on

finality and certainty is tolerated because the mechanism carries with it an inherent

limitation. Specifically, GVR can only reach those judgments that remain on direct appeal.

It is thus incapable of reaching cases decided too long before changes or clarifications of the

law. But that limitation is undermined when parties deliberately extend the life of the direct

     73See 28 C.F.R. §0.20(a),(b)
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appeal in hopes that the law will change. Here, the delays have been unusually long, and

obviously directed toward taking advantage of new legal developments. 

One final equitable consideration weighs heavily against the use of the GVR

mechanism here. An experienced district judge of 17 years carefully weighed the factors

enumerated at 18 U.S.C. §3553(a). He concluded that the seriousness of the offense, respect

for the law, just punishment, deterrence, and protection of the public required a sentence of

no more than two years. The circumstances of the offense and the defendant’s record make

that an eminently reasonable decision. At the time of sentencing, the defendant had suffered

just three felony adult convictions, all for offense committed before he had even turned 18

years of age.74 They predated the instant offense by more than 15 years, and two had been

committed the same day.75 In the instant case, moreover, Respondent did not possess the

firearm in connection with serious76 criminal activity.77 It simply happened to be on his

person during a motorcycle accident.78

On the basis of wildly shifting decisional law and its own successful strategy of delay,

the government now proposes to increase the sentence by at least 13 years. Given the facts

of the case, the district court was correct to regard such a sentence as excessive. Its decision

     74 See (Record in the Court of Appeals, at pp.145-146).

     75 See [Appendix A]. 

     76 Respondent did possess half a gram of marijuana at the time. See (Record in the Court
of Appeals, at p.140). There was no evidence of trafficking.  See (Record in the Court of
Appeals, at p.140). 

     77See (Record in the Court of Appeals, at p.140)

     78See (Record in the Court of Appeals, at p.140). 
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to forego the mandatory minimum, moreover, was defensible under the law at the time,79 and

may still prove correct. 

The government has been heard by two courts, and can make no compelling equitable

case that injustice will occur if this Court simply denies certiorari. GVR is only an exception

to the principle that this Court does not exist to perform error correction. The present case

does not merit such an exception.  

CONCLUSION

For all the foregoing reasons, the petition for a writ of certiorari should be denied.

In the event that it is granted, the order should make clear that Petitioner may raise in

the court below, at least, his alternative defense of the sentence related to proof of

“separate occasions,” which has never been waived or addressed on the merits. 

Respectfully submitted this 21st day of October, 2019,

       /s/ Kevin Joel Page
KEVIN J. PAGE

Counsel of Record
FEDERAL PUBLIC DEFENDER’S OFFICE

NORTHERN DISTRICT OF TEXAS

525 GRIFFIN STREET, SUITE 629
DALLAS, TEXAS 75202
(214) 767-2746

     79 See United States v. Herrold, 883 F.3d 517 (Feb. 20, 2018)(en banc), vacated and
remanded by __U.S.__, 139 S.Ct. 2712 (June 17, 2019), opinion on remand, __F.3d__, 2019
WL 5288154 (October 18, 2019), 
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AD,JUDGEr) GUILTY OF THE OFFEMSE (--\iS SHDWN ABO\.'.~, .01~D T~lf-~T .. bAID' LIE!:.F::NT~l(4N,r d1.~)L 
PUNtiSHED IN i'·)CCORDANCE WITH THE PUN1SHMEl,IT SE7 F!;lf..:1 H (-11=:f_tJt i.. At:!L!. DEF f:;~U.lf~N f ,[? 
BENTEHCED TO (.l TERM OF IMPl1I~Jot.JMl:::NT CJ},: FX~JE Of:i B• ,:H 1• Ao __ :.-~t:.r FUF:[H .AF~!JVE1. AND 
DEFE,NDr~)J\IT EH/'.'.)LL f:E: DELIVERED BY THE SHERI Fl-- TD ,l H[--_ Dif..:Ecror::. Cll: ... l Hf:.. INST.11:J~:-
TIONP!L DIVISION OF THE TEX(4S DEPf.mTMEMT OF LRIMIN1~L dUbf!L.E,

1 
OR D~E:~< 

(l) 

N 

8, 
N 
N 



I\JO F-00717::::1--LJG.l 

f)EHSON LEGf:'iLLY r-'JUTHDRIZE. ro RECEI\.'E SUCH CDNVJCTS I- THE Put~IIf..lHi"lENT (:'.\SSE'.:3SED 
HEl~:E.QN, AND E:AID DEFENDAI¼ 1 SHFlLL BE CONFINED FOR THE r-'iBDVE-NhMED "TEF:M J.1,! f-)CCOR
DhNCE~ wrn-1 THE PROVISilll\lS ClF LAW GClVEm,iI\\lG SUCH PUNI!:IHMENTS.. IT IS FURTHER 
rn;:.OEJ:;'ED THic.\T THE DEFEl"JD()NT PAY THE Fll\JE COURT COET, CDSTi::; . f'-ll\lD - EXPFNSET; OF 
~)~t-;t1flE~fi:¥Ci~To~Rg~rR~~A~~TI\j~, c2~1~JE?P~gAr~~EgE~~T2r:NEY IN THIS CAUSE, IF ANY., 

DEFF.:i'JD?~NT IS) 1--lEF:l:::HY OF::OEFiED REl1.l\NDED TO ._JAIL UNTIL \:li(~-ID '.:lHEF.:IFF Cl-il\l 
OBEY ;THE D:tRECTIDNS OF THJS .JUDGMENT. 

I FDLLDWING THE Dif:"iPOSITI\JN OF THIS CAUSE THE DEFENDANT·'S Fil'lGEF:r-:,1:::n'-IT 
\>JP18 1IM OPEI\I COURr PL.ACED lJF'ON A CEJiTIFICATE OF FlNGEHPRHff. SAID CERTH=IC/-HE 
IS 

1

?-)TTACHE:D HEHE.·to AND IS Il'.JCOHPORATE'.D BY H:EFEF•:EI\ICE AB A F'AF-<T OF THIS 
c.lUDGi"r:NT ·• 

I WHEN F\EQU I F!ED A F'HESEI\ITENCE INVEST I G?\T I ON \IJAS CONDUCTED IN 
ACCORD/4NCE l>J I TH THE F1PPL l CABLE PHO'V IS l ONS OF L.PM. 

I "** NO VICTIM IMPACT ST{-\TEMENT HAI:) BEEi\! RECEIVED BY THE cour-n ·** 
I 
I 

HEBT l TUT I 01~ 
i\lAME: 
{-!i:ODREBS: 

I 

I 

COURT COST.SIN THE AMOUNT OF 

IM THE AMOUNT OF $~5,000 TO BE PAID TO: 

RESTITUTJDN MUST BE PAID AS (4 CONDITION OF F'ARDLE; Pr;: JC-i 

JUDGE PREB ID I 1'-IG 
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,. 
JUDGMENT 

CERTIF:\:CATE OF THUMBPRINT 

THE ~TATE OF TEXAS_ 

vs. 

CAU_SE NO. 

]) OM Io I c. l , lJ CL Lhrc 

Right 
Thumb* 

Foo ·7i73!- Q 

IN THE ~~c:2""-D~·-c~f_·tJ ___ ~ 

DIS'rRICT COURT ____ _ 

DALLAS COUNTYr TEXAS 

Defendant's hand 

THIS IS TO CERTIFY THAT THE FINGERPRINTS ABOVE ARE THE ABOVE
NAMED DEFENDANT'S FIJS!GERPRINTS T EN AT THE TIME OF DISPOSITION 
OF THE ABOVE STYLED AND NUMBERED CAU 

DONE IN COUR'f THIS ~DAY OP ,,-~'41':±c:!'z~~,c'.. __ , ~~ 

SHERIFF 

*Indicate here if print other than defendant's right thumbprint 
is placed in box: 

D left thumbprint D left/right index finger 

D other, 
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Cause No. Foo ··7/ 72;. /- IQ 

THE STATE OF TEXAS 
I v. IN THE .aa-cc'd-c',. ccD~'-{c-f--__ _ 

DISTRICT COURT _I . . 

J>lli.l'.Jci.LlJ.C- J,,. lJa. L-1:v n 
DALLAS COUNTY, TEXAS 

y 
PLEA BARGAIN AGREEMENT 

TO THE HONORABLE JUDGE OF SAID COURT: 

Comes now Defendant, Counsel for Defendant, and Counsel for 
State herein and would show that a plea bargain agreement has been 
entered into between the undersigned, and that under the terms of. 
said. agreement both sides agree they will waive their right to a·-' 
jury trial and agree to and recommend the following: /< 

/ Defendant will ple_ad V gllilty ----~- nolo conte.ndere 
,, 

Defendarit will testify--~✓--- Will not testify 

/ c6nfinement in Penitentiary for G, yeaf'; 
// . 

confinement in [State Jail] [County JailJ/for 

'1)~,,,/ 
1\,•/ 

' 0) 
___L fine $ 750 

NO PROBATION <fJ:,~// 

[days] 
[years] 

'\j / ' -PROBATION TO BE GRANTED FOR // years subJect to all the 
terms and conditions imposed/by the trial court. 
Further, the judge, as prowided by Article 42.12, Sec. 11 & 
15 V.A.C.C.P., may at any 1t1me during the period of probation 
alter or modify the cond'itions. 

confinement in (Stat~il] [County Jail) for ___ _ days as 
a condition~ oPro ,tion. 

supervised work r community service for _____ hours as 
required by. ticle 42.12, Sec. 16 V.A.C.C.P. 

SHOCK PRO-~ON TO BE GRANTED==== days 
subjec7io~~od behavior of defendant int 

part;.,ICipation in SPECIAL ALTERNATIVE INCAR 
PR0tRAM. 
/ 

Convi6tion to be as follows: 

Feloriy 
Non-conviction Deferred 
Probation 

No credit for back time served 

Defendant's back time date is: ___________________ _ 

1 Additional provisions of the agreement· are: &:,p,., .... L fV:JJJ 
' 

The undersigned certify they have read the terms of the above 
agreement and that it fully contains .all the provisions of said 
agreement. 

JOHN VANCE 
DISTRICT ATTORNEY 
DALLAS O NTY, TEXAS 

0 
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q411rct; ,&-1<>c.L &uvJ 
Ounsel for Defendant 

If a victim impact statement has been returned to the State, a copy 
of said statement shall be turned over to the court by the State's 
attorney prior to the court's acc~t~nce of this pl'ea. 

Rev. 6/95 _JU~,J 
\ 



FORM 1/;Hl-S LVG . 

DEF~NDANTc-· 7"')11'".A,L_T_ON-,-'c.._D_Ol_H...cll_. ,iARGE __ B_U_RG_, _H_A_B ____ _ 

ADD~ESS __ 1_s_l_6_S_P_R_It_1G_L_A_K_E, __ M_ES_Q_W_TT_E--'·,_·_Tl< ______ LOCATION ___ u_N_K_NO_W_N ____ _ 

TXOPn'>OfrO 7/. 31/00· 

·'.ADAtE Bil l.0061982 

FILING AGENCV ____ uv_. ____ DATE FILEO _____ . ___ ~COURT _________ _ 
I . 

COMPLAINANT T()RRES; JQSE_ F-0071731. 

CIC 

I 
THE 9TATE OF TEXAS GAUSE NO. E:oo · 7 / JS{- Q 

I vs. I .20 <(v-- DISTRICT COURT __ _ 

·n' . ; 0 h:'.) /10 I. C., DALLAS COUNTY, TEXAS 
I 

I JUDICIAL CONFESSION . 
domes now Defendant in the above cause, in writing and in open Court, and consents to the stipulation of tht) 

evide7ce in this case and 'in so doing expressly waives the appearance, confrontation and cross-examination cifi 
, witneirses. I further consent to the introduction of this Judicial Confession, and testimony orally, by affidavits, writt~ 
stater{lents of witnesses and other documentary evidence. Accordingly, having waived my Federal and State· constW 
tution81 right against self-incrimination, and after having been sworn, upon oath, I judicially confess to the following fact 

I • 
and agree and stipulate that these facts are true and correct and constitute the evidence in this case; q 

. 6 
I $ ·f'L ~/ • o In the __ ~-=-- day of_~~===",!'-- 20 D t-. in Dallas County, Texas, I did unlawful! 

I ~ 
; unlawfull,v~ intanti-!'.mal1y and kriowingl~ entar a habitation withot1t the e.ffe-ctive ,consent 
1 Of JOSE TORRES,. tho ownm~ thereof t with the intent tQ commit thB:ft, · ~ 
I o 
1·and further" sald defendant did intentior:;ally -and !mo-,win-gly enter a -h-ahitattotl without 3 
: the aff9ctive consant o-f JOSE TORRES) th-e m'lner .. thereo1\ and did then and thete commit~ 
I and attempt to commit theft,, ~ 

I ~-
I ~ 

I J 
I ~ 

NOV 16 /CD[ 

m 
0 
' 

Il. 
ro 
0. 
0 

"' ;;, 
t2 
~ 
cr, 

co 
& .- . ro 

8-
N 
N 

i 
1J 

that I committed the offense with which I stand charged exactly as alleged iil i furfher judicially confess 
indictment in this cause. 
APPROVED BY: 

C.,,,./;X../-!t. f'A-,t,c,-;{1"'-.-'1 ''-¥-··Jcu=Ju-=-:\-.,,_~/i."'-'~ttoM~ for Pefendant · . 

sworN TO AND SUBSCRIBED before me on the~ __ ,__l~t1~· _1~~-_ day ot 

APPROVED BY: 

-;-'As 
~ I 

istrict Attorney 

a 

77 ~ . 20 0 0 . . f"'..-.1/ . ,j. 
'tltl.t..-l.€)tG, CLERK vfo-]'r'P'UM.. 
DISTRICT COURTS 0 
DALLAS COUNTY, TEXAS 

By~~ 
0epuD1strictclerk 

o I 
(d)efefjldant's agreement to stipulate and waiver of confrontation and cross-examination 
~hing,s approved by the Court. The above Judicial Confession is hereby approved by the ourt. 
N I 

of witnesses are in all 

..., 
PRES DING JUDG 

.fl H1!C':IAI nONFEBSION 



FORM.18~-B LVG 
DEFENDANT WALTON, OOM!r 'ADALE BM 10061982 BURG HAB I AKA. . • IARGE ________ _ 

· 1816 SPRINGLAKE, MESQUITE, TX UNKNOWN ADD~ESS _____________________ LOCATION __________ _ 

· TXDPDOOOO 7/31/00 FILING AGENCV _______ DATE FltED COURT 
coJPLAINANT TORRES, JOSE --------- -F---00_7_1_7-31 _____ _ 

C/J 
TRUE BILL OF INDICTMENT 

IN THE NAME AND BY THE AUTHORITY OF THE STATE OF TEXAS: The Grand Jury of Dallas County, 
I 

Statelof Texas, duly organized at the ___ ~=~--------Term, A.D. 20 _ _clli_ _____ of the 

dRIMINAL District Court __ ~NuOL•~3sL... _________ , Dallas County, in said court at said 
I 

Term) do present that one WALTON, DOMINIC LADALE , defendant, 
() ' 
e: 

5TH JULY 00 · ro 
an orlabout the __ ~--- day of _________ A.O. 20 ___ in the Counly of Dallas and said State, ~ 

i ~ 

i 
I 

I 
I 
I 

s 
0 
0 

~ 
unlawfully, intentionally and knowingly enter a habitation without the effective consent;;,;:; 
of JOSE TORRES, the owner thereof, with the intent to commit theft,. 2? 

(1 

and further, said d'efendant did intentionally and knowingly enter a habitation without 3 
the effective consent of JOSE TORRES, the owner thereof, and did then and there commit ro 
and attempt to commit theft, 3 

.,. . 

w 
<J1 
,'... 

' CJ) 

~ r 
m 
0 
' 

:!\ 
iii' 
0. 
0 
<.D ;;, 
;:i 
(l) 

I .>.. . . 
~agai1st the peace and dignity \:if the State. 

i::l I BILL HILL · ~~--
00 

Crim ral District Attorney of Dallas County, T~xas. 
r.OtJRT 

Foreman of the Grand·J~ry. 



FORM 1 
(RE\.'. 09/0t;·::ut) TDC 

,.HJ. 

THE ElT t,TE CJF TEX/'.~El 

vs. 
IN THE :204TH ,JUDICIAL DISTRICT 

COUFtr 

DUMONICH.JE L'{DhLE 1,>Jr:;J..TC)N DALU.;s COUNTY, TEXHS 

.JUDGMENT ON PL.EH OF GUILTY rJr'\ NOLD CONTENOElc;:E BEFORE COURT 
1;Jf.~I'VER ClF ,JURY TRIAL 

OF 

..JUL. y TEF:M, A.D., 2000 

,.JUDGE PRES ID I l1JG: Mf.)R!< NAl'.!Cf-mRO!;J DATE ClF ,.JUDGMENT: 1-1/1£:,/00 

~iTTOflNEY ATTDRI\IEY 
FOR STATE: COOPER JOHN f-~Of~ DEFEl\lDANT .~ JEf-".\NETTE GREE']\J 

OFFENSE 
C.CJNVICTl:::D OF; BUF~GLt'=)HY OF A H/4BI T?-'iT .T. ON 0 

e: 
ro 
w. 

DC GHEE: SECOMD D?l TE OFFENSE COMM l TTE:I}: OH/22./00i-.:. 
lJ1 
0 

CHAE'GlMG 
I NSTHIJMENT; INDICT11EJ\IT PLE?-\ t GU IL TY 6. 

0 

TEf~MS GF F'LE'.A 
BARGAIN < HJ DE.TAIL): ~• YHS TDC; FINE $1.000 

F'L.EA TD ENHANCEMENT FI N:01 NGS DN 
P(\Rt• qRt=1PH ( S) ~ N/A ENHP1t,ICEMENT: 1\1/A 

0 
0 
0 
C 

FXNDJ.NOS CJN 
DEA(IL. Y VJEAPON N/J FI ND I NG 
BI (.if! (J/;, PRFdU!J I CE, 
f'..iND/OR 
Fi:'.JMILY \,1 IDLENCE~ 

[!(.HE · 8EI\ITENCE 
IMPOSED: 11/1./::,/00 

:.':i YEt'rH::; 
F'IJN I SHMENT ,~ND 
PLl~CEl: OF 
CONFINEMENT• CONFINEMENT J.N THE INSTITUTIONAL DIVISION 

CJF THE TEXAB DEPARTMENT OF C!iIMINAL ,.JUSTICIC: 
AI\JD Pi FI NE OF $1 , O(J(). 00 

TI1'1E :Cf'i:EDITEDr. (H32200-1.t.1.600 

COSTS: YES 

t)ATF TO 
COMMENCE~ 

3 

m 
0 
* 

I\ 
ro 
CL 

11 /16/''lil' 
;;:; 

F~ESTITUTIDN/nEPARf'..;TIOl'J~ I\ID 

CDNCIJF..FIEt',IT UNLESS OTHEr-:;w I BE SF'E:C IF I E:O" 

~ 
0 
~ 

<D 
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MO F--oo::.:r~:3.llO··Hl~ 

Cil',I THltl DPiY. BET .. .lRTH 14BClVE, THE ABOVE ST'fl , J {4ND MUMBEF:En Cr-':iUfiE cr~ME 
TO ·n;:IALu THE STAi"E OF ,"EV-iS AI\ID DEFEJ\!Df~i!\l'r AF'P!:::AF~Eu f:,)' (-W,W 1HF-:OUGH THE AD/JVE 
NAMED f.HTOHNEYS f.'lND (iNNDUNCED HF..f.1DY FUR TRU--"il." [JEFEt,lflANT AF'PEP,RED IN PER'.':lot...J (N 
IJPEM CDUHT. WHERE DE:TEND~}!IJT w~s 1~mT HF:T"RESE"f\!TED HY COUNf)EL DU-E.l\JDANl 
!-~NCJ½,lJMGLY., IMTF.:LL~GENTLY • .AND VULUhJTf-m!LY l,,Jf.\I\'ED THE KIGHT 1(1 flEJ=')HEfJENTATIOI\J 
f:fY COUNB[::L_ • DEFENDAMT, .T. N r-·ERBON {..\ND IN vff;; IT I NG IN DF'E:'.N co urn Mr~"[ VED HI[~; F: I GHT 
OF THIA!.; fJY dUF\Y . t•!ITH THE CONSENT AND f--'tPF'RDVAL OF HIB f.HTORHEY THE ATTOF-i:NEY 
Fm;: THE STATE (..\ND THE COURT" WHERE SHlJV)N {-)BOVE THAT THE CHAFWfr,JG INSTRu1~1E1,n 
t•J1~S B'f I~~FDRMl1TION INSTEAD OF IMDICTMEI\ITJ THE DEFEl\JDr.!\NT DID

7 
liJITH THE CCJMSEI\IT 

AND i'-)F'F'RLlVAL OF HIS AT'TOf~NEY !>lAIVE HIS R GHT TO PFWSEC\JTION BY INDICTMEf\lT ?-)ND 
t4Gl:;:F.]:": TO BE TR I ED DN AN I NFOfll1AT I ON" ALL SUCH WA I VE.'.RB .L AGREENEI\ITS hMJJ COI\ISENTf:i 
\.tll:'.'.HE IN WHIT I N!3 ?-)ND FI LED IN THE PAPERS OF TH IS C(..'.JUSE F'R.I OF'\ TO THE DEFENDAl\ff 
ENTE::B I NC:i HI ::1 PLEA HEF:E IN, DEFENDAl\!T W/-\S DULY f.)RRA Im.JED AND I l\l OPEN COURT 
El\lTEF'\EO THE l~BCJVE PLEA TO THE CHARGE COI\JTAIW:.':D :rn THE CHf'.:\F?GING II\ISTl:.:UMENT. 
DEFENDAt'H WAS (.:1DMON I SHED BY THE COURT OF THE CDN8EQUEMCES OF THE St.!J ID PLEA /• N)') 
DEFENDA)\IT F'ERBISTED IN EN1f..-:.'FUNG SAID F'LF..A, i(\ND IT F'LAI.NLY AF'F'EAr·nNG TO THE: 
COUF(f THAT DEFEND?~MT IS MENTALLY COMPETENT f-1ND SAID PLE(-1 IS FHEE flND VOUJhrTr:'-1RY 
THE SAID PLEA l>JAS ACCEPTED BY THE COUF~T 1-11\ID IS NIJI,,) ENTER'ED m=· RECORD AS THE 
PL.E(~,HEREIN OF DEFEMDANT, DEFENDf.~NT IN OPEN COURT:,.,' Ihl \.>JRITING HA\JTNG W.1~I\.'ED 
THE l~EAD 1 NG OF THE CHARO I I\IG INSTRUMENT "THE APPEr-;R?'1l\lCE, CONFf\lJNT/'.-)T I ON AND 
i:ROS'.-3-·EX~)MINATION OF i,!ITNESSEB, AND AGRF..:ED THAT THE EVIDE:I\ICE MAY BE BY 
STIF'l:.ILATION, COl\lBENTED TD THE INTRODUCTION rn:- TESTIMDl'lY ORALLY, BY JUDICIAL 
CONF-:Ess IOl\18, BY (-'lFFID/• I/IT:-3, l->JR:tTTEM STATEMENTS OF WIThlES8E8 /'.\!\ID ANY DTHEF~ 
DOCLJl~1ENTARY EVIDENCE. SUCH l1JAIVEH AI\ID CDI\JSEl'-H HAVH-113 BE.EN APF'F:OVED BY THE cou1:;:r 
IN \;.JR IT I NG AND F .T LED IN THI:: PAPERS OF THE Cf.':1U\3E" THE COUF~T Hh\! I N[i HEAHD 
DEi=El'-lDANT·"S \.<JAIV£R DF THE F:EADIN!".:J OF THE CH/'.'.}R/.3IN!3 INSTF:UMENT AS SHOVJN ABDi-, 
DEFE:1'.,l[J/:~NT•'S PLEA THEF!ETO, THE EVIDENCE Sl.iBMir.rED;{ r-'lND THE f'iR•L.JMENT m:- CDUNS .. ,, 
H3 OF THE OPINION FROM THE EVIDEMCE SUBMITTED THr-iT DF.:TEND?-)!\IT TS GUILTY OF . ·!E 

~f ~~Et;~f E r:\~Ey!-l~J~~Tri
132i~6v(~t:!D +~~ T c~~[j~T

0 ~E~~~~~1:;: w~~f<~~Ml•I f r1"EB 1 ~l1 I~~~ D 2~FE~gr:~~:~AJ~ 
l•JEf-'iPC!NA FAl"'lll..Y VIOL.ENCE, BIA~l OR PF~EdUDICE., RESTITUTION OR F~EP/-)F;:ATICJN f)Ei SET 
FORTH 1-1BOVE. <fl 

. 0 
1 AND l;JHEN SHDl✓~~ ABOVE THAT THE CHAl:.:G:CNG Il\lBTRUMEl'JT CONTAINS EI\IHA!\!G'E-· 

MENT. "F't-\RAGRAPH ( S} , \.<JH I CH \>JERE NOT \.>JA I VEO OR DI St'l I SSEDt HH~ COUHT, AFTER HEAP '.Q,./G 
THE DEFEND(!iNT•'S PLEA TO Si='tlD PAH1!'.\GR?1F'H{S).1 AS SET OU ?-'\BOVE ?!MD AFTE!.:;~ HE1!'.\Rt::f'.JG 
F"LJt:::THER E',n:DEl'JCE 01\l THE J:8'.:'iUE UF PUNISHMENT MA!<r:::s ITn FINDll\lG crAS 
SET OUT ABOVE. IF TRUE: THE COUFff IS OF THE OPINION At\m r-INDS DEFEr.lDAl'.fT iJ}AS 
BE Ehl. HERETOFORE CONV J: C'tEO OF SA IO OFFENSE ( S > Al..L.EGl::'.D IN THE SAID El\ll·i14NC[·::t'li;iNT 
PAF\A-GRAPH ( S) AS MAY flE SHOWN ABO'..,'E. 

, AND l.<./HEN SHOWI\J ABOVE THAT THE:i:;:E WAS f~ PLEA B(-\RGPiil\l ADREEMEl\!T, i1E 
DEFEND1%/T ttJA.S I i\lFORMED (;S TO \A/HETHEI~ THE CDURr WOULD FOL.L.m~ llR f::EJECT '.:"'i:URl 
AGRE.:EMENT (41\!D IF THE CDURT REJECTED }3UCH i-lGPEEMENT THE DEFENDf'..)NT l.iJAS 131\.'EN §N 
OPP-CJRTU!\JITY TO t•JtTHDRi'4VJ HIS PLE/4 r'HIOF<: TO 1• NY FH.IDING ON THE PL.EA" ro 

:, 
WHl;=J,~ 1 T 1s m-imiJN ABOVE THAT r.;:ESTITUTHJN HAS BEEN • PDEHED BUT, I~ 

COURT DETERMII\/ES THAT THE INCLUSI\JI"'~ _Of: TH!:'. .. '.J~CTt~J··:13 l\li0il"W JiM[~ _f:lDTJF<ESS II\I"' _ -lE 
.JUDGMENT IS NOT IN THE BEST I t>JTERF.:.S l OF 1 HE VI Cl IM. THt: .... _ _f:'p-:SO\\l ._ Clf3 i()J;:1f::. Y. 
ji)HllSE N/'.=1t15: P1MD ADDRESS rs f)ET OUT IN THIS ,JUDGEMENT wh.L PICL.Ef-'f (.)ND FORWARU * ,F.: 
f~ESTITUTIO!\l PAYMENTS TO THE VICTIMv (I) 

At\LD WHEI\J IT rs SHOl<JN l:JELDW TH?-\T PA'l'MENT qi~ THE _C0!3TS .... Df:: L;Ei•~-: 
SEF:V,ICES PROVIDED 10 THE DEFENOt:iNT IN THIS CAUSE H(jS BE.t~-~J OF:f.!E.~ED, _!_Ht:. CC)tiR_f 
FINDS THP,T THE DE)::"ENDAI\IT HAS THE: FI!'JANCIAL FIEFiOUHCE.S TD t":.NP1BL.E. rHE DEl,·El'lDAl'-ng?nJ 
OFFSET St.,ID COSTS IM THE P1MOUtH OHDERED. * 

THE!:.:EUPOI\I THE SAID DEFENDANT L,JAS ASf\ED BY THE COUHT WHETHEH HE .l:!P1D 
f--'lNYT;HlHG TO S/'1'i WHY SAID SENTENCE SHOULD NOT BE F"RfJt\lOLjMi;E:D_r:!iGAihl~T -~-!l:11 1 •.. ~N[lH-l~ 
?1NS!;./Em:T1 !\JDTHING IN Elr'..\r;· THEREOF AND IT f~F'PEARING_ "[q l_H~~ CDUnT 1HAI DEf-E:.NIG!iNl 
IS Ht::NTAL.LY COMPETEMT AND UNDEHSTl'.'iMDING OF THE F"ROCE.E.DlNOS; ~ 

. TT rs THEF~EFOl~E. CO!•JEIDEFIED A~m ORDERED BY THE COUF:T IN S:£HE 
pr;•t~::dr;.h1CE OF bF::FEN[1t--'lMT, {'.!iND HI:3 ATTORNEY, THA~ SA~D JUDGt·H":}'-lT __ AS ?ET FQf.~lH f-!~CNE!:~. 
If:; 'l··)E::Fl'.EBY IN ,~LL THINGS i'."iPFROVED AND CDi'.JFIHl'1E:Ll., Al'~J:~ 7 HF\l ~Sfl.~D D~i-·l=:1'1:0F)N} t2Br~ 
t".iD,JLlDGED GUil .. TY OF THE OFFENSE r-is SHO\>JM /~BO~E, .J.'l\!~ 1l~!0T - nAJ.U_ DE:f::E:J,J~l(~N_r ~8(:. 
FUN IiSHFn I !\l AC'CDRDAI\ICE (;J :( TH THE F'UNI BHMEl'-H Sl'::. T FLlh'l f-1 P1BDVE l ,'-\ND DEJ- E.NDA!'.I r Is 
SEJ,rf.·EMCt~:D TO /~ TEJ;:t•i OF IMl::.ni:SONMElH OF~ r.::1t,.1E OR BOTH AS SET FOHTH f.180VEi. AND 
DEFENDANT BHAL.L BE DEL.IVEF;:E:o BY THE !-JHEFnFF TO THt DIF:E:.CTOF-: DF THE II\IST (JJU·-
THil\JAL D1VJ:SION OF THE TEXAS m::r.:·ART!1ENT OF GHHHMr.:iL. ,.JUSTICE::, OH O"~!Ef:..-. 
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Q, 
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NO F-·003t:::::+.)·-HO 

PERSON LE:GhU .. Y AUTHOP I Z TO flECE I VE SUCH CON\/ I CTS , JR THE PU!'-~ I SHMENT P,t-3::3ESSED 
HEFiEII\!, hN.D /SAID DEFE)\)Dt11·H SHf-1LL BE CONFINED F·"C.lfl THI;;. ·ABOVE:·-·NAMED TEFiM IN ACC[J:;\-·. 
/Jl-'cNCE \•JirH THE PF;<OVIHIOhf3 OF l..AW GOVERNIHG SUCH PUNISHMENTS. J.T IS HJHTHER 
DF\DE~1ET.I TH(-ff THE DEFE.1,mr-,NT PAY THE:. 1.:-rNE;i courn cmn., CDSTB AND. E:XF'E:NSl:::S OF 
L.EG/..':iL. BERVICE PROVJ'.DE'D Bi THE COURT APPlJJ.NTED ATTORNE'r' IN THIS CP1USE n= ANY 
AND 1::.:EE>TITUTIDI\J OF\ F~EF'Afl/-HION., Af:i SET FOF<TH HEf.:;:EIN, ' ' 

DE:FEND~"iNT IS HEREBY ORDERED REMP1NDED TO dAJ.L. UNTrL SAID SHERIFF CP1N 
CiBE'.Y THE DIRECTIONB • F.: THIH ,JUDGMENT. 

FOL.LDl•JING THE trISP0!3ITION OF THIS CAUBE THE DEFENDAl\lT..-8 FJNGEF:F'I-\INT 
\•JtC!S, IN OFEN COURTj PLhCED UPON (-) CERTIFICP1TE OF FINGERPHINT. BAID CERTIFICATE 
IS ATTACHED 1-IEHE'"O AND IS INCORPORATED BY F,:EFEl~EI\ICI: AS (-) F'?lrn OF TH.ts 
,.JUDGMENT. 

WHl::N I,EQUIHED/ r:.1 P!:;:ESENTENCE Il'NEBTIGATICJl\l 
ACCCJRD(.~!\ICE !.>JI TH THE APPL IC •iBLE PROVIS I DNB ClF LAl.>J" 

1.>lAS COI\IDUCTED 

*11· ND VICTil"l :tMPi'..'\CT BTf::ffEl•IENT HAS BEEl'l RECEIVED BY THE COUFff *-:i

CDURT COSTS IM THE (.\MOUNT OF '.ti197.:25 

,JUDGE PRES ID I MC-J 



THE STATE OF TEXAS 

JUDGMEN'f 
CERTIFICATE OF THUMBPRINT 

CAUSE NO. 

IN "THE 

vs. 

~»=DcMClliDLG~l~t~;.~&i~e_,L~·=-'i~uL10~lb~ 
DISTRICT COURT 

DALLAS COUNTY, TEXAS 

Defendant's a1J11= hand 

THIS IS TO CERTIFY THAT THE FINGERPRINTS ABOVE ARE THE ABOVE
NAMED DEFENDANT'S FINGERPRINTS THE TIME OF DISPOSITION 
OF THE ABOVE STYLED AND NUMBERE 

SHERIFF 

*Indicate here if print other than defendant's right thumbprint 
is placed in box: 

D left thumbprint D left/right index finger 

D other, 
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THE STATE OF TEXAS 
v. 

J2ornonitYL, ·;._. 

Cause No. [DO- 3'iJ'S4-D-C) 

IN THE =20 '11'0 

DISTRICT COURT 
DALLAS COUNTY, TEXAS 

PLEA BARGAIN AGREEMENT 

TO THE HONORABLE JUDGE OF SAID COURT; 

Comes now Defendant, Counsel for Defendant, and Counsel for / 
state herein and would show that a plea bargain agreement has beev 
entered into between the undersigned, and that under the terms o 
said agreement both sides agree they will waive their right to 
jury trial and agree to and recommend the following: ~--- / 

Defendant will plead /guilty ______ nolo co~dere 

Defendant will testify --"'----- will not testify 

/ confinement in Penitentiary for--""'--

confinement in [S,tate Jail_) (County Jai 

✓ fine$ 75D 00 

fJ-t 
NO PROBATION 

ars. 

for (days) 
(years] 

o~~ . 
PROBATION TO BE GRANTED FOR 7!'--c:;-;-.,:;-;: years subject to all the 
terms and conditions impos~ by the trial court. 
Further, the judge, asp vided by Article 42.12, Sec. 11 & 

15 V.A.C.C.P., may at a time during the period of probation 
alter or modify the nditions. 

confinement in (St< Jail] (County Jail] for 
a condition of ~:tion. ----

days as 

supervised w k or community service for -~--- hours as 
required Article 42.12, Sec. 16 V.A.C.C.P. 

SHOCK OBATION TO BE GRANTED 
--- subj ct to good behavior of de"f_e_n_d_a_n_t_ 

-~icipation in SPECIAL ALTERNATIVE IN 
/ PROGRAM, 

conviction to be as follows: 

Felony 
Non-conviction Deferred 
Probation 

No credit for back time served 

Defendant 1 s back time date is: ___________________ _ 

Additional provisions of the agreement are: //p{_.,,i,,-L /JLJ!-1A .. ..) 

The undersigned certify they have read the terms of the above 
agreement and that it fully contains all the provisions of said 
agreement. 

JOHN VANCE 
DISTRICT ATTORNEY 
0ALLAB CO NTY,

1
,TJ 

By l,(/J 
ant District 

If "a vic:l:im impact statement has been returned· to the State·, a copy 
. ·of said statement shall be turned over to the Court by the state I s 
attorney prior to the Court'~ acS\epfi~~c: AofA~his plea

1
. 

Rev. 6/95 V ~)_.,, ,_,. L/~ 
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FORM 186-8 j ae 
DEFENDANT WALTON' 

·. AKA: 
OOMOW --=LY.:.:D::A-=L::E'-'··c:··B::M:_;::_10:::0:_:6:.:1c:9:c82"--. ___ , ~HAAGE BURG HAB 

ADDRESS UNKNOWN' HES1'.)U!TE, TX 
LOCATION _ __co~s~o------'---

FILING AGEN.CY TX0571600 

COMPLAINANT BROWN' DEBRA 

,CIC' CALVIN MOSLEY 

,THE .. STATE'OF TEXAS 

vs. 

. DATE FILED _A_u_cg_u_s_t_2_5_,,'---2_0_0_0 __ _,,.couRT __________ _ 

f 0 0038340 

CAUSE NO . 

.;z D<( r, DISTRICT COURT __ _ 

J)omon11,ue. 0-f11.{l,fe. LA.)aLfn,.,_ DALLAS COUNTY, 1EXAS 

JUDICIAL CONFESSION 
Cornes now Defe~dant i_n the above cause, in writing and in open Court, and consents to the stipulation of thf) 

evide,:ice in this case and in so doing expressly waiyes the appearance, confrontation and cross~examination <f_J; 

. witnesses, I further consent to the, introduction of this Judicial Confession, and testimony orally, by affidavits, writtefV 
statements of wiltJesses and other documentary eVidence. Accordingly, ·having waived my Federal and State canst~ 
tutiona! right against self-incrimination, and after having been sworn, upon oath, I judicially confess to the following tac~ 
and agree and stipulate that these facts are true and correct and constitute the evidence In this case: S 

0 a~ ·"' 20 0 J , in Dallas County, Texas, I did unlawful~ 

;f /~f l'::· . ;,;:,· 

On the _---',;z""":;i..=---,v,J- day of 

unlawftilly, intentionally and kn;6111ingly e(i __ ter a hab.j.iati.on without th:e Bffe-c.tiv~··consant 0 
of DEBRA BROWN, tho ownor thepgof. with/the lntonl to coruruit thoft, o r - ., ,, o 

and furth~TJ .said tlefendant.=dld intenti0na11y and know1tlg1y. entet• a habitation i.1dthout 
th·e e.ffectiva co.ns.ent of DE.SRA BROWN, the owne-1· tha-reof .• and did then and ther0 commit_. 
and att~mpt to commit theft, 

C 

3 
ro 
3 
w. 
rn 
,:. 

7J 

'" 1 · further judicially confess· that I committed the offense with which· I stand charged exactly· as alleged in- t~ 
indictment ln this cause, o 
APPROVED BY: f-" 

v: df!flit1&#,k 'J/ A-
·1&_·-(-' SWOf1N TO AND SUBSCRIBED before me on the, ___ L-""-'--- day of 

' APPfiOVED BY: 

0 

1\::' Def~ · 

!\)~, , 20 00 . 

diWl-!aNG, CLERK r;J,1r1/4~ 
DISTRICT COURTS OF 
DALLAS COUNTY, TEXAS 

B ~~-
y Deputyitaerk 

ubefendant's agreement to stipulate and waiver of confrontation and cross-examination of witnesses are in all 
1-:Jhings_ ap~r~ve~ by the Court. The above Judicial Confession is hereby.approved by the Court. 

W I ' /\ ,,. , - . ""\ A1AcJ _, v:z_ (!.../l-V,v' 
PRESIDING JUDGE 

JUDICIAL CONFESSION 



FORM l81l·8 j ae 
DEFENDANT WALTON, 

· - AKA: 
DOMON' J..YDAlE BM 10061982 '""RGE BURG HAB 

ADDR~SS UNKNOWN, MESQUITE, TX LOCATION __ D_s_o _______ _ 

FILING AGENCY TXOSJlBOO 

COMPLAINANT BROWN, DEBRA 

DATE FltED August 25, 2000 COURT _________ _ 

F-0038340 

CIC ' CALVIN MOSLEY 

TRUE BILL OF INDICTMENT 

IN THE NAME AND BY THE AUTHORITY OF THE STATE OF TEXAS: The Grand Jury of Dallas County, 

State ~f Texas, duly organized.at the ___ _...,_w,:,_ ________ Term, A.O. 20 -~~-----of the 

~District Court ______________ , Dallas County, in said court at said 

Term, Po present that one WALTON, DOMONIQUE LYDALE , defendant--, 

I½ 
. ro 

on or ~bout the_Z_Z_N_D __ _ day of_A_U_G_U_S_T ____ _ A.D: 20 ~ iri the County of Dallas and said State", dti 
'" 

~ 

-;-' 
~ 

0 
~ 

uni awfully, intentionally and knowingly enter a habitation without the effective consent 
of1DEBRA BROWN, the owner thereof, with the intent to commit theft, 

and further, said defendant did intent i ona 1.1 y and knowingly enter a habitation wit_hout 
the effective consent of DEBRA BROWN, the owner· thereof, and did then and there commit 
and.attempt to commit theft, 

c.o . ' -- . 
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0 
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ro 
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~ 
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CG!l.gainSt the peace and dignity of the State. t:l BILL HILL 

'" 
Criminal District Attorney of Dallas County, Texas. 

~~u1-J/l,1,~/ ~ Foreman of the Grand Jury'. 
rlOIJRT 

---- ----------·----· 



FORM 11 
c RE\.'. o·:;• ;o .t /'~4) TDC 

' THE: STf--'iTE OF TEXAS IM THE 204TH ..JUDICIAL DISTHlC:1-

vs. COURT OF 
DOMON1QUE LYDALE.l>.!ALTDN DALLA::; CC)UNTY 

1 
TEX(~:; 

JUDGMENT ON PLEA OF GUILTY OR NOLD CONTENDERE BEFORE COURT 
WA!VER OF dl/F:Y TRIAL 

.JANUARY 
' 

TERM, A.D., 2001 

,JUDGE PRESIDINCH MARK NANCARROW DATE OF .JUDGMENT: 02/0:3/01 

PlTTOF!NEY ATTOHNEY 
FOR STATE: D .MONTt-'ILVD FOR DEFENDANT: JEl-)N£TTE GREEN 

0 OFFENSE 
CQNVI-CTED OF~ BUF~GL?'iHY OF A HABITATION ~ 

DEGREE: SECOND 

c1-u.;RGlNG 

DATE OFFENSE COMMITTED: 
w 

l·,,-, ·••:;,.;,·,,·- i-.'.i ,:,/,;:..,.,, .Jy, 

I NSTF-)UMENT: I !\ID I CTMEI\IT PLEA: GU IL TY 
6 
0 
w 

TERM!3 OF PLEA 
BARGAIN ( IN DETAIL)~ ._, YRS TDC; FINE $.100 

PLEA Jro ENHAI\ICEMENT 
PP1RAQRAPH(S) ~ N/A 

FIND1NGS Ohl 
DEADLY \1JEAF'!JN, 
BIAS OR PRE.JUDICE, 

~~~:1E1
~. 'v'IOLEMCE ~ 

I 
DATE I SEl\lTENCE 
IMPOSED: 

' F'UI\I I SHMENT /CJND 

NO FINDING 

0:2/0f)/01 

FINDINGS ON 
EI\JHANCEMF.-:NT: N/A 

cm3TE:: YEE 

0 
n 
C: 
3 

" 
w 
(J1 

,:., 
cl, 
m 
• 
m 
q 

J] 

PLACE OF S YEAF~S 
COl'JFrNEMENT: CQNF'I~EM~N"f.~ I.N THE )NSTJ.TUTIO~JAL DIVISION DATE TO 

OF THE TF..XA,:1 [JEPP'IRTMEMT OF CRIMINAL .JUSTICE COMMEI\ICE~ 

~ 
o:z;oe;,ij 

;;, t ANDAFINEOF$1,000.00 

TI ME : CREDI TED~ OF2400-020E:O 1 
: 

CDNCqRRENl' UNLESS OTHEHWISE SPECIFIED. 

N 

RESTITUTIDl\1/REPARATIDl\l: YES 

VOL.. 

g 
" 

PAGE 2~3 Ul 
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NO F-oo:::i:~t:36:3-G!LQ 

ON THI'.-3 DAY .. SET .JRTH ABOVE. THE ABO'YE STY!. AND NUl1BERED C12JUSE CAMI:: 
TO TRIAL.. THE SH• -!'E OF ,.EXAS AND DEFENDANT AF'PEARL .. ' BY AND THr-<OUGH THE ABOVE 
Nf-'iMED, (-'ffTORNEYS 1~ND ANM(JUMCED READY FOR TRIP1L. DEFENDf-'-INT APPEP1F:ED IN PERSON IN 
OPEN LJOURT. WHERE DEFENDANT WAS NOT REPRESl::NTED BY COUNBEL DEFEl'J.O(~NT 
!<NDWI iGLY, INTELLIGENTLY., ANO VDLUNTf1RILY l1JAIVED THE RIGHT TCl REPRESENTATION 
BY CDJNSEL. DEFEND(4.I\JT, IN F'ERl3DN AND IN WRITING IN DPE!\J COURT WAIVED HIS f~IGHT 
DF TfllIAL BY ,._JURY MITH THE CONSEMT -hl\JD APPROVAL OF HHl ATTDRMEYj THE ATTORMEY 
FOR THE BT ATE AND THE COURT. WHEl~E SHOV-JN ABOVE THAT THE CHARG' 1\lG II\JBTRUME:NT 
WAS BY _INFClRMf-lTION INSTEAD CJF INDICTMENT! THE DEFENDr~NT DID, WITH THE CON~!EMT 
AND AF·r:•ROVAL OF HIS ATTOFi:ll.lEY \\IAIVE HIS R: GHT TO PROSECUTION BY HWICH1ENT M-.tr.r 
1~GREEI TfJ BE TRIED ON r;N INFORMP1TICJN" (41..L SUCH VJAI.VER8

1 
AGREEMENTS AND CONSENT"S 

[I.JERE 1IN VJRITING AI\JD FILED IN THE PAPERS DF THIS CAUSE PRIOR TO THE DEFENDANT 
ENTEF>:111\113 HIS PLEA HEF(ElN. DEFENDf-~NT Wf'.\S DULY AHHAIONEJJ AND IN OPEI\I COURT 
EN.TEl,,l:::o THE AI::OVE PLEA TD THE CHARGE CONTAINED 1N THE CHARGING :tMSTRUMENT .. 
DEFEND/.\NT wr;s ADMONISHED BY THE C:DURT OF THE CONSEGHJENCES OF THE S(..'\ID PL.EH AI\ID 
DEFENDf'...lJ\lT F'ERBISTED IN ENTERING S?1I.D PLEF'I, AND IT PLAINI_ Y AF'F'EARHHJ TD THE 
COURT THAT DEl::E::Mrn;NT 18 MENTALLY COMPETF,:NT AtlJ)J SAID PLEA rs FREE AND VOL\Jl'HARY 
THE S:AID PLEA VU.\S ACCEPTED BY THE CDURT t-)ND IS I\JIJW ENTEJ,ED OF RECORD AS THE 
PLEA f-JEREIN OF DEFENDN<l'r" OEFENW)l\lT HJ OPEN COURT,. IN WRITING HAVING WAI'./ED 
THE 1--;::t-.\DING OF. THE CH(.'.lRGING INSTRUMENT A THE APF'EHRANCE, CONFRDNTAT 101\JJ.. AND 
CR0'.7.lf)-EXAMINATION OF WITNESSE:':J AND HGHEEO THAT THE EVIDENCE MAY l:JE BY 
ETIF'l.iLATION,' CONSENTED TO THE INtrmDUCTION OF TESTIMONY DRf'...lLLY, BY . JUDICH-)L 
CONFF.:•::iSION8, BY AFFIDAVIH3., WRITTEN STATEMENTS OF WITNESSES AND ANY OTHER 
DDCUMENTARY EVIDEMCEH SUCH VJAIVER AND CONSENT HAVIMG ·BEEN AF'PHOVED BY THE COURT 
IM WRITING r~ND FILED IN THE PAF'.El=.::S OF THE CAUSE. THE COURT HAVING HE11· ···n 
DEFEND{~N""f,. S ~JA I VER OF THE READ I NG OF THE CHARGING I NS1RUMENT AS SHm<JN ABO - . 
DEFEN_Dr;l\rr-·s PLEA THEHETD., THE EVIDENCE SUBMITTED, AN[) THE HRGUMENT OF COl.JNSE : 
IS ·!Jf-7 THE OF'lNJOM FROM THE EVIDENCE SUBMITTED THAT DEFENDANT IS GUILTY OF IE 
ClFFEI\ISE AS :3H\J!JJN A8C\VE 1;t,JD THAT THE DFFEf\lSE \,jAS COMMITTED BY S(..'\ID DEFENDf.~NT i!JN 
THE [l(.'.lTE SET FORTH AE:DVE" THE COURT FURTHER MA~(ES IT FINDII\J(3S AS TD DEA[jj; Y 
l;Jl-:.::APdNA Ft4MILY VIOLENCE, BIAS DR PRE,.JUDICE., RESTITUTION DR REPARATION AS ~ijj:jT 
FORTH r•1BOVE # () 

< {..'\ND VJHEN SHCH<JN AB0 1,.iE THAT THE CHf'.'..mGING INBTRUMENT crn,nAINB ENl··h~J\]~..:. 
MEt,IT PARAGRAPH(S), l,>JHJ.CH ~\JERE NOT \iJAIVED OR DISMISSEDi THE COURT, AFTER HEARl;() 
THE .CiEFENDANT·'S PLEA TO !:)AID PAFIAGnAF'H<S) ..1. AB SET OU. ABOVE AND AFTER HEARl G 
FURTHER EVIDENCE Ohl THE ISSUE uF PUf\lISHMENT MAKES ITS FINDlNG G 
!.:lET qUT {-)BOVE. IF TF-:UE THE cou1:;;T I 8 OF THE DP IN I ON AND FI NDG DEFENDANT ~s 
BEEN HE'.f-(ETOFOHE CONVIC'fED OF SAID DFFENSE(S) ALLEGED IN THE SAID ENHAtJCEMi?.FtT 
PARAtjRAPH ( S) AS MAY BE El:H0\1-JN ABOVE. O 

I AND l<JHE]'~ l3HOWN ABOVE THAT THEF:E WAS A PLEA Bf-~RGAIN AGREEMENT, 'RIE 
DEFENDANT ~•U:'jS I-NFOHMED AS TO WHETHER THE COURT MOULD FOLL.OW (JR RE,JECT su(hfi 
AGREE[MEI\JT AND IF THE COURT RE,.JECTED SUCH AGREEMENT THE DF.::Ff:.:NDl'-ll\lT Wf..)8 GIVEN (.."ffi.l 
OPPm1TUi\lJ:TY TO WITHDflAt,J HIS PLEA PRIOR TO ANY FH,IDING ON THE PLEP1ft ~ 

1 WHEN IT J.S SHOWN ABOVE THAT RESTfTUTIOI\J HAS -BEEN ORDEi~ED BUT, TiliE 
courn DETEFH'lINES THAT THE INCLUSION (JF THE VICTIM-·s N1;ME (-'lND ADDRESS H~ --~1:: 
....JUDGKIEMT IS ND"T IN THE: BEST INTEREST OF THE VICTIM ·rHE PERSON OR AGE~1G;Y 
l•JHOBE NAME r:':iND ADDRE;-:-Js IS !:JET OUT IN THIS ,.JUDGEMENT !,>Jh.L ACCEPT (-',ND FDr~l'-lr:'.tRD Tb.IE 
f:.:ESTfTUT IOI\J Pf'...WMEl'1TE TO THE VICTIM. ~ 

' AND l•JHEN IT IS SHOWN BELOW THAT PAYMENT OF THE COSTS OF LE'L 
SEl;:VlCEH PROVIDED TO THE DEFENDl:'\NT IN THIS CAUSE. HAS 8EEN ORDERED, THE CO :T 
FlNDS Tl-If.ff THE DEFENDr'~l'ff HAFJ THE FINANCIAL RESOURCES TO E:]•J?1BLE THE DEFENDAI\JT ·o 
DFFS~-::.T SAID COS"l"S IN THE hMOUMT ORDERED. * 

THEREUPON THE SAID DEFENDANT WAS ASKED BY THE COUFff WHETHEH HE l~D 
AI\IYTll--lING TO SAY WHY SAID SENTENCE SHOULD NOT BE F'RDNOUNCED AGA1.N8T HIM ANO ;;f!E 
1qNSWIERED I\JOTHING IN BAI:;; THEREOF AND Il' APPEARING TO THE COUHT THAT DEFEN.OfijtH 
r.s MfNTALL.Y COMPETENT AND UNDERSTANDING OF THE PROCE:EDIMGS; 0 

: IT IS THl::.1:C.:EFOHE COI\ISIDE'.F-:ED AND OFWERED BY THE COURT 11\J ~E 
PRESENCE OF DEFEMDr~NT, AND HJ:8 ATTORNEY, THAT SAID ~JUDGMENT AS Sl'::T FORtH PiBO~'. 
IS HEREBY IN ALL THINGS APPRDVE'.D Al\JD CONFIRMED, AND TH?.\T SAID DEFENDM·H j:f.iE 
ADJUDGED GUILTY OF THE OFFENSE AS SHOWN r4BOVE, AND THAT SAID DEFENDANT cti!E 
PUNISHED IN ACC• 1::;;D1'..'INCE i•JITH THE F'UNISHMEI\JT SET FORTH ABDVE,.1. AND DEFENDi'.:\NT IS 
SENTENCED TO A TERM OF IMPRISONMENT OR FINE OR 80TH 2 f~S Sc.T FORTH ABOVE 1 /¾m 
Df::FENDPINT SHALL BE DELIVEF~ED BY THE SHEFnFF TO THE DIRE.CTOF,: OF THE· INSTIJilJ-· 
T.T.O\'-lAL. DIVISION OF THE TEX?--~S DEPARTMENT OF CHIMINAL JUSTICE, OR ~.Tl$:'.H 
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' 
ND F-oo:x:1:?;1_!:,8···G!L.Q 

PERSON L.EGPiL.LY AUTHORIZ ro RECEIVE SUCH CONVICTS 'R THE PUNISHMENT f.iSSE.SSED 
HEl::.:E IN, i'-iND SA 1 D DEFEND~ .. 4T SHf.'.\LL BE CONF I I\IED FtlR Th..... i'-)BOVE-+.IAME:D .TERM IN ACCDH
Dl~NCE:i WITH THE PROVISIONS OF LAW GOVEHNINO SUCH PUNISHMEN-rs. IT IS FUHTHEF: 
DRDEF~ED THP1T THE DEFEP,IDAt',JT PAY THE FINE courn COST CDSTS (4ND EXPEN13ES OF 
l.E'OAL.i_ SERVICE PROVIDED BY THE ·COURT APPOINTED ATTOHt~lEY IN THIS CAUSE, JF At-lY, 
AND•HT~STITUTION Oli REPAfl{-\TlON., A~J SET FORTH HEREIN. 

DEFEMDANT IS HEFiEBY ORDERED REMANDED TO ~JAIL UNTIL SAID SHERIFF CAN 
DBEY THE: l)H~Ec·nm-lE) OF 'f'HIB ,JUDGMENT. 

! FOLLOWING THE DISPOSITION OF THIB CAUSE THE DEFEI\JDAI\JT..-S FINGERPRINT 
J;U~S 1 [N:OPEN CC!URT 

1 
PLACED UPOI\I A CEHTIFICATE OF FIMGEHPRINT. SAIJJ CEFaIFICATE 

IS ATI.'TACHED HEHE'i"O Al'1D IS INCOr,:PORf-)TE'.D BY HEFERENCE AS A F'ART OF THIB 
.JUDGMENT, 

WHEN REQUIF;'ED A PRESENTENCE INVESTIGATION \I-IAB 
f.K:CCJF~t)ANCE 1,>JITH THE APPLXCr~BLE PROVISIONS OF LAW .. 

' 

I ~-~· NO VICTIM IMPACT STATEMENT HAS BEEN RECEIVED BY THE cour,;T -:l·'i'i' 

COl.Jrff COSTS IN THE' AMOUNT OF $:222. :25 

F~EST.tTJ·UTIO[\J :CN THE f-lMOUNT ClF $1.,000 TD BE PAID TO: 
NAME:! 
ADDRESS: 

qilllU'.·;,~ :·Hate!y upon r-de.e$e-~ defemtant must report ill person to tl'~ Felcn.y C0Hec'cib11.1, 
Dept., 5t:, fl .• R.."ll. C-2, Cl·owley Courts B_lrlg., Pallas, ~-fQr pa;y1nent arrangement of 
court ordered costs, fines and/or attorney fues. 

JUDGE PRESIDING 
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THE STATE OF TEXAS 

vs. 

JUDGMENT· 
CERTIFICATE OF THUMBPRINT 

CAUSE NO. poo -3f3(.,\f- <Q· 

IN THE 

7)o!Ylon t q 11 -e. L~1 vi.Al-e 
DISTRICT COURT 

DALLAS COUNTY, TEXAS 

Right 
Thumb* 

G 

Defendant's¥ hand 

THIS IS TO CERTIFY 'l'HAT THE FINGERPRINTS · ABOVE ARE THE ABOVE
NAMED DEFENDANT'S FINGERPRIN'l'S TAKEN AT THE TIME OF DISPOSITION 
OF THE ABOVE STYLED AND NUMBERED /T'USE. 

DONE IN COURT THIS g-1'1.., DAY OF -'ld~ , "-'i'9 2uoJ 
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*Indicate here if print other than· defendant's right thumbprint 7J 

is placed in box: &5 
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D left thumbprint D left/right index finger 

D other, 
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~,wse No. F 6 O -3 ;i' 3 (, S" - Q 

PLEA AGREEMENT 

TO THE HONORABLE JUDGE OF SAID COURT: 

IN THE ,;2. 0 ,j -fL' 
DISTRICT COURT 
DALLAS COUNTY, TEXAS 

The defendant herein and the attorneys for both the defendant and the State waive a jury 
trial and make the following agreement: ' 

Defendant's plea: [ VJ Guilty [ J Nolo contendere 
Plea to enhancement paragraph(s): [ ] True [ ] Not true 

' Type of plea: [vj'Plea bargain [ J Open plea 
Open as to: [ J Deferred Adjudication [ . l Community Supervision [ ] Fine [ J Restitution 

[ J Other:. __ -:--c---------------------
State's recommendation: 
Agreed sentence: ~-----------------------

[~onfinement in (f,nitentiary)(stale JaiQ(county Jail) for 5 ~ (months) (days). 
[ ] Post-conviction community supervision. ______ (years) (months) (days) in 

(penitentiary)(statejai/)(county jail) probated for ______ (years) (months) (days). 
[ ] Deferred community supetvisionfor ______ ()'ears) (month!!) (days). 
[ \1"Fineof$ IOoO . [vfTobepaid. ] Tobe probated. 
[ 1 Boot Camp [ ] Shock Probation [ ] Substance Abuse Felony Punishment Facility 
[ ] Judicial Drug Treatment Center · [ ] Cinekor 

() 

e: 
ro 

0 [ ] D)lllas County Jail Chemical Dependency Program o 
[ tYR.estitution in the amount of$ /DOV . , 2 
[ J Defendant will sign waiver of extradition. [vf Other:c'.1-n ~ ~ Fa V • 7 / 7.3 l\l-11 

<I- Poo-31"3 <Lo ·~· /3ac,Lh,"-.L• £,,,,..., r-;;<.J.oo fo 'p<.,__,,,_, a'. 
' . . ~ 

. (:~ CRAN GE OF NAME (Applicable only if box is checked) >'> 
The defendant having suggested that his/her true name is other than that-set forth in the Ji 

m charging instrument) and having moved that the charging instrument and ·all oth dFT 
this cause be amended to show his/her true name to be---------+---==~ D hi 
said motion is hereby granted. It is so ordered, CJ. 

I 

COURT'S ADMONITIONS TO DEFENDANT. 
FER B 1 001 J!.i 

©' UN: o; 
"0,, T~Xl,C) 

The punishment range for the offense charge is: -- --. -01:rul ,c.o 
[ ] l" Degree Felony, 5 - 99 years or Life and an optional fine not to exceed $10,000.00.'- ----. .:.:.:j8 
[~,Degree Felony, 2 - 20 years confinement and an optional fine not to exceed $10,000.00. §; 
[ ] 3'' Degree Felony, 2 - 10 years confinement and an optional fine not to exceed $10,000.00. 

You are charged with the offense of: I!, r , of- c. · 

[ . l State Jail Felony, 180 days - 2 years State Jail and an optional fine not to exceed $10,000.00. 

[ ] ______ -'----------~-'-----~-
You have an absolute right to a jury ti-ial1 to confront and cross-examine the witnesses against 

you, and to call witnesses in your own behalf. You have a right to testify, but you cannot be 
compelled to do so. The prosecuting attorney's recommendation as to punishment is not binding on 
the Court. You will be pennitted to withdraw your plea if the Court rejects any plea bargain made 
in this case. If the punishment assessed by the Court is not greater than that which you have plea.
bargained, you may not appeal a nonjurisdictional defect or error that occurred before the plea unless 
the Court grants pennission for. the appeal, or the matters appealed were raised by written motion 
filed and ruled on before the plea. If you enter a plea of guilty or nolo contendere and there is no plea 
bargain, the court may assess your punishment anywhere within the range allowed by law. If you are 
not a citizen of the United States, q. plea of guilty or nolo contend ere may1 and under current Federal 
Immigration rules is almost certain to, result in your deportation, exclusion from admission to the 
United States, or denial of naturalization. If you have a court-appointed ~ttomey, you have a right 
to ten days from the date of the attorneys appointment.to prepare for trial. You have the right to be 
tried on an indictnient. returned by a Grand Jury, and, unless you are on bond

1 
a right to two entire 

days after being served.with a copy of the charging instrument before being arraigned. If you receive 
unadjudicated conunu.nity supervision and violate its conditions, you maybe arrested and subjected 
to a hearing to detenninewhether or not guilt should be adjudicated. If guilt is adjudicated, no appeal. 
may be taken from the Court's decision, and the j\Jll range of punishment is open to the Court. All 
proceedings, including your right to appeal, then continue. [In sex offense cases, see Court's 
Admonition to Sex Offenders, which is incorporated by reference and attached hereto.] 
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1 rtJ,{J-3J3t,£ L . . /ENDANT'SSTATEMENTSAND\,AIVERS 3p_yz.y' 
I With the approval ofcounsel, defendant makes the following statements and waivers. I am the accused 
Jn the charging instrument and am mentally competent. I understand the nature of the accusation made against 
pe, the range of punishment for such_ offense, _and t~e. consequen. ces of~ plea of gu~t)r _or nolo conten~ere. 
f understand that I have an absolute nght to a Jury tna1, that I have the nght to remam silent, that anything-I 
6ay can and will be used against me, that I have the right to confront and cross-examine the witnesses against 
lne, and that I have a right to be tried upon an indictment returned by a grand jury. I understand that if! am · 
ho. t a U~ted States citizen, a plea of guilty or nolo contendere will probab_ly result in my deportati_on from thb 
fJn.ited States, exclusion from admissioll to the United States, or denial of naturalization under Federal law. 

I hereby waive my right to be tried on an indictment returned by a grand jury, any and all defects, 
frrors, or irr:egularities, whether offonn or substance, in the charging instrument, my right to a jury trial, and 
\UY right to remain silent. I waive arraignment and reading of the charging instrument, the appearance, 
Confrontation, and cross~exarnination of witnesses, my right to ten days to prepare for trial after the 
appointment of counsel (if counsel-has been appointed); and the preparation of a pre-sentence report. I consent 
~o the_oral of written stipulation of evidence or testimony, to the introductiOn of testimony by affidavits o_r 
written statements of witnesses, and to all other documentary evidence. I affirm that my plea and judicial O 
confession are freely and voluntarily made, and not influenced by any cOnsideration of fear, persuasion, or ~ 
delusive hope of pardon or parole. w 
I I understand the admonitions regarding unadjudicated community superv:ision, and that I will be ~ 

rpquired to register as a sex offender if convicted of, or placed on community supervision for, one of the () 
offenses enumerated under Court's Admonition to Sex Offenders, attached hereto. I understand that under 6 
tpe Uniform Extradition Act, should I be charged with a violation ofmy community supervision and be arrested 8 
ip another state, I have the right to require the issuance and service of a warrant of extradition, the right to hire ~ 
Irga! counsel, or, if indigent, to have counsel appointed, and the right to apply for a writ of habeas corpus to 7' 
qontest my arrest and return to the State of Texas. I voluntirily and knowingly waiv~ my rights under the 

0 Extradition· Act, waive extradition, and waive my right to contest my return to the State of Texas from any 0 
jllrisdiction where I may be found. I understand and agree that such waiver is irrevocable. 8 

I 3 
I . . ro 

[I ] DEFENDANT'S PLEA TO ENRANCEMENTl'ARAGRAJ'R(S) (Applicable only if box is checked) a\ 
I I, the defendant, plead true to_the enhancement paragraph(s) which is/are contained in the charging -~ 

i1strument, and judicially confess that I am the same person who was previously duly and legally convicted of t.'...... 

t9e offense(s) alleged therein. Ji 

SIGNATURES AND ACKNOWLEDGMENTS 

1 I, the defendant herein, acknowledge that my attorney has explained to me, and I have read ·and I 

~ 
r 
m 
0 
* upderstand, all the foregoing admonitions and. warnings regarding my rights and my plea, and that my 

stlatements and waivers are freely and voluntarily made with full understanding of the consequences. I request ~ 
ttjat the Court accept all my waivers, statements, agreements, and my plea. · o.. 

; ,;2 -f: -o I ~r71fll~e )/ ~/ § 
! Date / fei1dant · ~ 
I m 
I 

1 I have consulted with the defendant, whom I believe to be competent, concerning the plea in this case -U ' g and have advised the defendant of his/her rights. I approve and agree to all waivers, statements, and ro 
a~reements of the defendant herein and ask the Court to accept them and the defendant's plea. 

: d2 -t-o I Qtrir-4ti ) /kw r...lLU. Jhu,,, ) 
I Date Atto ey for Defendant 

State Bar# 0(,, //!,,DO i) 

1 As attorney for the State, I hereby cons~nt to and ap 
st\pulations in this instrument. 

i =2-8'>o I 
I 

I 

I 

I 

I 

Date 

BILL 

1 It appearing to the Court that the defendant is mentally competent and is represented by counsel, that 
thb defendant understands the nature and consequences of the charge, and that all the parties have consented 
to: and approved the waiver of jury trial and stipulations of evidence, the Court finds the waivers, agreements, 
and plea to have been voluntarily made, approves the waivers and agreements, accepts the defendant's plea, 
approves the stipulation of testimony, and approves the change of name contained herein (if applicable): 

: . v{ ~ 
Judge Date 

(ll•l1M) 

"' 0 



I 

THE STATE O.F TEXAS. cAu s E No ._,_6_,o"'o'---s"""'~_,,s"'--"(,,""8'_· -___ o_-.;...c__c__ 

i vs.: 

LPomon 1C, e Lyk/-e_ /4)~"' 
---=-2==..,0:_..:,_{_1 ___ DISTRICT COURT · • 

' DALLAS COUNTY, TEXAS . / 

i! 

JUDICIA~ CONFESSION 

,Coffies now Defend.ant in the above cause, in writing and in open 
Co4rt, and consents to the stipulation of the evidence in this case 
and in so doing expressly waives the appearance, confrontation and 
crciss-examination of witnesses. ·I further consent to the introduction ,Q 

· of ;testimony orally, by 'affidavits, written statements of witnesses : , ~ 
anq other documentary evidence. Accordingly, having waived my Federal: ·w 
an.4 State ·constitutional ri_ght agai1.'!:s·t self-incriminati,on, and after ' i-,'.,. 
having been sworn, upon oath, I judicially confess to the following ~ 
fa.q.ts and agree and stipulite'. that these facts are true and, correct Q 
anc!- co'nstitut~ the 8.vid"eu·ce· in this case: 6 

i or~ · · -~- · · 8 
I on•·the ,;2;).tv< day of· · · , n~ , ,,,,_;;;io{>f, in t 

Dallas County, Te·xas, I. d.id. kno(i.ngly and intention.ally ____________ ;,; 

0 
0 
n· 
C 

3 
(D 

3 
w 
u, 

'unlawfu11y, intentionally and knowingly enter a habitation without the effective 
bf REX HARRISi the owner thereof, with the intent to commit theft 

consent .,'... 
' . , rJ, 
·p.nd furthe~, said defendant did intentiona1ly and knowingly enter a habitation without ~ 
the effect1ve consent of REX HARRIS, the owner thereof and did then and there commit hi 
pnd attempt to commit theft, ' o 

SWORN 

',1, .,2.oo I 
TO AND SUBSCRIBED before me on the ti> day of 

JIM HAMLI~DISTRICT CLERK 
DISTRICT OURTS OF 

DALLAS J}~ TEXAS 

By : :i. I:!.'<·•~ _, " r-¥a.,..----
De p U t ~ i ct Clerk 

1,,J.1,p ' ~ . / ' 
ffll' ~fendant 1 s agreement to stipulate and waiver of confrontation an1 

cross-eXam-ination of witnesses are in all things approved b}':/the Court. 
T~e ab~ve Judiciil Confission is hereby approved by the Court. ! 

I ' 

PRESIDING JUDGE 
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FORM 18IH'I ' cc 
DEFE"/DANT WALTON, D0~"'l1;,:uE LYDALE BM 10061982 ~."'1ARGE __ B_U_RG~H_A_B ____ _ 

AKA: -
MDis~Ss __ _,cUNwK"'N,.,0e,W,,N~_sDe:A,sl,cLAo,oe,__cTfcX __________ LOCATION DSO 

I ------------

. FILINcj AGENCY_~TX=0=5~7~1~80~0,.__oATE FltED _--"l:c,2/'-'1"'3"-/"-00:::___ ____ COURT __________ _ 
I 

COMPLAINANT HARRIS REX 

c,c Cq I v~I\J m03 le'l 

TRUE BILL OF INDICTMENT 
I 

F-0038368 

JN THE NAME AND BY THE. AUTHORITY OF THE STATE OF TEXAS: The Grand Jury of Dallas County, 

' State ~l Texas, duly organized at the ___ ~IAtill/IBY._ ______ Term, A.O. 20 -----'".L--- of the 

-~2'10-"'~"'~HL..JLll.LIIDu.I.cCCJ.I.eAJ.T.~ District Court ______________ , Dallas County, in said court at said 

' I Term, 90 present that one WAL TON, DOMONIQUE LYDALE , defendan\.-, 

~ 
(1) 

I 
on or 9bout the __ ~2~2~N,,D,._ day of AUGUST A.O. 20 ~ in the County of Oal!as,and said State, dfi-

a, 
/, 

6 
0 w 

-~ 

7' 

'un l awfu11 y, intentionally and kno\>Ji ngl y enter a habitation without the effective consent o 
;of REX HARRIS, the ow_ner thereof, with the intent to commit theft, g 

C: 

~nd further, said defendant did intentionally and knowingly enter a habitation without $ 
1,the effective consent of REX HARRIS, the owner thereof, and did then and there commit ;:t 
1and attempt to commit theft, w 

a, 

~ 

:;: 
0 
~ w .. - -- .... --
"i!gaiilst the peace and dignity of the State. 

t; ! BILL HILL 

Criminal District Attorney of Dallas County, Texas. 
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Case 3:15-cr-00364-K Document 47 Filed 02/02/17 Page 1 of 7 PagelD 188 

Wniteb ~tates :mistrict QI:ourt 
Northern District of Texas Dallas Division 

UNITED STATES OF AMERICA 

V. 

DOMINIC LADALE WALTON 

THE DEFENDANT: 

• pleaded guilty to count(s) 

ISi pleaded guilty to count(s) before a U.S. Magistrate 
Judge) which was accepted by the court. 

• pleaded nolo contendere to count(s) which was 
accepted by the court 

• was found guilty on count(s) after a plea of not 
guilty 

The defendant is adjudicated guilty of these offenses: 

Title & Section I Nature of Offense 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

JUDGMENT IN A CRIMINAL CASE 

Case Number: 3:15-CR-00364-K (01) 
USM Number: 50079-177 

John M Nicholson 
Defendant's Attorney 

To the One Count Indictment~ filed on Auc:ust 18~ 2015. 

Offense Ended 

ts use§ 922(g)(t) and 924(c) - Felon in Possession of a Fh'carm 04/10/2015 

The defendant is sentenced as provided in pages 2 through 7 of this judgment. The sentence is imposed pursuant to the Sentencing 
Reform Act of 1984. 

D The defendant has been found not guilty on count(s) 

D Count(s) D is D are dismissed on the motion of the United States. 

lt is ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name, 
residence, or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If 
ordered to pay restitution, the defendant must notify the court and United States attorney of material changes in economic 
circumstances. 

February 1, 2017 
Date of Imposition of Judgment 

c;,, ~ . /J J 

-~-~---------
Signature of Judge 

ji;~cl Kinl<sade, United StatesDistrict Judge 
Name and Title of Judge 

February 2, 201_7 __ 
Dute 

17-10199.62 



Case 3:15-cr-00364-K Document 47 Filed 02/02/17 
AO 245B (Rev. TXN I 1/16) Judgment in a Criminal Case 

DEFENDANT: 
CASE NUMBER: 

DOMINIC LA DALE WAL TON 
3:15-CR-00364-K (01) 

IMPRISONMENT 

Page 2 of 7 PagelD 189 
Judgment -- Page 2 of7 

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a total term of: 

TWENTY-FOUR (24) Months. This sentence shall run concurrently to the charge of Aggravated Assault \Vith a Deadly 
Weapon, Case No. F-1440260, pending in the 283rd Judicial District Court of Dallas County, Dallas, Texas; and it shall run 
concurrently with the charge of Unlawful Possession of Firearm by Felon, Case No, F 1540769, pending in the 283rd Judicial 
District Court of Dallas, County, Texas. 

The defendant shall receive credit for time served in federal custody, prior to sentencing. 

IZI The court makes the following recommendations to the Bureau of Prisons: 

The Court recommends that the defendant be allowed to serve his sentence at FCI Seagoville, Seagoville, Texas. 

IZI The defendant is remanded to the custody of the United States Marshal. 

D The defendant shall surrender to the United States Marshal for this district: 

D at D a.m. D p.m. on 

D as notified by the United States Marshal. 

D The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons: 

D before 2 p.m. on 

D as notified by the United States Marshal. 

D as notified by the Probation or Pretrial Services Office. 

RETURN 

( have executed this judgment as follows: 

Defendant delivered on ___________ to 

at-------------~ with a certified copy of this judgment. 

UNITED STATES MARSHAL 

By 
DEPUTY UNITED STATES MARSHAL 

17-10199.63 



Case 3:15-cr-00364-K Document 47 Filed 02/02/17 
AO 2458 (Rev. TXN 11/16) Judgment in a Criminal Case Page 3 of 7 PagelD 190 

Judgment -- Page 3 of 7 

DEFENDANT: 
CASE NUMBER: 

DOMINIC LADALE WALTON 
3:15-CR-00364-K (01) 

SUPERVISED RELEASE 

Upon release from imprisonment, the defendant shall be on supervised release for a term of: TWO (2) years. 

MANDATORY CONDITIONS 

I. You must not commit another federal, state or local crime. 

2. You must not unlawfully possess a controlled substance. 

1. You must refrain from any unlawful use ofa controlled substance. You must submit to one drug test within 15 days of 

release from imprisonment and at least two periodic drug tests thereafter, as determined by the court. 
D The above drug testing condition is suspended, based on the courl's determination that you 

pose a low risk of future substance abuse. (check {f applicable) 
4. !Z] You must cooperate in the collection of DNA as directed by the probation officer. (check [f'appUcab/e) 

5. O You must comply with the requirements of the Sex Offender Registration and Notification Act (42 U.S.C. § 1690 l, et seq.) 

as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which you 

reside, work,arc a student, or were convicted of a qualifying offense. (check {/'applicable} 

6. D You must participate in an approved program for domestic violence. (check if applicable) 

The defendant must comply with the standard conditions that have been adopted by this court as well as with any additional 
conditions on the attached page. 

If this judgment imposes a fine or restitution, it is a condition of supervised release that the defendant pay in accordance with 
the Schedule of Payments sheet of this judgment. 

17-10199.64 



Case 3:15-cr-00364-K Document 47 Filed 02/02/17 
AO 2458 (Rev. TXN 11/16) Judgment in a Criminal Case 

DEFENDANT: 
CASE NUMBER: 

DOMINIC LADALE WALTON 
3: l 5-CR-00364-K (0 I) 

Page 4 of 7 

STANDARD CONDITIONS OF SUPERVISION 

PagelD 191 
Judgment~- Page 4 of7 

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions arc 
imposed because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed 
by probation officers to keep informed, report to the court about, and bring about improvements in your conduct and condition. 

I. You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your 
release from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different time 
frame. 

2. Aller initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and 
when you must report to the probation officer, and you must report to the probation officer as instructed, 
3. You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from 
the court or the probation officer. 
4, You must answer truthfully the questions asked by your probation officer. 
5. You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living 
arrangements (such as the people you live with), you must notify the probation officer at least IO days before the change. If notifying 
the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 
hours of becoming aware of a change or expected change. 

6. You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer 
to take any items prohibited by the conditions of your supervision that he or she observes in plain view. 
7. You must work full time (al least 30 hours per week} at a lawful type of employment, unless the probation officer excuses you from 
doing so. If you do not have full-time employment you must try to find full-time employment, unless the probation officer excuses 
you from doing so. If you plan to change where you work or anything about your work (such as your position or your job 
responsibilities), you must notify the probation officer at least IO days before the change. If notifying the probation officer at least 10 
days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of 
becoming aware ofa change or expected change. 
8. You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been 
convicted ofa felony, you must not knowingly communicate or interact with that person without first getting the permission of the 
probation officer. 

9. ff you are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours. 
I 0, You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that 
was designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or 
lasers). 

I l, You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant 
without first getting the permission of the court. 
12. If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may 
require you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the 
person and confirm that you have notified the person about the risk. 
13. You must follow the instructions of the probation officer related lo the conditions of supervision. 

U.S. Probation Office Use Only 

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a 
written copy of this judgment containing these conditions. I understand additional information regarding these 
conditions is available al www.txnp.uscourts.gov. 

Defendant's Signature Date 

17-10199.65 



Case 3:15-cr-00364-K Document 47 Filed 02/02/17 Page 5 of 7 PagelD 192 
AO 2458 (Rev. TXN 11/16) Judgment in a Criminal Case Judgment -- Page 5 of 7 

DEFENDANT: 
CASE NUMBER: 

DOMINIC LADA LE WAL TON 
3:l5-CR-00364-K (01) 

SPECIAL CONDITIONS OF SUPERVISION 

The defendant shall report in person at least once every week any time he is unemployed 
and provide proof or evidence he is making a good-faith effort to secure a legitimate, 
verifiable, full-time job. Once the defendant secures employment, he shall furnish proof of 
earnings each month and report to the probation officer as directed. 

The defendant shall make all court-ordered child support payments on a timely basis, 
producing proof of payment to the probation officer within the first 5 days of each month, 
whether as part of a written report required by the probation officer or otherwise. 

17-10199.66 
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Page 6 of 7 PagelD 193 
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DEFENDANT: 
CASE NUMBER: 

DOMINIC LADALE WALTON 
3: 15-CR-00364-K (01) 

CRIMINAL MONETARY PENALTIES 

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6, 

Assessment JVTA Assessment* Fine Restitution 
TOTALS $100.00 $.00 $.00 $.00 

O The determination of restitution is deferred until 
after such determination. 

J\11 Amended Judgment in a Crhnina/ Case (A0245C) will be entered 

D The defendant must make restitution (including community restitution) to the following payees in the amount listed below. 

If the defendant makes a partial payment, each payee shall receive an approximately proportioned payment. However, pursuant to 18 
U.S.C. § 3664(i), all non federal victims must be paid before the United States is paid. 

D Restitution amount ordered pursuant to pica agreement$ 

D The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before 
the fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 36l2(f). All of the payment options on Sheet 6 may be 
subject to penalties for delinquency and default, pursuant to 18 U.S.C. * 36 l 2(g). 

D The court determined that the defendant does not have the ability to pay interest and it is ordered that: 
D the interest requirement is waived for the 

D the interest requirement for the 
• fine 

D fine 

* Justice for Victims of Trafficking Act of 2015, Pub. L. No. 1 !4-22 

D restitution 

D restitution is modified as follows: 

** Findings for the total amount of losses are required under Chapters I 09A, 110, I ! 0A, and I I 3A of Title 18 for offenses committed on or after 
September 13, 1994, but before April 23, 1996. 

17-10199.67 



Case 3:15-cr-00364-K Document 47 Filed 02/02/17 
AO 24513 (Rev. TXN I 1/16) Judgment in a Criminal Case 

Page 7 of 7 PagelD 194 
Judgment ~~ Page 7 of 7 

DEFENDANT: DOMINIC LADALE WALTON 
3:15-CR-00364-K (01) CASE NUMBER: 

SCHEDULE OF PAYMENTS 

Having assessed the defendant's ability to pay, payment of the total criminal monetary penalties is due as follows: 

A 

B 

D Lump sum payments of$~---~---~ due immediately, balance due 

O not later than 

D in accordance • C, 

, or 

• D, 

D Payment to begin immediately (may be combined with 

• 
• 

E, or 

C, 

• 
• 

F below; or 

D, or • F below); or 

C O Payment in equal ______ (e.g., weekly, monthly, quarterly) installments of$ _____ over a period of 

_______ (e.g., monfhs or years), to commence ____ (e.g., 30 or 60 dc{)l,'i) after the date of this judgment; or 

I) D Payment in equal 20 (e.g., weekly, monthly, quarterly) installments of$ _____ over a period of 

_______ (e.g., months oryean), to commence ____ (e.g., 30 or 60 days) after release from imprisonment 
to a term of supervision; or 

E D Payment during the term of supervised release will commence within ___ (e.g., 30 or 60 days) after release 
from imprisonment. The court will set the payment plan based on an assessment of the defendant's ability to pay at that 
time; or 

F [SI Special instructions regarding the payment of criminal monetary penalties: 

It is ordered that the Defendant shall pay to the United States a special assessment of $100.00 for Count I which 
shall be due immediately. Said special assessment shall be paid to the Clerk, U.S. District Court. 

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment oferiminal monetary penalties is 
due during imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons' 
Inmate Financial Responsibility Program, are made to the clerk of the court. 

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed. 

D Joint and Several 

Sec above for Defendant and Co~Dcfendant Names and Case Numbers (including defi!ndant 1111111be1), Total Amount, Joint and 
Several Amount, and corresponding payee, if appropriate. 

I" -] Defendant shall receive credit on his reslitution obligation for recovery from other defendants who contributed to the same 
loss that gave rise to defendant's rGstitution obligation. 

D The defendant shall pay the cost of prosecution, 

D The defendant shall pay the following court cost(s): 

[SI The defendant shall forfeit the defendant's interest in the following property to the United States: 

Pursuant to the Preliminary Order of Forfeiture, the defendant shall forfeit a Taurus, Model P609 
PRO, 9-millimeter pistol, bearing Serial No, TPD20566, 

Payments shall be applied in the following order: (I) assessment, (2) restitution principal, (3) restitution interest, (4) fine principal, 
(5) fine interest, (6) community restitution, (7) JVTA Assessment, (8) penalties, and (9) costs, including cost of prosecution and court costs. 

17-10199.68 
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LYLE W. CAYCE 
CLERK 

United States Court of Appeals 
FIFTH CIRCUIT 

OFFICE OF THE CLERK 

July 18, 2017 

MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW: 

No. 17-10199 USA v. Dominic Walton 
USDC No. 3:15-CR-364-1 

TEL. 504-310-7700 
600 S. MAESTRI PLACE 

NEW ORLEANS, LA 70130 

The court has denied the motion to stay, and granted in part the 
extension of time to and including July 26, 2017 for filing a reply 
brief in this case. 

Mr. John J. Boyle 
Mr. Jason Douglas Hawkins 
Ms. Gail A. Hayworth 
Mr. James Wesley Hendrix 
Mr. Kevin Joel Page 

Sincerely, 

LYLE W. CAYCE, Clerk 

<nt(!,11,1_,1- .':l!tl1/c t,r-
B y: 
Melissa B. Courseault, Deputy Clerk 
504-310-7701 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

No. 17-10199 

UNITED STATES OF AMERICA, 

Plaintiff - Appellant 

v. 

DOMINIC LADALE WALTON, 

ORDER: 

Defendant - Appellee 

Appeal from the United States District Court for the 
Northern District of Texas, Dallas 

IT IS ORDERED that appellant's unopposed motion for reconsideration 

of the Clerk's order denying appellant's motion to stay case pending the en 

bane decision in U.S. v. Herrold, 14-11317 is GRANTED and this appeal is 

stayed until fourteen days after the en bane issues its ruling in Herrold; 

IT IS FURTHER ORDERED that appellant's alternative motion for an 

extension of fourteen (14) days from denial of motion for reconsideration to file 

a reply brief is DENIED as moot. 



Signed: 7-26-2017 

_Is/ Catharina Haynes, ____ _ 
CATHARINA HA YNES 

UNITED STATES CIRCUIT JUDGE 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

No. 17-10199 

UNITED STATES OF AMERICA, 

Plaintiff - Appellant 

V. 

DOMINIC LADALE WALTON, 

ORDER: 

Defendant - Appellee 

Appeal from the United States District Court 
for the Northern District of Texas 

IT IS ORDERED that appellant's unopposed motion for extension of time 

to file reply brief, to and including April 10, 2018 is GRANTED. 

IT IS FURTHER ORDERED that appellant's alternative unopposed 

motion for extension of time to file reply brief, twenty days from denial of 

motion is denied as moot. 

/s/ Catharina Haynes 
CATHARINA HAYNES 

UNITED STATES CIRCUIT JUDGE 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

No. 17-10199 

UNITED STATES OF AMERICA, 

Plaintiff - Appellant 

V, 

DOMINIC LADALE WALTON, 

ORD ER: 

Defendant - Appellee 

Appeal from the United States District Court 
for the Northern District of Texas 

IT IS ORDERED that appellant's unopposed motion for an extension of 

time of 30 days to file reply brief, to and including May 10, 2018 is GRANTED. 

Signed: 4-10-2018 

__ ./s/ Catharina Haynes _____ _ 
CATHARINA HAYNES 
UNITED STATES CIRCUIT JUDGE 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

No. 17-10199 

UNITED STATES OF AMERICA, 

Plaintiff' Appellant 

v. 

DOMINIC LADALE WALTON, 

ORDER: 

Defendant - Appellee 

Appeal from the United States District Court 
for the Northern District of Texas 

Before the court is appellant's opposed motion to stay the appeal pending 

the determination by the Supreme Court of the petition for certiorari in United 

States v. Herrold, No. 17-1445 (U.S. 2018) and the alternative motion for 

extension of time to file a reply brief. 

IT IS ORDERED that the appellant's opposed motion to stay the· appeal 

pending Supreme Court United States v Herrold, 17-1445 is held in abeyance 

pending response by Walton; said response shall be filed within 10 days of the 

date of this order and any reply shall be filed within 7 days of the response. 

IT IS FURTHER ORDERED that the alternative motion for extension of 

time of 30 days to file reply brief is GRANTED. 



No. 17-10199 

Signed: 5-10-2018 

/s/ Catharina Haynes _____ _ 
CATHARINA HAYNES 

. UNITED STATES CIRCUIT JUDGE 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

No.17-10199 

UNITED STATES OF AMERICA, 

Plaintiff - Appellant 

V. 

DOMINIC LADALE WALTON, 

ORDER: 

Defendant - Appellee 

Appeal from the United States District 
Court for the Northern District of 
Texas 

IT IS ORDERED that the appellant's opposed motion to stay the appeal 

pending Supreme Court case United States v. Herrold, 17-1445 is DENIED. 

The thirty-day extended period for filing a reply brief begins on the 

date of this order. 

Signed: 5-30-2018 

/s/ Catharina Haynes 

CATHARINA HA YNES 
UNITED STATES CIRCUIT JUDGE 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

No. 17-10199 

UNITED STATES OF AMERICA, 

Plaintiff - Appellant 

v. 

DOMINIC LADALE WALTON, 

ORDER: 

Defendant - Appellee 

Appeal from the United States District Court 
for the Northern District of Texas 

IT IS ORDERED that Appellant's unopposed motion for an extension of 

45 days, or, to and including January 11, 2019 to file its petition for 

rehearing/petition for rehearing en bane is GRANTED. 

Isl James L. Dennis 

JAMES L. DENNIS 
UNITED STATES CIRCUIT JUDGE 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

No. 17-10199 

UNITED STATES OF AMERICA, 

Plaintiff - Appellant 

V. 

DOMINIC LADALE WALTON, 

ORDER: 

Defendant - Appellee 

Appeal from the United States District Court 
for the Northern District of Texas 

IT IS ORDERED that Appellant's unopposed motion for an extension of 

time to file its petition for rehearing/petition for rehearing en bane to February 

25, 2019 is GRANTED. 

/s/ James L. Dennis 

JAMES L. DENNIS 
UNITED STATES CIRCUIT JUDGE 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

No. 17-10199 

UNITED STATES OF AMERICA, 

Plaintiff - Appellant 

V. 

DOMINIC LADALE WALTON, 

ORDER: 

Defendant - Appellee 

Appeal from the United States District Court 
for the Northern District of Texas 

IT IS ORDERED that the opposed motion of appellant to stay the case 

pending resolution by the Supreme Court of United States v. Quarles, and 

United States v. Herrold is DENIED. Appellant must file a petition for 

rehearing by Monday, March 11, 2019. 

/s/ James L. Dennis 

JAMES L. DENNIS 
UNITED STATES CIRCUIT JUDGE 
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17-10199 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

UNITED STATES OF AMERICA, 
Plaintiff-Appellant 

V. 

DOMINIC LADALE WALTON, 
Defendant-Appellee 

On Appeal from the United States District Court 
For the Northern District of Texas 

Dallas Division 
District Court No. 3: 15-CR-364-K-l 

UNITED STATES' PETITION FOR PANEL REHEARING, OR 
ALTERNATIVELY, MOTION TO STAY PENDING 

QUARLES AND HERROLD 

Erin Nealy Cox 
United States Attorney 

Is I Gail Hayworth 
Gail Hayworth 
Assistant United States Attorney 
Texas Bar No. 24074382 
1100 Commerce Street, Third Floor 
Dallas, Texas 75242 
Telephone: (214) 659-8600 
gail. hayworth@usdoj.gov 

Attorneys for Appellant 



TABLE OF CONTENTS 

Page 

TABLE OF AUTHORITIES ..................................................................... .iii 

PETITION FOR PANEL REHEARING, OR ALTERNATIVELY, 
MOTION TO ST A Y PENDING QUARLES AND HERROLD .................. l 

1. The Court's en bane decision in Herrold was wrongly decided ...... 3 

2. The government maintains that a stay is the best course of action. 6 

CONCLUSION ........................................................................................... 9 

CERTIFICATE OF SERVICE .................................................................. 10 

CERTIFICATE OF COMPLIANCE ......................................................... 10 

11 



TABLE OF AUTHORITIES 

Federal Cases Page(s) 

Honeycutt v. United States, 137 S. Ct. 1626 (2017) ............................................ 4 

Taylorv. United States, 495 U.S. 575 (1990) ................................................ 3, 5 

United States v. Herrold, 883 F.3d 517 (5th Cir. 2018) ............................ 2, 4, 5, 6 

United States v. Stitt, 139 S. Ct. 399 (2018) ...................................................... 1 

Other Authorities 

United States v. Garrett, No. 17-10516 (Jan. 24, 2019 Order) ............................ 7 

United States v. Lipscomb, No. 18-11168 (Feb. 20, 2019 Order) ......................... 6 

United State v. Lister, No. 17-10655 (Jul. 16, 2018 Order) ................................ 7 

United States v. Lopez, No. 18-10231 (Aug. 9, 2018 Order) ............................... 7 

United States v. Matthews, No. 18-10235 (Aug. 14, 2018 Order) ........................ 7 

Webster's Third New International Dictionary 1919 (1993) .................................. 4 

111 



PETITIONFORPANELREHEARING, ORALTERNATIVELY, 
MOTION TO STAY PENDING QUARLES AND HERROLD 

Because the Supreme Court has overturned the district court's reasoning, 

and because the alternative ground on which this Court upheld the district 

court's judgment is now set for oral argument before the Supreme Court, the 

government respectfully moves for rehearing in this case and asks this Court to 

stay proceedings pending the Supreme Court's resolution of Quarles v. United 

States, No. 17-778 ( oral argument set for Apr. 24, 2019), and United States v. 

Herrold, No. 17-1445 (cert. petition filed -Apr. 18, 2018). 

In this appeal, the government argued that the district court erred in 

holding that Walton's three prior Texas convictions for burglary of a 

habitation, in violation of Texas Penal Code§ 30.02(a)(l), do not constitute 

"violent felonies" under the Armed Career Criminal Act, 18 U,S.C. § 924(e) 

(ACCA). Specifically, the district court held that Texas Penal Code 

§ 30.02(a)(1) does not qualify as an ACCA predicate under the enumerated

offenses clause because it protects, among other things, vehicles adapted for 

the overnight accommodation of persons. (ROA,89.) 

The Supreme Court has now overruled that reasoning. In United States v. 

Stitt, the Supreme Court held that generic burglary under the ACCA includes 

burglary of a structure or vehicle that has been adapted, or is customarily used, 

for overnight accommodation. 139 S, Ct, 399, 403-04 (2018). Thus, under 

1 



Stitt, the district court erred in holding that the Texas burglary statute's 

definition of a "habitation" precluded it from qualifying as an ACCA 

predicate. 

Additionally, the alternative ground on which this Court affirmed the 

district court's judgment-i.e., this Court's conclusion in United States v. 

Herrold, 883 F.3d 517 (5th Cir. 2018) (en bane), that generic burglary requires a 

defendant to have the intent to commit a crime at the moment he enters or 

initially remains in a building or structure without authorization -is now 

before the Supreme Court. On April 24, 2019, the Supreme Court will hear 

oral argument in Quarles v. United States, No. 17-778, a case originating in the 

Sixth Circuit that raises the same question as Herrold about the intent needed to 

commit "remaining-in burglary" under the ACCA. In addition, the Supreme 

Court has yet to act on the government's petition for certiorari review in 

Herrold. (See Docket, No. 17-1445.) Based on the Supreme Court's past 

practice, and after consulting the attorneys at the Department of Justice 

responsible for our Supreme Court litigation, we believe the Supreme Court 

has decided to hold the certiorari petition in Herrold pending its decision in 

2 



Quarles. The Supreme Court will resolve Herrold shortly after issuing its 

decision in Quarles, which will occur before the end of the term in June 2019. 

Accordingly, given that Stitt has overruled the district court's reasoning 

in holding that Walton's Texas burglary convictions do not qualify as ACCA 

predicates, and given that the Supreme Court will soon address the alternative 

ground on which this Court upheld the district court's judgment, the 

government seeks rehearing in this case and a stay pending the Supreme 

Court's decision in Quarles. 

I. The Court's en bane decision in Herrold was wrongly decided. 

Although the government acknowledges that this Court's en bane 

opinion in Herrold currently forecloses the government's argument that Texas 

burglary qualifies as generic burglary under the ACCA, the government 

maintains that Herrold was wrongly decided for the same reasons the Solicitor 

General has articulated to the Supreme Court in Quarles. ( See, e.g., United 

States' Petition at 9-10, Quarles v. United States, No. 17-778.) 

Contrary to the en bane's opinion, generic burglary, as defined by 

Taylor, 1 does not require the defendant to have formulated the intent to 

commit a crime at the initial moment of his decision to remain in the building. 

1 
Taylorv. United States, 495 US. 575 598 (1990) (defining "burglary" as the "unlawful or 

unprivileged entry into, or remaining in, a building or other structure, with intent to commit 
a crime"). 

3 



The en bane Court treated "remaining in" under Taylor as a precise moment in 

time when the length or circumstances of a defendant's presence first render it 

unpermitted, and the Court required the formation of criminal intent at that 

time. See Herrold, 883 F.3d at 531. But "[n]either the dictionary definition nor 

the common usage," Honeycutt v. United States, 137 S. Ct. 1626. 1632 (2017), of 

the word "remain" supports that reading. See, e.g., Webster's Third New 

International Dictionary 1919 (1993) ( defining "remain" as to be "still extant, 

present, or available"). The Texas statute criminalizes "burglary" under Taylor 

because it applies when a defendant develops the intent to commit a crime 

while he continues to be present in a building or habitation without 

authorization. 

The en bane opinfon further concluded that giving "remaining in" its 

common meaning would render Taylor's "unlawful entry" language 

superfluous. See Herrold, 883 F.3d at 532, .5..3.6. The government disagrees. 

The reference to unlawful entry is necessary to make clear that a defendant can 

commit burglary when either his entry or his continued presence after entry is 

unlawful. 

Additionally, contrary to the en bane opinion, id. at 534, defining 

"remaining in" broadly does not involve "a less culpable mental state on the 

part of the defendant," nor does it present "less danger to victims." As the 

4 



dissent in Herrold explained, "[t]he timing of when intent was formed 

implicates neither the culpability of the perpetrator nor the extent of danger to 

victims." Id. at 547 (Haynes, J., dissenting). "If a perpetrator forms intent 

prior to entering a home but, once inside, discovers nothing worth taking, is he 

or she somehow less culpable or dangerous than a perpetrator who initially 

unlawfully enters without intent to commit an additional crime but, once inside, 

discovers something worth taking or, surprised by a resident in the home, 

commits an assault?" Id. "The fact that [Texas Penal Code§ 30.02](a)(3) 

requires commission or attempted commission of the crime implicates an even 

higher degree of culpability than one who commits burglary simply by forming 

the requisite intent prior to physical entry." Id. 

Similarly, no greater inherent potential for harm to persons exists when a 

defendant enters or initially remains in a building or structure with the intent to 

commit a crime, as compared to developing that intent later. Taylor, 495 U.S. 

at 588. Taylor recognized that a surprise encounter between an occupant and 

an intruder increases the "possibility of a violent confrontation" on either side. 

Id. Neither the homeowner nor the burglar is less likely to respond with 

5 



violence simply because the burglar developed the intent to commit a crime 

only after his initial trespass. 

Finally, as the Herrold dissent emphasized, "Taylor is ... not concerned 

with definitional technicalities but, rather, with substantively enforcing 

Congress's policy of singling out a property crime that bears 'inherent potential 

for harm to persons."' Herrold, 883 F,3d at 545 (Haynes, J., dissenting). "[A]n 

important aspect of§ 30.02(a)(3)" is that it "actually requires more than the 

minimum described by the Court in Taylor in that it requires an unlawful or 

unprivileged entry AND the actual commission or attempted commission of a 

crime; mere intent is not enough." Id. at 546. "There is nothing overbroad or 

overblown about considering as 'generic burglary' an offense that involves an 

unlawful entry into a structure, plus the intent to commit a crime formed while 

remaining in the structure as evidenced by the actual commission or attempted 

commission of the crime." Id. 

2. The government maintains that a stay is the best course of action. 

The government maintains that a stay pending the Supreme Court's 

decision in Quarles and Herrold is the most efficient course of action. The Court 

has already taken this approach in various appeals. See United States v. 

Lipscomb, No. 18-11168 (Feb. 20, 2019 Order) (granting a stay pending the 

Supreme Court's decision in Herrold); see also United States v. Garrett, No. 17-
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10516 (Jan. 24, 2019 Order); United States v. Matthews, No. 18-10235 (Aug. 14, 

2018 Order); United States v. Lopez, No. 18-10231 (Aug. 9, 2018 Order); United 

States v. Lister, No. 17-10655 (July 16, 2018 Order). 

The same is true here-judicial efficiency would be well served by a stay. 

If the Supreme Court accepts the government's position in Quarles, it will have 

necessarily abrogated this Court's en bane decision in Herrold-and the basis of 

the decision to affirm Walton's sentence here. If this result occurs, this Court 

can reverse the district court's judgment and remand for resentencing. By 

contrast, if the Supreme Court accepts the defendant's position in Quarles, it 

will have necessarily affirmed this Court's reasoning in Herrold. If that occurs, 

this Court can simply reinstate its judgment affirming Walton's sentence. 

As mentioned above, all of this will be resolved soon. The Supreme 

Court will hear oral argument in Quarles on April 24, 2019, and issue a 

decision in June 2019. 

By contrast, if this Court denies the present rehearing and stay motion, 

then the government will recommend that the Solicitor General file a petition 

for certiorari with the Supreme Court. That petition would presumably ask the 

Supreme Court to hold this case pending its resolution of Quarles and Herrold. 2 

2 Of course, the Solicitor General would make the final decision over whether to file a 
certiorari petition in this circumstance and, if so, what arguments to advance. 

7 



If the Supreme Court decides those cases in the government's favor, the Court 

would likely, by summary order, vacate the judgment here, and remand 

Walton's case to this Court for reconsideration. 

Simply put, a stay in this case offers the most direct and efficient route 

for the parties to await the Supreme Court's resolution of Quarles and Herrold~ 

which, again, will occur in the next few months. By contrast, the circuitous 

route of requesting certiorari would require the expenditure of unnecessary 

resources by the government, defense counsel, and the Supreme Court. 

Finally, a stay of these proceedings would not prejudice Walton because the 

district court imposed a non-ACCA sentence, and, according to Bureau of 

Prison records, Walton has already been released from federal custody. 

If a stay is granted, the government will promptly inform this Court of 

any developments in Quarles and Herrold. 
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Conclusion 

The Court should grant the government's request for rehearing and stay 

proceedings until the Supreme Court's resolution of Quarles and Herrold, or, 

alternatively, merely stay the proceedings pending the Supreme Court's 

resolution of Quarles and Herrold. 
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Respectfully submitted, 

Erin Nealy Cox 
United States Attorney 

Is I Gail Hayworth 
Gail Hayworth 
Assistant United States Attorney 
Texas Bar No. 24074382 
1100 Commerce Street, Third Floor 
Dallas, Texas 75242 
Telephone: (214) 659-8600 
gail.hayworth@usdoj.gov 

Attorneys for Appellant 
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I certify that this document was served on Walton's attorney, Kevin Joel 

Page, through the Court's ECF system on March 11, 2019, and that: (1) any 

required privacy redactions have been made; (2) the electronic submission is an 

exact copy of the paper document; and (3) the document has been scanned for 

viruses with the most recent version of a commercial virus scanning program 

and is free of viruses. 

Is I Gail Hayworth 
Gail Hayworth 
Assistant United States Attorney 

CERTIFICATE OF COMPLIANCE 

1. This document complies with the type-volume limit of Fed. R. 
App, P. 32(a)(7)(B) because, excluding the parts of the document exempted by 
Fed. R, App. P. 32(f), this document contains 1,716 words. 

2. This document complies with the typeface requirements of Fed. R. 
App. P. 32(a)(S) and the type-style requirements of Fed. R. App. P. 32(a)(6) 
because this document has been prepared in a proportionally spaced typeface 
using Microsoft Word 2016 in 14-point Calisto MT font. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

No. 17-10199 
Summary Calendar 

United States Court of Appeal$ 
Fifth Circuit 

FILED 
November 27, 2018 

UNITED STATES OF AMERICA, Lyle W. Cayce 
Clerk 

Plaintiff - Appellant 

v. 

DOMINIC LADALE WALTON, 

Defendant - Appellee 

Appeal from the United States District Court 
for the Northern District of Texas 

USDC No. 3:15-CR-364-1 

Before DENNIS, CLEMENT, and OWEN, Circuit Judges. 

PER CURIAM:* 

Dominic Ladale Walton received a 24-month sentence following his 

guilty plea conviction for felon in possession of a firearm. The district court 

sustained Walton's objection to the application of the Armed Career Criminal 

Act (ACCA), 18 U.S.C. § 924(e). based on his three prior convictions for 

burglary of a habitation, violations of Texas Penal Code § 30.02(a)(l). The 

Government timely appealed. 

• Pursuant to 5TH CIR. R. 4 7.5, the court has determined that this opinion should not 
be published and is not precedent except under the limited circumstances set forth in 5TH 
CIR. R. 47.5.4. 



No. 17-10199 

Upon motion by the Government, this case was held in abeyance pending 

a decision in United States v. Herrold, 883 F.3d 517 (5th Cir. 2018) (en bane), 

petition for cert. filed (Apr. 18, 2018) (No. 17-1445). Herrold has now issued 

and, as the Government concedes, the district court did not err in determining 

that Walton's three prior convictions for burglary of a habitation, in violation 

of Texas Penal Code § 30.02(a)(1), could not serve as predicate offenses under 

the ACCA. See Herrold, 883 F.3d at 541. Accordingly, the judgment of the 

district court is AFFIRMED. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

No. 17-10199 

UNITED STATES OF AMERICA, 

Plaintiff - Appellant 

v. 

DOMINIC LADALE WALTON, 

Defendant • Appellee 

Appeal from the United States District Court 
for the Northern District of Texas 

ON PETITION FOR REHEARiNG 

Before DENNIS, CLEMENT, and OWEN, Circuit Judges. 

PERCURIAM: 

IT IS ORDERED that the petition for rehearing is D6tJ I £"1> · 

J ES L. DENNIS 
TED STATES CIRCUIT JUDGE 
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