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QUESTION PRESENTED FOR REVIEW

1. Whether the lower court erred by holding that the prejudice standard

applying to ineffective assistance of counsel claims under Strickland v. Washington,

466 U.S. 668 (1984) is applicable to Mr. Hartsfield’s claim that his counsel usurped

his exercise of his right to testify in his own defense and in condoning the purported

state court requirement that a defendant make a contemporaneous, on the record

assertion of his right to testify in the face of being silenced by his counsel?

2. Whether the lower court erred in declining to certify for appeal the issue

of whether state court unreasonably applied clearly established federal law in denying

Mr. Hartsfield’s claim that trial counsel was ineffective for failing to call William

“Billy” Thompson to testify on Hartsfield’s behalf, where Thompson could have

refuted testimony from the State’s witness that Hartsfield’s co-defendant had him

dispose of the murder weapon and where Thompson’s testimony to the

co-defendant’s jury led to the co-defendant’s acquittal?
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No.

IN THE 

SUPREME COURT OF THE UNITED STATES

October Term, 2019
______________________________________

PHILLIP HARTSFIELD, REGISTER NO. R-46473, Petitioner,

-vs-

STEPHANIE DORETHY, WARDEN, Respondent.
______________________________________

On Petition For Writ Of Certiorari

To The U.S. Court of Appeal for the Seventh Circuit
______________________________________

The petitioner, Phillip Hartsfield, respectfully prays that a writ of certiorari

issue to review the judgment of the U.S. Court of Appeals for the Seventh Circuit,

entered in the above-entitled proceedings on February 3, 2020.

OPINION BELOW

Hartsfield v. Pfister, 949 F.3d 307 (7  Cir. 2020)th

Hartsfield v. Pfister, N.D. Ill. Case No. 14-cv-05816 (Memorandum Opinion & Order,
Entered March 6, 2018)

People v. Hartsfield, Appeal No. 1-05-2782 (March 18, 2007) (unpublished order under
Illinois Supreme Court Rule 23)

People v. Hartsfield, App. No. 1-12-0155 (September 13, 2013) (unpublished order
under Illinois Supreme Court Rule 23)
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JURISDICTION

A.  Subject Matter Jurisdiction.  

The district court’s subject matter jurisdiction was based on 28 U.S.C. §§ 2241

and 2254.  See King v. Gramley, 1997 WL 177870 *1 (N.D. Ill.).  Petitioner Phillip

Hartsfield filed a Petition for Writ of Habeas Corpus pursuant to 28 U.S.C. § 2254,

with the Clerk of the United States District Court for the Northern District of Illinois

on July 29, 2014; the Petition was filed in the Clerk’s office the same day.  This was

Petitioner’s first and only petition for habeas corpus relief filed in the federal courts.

B.  Appellate Jurisdiction.

The Seventh Circuit’s jurisdiction was based on 28 U.S.C. §§ 1291 and

2253.  See Sceifers v. Trigg, 46 F.3d 701 (7th Cir. 1995).  The district court entered its

Memorandum Opinion and Order on March 6, 2018.  Petitioner filed his Notice of

Appeal on April 4, 2018.  

The U.S. Court of Appeals denied relief on February 3, 2020.  This petition for

a writ of certiorari is being filed within 150 days of that dismissal (pursuant to this

court’s COVID-19 order extending the time to file petitions for writ of habeas corpus

by 60 days).  The jurisdiction of this Court is invoked under 28 U.S.C. §1254(1). 
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CONSTITUTIONAL PROVISIONS INVOLVED

AMENDMENT V

No person shall be held to answer for a capital, or otherwise infamous crime,

unless on a presentment or indictment of a Grand Jury, except in cases arising in the

land or naval forces, or in the Militia, when in actual service in time of War or public

danger; nor shall any person be subject for the same offence to be twice put in jeopardy

of life or limb; nor shall be compelled in any criminal case to be a witness against

himself, nor be deprived of life, liberty, or property, without due process of law; nor shall

private property be taken for public use, without just compensation.

AMENDMENT VI

In all criminal prosecutions, the accused shall enjoy the right to a speedy and

public trial, by an impartial jury of the State and district wherein the crime shall have

been committed, which district shall have been previously ascertained by law, and to be

informed of the nature and cause of the accusation; to be confronted with the witnesses

against him; to have compulsory process for obtaining witnesses in his favor, and to have

the Assistance of Counsel for his defence.
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AMENDMENT XIV

Section 1.  All persons born or naturalized in the United States, and subject to the

jurisdiction thereof, are citizens of the United States and of the State wherein they

reside. No State shall make or enforce any law which shall abridge the privileges or

immunities of citizens of the United States; nor shall any State deprive any person of

life, liberty, or property, without due process of law; nor deny to any person within its

jurisdiction the equal protection of the laws.
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STATEMENT OF THE CASE

Phillip Hartsfield is an Illinois prisoner.  He is serving consecutive sentences of

45 years in prison for first degree murder and six years in prison for home invasion. 

On direct appeal, the Appellate Court of Illinois affirmed Hartsfield’s convictions and

sentences in People v. Hartsfield, Appeal No. 1-05-2782 (March 18, 2007)

(unpublished order under Illinois Supreme Court Rule 23).  Hartsfield’s Petition for

Leave to appeal to the Supreme Court of Illinois was denied.

Hartsfield filed a state post-conviction petition, collaterally challenging his

convictions and sentence.  The circuit court denied Hartsfield’s state post-conviction

relief without an evidentiary hearing, and the Appellate Court of Illinois affirmed in

People v. Hartsfield, App. No. 1-12-0155 (September 13, 2013) (unpublished order

under Illinois Supreme Court Rule 23).  Hartsfield’s Petition for Leave to appeal to

the Supreme Court of Illinois was denied.

Hartsfield then filed a petition for a writ of habeas corpus in the U.S. District

Court for the Northern District of Illinois.  The district court denied Hartsfield’s

petition in its entirety.  The Court of Appeals affirmed.  Hartsfield v. Pfister, 949 F.3d

307 (7  Cir. 2020)th

A. District Court Proceedings & Appeal from the Denial of Habeas Relief

Hartsfield filed his Petition for Writ of Habeas Corpus in the District Court for

the Northern District of Illinois on July 29, 2014, raising seven claims.  U.S. Dist Ct.

Docket “DKT” #1.  The district courted denied habeas corpus relief and denied a

COA on March 6, 2018.  The Court of Appeals granted a COA on December 7, 2018.
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B. State Court Proceedings

Alejandro “Alex” Martinez was shot and killed on the morning of January 4,

2004.  People v. Phillip Hartsfield, No. 1-05-2782, at 2, 7 (1st Dist. Mar. 28, 2007)

(Rule 23 order) (Hartsfield I).   There were no eyewitnesses.  Hartsfield I, at 5-6.  1

The State charged 19-year-olds Phillip Hartsfield and Mohammed Abukhdeir

with several counts of first-degree murder and home invasion.  Id. at 1; (Tr. C. 9-13,

87).  The parties tried the case simultaneously to separate juries.  Hartsfield I, at 1.

Claudia Garcia, Candy Richmond, and Kristina Kasper testified they went to a

party at Martinez’s house in the early morning hours of January 4, 2004.  Id. at 2. 

Steven Howard was at the Martinez party, with friends Raul Flores and Hector

Canternin.  Hartsfield I, at 2.  The group drank.  (Tr. R. 179, 207, 320-321). 

Kasper and Richmond ultimately argued with other party-goers, which began

after one of the men asked Kasper why she was dating “a black guy.”  Id. at 2-4. 

Howard hit both Kasper and Richmond.  Id.  The girls drove away sometime between

4:30 and 5:00 a.m. Id. at 2.  

Garcia testified that Richmond and Kasper made some phone calls as she drove

them home; Richmond gave the Kolin address to the person on the other line.  Id. 

Garcia said Richmond talked about having someone killed in that house.  (Tr. R. 59,

64).  Raul called Richmond’s cell phone, and Garcia testified that Richmond said,

Where possible, factual citations are to the Appellate Court of Illinois’ decision1

on direct appeal.  Otherwise, citations to the trial record appear as (Tr. C.) and (Tr. R.
), and to the state post-conviction proceedings as (PC. C.) and (PC. R.).  Other
citations to the State Court Record are to Exhibit Numbers as enumerated
Respondent's district court filing, under DKT#14.
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“Don’t worry about it.  I got you motherfuckers.”  Hartsfield I, at 2.  Richmond

denied making that statement.  Id. at 3.  Garcia dropped Richmond and Kasper off at

their respective homes in Berwyn.  Id. at 2.  

Meanwhile, according to Katherine Chrzan, Hartsfield picked her in her car in

Naperville at around 4:30 a.m.  Id. at 4-5.  Mohammed was with Hartsfield.  Id. at 5.

In the car, Hartsfield received multiple short phone calls; during one, Chrzan heard a

raised female voice on the other end.  Id.  Hartsfield said he would be there in 20

minutes.  Id.  Chrzan & Hartsfield went inside Hartsfield’s home, and he retrieved a

shotgun.  Id.  Hartsfield left at 6:30 or 7:00 a.m.; Chrzan remained.  Id.  Hartsfield

returned at 9:00 or 9:30.  (Tr. R. 100).  Hartsfield I, at 5.  There was nothing unusual

about his clothing, and Chrzan did not see any blood either on Hartsfield or in the

car.  (Tr. R. 125-126).  

Much later, Hartsfield drove Chrzan home, and she noted that her gas tank

was nearly empty.  Id.  Hartsfield told Chrzan that he was in Chicago, and that, “if I

told you, you probably wouldn’t want to come around any more.”  Id.  He later told

her that “if he ever went to jail for murder, he would kill himself.”  Id. 

Richmond and Kasper said Hartsfield and Abukhdeir picked them up at

around 7:00 a.m. on January 4.  Hartsfield I, at 3-4.  Both girls were still drunk.  (Tr.

R. 225, 228, 357).  They went to 5530 South Kolin at 7:30 or 8:00 a.m.  Hartsfield I,

at 3; (Tr. R. 194, 230).  Hartsfield got out and rang the front doorbell.  Hartsfield I, at

3-4.  There was no answer, and Hartsfield returned to the car and popped the trunk. 

Id.  Richmond claimed she saw a silver automatic handgun in his hand.  Id. at 3. 
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Hartsfield and Abukhdeir went down one of the gangways along the side of the house. 

Id. at 3-4.   

After about five minutes, Hartsfield and Abukhdeir returned and got in the

car.  Id.  The men were laughing, and Abukhdeir had blood on his knuckles.  Id.; (Tr.

R. 199).  Abukhdeir said he had blood all over him.   Hartsfield I, at 3; (Tr. R. 199). 2

Hartsfield told him to shut up, and Abukhdeir responded, “If it wasn’t for me, you

wouldn’t have gotten through the back door,” and later, “I hope you did it right.” 

Hartsfield I, at 3. 

Richmond testified Hartsfield pulled over, and Mohammed handed him the

gun, which Hartsfield held with his sleeve and put in the trunk.  Hartsfield I, at 3. 

They went to a house, popped the trunk, and Mohammed ran inside the house and

came back.  Id.  Kasper’s testimony does not mention either stop.  Id. at 4; (Tr. R.

337-339).  Hartsfield drove the girls home.  Hartsfield I, at 3-4.  Richmond testified

Hartsfield said, “Candy, you’re my girl, but I’ll kill you.”  Id.  She asked why, what

did they do, and he responded, “Nothing, I didn’t do anything.”  Id. at 4.  

Richmond and Kasper both acknowledged drinking between 10 and 14 beers on

In is Memorandum Opinion and Order denying relief, the district erroneously2

stated that when Petitioner and his co-defendant returned from the alley near the
deceased’s house, that the co-defendant remarked that “Petitioner (Hartsfield) had
blood all over him.”  A1, at p. 14.  In fact, testimony in the record never indicated that
Hartsfield had any blood at all on him.  When a prosecution witness testified that the
co-defendant said “he had blood all over him,” the record shows that the co-defendant
was referring to himself.  (Tr. R. 199).  That same witness, when asked, said she saw
blood on the co-defendant.  (Tr. R. 199).  And it was the co-defendant whose
blood-soaked pants (perhaps his own blood) were recovered.  Hartsfield I, at 7.  No
blood was ever seen or recovered from Hartsfield. 
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the morning in question, including in the car with Hartsfield and Abukhdeir.  (Tr. R.

207, 225, 341-342, 344-345).  Richmond acknowledged that she did not hear any

gunshots and did not see a silencer.  (Tr. R. 238).  

Laura Vega, Martinez’s aunt, lived in the basement apartment of Martinez’s

house, which shared the back door of the house with the upstairs.  Hartsfield I, at 5. 

(Tr. R. 409, 429-430).  She returned home from a party at 4:00 a.m., and heard

women’s voices upstairs.  Hartsfield I, at 5; (Tr. R. 414, 431-432).  She went to bed. 

Hartsfield I, at 5.  She woke at 9:00 a.m., used the bathroom, went back to bed, and

slept until noon.  Id.  She went upstairs; Alberto told her Alex was still sleeping.  Id. 

Vega did not notice any damage to any doors.  Id.  She did not hear any pounding,

kicking, or gunshots at any point.  Id. at 5-6.  

Alberto Martinez arrived home at around 11:30 a.m.  Id. at 6; (Tr. R. 454).  He

peeked into Alex’s room, saw him under the covers, and assumed he was sleeping. 

(Tr. R. 461-462).  Alberto watched TV, left to go shopping, and returned home in the

evening.  (Tr. R. 462-463).  Alberto tried to wake Alex.  (Tr. R. 464).  When he pulled

the covers off, Alex was stiff and cold and had bullet wounds in his face and neck.  (R.

464-465).  

Police responding to the home recovered two .40-caliber shell casings inside

Martinez’s bedroom.  Hartsfield I, at 7.  Martinez had suffered four gunshot wounds. 

Id.  The medical examiner recovered one bullet.  Id.; (Tr. R. 608). The back door to

the Martinez had a crack along the narrow side or edge of the door.  Hartsfield I, at 6;

(Tr. R. 592). 
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John Waszak testified that on the evening of January 6, he was at Billy

Thompson’s house along with Abukhdeir.  Id. at 6.  Thompson owed Abukhdeir a

fairly large amount of money.  (Tr. R. 648).  Abukhdeir gave Thompson a knotted

sock, and said if he got rid of it for him, Thompson’s debt would be considered

“clean,” or satisfied  (Tr. R. 656).  Waszak testified that he looked inside the sock,

and saw a gray gun barrel, spent casings, and shells, though his statement to police

and prosecutors contained no mention of looking at the sock’s contents.  Hartsfield I,

at 6; (Tr. R. 725-726).  He said recognized the gun barrel as one belonging to a gun he

sold to Abukhdeir in 2002.  Hartsfield I, at 6.  Waszak dropped the sock into the Des

Plaines River.  Id.  Police never recovered the sock.  (Tr. R. 794).  

Waszak acknowledged several prior convictions, and denied receiving any

consideration for a pending case in exchange for his testimony.  Hartsfield I, at 6; (Tr.

R. 710-712).  

Police interrogated Richmond, Kasper, and Garcia.  (Tr. R. 473, 774).  Police

later searched Chrzan’s car, in which they found Abukhdeir’s wallet.  Hartsfield I, at

6.  A search of the Abukhdeir home revealed, in one bedroom, a black .40-caliber

CalTec pistol and several .40-caliber Speer brand rounds.  Id. at 7.  From another

bedroom, officers recovered jeans with apparent bloodstains; that blood was later

found to be Abukhdeir’s own.  Id.; (Tr. R. 570).  

The gun legally belonged to Abukhdeir’s brother.  Hartsfield I, at 7.  A

ballistics expert testified she performed testing and could not eliminate the gun as

having fired the cartridges recovered from Martinez’s bedroom.  Id.  However, the
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ammunition recovered from Amjad was all silver-cased, while casings recovered from

the scene were brass.  Id. at 8.  

The parties stipulated to telephone records showing calls between Richmond’s

cell phone number and Hartsfield’s cell phone number on the morning of January 4. 

(Tr. R. 844-846).  

Hartsfield was found guilty of first-degree murder and home invasion. 

Hartsfield I, at 8; (Tr. C. 84-85).  He was sentenced to 45 years on the murder, and

six on the home invasion, to run consecutively.  Hartsfield I, at 8; (Tr. C. 121). 

Direct Appeal

On direct appeal, Hartsfield made several challenges to his convictions; the

Illinois Appellate Court affirmed.  Id. at 8-19.  Hartsfield’s PLA was denied.

Post-Conviction Petition & Appeal

Hartsfield filed a pro se post-conviction petition, alleging, among other things,

that trial counsel usurped his right to testify on his own behalf and that trial counsel

was ineffective for failing to call favorable witnesses Billy Thompson to contradict

testimony of State witness John Waszak.  (PC C. 34-52). 

Affidavits from Hartsfield and his mother were attached, attesting that

Hartsfield he wanted to testify and repeatedly told his attorney so.   Billy Thompson’s

affidavit was also attached.  (PC C. 46-52).  

Appointed counsel filed an amended post-conviction petition, also relying on

Thompson’s original affidavit and detailed affidavits from Hartsfield and his mom. 

(PC C. 54-110). The State moved to dismiss the petition, and the trial judge granted
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the State’s motion.  (PC C. 156-191; PC R. Z27). 

Hartsfield appealed.  People v. Hartsfield, 2013 IL App (1st) 120155, ¶1

(Hartsfield II).  The Illinois Appellate Court affirmed.  Hartsfield II, at ¶50. 

Hartsfield’s PLA was denied.

-12-



REASONS FOR GRANTING CERTIORARI

I This court should grant certiorari to decide whether the

lower court erred by holding that the prejudice standard

applying to ineffective assistance of counsel claims under

Strickland v. Washington, 466 U.S. 668 (1984) is applicable

to Mr. Hartsfield’s claim that his counsel usurped his

exercise of his right to testify in his own defense and in

condoning the purported state court requirement that a

defendant make a contemporaneous, on the record

assertion of his right to testify in the face of being

silenced by his counsel.

Despite the absence on the record of a knowing and intelligent waiver of his

right to testify in his own defense and the affirmative declarations of Phillip

Hartsfield and another witness regarding Hartsfield’s assertion to his counsel that he

would exercise his right to testify, the state court denied Hartsfield’s claim that he

was denied his right to counsel.  The district court and the Court of Appeals failed to

remedy this error in a holding that centered around Hartsfield’s failure to interrupt

court proceedings with a contemporaneous, verbal assertion of his right to testify

after his lawyer had already silenced his efforts to speak up to the judge on this point. 

This court should grant certiorari to clarify (1) that no showing of Strickland

prejudice is necessary where the defendant’s counsel has denied him his right to

-13-



testify and (2) that when a defendant’s counsel has silenced him where he sought to

exercise his right to testify, the defendant need not verbally interrupt court

proceedings to establish a violation of his right.

The Fourteenth Amendment’s due process guarantee, the Sixth Amendment’s

Compulsory Process Clause, and the Fifth Amendment’s Privilege Against Self-

Incrimination all guarantee a citizen accused of a crime the right to testify in his own

defense.  Rock v. Arkansas, 483 U.S. 44, 51-53 (1987).  This is true, as the right to

testify in one’s own defense is encompassed in all three rights, including (1) the right

of a litigant to be heard, (2) the right of a criminal defendant to summon witnesses on

his behalf, and (3) the almost sacrosanct choice of whether to exercise or waive the

right against self-incrimination.  Id.  The right to testify in one’s own defense is

fundamental right, and may be given up only personally by the defendant and only

after a knowing and intelligent waiver by the defendant.  Jones v. Barnes, 463 U.S.

745, 753 (1983) (right to testify in one’s own defense is fundamental and can only be

waived by the defendant and not his counsel); Johnson v. Zerbst, 304 U.S. 458, 464

(1938) (defendant’s waiver of rights must be knowing and intelligent); Ward v.

Sternes, 334 F.3d 696, 705 (7  Cir. 2003) (same).th

In Rock v. Arkansas, this court held that the Arkansas court had deprived that

defendant of her right to testify by barring portions of her potential testimony

relating to memories that came to her only after being “hypnotically refreshed.”  463

U.S. at 46-48, 62.  The Court reversed and remanded to the state supreme court.  Id.

at. 62.  The Rock Court so held even though that defendant’s testimony was not
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barred in its entirety; only the hypnotically refreshed memories were barred as

testimony, and the defendant, in fact, testified in her own defense.  Id. at 46-48.

In this case, Hartsfield claimed in state court post-conviction proceedings that

his attorney had usurped his right to testify and his right to make the decision of

whether to testify by refusing to call him to the stand.  (PC. C. 47, 56-59, 99, 101, 107,

109).  Hartsfield consistently told his attorney that he wanted to testify, including

after the State rested, but counsel told Hartsfield he did not want him to testify and,

at times, “shushed” Hartsfield.  (PC. C. 47, 49, 107, 109).  When Hartsfield persisted,

counsel told him he would “get [his] chance” when the judge admonished him about

testifying, but the judge never admonished Hartsfield concerning his right to testify. 

(PC. C. 47, 107).  The affidavit of Hartsfield’s mother also stated that she witnessed

at least some of these conversations, and Hartsfield had repeatedly told his lawyer he

wanted to testify.  (PC C. 46-52)  Notably, Hartsfield’s factual assertions were not

rebutted in the state court.

On federal habeas review and in state court, Hartsfield argued that the crux of

this claim – the denial of Hartsfield’s right to testify – itself is a claim that requires

the examining court to proceed to the question of harmlessness, without assessing

whether the petitioner has proven ineffective assistance or prejudice under

Strickland v. Washington, 466 U.S. 668, 694 (1984), Instead, Hartsfield argued, once

the habeas court finds “error” in this context, it must apply the Brecht v.

Abrahamson standard of harmlessness to determine whether a federal habeas

petitioner’s claim or error requires reversal.  507 U.S. 619 (1993).  That standard says
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that the writ should issue when the petitioner can establish that the error “has a

substantial an injurious effect or influence in determining the jury’s verdict.  Id. at

637.  In other words, the petitioner must establish actual prejudice.  Id.  This

standard looks to the record as a whole and considers whether the State’s evidence

was overwhelming in nature.  Id. at 639.

Nevertheless, both the district court and the Court of Appeals wrongly

concluded that the Illinois court was correct in addressing Hartsfield’s claim relative

to the denial of his right to testify solely as an ineffective assistance of counsel claim

under Strickland, requiring a showing of prejudice on Hartsfield’s part Hartsfield v.

Dorethy, 949 F.3d 307, 312-13 (7  Cir. 2020).  In so holding, the lower court relied on,th

among other cases, two recent U.S. Supreme Court cases, McCoy v. Louisiana, 138 S.

Ct 1500 (2018) and Garza v. Idaho, 139 S. Ct. 738 (2019), claiming that they establish

a framework for deciding whether a state prisoner’s claim he was deprived of his

right to make a fundamental trial decision should be analyzed (1) under Strickland

requiring a showing of prejudice or (2) as a claim about the denial of his underlying

right, without regard to prejudice.   Hartsfield, 949 F.3d at 314-15. The Court of3

Appeals implied that it is only in cases where the defendant makes a personal, on-the-

record assertion of the right and is overruled by the judge that the defendant is

relieved of showing Strickland prejudice, since in those cases the court becomes

The exhaustive list of fundamental trial decisions over which the accused has3

the ultimate authority is this: whether to plead guilty, whether to waive a jury,
whether to testify in his or her own defense, and whether to appeal.  Jones v. Barnes,
463 U.S. 745, 751 (1983).
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involved in the interference with a decision within the defendant’s sole autonomy. 

Id.  In cases in which the defendant has failed to make a personal, on-the-record

assertion of his right, however, the Court of Appeals said that the claim that counsel

overrode the defendant’s wishes is analyzed under Strickland, with the requisite

Strickland showing of prejudice.  Id.

The Court of Appeals misinterprets this court’s opinions in McCoy and Garza. 

In McCoy, over the defendant’s vociferous objection, defense counsel conceded the

defendant’s guilt at the guilt-innocence phase of defendant’s death penalty trial.  138

S. Ct. at 1505.  Counsel did so after pretrial consultation with the defendant revealing

counsel’s intention to concede guilt and focus on the defendant’s serious mental and

emotional disturbance.  Id. at 1507-07.  At multiple pretrial consultations the

defendant instructed counsel not to concede guilt.  Id. at 1506.  Defendant brought

the matter to the trial court’s attention and sought to discharge counsel.  Id.  The

court refused to discharge counsel and told counsel that the matter or whether or not

to concede guilt was a matter of trial strategy for counsel to decide.  Id. at 1506. 

Defendant again complained to the judge after counsel’s opening statement that

counsel was “selling him out” by conceding his guilt, but the judge indicated that he

would not tolerate the defendant’s outbursts.  Id. at 1507.  The jury found the

defendant guilty and sentenced him to death.  Id.

Represented by new counsel, the defendant filed a motion for a new trial

claiming that the trial court violated his constitutional rights by allowing counsel to

make the concession over the defendant’s objection.  The trial court denied the
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motion, and the state supreme court affirmed.  Id. at 1507.

This court granted certiorari and, after consideration, reversed.  Id. at 1512. 

This court reasoned that, while trial management was the lawyer’s province, some

other decisions are wholly within the autonomy of the client, including whether to (1)

plead guilty, (2) waive the right to a jury trial, (3) testify in one’s own behalf, and (4)

forego an appeal.  Id. at 1508, citing Jones v. Barnes, 463 U.S. 745, 751 (1983). 

Conduct which overrides the defendants decision or violates the defendant’s

autonomy in these areas, this court said, violates the defendant’s constitutional

rights and must be reversed regardless of prejudice.  McCoy, 138 S. Ct. at 1508-09,

1512.  

Claims establishing a violation of the defendant’s autonomy in this regard

need not make a showing of prejudice under Strickland.  Id. at 1510-11.  To quote this

court, “Because a client’s autonomy, not counsel’s competence, is in issue, we do not

apply our ineffective-assistance-of-counsel jurisprudence.”  Id. at 15-10-11.  In other

words, the court does not require a showing of prejudice.  The court, thus, held that

the McCoy defendant must be afforded a new trial without any need of first showing

Strickland prejudice.  Id. at 1511.  

In Garza v. Idaho, this court also rejected the argument that the defendant

needed to show prejudice to obtain relief on his claim that his trial counsel was

ineffective for refusing the defendant’s instructions to file a notice of appeal for the

defendant’s direct appeal.  139 S. Ct. 738 (2019).  In the trial court, the defendant

pleaded guilty to multiple cases pursuant to negotiated pleas, the terms of which were
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that the defendant waived his right to appeal.  Id. at 742.  Despite the pleas, the

defendant repeatedly instructed counsel to file notices of appeal.  Id. at 743.  Counsel

did not do so, but, instead, advised the defendant that he had waived his right to

appeal.  Id.  

The Garza defendant filed a state post-conviction petition indicating that his

lawyer was ineffective for failing to file the notices of appeal.  Id. at 743.  The state

trial and appellate courts denied relief.  Id.  The state supreme court affirmed,

indicating that although a showing of prejudice is normally not necessary when

counsel fails to file a notice of appeal after being instructed to do so, given the appeal

waivers that were a part of Garza’s negotiated pleas, Garza needed to show prejudice

to prevail on his claim of ineffective assistance for failure to file the notices of appeal. 

Id. at 743.

This court reversed, holding that Strickland prejudice was presumed where

counsel failed to file notices of appeal despite the defendant’s explicit instructions to

do so.  Id. at 750.  Like the McCoy court, the Garza court reasoned that whether or

not to appeal is a decision squarely within the autonomy of the defendant, and not his

lawyer.  Id. at 746, 748.  The court so held even though the record of the proceedings

in the trial court prior to state post-conviction contained no indication that the

defendant instructed counsel to file a notice of appeal.  Instead, the record prior to

state post-conviction was silent on this matter.  

As a reading of McCoy and Garza reveals, this court did not hold that the

elimination of the need to show Strickland prejudice hinged on whether or not the
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defendant’s objections were brought to the trial court’s attention prior to state post-

conviction.  In both McCoy and Garza, when declining to require a showing of

prejudice, this court simply focused on whether counsel made a decision against the

defendant’s wishes on a matter which was solely within the defendant’s personal

autonomy.  The dichotomy this court emphasized in negating the need to show

prejudice was that between (1) decisions which are the province of counsel and (2)

decisions which are in the sole discretion or autonomy of the defendant, himself.  The

Court of Appeals erred in holding otherwise and this court should grant certiorari to

reject the lower court’s conclusion that in order to do away with the Strickland

prejudice requirement, the defendant must have made an on-the-record, personal

assertion of his rights in the trial or plea proceedings.  
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II. This court should grant certiorari to decide whether the lower

court erred in declining to certify for appeal the issue of

whether the state court unreasonably applied clearly

established federal law in denying Mr. Hartsfield’s claim that

trial counsel was ineffective for failing to call William “Billy”

Thompson to testify on Hartsfield’s behalf, where Thompson

could have refuted testimony from the State’s witness that

Hartsfield’s co-defendant had him dispose of the murder

weapon and where Thompson’s testimony to the co-defendant’s

jury led to the co-defendant’s acquittal.

A habeas corpus petitioner seeking a Certificate of Appealability “COA” must

demonstrate that “reasonable jurists would find the district court’s assessment of the

constitutional claims debatable or wrong.”  Miller-El v. Cockrell, 537 U.S. 322, 338

(2003).  The petitioner is not required “to prove, before the issuance of a COA, that

some jurists would grant the petition for habeas corpus.”  Id. at 338.   “Indeed, a

claim can be debatable even though every jurist of reason might agree, after the COA

has been granted and the case has received full consideration, that petitioner will not

prevail.”  Id. at 338.  A COA should issue when the petitioner “has made a

substantial showing of the denial of a constitutional right.”  28 U.S.C. § 2253(c)(2);

Miller-El, 537 U.S. at 336; Barefoot v. Estelle, 463 U.S. 880, 893 (1983).  Under this

standard, “a petitioner must show that reasonable jurists could debate whether the
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petition should have been resolved in a different manner or that the issues presented

were adequate to deserve encouragement to proceed further.”  Miller-El, 537 U.S. at

336.

The U.S. Constitution guarantees a citizen accused of a crime the right to

effective assistance of counsel.  U.S. Const. Amends. VI, XIV.  Strickland v.

Washington, 466 U.S. 668, 687-89 (1984).  The constitutional right requires effective

assistance because the right to counsel is a fundamental right that ensures the

fairness and, thus, the legitimacy of our adversarial process.  Gideon v. Wainwright,

372 U.S. 335, 344 (1963).  

In this case, Phillip Hartsfield requested a COA on the claim that his trial counsel

provided ineffective assistance of counsel by failing to call William “Billy” Thompson as a

witness at trial.  Both the district court and the Court of Appeals denied his request as to that

claim.  

Hartsfield made a substantial showing that reasonable jurists would debate that calling

Thompson in Hartsfield’s case would have led to acquittal.  Thomspon was ready, willing, and

able to testify on Hartsfield’s behalf, and Thompson’s testimony presented at co-defendant

Mohammed Abukhdeir’s trial (conducted simultaneously with Hartsfield’s), led to acquittal. 

Thompson’s testimony directly contradicted key State witness John Waszak, whose testimony

linked Hartsfield and Abukhdeir to a gun matching the caliber of the murder weapon; Abukhdeir

was acquitted.  The failure of Hartsfield’s counsel to present an available and willing witness to

provide testimony contradicting a key State witness and supporting the theory of defense – that

Hartsfield did not do it – was patently unreasonable, and the resulting prejudice is apparent in
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Abukhdeir’s acquittal.  At the very least, reasonable jurists would debate that point. 

In an affidavit attached to Hartsfield’s state post-conviction petition, Thompson attested,

as he had testified in Abukhdeir’s trial, that John Waszak was not at his house on January 6,

2004, nor was he there on any other day around January 6, because Waszak “is a drug addict and

thief and is not welcome.”  (C. 60, 103).  Thompson’s testimony would have directly

contradicted Waszak, who testified that he was at Thompson’s house on January 6, with

Thompson and Abukhdeir.  Hartsfield I, at 6.  According to Waszak, Abukhdeir gave Waszak a

knotted sock and asked him to get rid of it.  Hartsfield I, at 6.  Waszak testified that he looked

inside and saw a gray gun barrel, spent casings, and shells; he recognized the barrel as belonging

to a .40-caliber gun he had sold Abukhdeir some years earlier.  Id.  Thus, Waszak’s testimony

provided a critical link between a .40-caliber gun – the caliber of the murder weapon – and

Abukhdeir and Hartsfield.  Id. at 6, 10.  Given that counsel’s apparent strategy was to draw the

jury’s attention to weaknesses in the State’s case, and particularly the impeachment or attempted

impeachment of the State’s witnesses, Hartsfield claims that counsel’s failure to present

Thompson’s testimony to directly contradict Waszak would be debated by reasonable jurists.

Reasonable jurists could debate that Hartsfield was prejudiced under Strickland.  The

State’s evidence in this case was far from overwhelming in nature.  The State failed to produce a

shred of direct evidence against Hartsfield.  There was no physical evidence linking Hartsfield to

the crime.  No fingerprints, no blood evidence, no gunshot residue, no ballistic evidence, and no

eyewitnesses. 

The State based its case on Hartsfield’s opportunity, means, and motive to commit the

offenses.  But these things, opportunity, means, and motive, were not unique to Hartsfield.  A
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party was held at the victim’s house the night before which lasted into the early morning hours;

so, there were numerous people in the house who had access to the victim for a period of several

(14) hours before the deceased was found dead.  Hartsfield I, at 2.

There were no eyewitnesses to the shooting, and the testimony from the State’s witnesses

came from people who claimed they sat in a car as Hartsfield and his co-defendant went toward

the decedent’s house.  Hartsfield I, at 3-4.  Neither of them saw or heard anyone enter the

premises or heard any gunshots during the time that the defendant was out of their sight.  Id. 

What’s more, those witnesses were attempting to deflect responsibility from themselves.

As stated, the decedent was unattended for 14 hours, from approximately 4:00 a.m. to

6:00 p.m., and the time of death could not be determined.  Hartsfield I, at 5-7.  A witness who

lived in the basement just below the victim’s room did not hear anyone break into the back door

during the time that the defendant was in the area, nor did she hear any gunshots during that time. 

Id. at 5-6.  

The testimony of the State’s principal witnesses, Richmond, Kasper, Chrzan, is subject to

attack as well.  Both were extremely drunk at the time. (Tr. R. 207, 225, 341-42, 344-45).  Their

testimony was inconsistent with one another’s.  Some testimony claimed that Hartsfield semi-

bragged about the killing and threatened them not to tell.  Hartsfield I, at 3-4.  Another, who was

in the same car when this allegedly happened heard none of that.  (Tr. R. 366-67).

The State attempted to corroborate their testimony with the testimony of John Waszak. 

He testified that a couple of days after the shooting the co-defendant gave him parts of a gun and

shell casings to get rid of.  (Tr. R. 656, 725-26, 794).  He was severely impeached on a variety of

topics, and his testimony was never corroborated by the recovery of the weapon in question. 
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Hartsfield I, at 6.  

In summary, reasonable jurists could debate whether calling Thompson as a defense

witness could have made a difference in the outcome of Hartsfield’s trial.  The Court of Appeals,

thus, erred in declining to grant a COA on this claim.  This court should grant certiorari so that

Hartsfield’s claim can be fully raised and decided in the Court of Appeals.
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CONCLUSION

For the foregoing reasons, petitioner, Phillip Hartsfield, respectfully prays that a writ of

certiorari issue to review the judgment of the U.S. Court of Appeals.

Respectfully submitted,

s/Leopoldo Lastre                           
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