No.

In the
Supreme Court of the United States

Eric Hasbrouck, JD,
Petitioner,

V.

State Bar of Nevada
Respondent.

Review of the Supreme Court of Nevada Re: Bar Admission

APPENDIX TO PETITION FOR A WRIT OF CERTIORAR!

Eric Hasbrouck, JD

Pro se ‘

4501 Connecticut Ave. NW
#101 ,
Washington, DC 20008
1-845-214-3273
ebhasbrouck@gmail.com


mailto:ebhasbrouck@gmaii.com

Exhibit 1
Exhibit 2
Exhibit 3
Exhibit 4
Exhibit 5
Exhibit 6
Certificate of Compliance

Certificate of Service

Table of Contents




EXIHIBIT 1

Nevada Supreme Court Order Denying Petition for Review



INTHE SUPREME COURT OF THE STATE OF NEVADA

KRIC HASBROUCK, No. 80349
Petitioner,

Vi,

STATE BAR OF NEVADA; BRIAN F

KUNZL, DIRECTOR OF ADMISSIONS
STATE BAR OF NEVADA
ADMISSIONS DEPARTMENT; AND
RICHARD M. TRACHOK, 11, CHAIR
BOARD OF BAR EXAMINERS STATE
BAR O NEVADA,

| _Respondents.
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ORDER DENYING PETITION FOR REVIEW/RELIEF RE: BAR
ADMISSION

This original pro se petition seeks review/relief regarding the

! denial of petitioner’s admission to the bar after he failed the July 2019
bar examination. Petitioner asserts, among other claims, that the state
 bar materially and fraudulently misrepresented the scores needed to -
pass the exam, as well as the grading processes utilized by the bar. We
- conclude that the express terms of Supreme Court Rule 70 bars this

petition (providing that “[t]here shall be no right of appeal or review as
to the examination or its results”).

Accordingly, we

ORDER the petition DENIED ;
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EXIHIBIT 2

The essay questions for the Nevada 2019 July Bar Exam



JULY 2019
NEVADA BAR EXAM

QUESTION NO. 1: ANSWER IN LIGHT BLUE BOOKLET

Nancy, a Nevada licensed lawyer, started her own practice after leaving her first law job
at Big Law Firm where she worked solely as a probate lawyer. After hef departure, Nancy
called certain real estate clients of Big Law Firm to tell them she was now on her own and to ask -
for their business. Nancy offered Sandra, a real estate broker, free space in Nancy’s new office
if Sandfa would help Nancy prepare real estate documents from time to time. Sandra agreed and
moved her brokerage company into Nancy’s office. Nancy formed a professional corporation for
her new practice, and elected herself and Sandra as corporate officers. Nancy placed an
advertisement in the local paper saying that her new law practice “offers the best rates in town
and specializes in real estate transactions.” Nancy was confident she could handle real cstate
transactions with Sandra’s help.

Nancy’s first client was Corey, who wanted to engage Nancy to help him purchase a
small apartment building in Las Vegas. Corey handed Nancy a draft purchase agreement and
told Nancy that the closing must occur in two weeks. Nancy recognized the seller as a former
client of Big Law Firm, but noticed that the purchase agreement was drafled by a diflerent law
firm. Nancy recalled hearing at Big Law Firm that the apartment building had mold problems.
Nancy agreed to take the matter, and requested a $20,000 retainer. She explained to Corey that
half of the retainer was non-refundable and earned upon receipt due to the short timelrame
involved. Although more than the customary rate, Corey nonetheless gave Nancy a check for the

retainer, half of which she deposited in her operating account and half in her client trust account.
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" Nancy handed the purchase agreement to Sandra and said, “I will pay you 25% of my lee
if you review this by tomorrow and make any necessary changes.” Sandra agreed. In addition to
Sandra’s changes, Nancy added one provision to the purchase agreement that required the scller
to indemnify the buyer for any mold probléms. Nancy then emailed the revised agreecment
directly to the seller.

Two weeks passed and Nancy heard nothing further. Corey then called Nancy to ask
what happened because the seller_just contacted Corey to back out of the sale. Corey demanded
his retainer back. Nancy explained she sent out the revised agreement two weeks ago and heard

nothing further, but would refund Corey the unused part of the retainer.

Please fully discuss all issues raised by Nancy’s conduct under the Nevada Rules of

Professional Conduct.
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JULY 2019
NEVADA BAR EXAM

QUESTION NO. 2: ANSWER IN RED BOOKLET

Ivan, a Nevada resident, drove to California to attend a sporting event where he drank
several beers. On the way home, while still on the freeway in California, Ivan’s car approached
a commercial truck driven by Dave, a California resident. The truck was owned by Trucking
Company, a California corporation that does business in Nevada.

While driving, Ivan was involved in an animated phone call about é lucrative business
deal. At the same time, the e-cigarette in the pocket of Dave’s pants exploded. As Dave
scrambled to remove the e-cigarette from his pocket, he swerved into Ivan’s car. Ivan suffered
serious injuries when his car carcened off the road and rolled over. Dave had purchased the c-
cigarette in California that morning. The e-cigarette was manufactured by a company that does
business in both Nevada and California.

Ivan was hospitalized in Nevada where he passed away three days later, having regained
consciousness only intermittently for short periods of time. Ivan’s medical bills were $200,000,
all but $25,000 of which were paid by his health insurance policy.

Following Ivan’s funeral, his twenty-year-old son, Carlos, suffered from nightmares and
could not stop thinking about his father’s injuries and death. He lost sleep, his grades
plummcted, and he lost his scholarship to the Nevada university he attended. Carlos also lost his
part-time job, could no longer support himself, and had to move in with his mother.

Ivan’s estate and Carlos jointly filed a wrongful death suit in Nevada state court: (1)

against the e-cigarette manufacturer for strict products liability; and (2) against Trucking
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Company and Dave for negligence and negligent infliction of emotional distress. They sought
general and special damages, including but not limited to the profits they claim Ivan would have
_madc {from the lucrative business deal. Assume that at the time of this accident the laws of
Nevada were more favorable to the plaintiffs than the laws of California, and that Ncvada has

personal jurisdiction over all parties.

Please fully discuss:

1. Whether the laws of Nevada or California will govern the various parties’
claims and defenses.

2, For purposes of this Question 2 only, assume Nevada law applics:

A, Whether the plaintiffs have a viable claim for strict products liability
in torts against the c-cigarette manufacturer and the potential defenses or offsets the
manufacturcr may have, if any, to this claim.

B.  The damages that would potentially be recoverable in the wrongful .

/

dcath action by the personal representative of Ivan’s estate and by Carlos, and the
M P P y

potential defenses or offsets the defendants may have, if any, to such damage awards.
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JULY 2019
‘NEVADA BAR EXAM

QUESTION NO. 3: ANSWER IN DARK GREEN BOOKLET

Barbara: an art trader located in Reno, Nevada, visited Samuel’s art gallery in Las Vegas,
Nevada on July 1, 2019. She noticed the following items for sale: an Ansel Adams original
photograph of Yosemite, an abstract painting by the famoﬁs artist Calypso, and a sculpture of a
sleeping cat. Samuel’s gallery had just one abstract Calypso painting and one sculpturc of a
slceping cat. It had several original Ansel Adams landscape photographs. Only the Ansel
Adams Yosemite photograph was displayed in the gallery. The other Ansel Adams photographs
were stored in the gallery’s back room. Wheh she returned to Reno on July 2™, Barbara emailed
Samucl:

Thanks, Samuel, for talking with me today. As we discussed, I really liked the

Calypso, the slecping cat sculpture, and the Ansel Adams Yosemite photograph.

How about $10,000 for all three picces, delivery no later than July 15", FOB my

gallery?

Samucl received Barbara’s email the same day and quickly responded:

I can only sell the Ansel Adams, the cat sculpture, and the Calypso painting, for a

total of $11,000, F.O.B. my gallery. You can pick up any time.
Barbara immediately responded by email with the following:
$11,000 is too much, but I don’t have any choice, as I am planning on a show at

my gallery centered on Yosemite on July 26", Must insist on delivery, no later

Question 3, Page 5 of 6



than July 25" FOB my gallefy in Reno. All disputes to be settled by arbitration
located in Reno. |

Barbara heard nothing further from Samuel. Samuel shipped the Calypso, the cat

th and it

sculpture, and an Ansel Adams original photograph of Mt. Rainer on July16
arrived at Barbara’s gallefy on July 25™, Barbara was furious when she opened the crate
and noticed that the wrong Ansel Adams had been shipped and the tail on the cat
sculpture had been broken off and was 'silti‘ng in the crate.

Barbara has come to you and asked yoﬁr advice. She said she could not go forward
with the Yosemite show because it was centered on the original Ansel Adams Yosemite
photograph. Barbara is out of pocket for $20,000 for the costs and lost profits {from the |

show. She would like to return all three items to Samuel and commence arbitration

proceedings in Reno immediately.

What is your advice on the following?

1. Is there a contract and if so, what are the terms?

2. Who is responsible for the damage to the cat sculpture? Please explain.

3. Is Barbara entitled to rcturn all the items? Please explain.

4.  May Barbara commence arbitration procecedings in Reno, Nevada? Please
explain.

5. Is Barbara cntitled to recover the $20,000 out of pocket costs and lost profits

for the cancellation of the show? Please explain.
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JULY 2019
NEVADA BAR EXAM

QUESTION NO. 4: ANSWER IN ORANGE BOOKLET

Amy owns Parcel A, which is located in Mesquite, Nevada. Bob owns Parcel B, which is
located in Nevada immediately adjacent to Parcel A. Parcels A and B both have frontage on
Main Street, a public road. Parcels A and B do not have any other access to a public road.
In January 2012, Amy divided Parcel A into two separate parcels: Parcel A-1, where Amy’s}
housc and driveway are located, and Parcel A-2, which is vacant and located entircly behind
Parcel A-l; Parcel A-2 does not have independent access to Main Street or any other public road. ;
Amy did not create an express access easement over Parcel A-1 to Main Street for the benefit of N
Parcel A-2.

In June 2012, Amy conveyed Parcel A-2 to Carla. Immediately upon receiving title to
Parcel A-2, Carla commenced construction of a house on Parcel A-2 and started using Amy’s
driveway on Parcel A-1 for general access to and from Main Street. Carla moved into her housc
on Parcel A-2 in June 2013 and started also occasionally using Bob’s drivéway on Parcel B for
access (o Main Street from Parcel A-2. Amy and Bob were aware of Carla’s use of their
driveways., :
In January 2014, Amy and Bob each sent Carla a written letter demanding that Carla

immediately stop using their driveways for access to Main Street. Carla ignored the letters and

continued using Amy’s and Bob’s driveways for access to Main Street.
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In June 2014, Carla conveyed Parcel A-2 to Darlene. Carla did not tell Darlene about the
demand letters from Amy and Bob. Darlene continued using the driveways on Parcel A-1 and
Parcel B for access to Main Street in the same manner as Carla had used the driveways.

In June 2018, Amy and Bob visited Darlene and told her that she was trespass'ing and
must immediately stop using their driveways. Darlene told Amy and Bob she was unaware that
she was not permitted to use their driveways. Amy and Bob each demanded $25,000 from
Darlene to acquire access easements over their driveways. Darlene only has enough money to

acquire an access easement from either Amy or Bob, but not both.

Under Nevada law, please fully discuss the following: -

1. What legal right, if any, does Darlene have to use the driveway on Parcel A-1
for access from Parcel A-2 to Main Street? What defenses, if any, does Amy have to stop
Darlene’s use?

2. What legal right, if any, does Darlenc have‘ to usc the driveway on Parcel B
for access from Parcel A-2 to Main Street? What defenses, if any, does Bob have to stop
Darlene’s use?

3. What advice would you give Darlenc as to all of her options pertaining to

access over Parcel A-1 and Parcel B and why?
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JULY 2019
NEVADA BAR EXAM

QUESTION NO. 5: ANSWER IN PURPLE BOOKLET

NVents is a Delaware corporation with its principal place of business in Dallas, Texas,
that specializes in promotion of world-class sporting events. Kicks Inc. is a Nevada corporation
with its principal place of business in Las Vegas that produces soccer matches across the globe.
For many months, NVents and Kicks discussed bringing an international soccer match to Las
Vegas. Because of the sensitive nature of the information being discussed, including dynamic
ticket pricing and sponéorship leads, the parties signed a non-disclosure agreement.

In carly 2019, Kicks abruptly terminated discussions and notified NVents that it was
moving forward with an international soccer match in Arizona, scheduled for M'ay of 2019. After
secing promotional materials for the Arizona event that included a logo NVents had shared with
Kicks during their discussions, NVents sued Kicks in Nevada state court. NVents’ complaint
included claims: _(l) under the federal Defend Trade Secrets Act; (2) for trademark infringement;
(3) for state law trade secret violations; and (4) for breach of the non-disclosure agreement. The
complaint sought damages in excess of one million dollars and injunctive relicf. At the time the
complaint was filed, several thousand tickets for the Arizona event had been sold.

NVents served Kicks with a summons and copy-of the complaint and motion for
preliminary injunction seeking to: (1) enjoin use of the information covered by the non-
disclosure agreement; (2) enjoin use of the logo; and (3) prevent the Arizona cvent from going

forward. Ten days later, Kicks filed a notice of removal of the action to the United States District
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Court for the Di'slrictvof Nevada. After removal, NVents filed a motion to remand the action to
Nevada state court. |

Following removal, AZ Soécer, the entity producing the Arizona event, filed a motion to
intervene and to transfer venue to Arizona. In its motién, AZ Soccer indicated it had alrcady
cntered into several contracts for the Arizona event, including (;ne with Kicks, and claimed it
would be harmed if the event were delayed or canceled. It also noted that the majority ol pcople
involved with the cvent were located in Arizona.

After the motion for preliminary injunction was fully briefed, the federal district court
denied the motion as well as the motion to remand. NVents promptly filed an appeal of the order

on both motions to the Ninth Circuit Court of Appeals.

Please fully discuss the following:

I. Was the action properly removed to the United States 'District Court?
2. Did the court correctly rule on the motion to remand?

3. Did the court correctly rule on the motion for injunctive relicf?

4. How should the court rule on the motion to intervene?

173

How should the court rule on the motion to transfer?

6. Should the federal court of appeals entertain NVents’ appeal?
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JULY 2019
NEVADA BAR EXAM

QUESTION NO. 6: ANSWER IN YELLOW BOOKLET

Alter numerous reports of injuries and unsanitary conditions at several gyms in the state,
the State of Nevada passed legislation, known as Fhe Gym Act, requiring licensure of all
operators of gyms in Nevada. To qualify for a license, the Gym Act mandates that applicants
meet stringent requirements relating to safety, sanitation and instructor cc‘rliﬁcalion. The annual
fee for obtaining a license under the Act is $1,000 for a gym operated by an in-statc company.
For a gym operated by an out-of-state company, the annual fee is $5,000. When the Gym Act
was proposed, state representatives testified that this higher fee was based on the additional time
and expense required to verify out-of-state companies’ safety, sanitation and instructor
certification records.

The State of Nevada owns several gyms as part of a wellness pro‘g,rlam for state
employees. The State periodically awards a contract to a private entity for the operation of these
gyms. Pursuant to state purchasing regulations, only in-statc companies are cligible to bid. One
provision of the Gym Act terminated “any contract concerning the operation of statc-owned
gyms to which the State is a party on the effective date of the Act.” As a result, the contract of
the current operator, Inside Nevada Gym Company, ended on the effective date of the Act.
Subsequently, the State of Nevada issued a request for bids for a new contract based on the more
stringent requirements of the Gym Act. Outside Nevada Gym Company, which is an out-of-statc

company that was issued a license to operate gyms in Nevada under the Gym Act, also
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submitted a bid on the contract to operate the state-owned gyms. Outside Nevada Gym
p
Company’s bid was rejected because it is an out-of-state company.
Bruce, who is a lawful permanent resident of the United States, but not a citizen, applied
for a position as a fitness instructor at one of the state-owned gyms. His application was denicd

because of a Nevada statute that limits employment with the State of Nevada to United States

citizens.

Pleasc discuss fully the constitutional issues raised by:

1. The termination of Inside Nevada Gym Company’s contract;

2. The fee charged to Qutside Nevada Gym Company for the issuance of its license
to operate gyms in Nevada;

3. The rejection of Qutside Nevada Gym Company’s bid on the contract to operate
the state-owned gyms; and

4. The denial of Bruce’s application for employment with a state-owned gym.
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JULY 2019
NEVADA BAR EXAM

QUESTION NO. 7: ANSWER IN DARK BLUE BOOKLET

Adam talked a reluctant Bill into shoplifting cigarettes from Carl’s convenicncé store in
Pahrump, Nevada. Afier watching the store for a few minutes, Adam and Bill decided to make
their move. When they entered the store, Adam yelled, “Nobody move, and nobody gets hurt!”
Bill was shocked to see Adam show Carl a gun tucked in Adam’s waistband. Bill told Adam, *1
didn’t sign up for this. I'm out of here!” Before Bill could leave the store, Carl appeared to reach
for something under the counter. Adam, wanting to show Carl he was serious, fired his gun in}q
the ceiling, and shouted, I said nobody move!”” Unbeknownst to Adam, his bullet went through
the store’s ceiling and struck Tenant, who lived upstairs, killling her instantly. )

Immediately thereafler, Adam and Bill heard police sirens and fled the store. They were
arrested a mile away, handcuffed, and placed into a patrol car. While in the patrol car, Bill
noticed a small video camera near the rear-view mirror. Hoping the camera was rccording, Bill
said, “Adam, [ can’t believe you did this, I thought you were just going to buy some cigarettes.”
Adam and Bill are tried together for their crimes in Nevada state district court. The prosccution
sceks to admit Bill’s recorded statement from the patrol car to prove Adam and Bill were present

at the store during the commission of the crimes.
Please fully discuss:

1. The criminal liability of Adam; .

2. The criminal liability of Bill;
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3. Whether Bill’s recorded statement is constitutionally admissible at trial
against Bill if Bill does not testify at trial; and
4. Whether Bill’s recorded statement is constitutionally admissible at {rial

against Adam if Bill does not testify at trial.
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JULY 2019
NEVADA BAR EXAM

QUESTION NO. 8: ANSWER IN LIGHT GREEN BOOKLET

Liam negotiated with Gemma to sell his ranch in Eureka Counl'y, Nevada (“Ranch”).
During their negotiations about the Ranch, Liam stated it included approximately 1,000 hcalthy
head of cattle and “enough stream water for the whole operation.” Gemma agreed to sign a
Purchase and Sale Agreement (“PSA™).

Gemma then contacted Niles to see if he would sell his small adjoining parcel (*Small
Parcel”). Gemma and Niles met at the Small Parcel where Niles showed Gemma what he
believed to be the boundaries. Niles offered to sell the Small Parcel to Gemma for $10,000 on
terms to be agreed upon. Gemma and Niles later exchanged several emails stating the various
terms of the proposed salc.

Liam and Gemma signed the PSA, and the transaction closed ninety days later. After the
closing, Gemma told Niles she was ready to purchase the Small Parcel, to which he replied, “I’'m
going to keep that land. [ didn’t sign a contract.” Gemma pointed out that each of his ecmails
containcd a digital signature.

Upon commencement of her new ranching operation, Gemma was shocked and
disappointed to discover a malnourished herd numbering approximately 500 cattle.

Additionally, there was very little water flowing through the stream. Gemma filed scparate

actions for breach of contract against both Liam and Niles in Nevada state district court.

Question 8, Page 3 of 4



Over Liam’s timely objection, Gemma attempted to introduce the following
evidence in her case-in-chicf against Liam concerning the Ranch:

1. A photocopy of the PSA together with Gemma’s testimony that she had
misplaced the original.

2. Testimony from the Ranch foreman that, after the PSA was signed, he was

-instructed by Liam to stop providing supplemental feed to the grazing cattle.

3. Testimony and documents from Liam’s ex-wife purporting to show several
instances of tax cvasion wherein Liam misrepresented his inventory of cattle.

4. A copy of a recorded deed showing Liam sold water rights (0 an upstream user
after signing the PSA.

5. Testimony from Gemma’s accountant regarding lost profits duc to the number
and condition of the cattle.

Over Niles’ timely objection, Gemma attempted to introduce the following evidence
in her case-in-chief against Niles concerning the Small Parcel:

6. Printouts of the emails between Gemma and Niles regarding the Small Parcel.

7. Testimony from a real estate developer that, after the cmails with Gemma, Nilcs
called the developer’s office and lold the receptionist he would sell the Small Parcel for $20,000.

8. A satellite photograph of the Small Parcel obtained from the county website.

Please fully discuss how the court should rule on each objectibn to the cvidentiary offers

described above,
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Petitioner’s answers to the essay questions
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Soliciation

According to the Rules of Professional Conduet (Rules), a lawycer may not generally solicit business when pecuniary
gain is reasonably expected. The eaceptions are wien there is a prior or familial relationship. Any solicitations must be

done under certain circumstances. Generally, s lawyer may not solicd in person, or over the telephone.

Here, Nancy may claim that she had a prior refationship with the clients. However, Nancy was not the one with the
relationship, rather that relation belonged to the {iom. Additionally, ‘Nﬁncy has o duty 1o her former firm, 10 not
independently solicit chents of the finn. There may be an exception if Nancy knew the clients before she worked at the
fim, and she brought the clients 10 the firm, or if Nancy was related fo the clients. Here is does not seem that either of

these exceptions would apply. and Nancy's solicitation of Big L's clients is improper.

Professional Corporation Formation

Nacy created a professional corporation (PC). A PC is type of corporation that allows certain protections to those
practicing specialized skills, such as doctors, lawyers. ets. Additionally, the PC may not conduct business outside of the
particular profession, and ali the members must be qualified or licc‘nsedbin a particular ficld. Here, Nancy appbints
Sandra as a corporate officer, but Sandra is not a licensed attorney. Additionally, Sandra's brokerage company is in the

. same office, this indicates that multiple business is taking in place in the same office, not related to the PC, is also

potentially misleading to clients, etc.
Duty of confidentiality/conflict of interest

Sharing the same office with this business creates a situation where confidential informaiton may be disclosed 1
Sandra, and she may have confliting interests to her bmkerﬁnge company. Sharing the same officer means that sh; ma
have access to, or be privy to confidential communications, meetings, documents, etc. This wouid viclate an attorneys’
duty of care and due diligence in ensuring that all client information is kept conﬁdenttal.'Additionally, having &

brokerage, especially in the same ficld. while being part of the lawfirm, c.ouid certainly create a condlict of xmemt
\i'here the borkerage is dealing with clients that may be adverse to the Jaw firm, and the law fim to’the»brolfeta

Sandra and Nancy are thus engaging in a business practice where the likelihood that conflicts of interest would
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10112019 July 2018 ILG Exam 360 - Question Question 1 . S
inherently arise, and the very natwre of the relaitonship rised ethicid issues on these grounds, Additionally, it does not

seem that any veting has
Adverisement

According o the rufes regarding advertisements. Adverhisements must not be misleading, and must disclosc certain
information, Additionally, 2 lawyer cannot hold themselves out as specinlizing in o particular field without having

sufficient experience, or requisdes m that particalur field.

Here, Nancy never practiced real estate, she solely worked as u probute lawyer. Therefore she certainly would not have

the requisite qualifications to hold herself out as specializmg in real estate iransactions. Although, she may have had

some cxperience with these ransactions related to hier probate work, the facts clearly indicate that she is realying on the ' |
help of a nondawyer 1o help her navigate this urea of practice. Thus, she cannot ¢laim to be specializing in this field. The

statements that ber firm offers the best rates in town, is most iikély-am; factually accurate, as such a statements would

logically be hard to factually prove. She could arguc that the word best is subjective, but the avcmgé_ person, and a

reasonable person would conclade that this \\,—'nriling is significantly ﬁ}is’leading, and. intending to give the observer the

wmpression that she offers the best prices,

Duty of CommunicationConflict of interest

Lawyer has a duty 1o disclose any relevant information to a client that may impact their representation, Nancy
recognizes Corey from Big L. Nancy should disclose to Corey that she worked at Big L, and that she recognized him.
Also, a lawyer must diclose any matierial interest that may be relevant or adverse to a client. Here, Nancy simply relies
on the drafiing of the agreement and assumes that Corey is not working with Big L. It is necessary that Nancy inquire
with Corey about his current relationship with Big L. as there may be a conflict between her and Big L. She should also
contact Big L and do due diligence to ensure that there is not a conflict of interest between Corey and her do to her
relationship with Big L. A single practitioner is gencrally not impudiated for when a former clicat was at a firm,

especailly if they have no particular informaiton or knowledge related to the client, or the case at hand, but the Lawyer

must act accordingly and do the proper vetting. Here Nancy does have specific knowledge of the case, regarding the

mold in the building. Therefore. she would disqualified from being able to represent Corey.
Fees
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Fees must be reasonable Fee agreements should be put ito writing, the details of the fee structure should be disclosed
to the chient Upon conclusion of services, an sccaunting of feex s!l'oul\d’ be presented to clicot, The reasonableness of
fees vhould be determined based on the experience and qualifications o the ultaraey, time involved, any time
constrasuts, tssues and difticultics with the represertaion, eamning potential of attomey passing up other work to take the
cuse, mnount at stake in the case, and Tees that usually charged for such services, ete. Here, 20k retainer to drafta
purchnse agrecment seems extremely unreasonable. Nancy has no experience in this field, this is her first client. She is
nut even dratting the PA, she is reviewing it. She only has one client, and 2 weeks to review a draft of a purchase
agreement is not a significant time constraint, She is not losing any other work at this point, and she is miisrepresenling
the work involved and the time constraint 1o the client, wiiich she also uses the justification of earning the retainer upon
receipt. There is no indication that an agreement was stipulated in writing, and detailed as required. Additional, it is -
fairly clear that the details she does provide regarding the agreement would not be adequate for a reasonable fee

structure,

Maintaming client funds

Luwyers have a duty 1o maintain client funds including retainers in seperate accounts, Just becasue she stipulated an
agreement that the funds would be non-refundable, and eamed upon receipt, does not mean that she can automatically
tahe the retainer inlo her own account. She must maintain the relaiper in a serparate account until the litigation is

completed.

Sharing fee

A lawycer may share fees with other lawyers when it is-disclosed to clients, and clients approve. The arrangenent with

Sandia is not o fee sharing arrangement that would be approved by the rules.
Duoty to Communicate

Lawyer must take all necessary and reasonable steps to communicate any material facts to a client, and client approval

on any issues regarding representation, and atlow client 10 make all relevant and material decisions in the various stages

of representaion. Nancy did rot communicate the changes that she made to the agrecment before sending it to the seller.

Additionally, she used her prior, disqualifying knowledge to advantage her client, which also another violation conduct

that is further sanctionable, and against her duties reldted to good faith and fair dealing her profession.

Returning of funds

83871483
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when representation is concluded. a client shall be provided with a detailed breakdow of all the expenses related to the

representation. Here, simply 1efling Coryy that the foes will be retsrned thi were unused is insuilicient,

#resk Question | ENDS HERE ###&ee
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Femer Question 2 STARTS HERE +4*%?

CabhforniarNevada Law for claims

Since the accident happended in Cali, Cali law would govern the secident, as this is the relevant jaw that had
Jurisdiction over the accident, Thetefore, the negligence claim against the wucking company, and Dave would be under
California law, Since Carlos, and Ivan's estate are donsicited in Nevada, and that is where Carlos is suffering his injuries
and damages. Nevada law would govern the negligent infliction of emotional distress. The strict product liability claim
would be governed under both cali and Nevada law. Meaning that the proximate cause of the injury anlysis for
determining damages in the strict liabilty would be done under california law, but the award for damages‘ and the faw
{or stric Hability applied after the proximate cause of the injury established from the accident would be based on

Nevada law,

E cigaretie: Proxiniate cause

The claim for strict products laibility is based on the fact that a product violsted 2 warranty of fitness, an‘d in doing 50
caused injury. A product may be held to the standard of stict liability if it violates an express or implied warmniy. Here,
there is no informaiton regarding the and express warranty. An implied warranty is the wamranty that a product is
suitable for its indended purpose, and reasonably foresceable applications related to that intended purpose. Here, it
seems reasonable that it is foresceable that someone would put an ¢ cigareite in their pcékﬂt. aﬁd doing so would fall
under an implied warranty fo fitness for the products intended use. 1t is further implied that By putting the cig in ones

pocket, it should not explode.

To establish proximate cause Nevada applies the reasonable foreseeability standard. Proximate cause analysis consisis
of cause in fact, and cause in Jaw. In order to establish proximate casue in fact, the but for analysis should be applied.

Here, the casue of fvan's death was the result of the accident with Dave, which was the result of Dave reacting (o the

exploding cig. If not but for the exploding cig, Dave never would have swerved and crashed inio lvan, creating the

accsdent and causing his death. Cause in law is established by reasonable foreseeability, this is usually proven by

potentially foreseeable plaintiffs and whether there was an interruption in the chain of events that fed to the injuries, Itis
reasonably foresecable that a person would pul an ¢ eig in their pocket and potentially drive.a car, thus an accident

stemming from an exploding cig. is a reasonably foreseeable outcome,
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Cig compuny could claim thai the cig was nsed improperly, perlps contrury 1o stated wasnings and intstruetions. if
such wurnings and instiuclions were pr‘(w_idcd . Additionally, they coidd claim thst Dave’s acti_am,!wﬁng 10 the 180
ware an inlervening act, and a, pci-soh’using reasenable dut care would noi have swerved aod casued the accideni as 3
result of the exploding cig. Howover, hb_lh of these defenses would likely fuil, Cig company may also argue tha Dave
should share a percentage of the fault For the acident, however this will also likely fail. as funther discussed betow,
Additionaliy, they may argue that Tvan was at foult fortalking on his phane, In Cah itis ilicgil 1o saik on the phone and
drive, this could make Dave strictly liable for the a:x:i'dem‘ perhaps if e was not on the phone, he would have reacted
and been able ta avoid the accident. since he was distracted and driving this significamtly coniributed to the cause of the
accident, exceeding the 49% threshold established by Nevadn's contibutory negligence standard. This argument is fairly
strong since they could shaw that the conversation was animated, and potentially of signiﬁm&l importance, thus furder

desteacting Ivan from the hevards of the road. However, Ivan's actions did not couse the accident,

Damages for tvan and Carlo's

.General and special damages are normally damages related to breach of contract c!n_inis, General damages are damages

fm* bagic. losses associated with & brcncvh.nfi canifuc’r, such z»\é"casts, #nd Tnsses erc. Specinl damages arr Jamages
exiending beyond typical expentancy damages, and tvpically require that the hreacﬁing party Ix aware of reasonably
should foresee that such expenses could exist, Here there is no indimridu that Dave, or the cig company had any reason
to be informed of specific infﬁmmimn related to Ivan's contraet. Typically ina case hke this lost eaming will be
awarded. If [van's estate con show that porential camingewere lost that reasunabdy were likely to be realized they sy
incorporalc this into the damages nward. However, significant proof is reqn?rc:! 6 racet the standaed for such an award,
A party must show that this was normal earning, with past eamiing. and show significant proof of the contract. and the
liketihood of carning from the contract. in this case i simple phone call by itself is sufficient proof to show lost eamungs

as damages for ibis particular contract,
The estate may be able 10 recovey the 25k medical expenses that were not covered by the insurance compaby.

Carlos would not be able ot recover for negligent infliction of emotional disiress, because NEID is only recoversble in

thiese types of cases when a plaintitfis present at the scene of the accident, Where i onservation of the accident was

the cause of the emotional distress,

The estate, and possibly Carlos would be able 1o gain some further damages for the death, and the ramifications of the
death, such as lost earnings, suppoti, pain and suffering, ete. Additionally, punitive damages may he awarded against

the manufacturer.

"Dave and the trucking company may have significant defensos w any {ault in the sccident, Comparnty may exleude

themselves from vicatious liability depending on what Dave was doing at the time. whether he was on a frolic. etc.

Additionally, may claim 4 defense that he was noi negligent, and the accident occured because of the explosion, which
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Formation of Coniract

Contracts require that there is an offer, acceptance, and consideration. The statute of frauds requires that cerlain
contracts be in writing. Additionally, the UCC section 2 applics to contacts for the sale of goods. Here there is o
contract and it is {or the sale of art goods. The statue of frauds requires that contracts for goods over $500 doflars be in
writing. Here the amount is 11k, so the siatute of frauds applies. The UCC allows contracts for the sale of goods to
satisfy the statute of frauds, through various types of communication, such as exchange of email, or conduct that
reasonably infers a contract ete. Here the email communication and conduct satisTy the stature of frauds requirement.
According to the UCC when merchants des! seperate tenms are ;ipplicd, H is treated shghtly differc;\t to the common
law mirror image rule, and the knoek rule spplicd o non-merchans, .th’n merchants contract an offer and counter
offer are treated slightly differently. 1 the acceptance does not mirvor the offer, it is treated as part of the contract. '
unless the terms are denied i a reasonable period of time. They are both an dealers, and would both be treated as
werchants. Thus. Barbura made the sitial ofler. and Sam accepted the offer with sligh modifications. He raised the
price. Then, Barb negouinted regarding the 1erms of dehveryspich {Jp, and specified a time is of the essence for dehvery -
on July 25th at her gallery, and all disputes in Reno, Sam did not deny these conditions, and shipped thus s conduct

makes these {erms enforceable as the contract,

DBamages 10 the Cat

Since the terms of the contract were FOB, the purchaser is usually hble for demages that occur in transit. FOB meuns
that the seller is liable up into the time the shipment is transferred to the shipping agent, Buyer and shipping agent then
take responsibilty for costs and damages. When the damnage 10 the eat occured is relevant, if it occured prior to reciept
by the shipping agent, then scller is responsible. if it occured in transit, shipper and buyer may be responisble for
damage: Since the tail was in the crate it seems to indicate that the damage occured in transit. Buyer may have a claim
fagainst shippbing.agcnt. However, there may be a claim against seller if damage was a result of negligent handling and
packaging of the goods. FOB usually require that the goods, when defivered for shipment in a container are not
negligently packaged for safe trinsport. Barb may claim that since she did not arrange for delivery the intent was to
make this a CIF contract, thus certainly making the seller linble for the cost, insurance, and freight, however, this cannot

be inferred from the facts. Typically, in FOB the buyer arranges for pick up and shipping costs, and seller just arranges
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for delivery to buyer's shipper Since Ssm did not respond, 1o allow Barb to armange for shipping. it may be deemed that
this was a new term and Sam made the comtract CIE, by shupping. According to UCC when saller ships goods they

come with a w.aranty of merchantability, that the goods will artive intact far thetr intended use or purpose.

Duty to inspect

A buyer must inspect all goods i a reasonable time, promptly lef seller know of nonconforming goods, and give seller
tume to remedy any noncontorming goods. Since Barb specifically referenced what photograph specifically in her offer,
and the cat was not conforming due to the damage. Therefore Barb may indicate that goods ate nonconforming.
However, seler inay eontend that the hrohen cat was conforming, and since contract was FOB she cannot return this
g she aeeepted the risks involved with shipment Additionally, she may be uble to return the phﬂwgmpfh but
wpically she would have w allow seller to send the right photo. Here it was clear that this contract was time is of the
essence comract, and selier was reasonably made aware of this fact, therefore setler would Iikely not_be able to cure the.
defeet. and he would have to accept reumn of the photo. Further Barb could claim that since the contract was time is of
the essence, and the photo was a hecessary part of the show, even if the cat was not broken, the show would have been .
cancelled, thus defeating the purpose of the contract, Additionally, Sam should have sent the goods in time for
inspection and curing, instead of waiting until the last possible minute to have the goods delievered, The order and
contract was established on July 2nd. 24 days to ship from LV 10 Reno, was something that Sﬂui too’!g upon himself The

contract also originally stated thet delivery was to be on the 15, then modified 1o the 15,

Arbtiration

Barbara may commence arbitration as per the conteact. The arbitration clause of the contract was not denied by the
UCC articles applying to the contract between merchants for the sale of goodé, Meaning that the terni was not denied in
a reasonable amount of tme bg the other party, thas it is incorporated into the contract. Additionaily, the terms of the
comract have been breached, and cannot he remidied. Thus the contract has suffered a material breach, aliowing the non

breaching party to initiate a breach of contract proceedings for damages.

General:Specific Damages and Expectancy damages

Barb may be entitled 10 recover expetancy damages, i¢ lost pmﬁts from the breach of contract. Barb may also be
entitled to recover costs associated with the refiance on the contractual terms. expectancy damages can be awarded

when a2 defendant reasonably should have known or been aware of the costs essociated with a breach. liere, Barb
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specilicatly told Sum about the shov, thus Sam was aware of the potential for lst proﬁi# as 8 resull o his material
breach, Additionally, this mokes Sam nware of any expenses associnied with prepacing, the show ete,, which are
sumewhat beyond thun what a purchaser would typically have in n contract for sale. Barb relied on Sam's good faith
performance in the conteact to her detriment, sid communicated the reliance of his performunce io the contract 10 his
effeet. Thus it it 1s détermined that Su materially breached the contract, Sam meets the criteria forbeing Hable and on

notice for all associated damages with losses concerning costs and profits that Barb suflered.

eesd Question 3 ENDS HERE #é=2
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Rughi of Darlene (D) to access A-1L.

Darlene was 1 bonifide purchaser. She purchssed the property without any knowledge of any encombrances regarding
the road aceess, Ajthough toad sceess can be aparent from the pesitioning of the land. Darlene may reasonably assume
that since 2 house was built on A-2, and there were driveway's that there. wiis zecess o the raad, upon hee inspection of

the propersy. thus an easement could have seemed apparentts implied.

A seller of real property roust disclose any latent defecis that are kniowa, or should be reasonably known. Here. since
Carla did no ml 13 about the issues over easement this is a material issue in zhe sale, a.ad something that could be

deemed hxtem 1w Carta atthe time of purchase. Thcrcfore Carla w ould be under o wduav to disclose this easememt

comention defect that contes with the property, D may also seek remedies from Carla in this regerd, ' >
‘ ’ Bk

When an easement is establisired through conduct, it is usually considered an implied casemeént. Since Amy soldthe
property (o Carla, without disclosing the fact that she would not be able to use parcel A for aocess, the same argument .
could be made regarding this sale. Oue could reasonably assumé that 2 necessity access of this Kind. where seiler of
property has access, is impliedly pranting access, mthout expressly dﬂwmﬂ aceess, I ans o \car ina ball 3%:“ 1he s:aic .
when Amy decided to give notice 1 Amy that she could no lenger use A-1 for aceess. Thnmfcre, xhts right sf CCESS
was implied through Amy’s conduct. It could further, be arguéd that this imiplied right of acoess ﬁxaz;was established
based on the prior sale, and Amy, and Carla’s conduet is attached 1o the prépefzy and continues 1o attach with the sale o

D. Therefore, D would be able to exercise Carla's rights under the casement,

D could also claim that'this is an casement of necessity. Since A-2 is tandlocked, nnd dxem«is no other way for B 1o
atcess the public roadway, prc‘vidéd there is no other reasonable means, it is inferred based on the facts that there is not,
D can claim an easemént of necessity. When there is an easement of necessity it means that & landlocked parcel of lond,
can be granted an casement o use another's fand for aceess to puhiic rogdways, this ma&*enwii using mothet’s
driveway. such as the case here ot bcmg able to pwe theirown driv eu ay.on another's land. As long 88 the casement

does not unreasonably interfere with another's use and enjoyment of their property:

Amy can claim that she never intended fo allow the owner of A-2 to have an easement onher fand, and this was

undiscovered, but she communicated this fo Carla when she discoversd her use of A-). Amy could claim that it is a

.

tresspass o her property. but a driveway is generally a place that is ’samewhéi t.:_onmc‘ieé 10 the public, and may be
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utilitized from time to time, there is no inéicar‘mns that she has any tresspassing signs posted, to support the fact that
there was notice that her property should not be accessed in this case. Amy could ﬁiso claim that there is danjagc to her
property or that her property value is being diminished in some way. Amy does have the right to prevent anyone from
using or frespassing on her property in a regular manner Jike this, and force the determination of a court. She is further
giving an option to huve the casement granted for an eachange of value, which may also be considered fair and

reasonable under the circumstances,

D's use of Bob's driveway for access

D has less of a right to access B's property, because Carla's use of the Bob's property was established for a shorter

period of time,

D's arguments for a right to an césemcm outaf nécéssi%y are limited to access. Once access is established their is no
longer a right to access through another's land. 1iere, since the easement was first developed through access via P-A, it
would seem that an argument for access on another properly out of nécesé'ity would fail. Especially, since she was not
barred from using P-A at the time that shbc'hcgan using P«é T}}crcfare,.Bnb would be able to argue that the riecessity
requirement for a tandlocked parce! is fulfilied with the access through P-A, and there is no longer a necessity, nor was
there a necessity when use of his parcel began. Additionally, he could zirgue that the use of his parce! was not
continuous and over the period of tine required to gwht an implied casement, so there was no prior implied easement to
pass with the sale. Bob may also indicate the sale issues with the parcel and the fact ‘tim_t the parcel was originally one
parcel and then divided. so the easement should attach thiough Parcel A. Under this scenario Bob would have a strong
argument to prevent U from accessing .hiﬁ i:md, and providing ‘lhai D provide the compensation of 25k to purchase

an casement on his land.

Adviceto D

D should not pay any money at this time. She should diéconlinue'use of Parcel B, as Bob hds a stronger argument to
exctude D as a tresspasser. with potentially no eésement of necessity rights. However, since D is being denied access
now, the need for an casement of necessity is renewed. D's argument for an implied casement, and an casement of
necessity through P-A is much stronger. Thercfore, "n iy be possible to end up with access via P-A, with out the need
10 pay anything, or significant compensation, much less the 25k being demanded. Amy should be contacted, so that the
merits of the case and the necessity of the sifuation can be conveyed, 50 that she understands that access needs to
continue. until the situaiton is resolved. Thorough research should also be conducted to determine whether or not D's

land is compiétely landluckcd; and if there are any public easements that exist on the land, such as waterways ete. This
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Removal 1o Federal District Court

{n order to remove an ac&ieﬁ 1o fedﬁ_ra! diéirict court. the district court needs 1o have subject matter juridiction, over the
claims, nnd'pmmnéi Jurisdication over the .p:inies. These jorisdictionsl qneétioné can be satisfied i 4 number of

ways. 18 parties to a Sase are diverse, meaning they' are from different states, and the aniount in uo_n_imver"sy is over 75k,
the court may exercise diversity jurisdiction, a$ the subject zﬁaﬁerjurisdit:tion. Anbther way that the cuurt may exercise
subject matier jurisdiction is through matters that are rafisihg issues on federal law. In 6rdcr to satisfy the personai
Jurisdiciion &cféndants need fo have certain minimum contacts with the forum state, personal jurisdiction may also be
consented to by the parties. Centsin min_i‘mm;‘x contract in'ciude ‘purposéfd‘i availment to the forum state, pum'ng goods
imo thgrstrcam of coinmerce in the forum $tate, having cedain miniumr}a econtacls with the forum state. L.n'i"l‘itzing forum
state for benifits. reasonably éxpecting availment with the forum state, sdvertising, soficiting, and contracting with
parties in the forun state, rany be some of thé considerations for the district court in the {forum stale 1o exercise persona)

surisdiction over g parly, .

In this case the action was properly removed to the distﬁét court, Diversity jurisdiction is sm%sﬁéi bccimsé the amount
in eontroversy at the time of mﬁxeval was § r\niﬂion dollars, and N'Vents is a-Delaware corp. with its principle place of
business in Texas, and Kicks is a Nevada corp. with its principle place of buisiness in LV. Additionally, subject matter
exists a5 calims | and Z-ch dcali‘ng entirely with issues of federal law. Personal jurisdiction also appears to be satisfied
in this case, The Kicks is a Nevada corp. solely in Nevada, so they satisfy personal jurisdiction, plus they are the ones
{iling, so they granting the court personal jurisdiction in respect to kicks. It also appears that the Nevada district court
has personal jurisdiction over the Delaware corp, Firstly, the Deiaw&e corp. seems 1o be availing themselves to the
state, as they filed o sult in Nevads state court, which may be considered purposeful availment to the forum state, and
they arguing now tha(‘ihc case should be removed to Nevada state court. Also, based on the contract and agreements
created in this case, and perhaps other unknawn business. It séems that the criteria is sufficient. Many months were
spent on this large contract, and the M}Avwés created, ¢fc, The event being considered was to take place in Nevada.
Grgtmi;iing such an event. negotiating, and cen{facting within the forum state, could easily satisfy the minimum
requirements for the conncctions with the foruin state, 5o that the forum state may exercise personal juridisction over

the Dielawnre carp. in {his cuse.
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Motion 1o remand

There does not appear aiy compelling interest or uundue hardship, unfaimess (o a party, or any significant legal reason
as 1o why thns case should be remanded 16 the siate coim. As the analysis above indicates thal the disirict court 5 most
likely a more appropriate fortan, especsally considering the federal issues raised In addition another pany has Eeea
added to the case. It appears that this party is also an Arizona company. so diversity is maintained in regards lo this
pm"ty It seems that AZ has a contruct with kicks for an event in Arizona. It 15 not clear what law governs this contract,
but sinee there are diverse parties, a nunber of claims based solely on federal law, and complex interstate interactions,
it seems that the disuict court would be in the best position to #pply the erie doctrine, and sort out all of the complex
fegal issues in this case. Additionally, based on the informaiton provided it is not entlrely clear if personal jurisdiction is
satisfied in regards to AZ soccer. However, based an the analysis above, it éuuld be argued that ihc contract for the
event with kicks 1s enough to avail them to.Nevada, in addition to whstever business they have connected with the state
of Nevada. Being that the states are so closcly connected geographically, there is a high\p'otemial that there is other
activiity that sufficies that minimum contacts aud activity test as well, Tn this case it does not seem like there is 2
compelling ré:xson for why the state court would be a better forum to liear this cuse, conversly the district court seems to

be the ideal foram, and it seems like the Delaware com. is just forum shopping,

Notion for Injunctive Relief

Injunciive relsel cun be granted by a couirt 16 prevent futher hanﬁs ot dﬂnmg;cs b) a parties wrongful miscenduct. This
misconduct has to clear, as well as the harm. In regards 10 issue one it seems that the court considerd thye issuc properiy.
Issues that are in the nondisclusore agreement as pant of the case ure seeminlgy compiém and depending on the
pravisions, significant argument should be heard before making significant judicial action that could potenuially be
improper to a party, such as even dgtermining what information is covered by the Nf)/\, and how the WDA terms should
be treated if they are violated. hearing both parties arpuments and interpretations ete. Ragarding the fogo, it is a bit more
tricky. The logo is a‘ distinctive mark. and can easily be locked up and factually \-ériﬁed. unauthorized use of the
wrademarked logo, is in of itself an issue, however, the terms of this agreement may raise issues regarding xiny
authorizatons or permissions to use the logo. With the impending event,any im‘propcr sction by the court could present
significant harm to the parties. Nothingi indicates that the court should prevent the Arizona event from moving forward.
The Nevada corp. and the Az company are permitted to engage in coniractual ac!.'_i#'ity. and if NVents has valid claims,
they may be able 10 obtain compensation. There does not seem © be any compelling interest in this case for an

injunction to be granted, such as'an immediate and irrepairable harm.

Motion to intervene
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The court should deny the motion (o intervene. Since the court denied the ingunction, there is nio threat to the interests of -

the Az corp. of the event heing defayed or eancelled,

The motion to transfor

The motion to transfer should be denied, It is not clear that AZ would have personal jurisdiction over the D corp.
Additionally, if the motion to iiervenc is denied. the issue becomes mute, The AZ corp. arguments are also not

compelling reasons for removal considering il the imetion to intervene was granted.

Appeal

The appeals court can hear the appeal on the injunction, but not on the remand. Injunction are an exception to the
normal rule of a final decision in the case being issued. in order for the case to be appealable, because of the interest of
immidiacy in preventing a significant, irrepairable harm. However, the final decision of the Jower court is required for

the appeals court 1o consider an appeal regarding the motion to remand.

xxxxe Question 5 ENDS HERE *#4#%
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Termination of fuside Nevada Gym

Some of the details and context appear to be missiné here. As the language of the statute is not entirely clear as to
whether it applies to inside Nevada Gym, as in whether [nside is a state owned entily, Asswning it is not, and the
language of the statute means that the contract the state has with any other company, which can be inferred by some of
the infurmation, then this statule would seen i vioiatc]aws conceming contract rights. As such a statute would
pmmnian)"bmach contracts crenting damages, nndbxhe sipte 1s trying lo pass a statutc to viod these contracts. whereas

the state could usce lease intrusive, and more reasonable means, by giviag Inside the opportunity and time (o comply

with the Act, like a grace period for complying, would be considerably less intrusive on the other contract laws and

granted by the faws. Additionally, this is a retroactive law, making contracts that were legal when forined not illegal. ;
Fee for License Issuance (o Out of Siate
Generally, states may not discriminate against oul of state entities and business, as part of the Dormant Commerce B (

Clause. States may generally not inferfere or burden mierstate commerce, unless there is a compelling local interest that
is satisfied with the least reasonable burden on interstat? commerce. Here the fee is substantially higher for out of state
companies. 1t is not clear why out of state companies would create such need for the higher fee, as most of the
documents and verification, would prbably not create such a considerable need for more time and expense than in state
companies. It appears that in this case the higher fee is unduly discriminatory against out of state companies, as the
higher fees should not be justified such a high expense. and difference in cost, as the rotional connection 1o more time
and expenses for out of statc and in state gym is nol %zp‘parele. if there are in fact additional time and expenses that can
e shown, there may be 2 way that out of state cowipunies can mitigate these expenses, by bearing the burdens
associated with those costs and requirements. Not enough informaiton is presented to satisfy the requirement that this
discrimination of out of state companies with the difference in fec is justified, and it seems to unduly burden interstate

commerce.
Denial of Out of state's bid

" Additionally, the Dormani Commerce Clause prevents states from this type of discrimination as-wefl. States may not
undaly faver in state companies over out of state compaoies, as doing so would be conisidered an intcrference with
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O e bt Nased o1 spenific nution, just forepnets i gencial, s probably to general to meet the requirements
of L protected Class W nea the diserennation 1 based oa a fundamental right. but pot 3 protected class, intermediate
seruting s wpticd Thrs s the sorutiny zpphied to more general classes such as descnmination on the bases of sex
Latenneds e Lonanny s the fovel of sorutioy, between rational basis, and serict serutsry - In mrermediate seruuny the e
» voiether the dicruninations s rationully reldted to a compelling stute interes, and there 1s no fess
re mative omhive o rlable for mecting the compething interest, Contan governmental positions may require
sorufity veariees and ¢ tzenship as a condition of employ ment Governmental catities may have micrests in
safeyaarding potential vulnerabilities to putential foreign intetests, as foreipn interets may seek to inflitrite vanous
leveds of goverement Thore ceems to be an interest here that is satisfied. he noxt question s whether the mueans wred
afe Uiv heastrestrictive available A statute that imits employment on the B isis of cittzenshitp, seems to bo s browd oned
SRCUMPA- g Means 10 muet the govt intarest Governmental entities could simply specity citizenship requaremnts for
specific offices and positions, tinoughout many levels of the hierarchy 1Useoas Hike the intarests in this casc coadd by

satrsficd watiy fessure rectrictive v ailable altornative metnods. Thuretore it is hikely that the statute will cotsunae
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senitiny analysis, however the test could still fail in regards 1o this position. Working at the gym could be a place where

the interest auaches.,

weets Question 6 ENDS HERE ##t+4#

4
i -
‘!' : https:/inevada.ligexamat0.comifprinymome-print.action

— . e e e e v e, T C v —————— -

68771232



https://nevada.ilgexam360.com//pnnt/heme-print,action

10°41:251") Rl e B Eeam @ 2t e Cr

NV T LA P - 5

saars Question 7 STARTS HERLE ¢ 40

Cionwdl L saliv ol Adm

Adozn s anmee i uable Lor robbeny, commea fan telomy mucder. oean’t ol e peran Ruobbey s wben o
cfrazes i condunt b LAC somethin_ | et Ure 7 maen? fread of feted Mo, Wdam went pie the soie bt te
tahe comutiimg, of vatee, be threatenad people mothe stere with homo by ey pabady mave. ne body gots burt, he
Lurther doptay od o firewrm. and tred o inte the cothing, Smce thore Was min as 2ol of the auemypt the tact that the
robbery was unsuceessiul alluws s unmatenian i contadermy the domarcasion between d robacy and attempted
robbury, additinally with the threats of viotence, wnd the duphas wnd finng ot the freart Eelony mardes 1s when
somenni s hailled during the comnussion of 2 felony. by an act that 15 0 1osak o tae cormasea ot febony Huie,
sncy Adain was enaged 1n the cummuis<ion of ¢ telony, 1o which his finmgz a 1oung o the caiting was o part ot the
commtason of thuse felon-es, resulting i the death of the teaant Thereho, e s lrable for commen L feloay munder
Assault 1+ when one plices another 10 apprehension ot tear of immecat hurm Here, the verbal threats, the display ing af
the fiream and the firng of the round constitute assault on all the occupants i the store, Compuavy 18 W hen one

T conspires with another to conumit a felomy TCunly roquimes that the agrcement somade i Nevada Here, Adam

con.pired with Bill to rob the store, and then followed through on that conspiracy

Criminal habihty ot 1341l

Bill may be cimaliy Juble tor compa sy, attempied tobbery tabbony, anaualt, aid common Law telony murder n
order 1o be lable tor o crme senerally there o fequinament ot mens 1ea, o mient to comimit the eriminal conduet. In
Nevada compiracy on the agreement of crinal condint 15 suffioent o sustun @ canvicton. Sinee Bill agreed to
catazze i e feloniut, conduct he o Il lor cumptraey There t3a proviaen that allows one 1o abandon a
conspitacy, but in Nevada this would generally aotapply, ay the standind to pot requitre an additional ovens act, and then
the ahandonment of the Turthorance of the consipiacy as many jurbidcations do- Atempted rohbery is when one
atlempts to commit o robhery, but 15 unable o fultill the reqmirenicnts. Hill may also be Hable for robbery depending on
whether there b agnificant evidence supporting « detesmumation based on the fucts. ‘The reason why Bill may be either
fble tur attumpted tobbery, or rebbery, B bucsee 1 pot clear what there et plan was, how thiey were going to
exnact thetr plan cte 1 the robbery tnled. and oo threats ol violeace exnted, or thers was no infuries, it is possible that

he v ould only be guilty of attempt Slnee the rubbery was unsuceesstul, there seems (o be u lack of mens rea or intent
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. on the party of Bill, as he attempted to abandon the criminal conduct when hé realized that it was a robbery. However,
he did pot abandon the conduct. He _c_ould argue that he thought he was indanger, and. was under duress to continue aﬁgr
the firing of the shot, It seems unhl.(eiy that a jury would {ind on these issues, and he would held fiable for robbery, as
one could reasonably assume the iikely eonduct involved \i’iﬂz a éommission of u crime of this type. Thus, his intention
10 go along with this plan was sufficient to ineet the intent, and mens rea requirement, The same consideration should
be applied to the :issuai;. 1t is likely that the assuzﬁ( would be dcemgé s;xfficicntiy inherent in the nature of the activity as
W cil; but the same arguments could be made for his intent, or mens rea to _camniit_'aésuait, simply by enganging in the
criminal conduct that cou!d reasonably result in an assualt, especially, as the oécuxfméc of an injury durmg the
commission of a robbery is enough for assuall. Additionally, they had no clear plan of action 1o aviod an assualt, they
just watked imo the store, one could reasonably infer his mens rea (o engage-in the initial conduct, resulting in these
consequences. Although, Bilt may srgae that he was unﬁsvare of the weapon, and he tried to abandon when he realized”
wﬁm wax happening, this is slso likely to fail for the aforementioned reasons. Bill would be liable Tor connnon law
felony murder, as he was in the process of commiting a feluny, engaged in a criminal entetprise with his accomplice

whose action were the direct causz of the tenants death during the commission of that felony.
Recorded statement

Statements made after arrest have certain protections, Such as fhe right to counsel. and o be notified of this right
through & miranda warning. Generally, miranda is required to be given before any custodial interrogation, that results in
information sought to be admiited a1 weial. 1L is not Qntiréiy clear frumi the facts whether a miranda waﬁzing was issued,
in this case. but based on the faets it is reasonably inferred that one was not. However, thé issuance of a miranda in this
<ase & not necessarily relevant. Although, being ing pbiicevcm‘ is generuliy considered to be a custodial seuting, where
any information ilicited requires a prior miranda sva&niag. the statements oﬁércd here were not the result of an
interrogation. The statements were unprovoked voiumary statements made by the defendant, However, in this case the
statements were not sell incruninating. They were against another. Typically siatements have 1o be against self
incriminating statements to be admitted at irial, simply based on records. Biﬂ's statements are niot clear, and their truth
is not inferred, thus fhese Statements wéuid be considered hemay. if admiited without testifying, and they do not fall
into an exception to hearsay. [f the statement was against Bill's interest then they could qualify as an exception, bui here
' they do not. Although. the evidence could potentially be usede against Bill in his trial, as he is the one who volutarily
offered the statement, the state would probably not want to bring this statement in. Bill would be barred from bring the
statement in withou‘ftestiﬁ%g, because of the 6th Amciidmént’s controntation clause, which requires parties have the
opportunity confront adverse witnesses. Since this does not fit *_andér a hearsay exception it would not be admissible
without testimony for Bill, and cross examination from the prosecution. The statements would alse not be admissible
against Adani as they wduld also be a violation of Adams right io confront the witness, and cross examine regarding the

statements. A confession, or statements made agaiust ones interest are generatly assumed to have a degree of
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truthfulness, so they may be admitted ns an exception to this general principal, but here there is nothing that Bill stated

that seems Lo be against his own interest, thus this truthfulness element is facking.

kxxex Question 7 ENDS HERE “wr»+
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*esae Question 8 STARTS HERE «****

€ laum apamst Lam
Photocopy

The phatocopy can be admunted, ander the best e idencs ruke Since she misplue +d the viyganad the photocopy o wuttient

documctitany cvidence 1o be presentad, o+t s the best avaituble evidency for the gned PSA butween the parties.
{esumony trom Runch Foreman

Fhe tesumony should be admutted. Hearsay is when one ufters un out of court stutement to prove the truth of the medter

asserted Here, the testitnony 1o stop feedimg the cattle, goes ditectly to upportine the Eublity of Liom n the brosch ol

contract ckum, and 1s bang otfered 1o prove that the agent was in Laud in: tructed to <top feading the cattle Thurefore it

15 an out of court statment being offered for the tnth of the matter w wsted Since thes i temony it doe pot have 1o

he considered in ligin of the unavailable declacam enceptions, as the Cecla.nt 1o avarlable and teyine Broof mut

be considered in hght of the avadable declarunt exceptions to the huarsay rule Two exeoptions wouid upphy here. T }
1 a statment made during the cuurse of' a basmies. operation und ageney relsionship. Lherdtore, it voutd be Ldmiited s

4 statemunt made in the counse of tepularly conducted business o an axent carryout by dutees m Lt bes reu. An ther,

and the muin uxcephion to this rule would be that that thiz s a statement offered by the purty tppore sttt s own

interests When a party mahes statements agamst thesr own iterests there s an indicta of truth wderred, and such

statements meet the requirments of a hearsay acception for party udmissinns aggin £ thesr uvn mtirst

Fx-wife tostimony and documents

Generally character evidence is inadmissible ' a el iral, enbew s the subect at e vac i Gre i Spow !

priviludge atlow s for a p. rty to prevent txtimony, on the grounds that Is barred due 1o pax clprcivars om

priv tledee includes stitetents nade duringe the coure of o atise, v after the re e e adad Nl
spoir ¢ My be compelied to testily wramst G uther Tor: prvifedge spphies o onrmin b ord o proces
However, this prvildge may not wntond to voluntary stitements . Adddionully. the evidincs of the s oy s, cad i

aisrepresentutiun of inventery. Are not really relovant to the et e at haxad Radeveriey voveommmed o) vohets Cing

cvidency s probative of proving the bihelity od of 4 materia] et b reprrdies dac G ra G o e AL

bitwr Angvada fpexom3td combpnnt AST P b acken o "
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. The fact that Liam misrepresented his inventory in committing tax cvasion 1s not related in any wa}" {0 this breach
of contract claim, it does not tend to prove, or offer any relevant fact of evidence in this case at issue. Furthermore,
evidence cannot be admitted if its probative value is outweighed by its potential to prejudice the party it is offered
againgt Here the evidence seems to be more prejudicial dan probotive, becasue, even though it may be considered
evidence of his character for Iy ing, especially in regard (o his catile, it would not be admissible for character evidence,
and the potential of it prejudicing Liam is very high. Ii could be argued that this evidence should be admined for habit,
, that Lun always lies about his cattle on his tines, i is still not seally relevant to show the type of habil that would be
adntissible under these grounds, such as a person was at a particular place at a panticular time, because the person is
always at a particular place at a particular ume. 1 ying on laxes, iy subtantially unrelated to other aspeets, simply
because Liam is a habitual 1ax evader does not necessarily mean that he breached this particular contract. Thus it should

not be admitted, but may be admitied later Lo impeach perhaps.

Recerded deed showing water rights sold afler PSA

- This document wouid be admissible. because it is an official document maintained by the govemmeﬁt. Such documents
are considered valid, public records, and are 1y pically only inadmissible, if there are issues with the documents
concerming classified informationfissues of national security. In such cases documents may be inadmissible, redacied, or

subject 10 closed hearings. None of these exceptions would apply here,

Testimony from the account

Testimony from the accountant may be admssible in theory. however, such testimony would be unnecessary. Gemma

could show lost profits without testimony from her accountant, simply based on the facis of the case, and condilions in
the market ete. Lost profits could be accurately and reasonably inferred without the need for testimony, thus this
testimony would be viewed as repetitive, unnecessary, and ao inefficient waste of the courts time, Typically awards in

contracts of this kind, since Liam was not aware of any specific reliance or activities that would cause the lost profits to

exceed market rates. would be based on market rate, so testimony of this kinds would not be admissible.

Claim against Niles
Emails

P The ematls would be admissible, because they constitute the best available evidence of the agreement, under the best
evidence rule. They are the most reliable, ducumented, objective cvidence of the ngreement between the parties.
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Testroey from the real estate dey cloper

This tstimomy s Frarsay. cdditionully o 1s not really relesant to the issees i this caxe, s it may not be admatted The
Fecindy 15 Rt corared by any exeoptions, as discussed above Ao, it does not terd 1o mohe d tott ul fssucin thus cuse
Weme o less hhol The 1ssu sn this case ts whethter thore tha hreceh of contruct butween Niles and Gemma W hether
of not he cal’ed the rest ostate developer and made these statements s not i any way related to the question of whether
et 0t thoae was 2 vahd vontract butweea G nd N Whether this happened of not does rot tend (o prove or oticr any
crraumstantual o dence 1 thes case N Jemed the contract The only issue here is whether be had the ability to deny the
ceatract, or wiether there Was valid entorcesble contract against N, for which he would owe damages for reliance, ot

ma) de even speaific performance.

Sateliste photo

This phote could potentially be admissible  Afthough, its relevancy 16 also suspect It is not relesant in any way to prove
the ¢ise of whither or not there w s an enforceable cont act between G and N, however evidence of tus type may be
adnizssible as an asthetic to be used during trial, or to reference the boundaries of the land. the geography of the land,
and how bused on the location ot the property it was to be used by G, and mtlucnce her damages claim Furthermore, it
i 2 public ducumant, matntamnad by the county that 1t would be constdered a vald representation of the lund, which
coubi validate 2 by the parties 4s to whether or not 1t 15, depending on the age of the photo, often satvilite images may
be dated, and the land muay have gone through modifications since, but there s nothmg indicatng that ths is the case
here Thus, 1 could be conuiuded that this photo may have sume rvasonable use in the case, and its admission would

prejudice o party, but potentally assit m presenting anguments i the course of the hitigation.

ww#vs Question § ENDS HERE *o**~
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xakex Question 1§

ARTS HERE #*

Competence

A lawyer has a duiy of competence to be skiltful. knowledgeable. and thorough. If a Tawyer is not competent ina matfer, she must take

steps 1o become competent, These steps can include things such as yesearch or working with another aftorney (with a client's consent).

Here. Nancy is a Nevada licensed lawyer, however, she has only had one law job at a Big Law Firm where she practiced solely as a
probate lawyer. She has since opened ber own law firm and bas reached out to real estate clients--clients with whom she has no prior
experience. Although Nancy has partnered with Sandra, a real estate broker (which has ity own problems, discussed below). the facts

only indicate that Nancy was confident she oculd handle real estate transactions with Sandra’s belp, rather than being confident on ber

OWIL

Nancy has breached her duty of compeience by taking on her [irst chient Corey 1f she has not taken any other steps other than working

with Sandra to become competent in real estate jaw.
Solicitation

A lawyer may not solicit clients. solicitation inchudes reaching cut directly to a potential client und offeving fo work for the client without
clearly indicating thai the conununicaiion is an advertisenment, A lawyver may solicit business from clients with whom the atforney has

had a previous lawyer-ciient relationship.

Here, Nancy has breached the Nevada Rules of Professional Conduct (RPCY by reaching out to certain real estute clients of Big Law

Firm to ask for then business. Although Nancy previously worked for the law. firm ihat represenred these real estate clients. because she

worked in probate, she did not herself represent these clionts, making her solicitation of their business improprer. Nancey did nothing to

indicate that she was merely advertising. Rather she reached out to these individuals dieectly over the phone.

Nancy has breached the RPC by soliciiing clients.

Going in to business with non-lawyers

A lawyer may not go into business with a nonlawyer unless the laywer advises the nonlawyer to get separate representation and the

&

lawyer explains all the risks iy going nto busine

471

CThe lawyer must also get the nonluwyers consent, confirmed i writing to go into the

business. The terms must be fair and clearly written oul such that the nonlaywer can understand them.

Here. Nancy has gone tnio business with Sandra. offering her a fiee space in Naney's new office in exchange for Sandra helping Naney
prepare real estate documents. Nancy formed a professional corporation with Sandra and clected themselves as corporate officers
{discussed beow). Although this might be a fair exchange. there is no indication that Nancy requested that Sandra get hier own
representation or that Nancy spetied out the terms in a document {oiher than perhaps the articles of incorporation). Nancy did not explain

the risks of going into business nor did she obtain Swdras informed consent.
Naney has breached the RPC by going into business with a nontawver without following the steps of obfaining informed consent.

Corporations
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Professional corporations are particular corporaiions reserved for professionals such as lawyers. Nevada requires that these corporations

B

register with the secrctary of state and include at least one party ‘s mame in the company name and an indication (such as "PC™) that the
corporation is a professainal corporation. These corporations Himit Habiliey for the partners. although the partners remain liable for their
own torts and the corporation is Hable for the malpractice of the professionals. A lawyer may not form a professional corporation with a

nonlawver. Lawyers and nonlawyers may not split fees,

Here, Nancy has created a proftes

ional corporation with a non-lawyer. Not ondy is this impermissible onder the RPC. this is misleading
because most individuals expect law firms to be comprised of lawyers, rather than Juwyer and nonlawyer partoers. By electing both of
them as corporaie officers, Naney has breached the RPC by doing business with a nonlawyer and creating a corporation where fees will

be split between a lawyer and a nonlawyer (discussed in more depth fatery
Advertisements/specinfizations

Advertisements must be truthfid and must not be misleading. Advertisements must follow strict requirements and must be approved by
the state bar. 1f an advertisement ncludes a specialization, the attorney must actually be certified in that specialization by the state bar or

the certifying agency. Any claims made in the advertisement must be verifiable. Advertisements must be clearly marked as such.

Here, Nancy has advertised in the local paper, stating that ber new practice otfers the best rales in iouwn and specializes in real estate
transactions. Nancy does not specialize in real estate and her association with sandra does not creaie a specialization. She has no training
in the practice and has worked solely as a probate fawyor for her entire fegal career. Stating that her faw firm ofters the best raies in town

is also Hkely not verifiable hecause rates depend on so many factors and can vary widely. Finally, there is no indication that her

advertisement was marked with the required indicators such as red ink or 5 large font.
Narncy has violated the RPC by adveerising talsely and i o inisleading manner,

Forming the lowyer client relationship

A tawywer client relationship is formed when the client indivates her desire to enter into a lawyer client relationship and the lawyer
consents or fails to tell the client that thove is not o faywer client relationship. butl kaows or should know that the client is relying on the

atforney.

Here., Corey engaged Nuncy 1o help him purchase a small apartment building in Las Vegas. Corey gave Nancy a draft purchase

agreenient, told her that the closing would be in fwo weeks. and Nancy agreed to take the maiter,
Naney and Corey have formed a faywer client relationship.
Former client conflicts

A lawyer may not represent a client who is adverse 1o a Tormer elient in a same or substantially related matter unfess the lawyer recieves
informed consent confirmed in writing form the former client and the lawyer does not use any information gained duying the
represeniation fo disadvantage the former client. A Tawyer must only take on a representation with a conflict it she reasonably believes

that the conflict will not materially impact her representaiom.

Here. the seller of ihe apartment building is a former client of Big Law Firm, the law firm trom which Nancy moved. Although the
purchase agreement was drafted by a different law irm. Nancy still has information regarding the client from her time at Big Law Firm,
Although Nancy did not praciice in the real estate division in her probate practice., she likely had some exposurc to the practice because
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probate involves real estate and she obviously recognized the client. It is unclear whether this is o 'substantially related matter™ 1o one
which Nancy worked on. however it could very fikely be becuse she remembers that the apartment had mold problems. naney cannot

work on the case unfess

she recieves informad consent contirmed i writing form the seller and docs not use hoer knowledge of the mold
problems against the seller. However it is unlikely that she will not be able to use that information. Thus she sould have told Corey that
she could not represent him upon recognizing the conflict. it is not reasonable o belicve her knowledge of the former client will not
impact her representatoin. Finally, Nancy has violated the RPC by using her knowledge to disadvantage the former client. She knew, by
virtue of working at bib Law firm that there were mold probloms with the apartment. She used that knowledge fo include an
indemnification clause in the agreement, using the information against the seller. who may or may not have known about the mold
issues. The inclusion of the indemnification agreement in the contract is also what likely led to the contruct falling through, causing harm

to Nancy's own client.
Nancy has violated the RPC by taking Corey on as a client.
Fees

Fees must be reasonable. Factors of reasonablencess include the skill required, the time required, the reputation and skili of the attorney,
and the fypical foes charged for similar work in the ficld. sinongst other things, A retainer fee is permissible so long as the attorney
explains what the fec will be used for {cither as an account the attorney will draw hier fees from or a5 a holding tec to reserve the

atiorneys services).

Here. Nancy requested o $20,000 retainer from Corey. The facts indicate that this was more than the cutsomary rate, but that Corey
nonetheless gave her a check for the retainer. This fee is unrcasonable because it is higher than normal and Nancy has no cxperience'in

the ficld of real estate law. The fee s alse unreasonable because half of 11 ($10,000) was non-reflundable and to be used for the work
completed in a short time frame. But Nancy only added one provision to the agreement that Sandra drafted and only agreed to give

Sandra 23% of the fee for her work (splitting fees with nonlawyers discussed below), $10.000 is unreasonable for such a small amount of -
work. Although Nancy property explained 10 Corey bow half of the retainer would be used (half non-refundable for the immediate

work). she did not explain how she would use the other hulf.

Nancy's fee is unreasonable and she has violated the RPC by charging such a high rate and not informing her cliont thoroughly of how it

would be used.
Managing client funds/disputed funds

A lawyer has a fiduciary duty towards her clients. A fawyer must keep cliont frust accounts and the firm operating accoutns separate at
all times. A lawyer can place her own funds into the client trust account only for the purpose of paying bank fees. A tawver violates the
RPC when she commingles funds, 1 funds are in dispute. the atiorney may take out the nondizpuicd amount © pay her fee. but must

keep the disputed amount in the client trust fund.

Here. Nancy placed half of the vetainer. $10,000 in the operating account and hall'in the client trust {und. This was proper because Naney
had "earned” the $10,000 immediately pursuant to her agreement with Corey. When Corey demanded his retainer back, it is unclear
whether he meant the entire retainer or the poriion that was not non-refundable. Because there was no closing, Corey likely meant the
entire retainer. Nancy shiould have waken the entive $20.000 and kept in in the client frust account until she solved the dispute with Corey.

Here, the facts state that she refunded the unused part of the retainer. Had Corey demanded the entire amount. refunding the $10,000
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client trust account. she has violated the RPC.
Nancy has violated the RPC by not holding disputed client funds in the client trust account.
Splitting fees with non-lawyers

A lawyer may not split fees with non-lawyers. A fawver may refer a client w a nonlawyer or may work with a nonlaywer 1o perform

non-legal work. however they must never sphit fees, Additionally, o Tawyer must ask a clieni before working with another party and

7

recieve the client's informed consent.

Here, Nancy has breached the RPC by splitting fees with Sandra, a non-lawyer, This is particularly true because it appears that Nancy
has taken advantage of Sandra by giving her only 23% of the $10,000 nonrefunduble fee for Sandra doing all of the work. Sandra
reviewed the agreement in a day and made all of the necessary changes. Nancy only added one provision. Moreover Nancy also did not

get consent from Corey to work with Sandra or to split fees with her.
Naney violated the RPC by splitting [ees with a nonlaywer.
Daty to copununicate

A faywer has a duty fo comubunicate with her client about important changes in the case and to keep her client informed. A lawyer must

respond prompily fo requests for information.

Here, two weeks passed without Nancy communicating anvthing with Corev. Corey had o call and ask Nancy what happened. to which
Naney responded that she did not know. although Naney promptly responded o Corey's request for information. Nancy had nol been

diligently pursuing the case fo give him a response.
Naney violated her duty of communication.
Duty of diligence

A lawyer has a duty to diligently represent her client and to pursuc hey clionts objectives.

Here. Nancy did not pursue her client's objectives because the extent of her corumunication with the selfer was her email of the revised

agreement directly to the seller. Naney made no efforts 1o follow up with the seller or {o find anything out about the closing.
Naney violated her duty of diligence.
Communication with represented parties

A Jawyer may not communicale directly with partics that the lawyer knows are represented by counsel. The fawver must contact the

party's counsel rather than speaking with the party directly.

Here, Nancy sent the seller the revised purchase agreenient directly, rather than sending the agreement to the seller's lawyer. Nancy had

no reason fo believe that the seller was not represented because she noticed that the purchase agreement had been drafied by a different

taw firm and fikely saw that firm's letterbead on the agreement.
Nancy violated the RPC by sending the agreement directly 1o the seller.
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Unouthorized practice of taw
An attorniey may not encourage or fail to stop the unasthorized practice of law by a nonlawyer.

Here. Nancy handed the purcahse agreement to Sandia--a nonlaywer--and asked her to review it and make any necessary changes.
Although Sandra is likely well versed in purchase agreements as she is a real esiate broker, Corey contacted Nancy--a lawyer--10 review
the agreement and ensure that it complicd with the applicable laws. Corey contacted Naney 1o get legal advice.

By asking Sandra to review the document and make any changes. Nancy bas encouvraged Sundra to engage in the unanthorized practice

of law,
Responsibility for non-lawyer and subordinates

A lawyer is responsible for the violations of nonlawyer staff and subordinates if she knows about the conduct and ratifies it, encourages

it, or fails to fix i,
Here, Nancy will be liable for Sandva's unauthorized practice of Jaw because she encouraged the behavior and ratified it

Nancy has violated the RPC by encouraging Sandra's unauthorized practice of Jaw,

wxirk Question 1| ENDS HERE #v#53
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Question 2

1. The laws of Nevada will ikely povern this case.

The issue is whether in this case which was {ted in Nevada Stae Court will choose Nevada laws or Califronia laws in this contlict of law
decision,

Under conflict of laws principles. typically a state will usc its own procedural laws and chosc substantive laws based on its choice of
kaws rules. Nevada typically uses Second Restatentent, most substantial velationship approach in analyzing choice or law issues. Here

fhis is a forts claim in.Nevada State Court.
There are three main approaches in choice of law analysis.

The vested interests approach of the First Restatoment will typically choses the location of the injury as its choice of law. This does not
always provide reasonable results, and there was a need 1o revisit this approach after there was a case where 2 New York residents were

involved ina car accident in Canada and it did not seem just fo apply Canada faw.

The second restatement -most subtantial relationship approach, iakes o varicty of factors into account including citizenship of parties.
location of injury, interests of the forum state as well as the state of injury or occurrence, ease of application of Taws, and general

pricnciples of fairn

w0 parties.

The governmant interest approach weighs the policy interests of the states involved either by citizenship or place of injury, If theer is no
= 1 < ¥ v - it -
contlict, (false contlict) the state laws which has the incterst applies. 1f there is true conflict. the interests are weihed but often will go

with nthe forum state,
In some cases the substantive laws are split between state taws, refered to ay depecage.

Here. in this case, the case was filed in Nevada State Court, therefore Nevada will decide which substantive State faws to apply based on

the most substantial relationship approach of the second restatement.

tn this case Ivan. the plaintiff, is a Nevada resident. this will weigh heavily in the analysis as this provides a very substaniial relationship
to Nevada, and Nevada is interested in protecting and governing its citizens with its own choice of Taw, Additionally. Carlos the
coplaintiff to Tvan's cstaie, is alos a Nevada residents and Carlos' injuries are related to Nevada as far as his job and university. The fact
that ivan was drinking would alse {actor into Nevada refationship as he is a Nevada resident potentially driving under theinfluence of

alcohol.

The defendunts are California citizens, Dave is a Californiu citizen and his ruck was owned by a California corporation with potential
vicarious hability. The e-cigaretie was purcheased in California, but the company does business in both Nevada and California. The fact
that Ivan was drivin possibly under the influence of alcohol in California would be an important realtionship to California. Therefore

California has relationships o this caze as well,

The plaintiff was hospitalized in Nevada, and the death occurved in Nevada. The medical bills are Nevada bills payved for with Nevada

health insurance.
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. Finally in the analysis, the fact that Nevada has more favorable laws is important in deciding which state has the most substantial
. relationship. Theer is arcason that Nevada wanis to profect ifs citizens in such fort cases with favorable laws, ’i‘hese_ taws will be clearly
) applied with the purpose of the faws applied to the citizens that the laws were desined to profeet. While this last c’lcmcjl.n‘ is also

congistent with tch government interest approach, it is part of the analysis of the most substantial realtionship approach.

Ts analyzing the most substantial refationship, the facts are analyzed in view of the claims. This is a case in torts, with a strict product
Hability claim and @ neglience claim. While both stawes have substantial refationships 1o this case. Nevada has the most substantial
selationship (o this case and will apply. The plaintitf is a nevada citizen injured by a product which is also in distribution in Nevada.

fvan died in Nevada, and Carlos also a Nevada resident has his lite affected in Nevada,

Therefore. Nevada has the most substantial refationship and the Nevada Court will apply substantive Nevada law (o this case.

2A. The plaintiffs have a viable claim for strict products liability aainst the cciparctie manufaciurer, and will not have many defenses

available.

The issue is whether the plaintiff has met the criteria for a prima facie case for strict products Bability against the e-cigaretic comapany

under Nevada law,

- Under Nevada taw. for a prima facie case for strict products Hability, o plaintift needs to show that the defendant set out into the chain of
- commerce a dangerousty defective product. that the defendani knew or reasonably should have known of this risk and the that the
plaintiff was injured because of this danger. The plaintiT injured does not seed o be in any privity with the defendant. The defndant
owes a duty to auyone harmed by & dancrously defective product. Tt doesnt matter how careful the defendant was, in strict Jiability duty

- and breach of duly are nol factors.

A product is dangerously defective from one of three theories. (1) Design defect is when there is a alterantive safer reasonable and
financially practicle design available. This s judged either by the consumer expectation analysis where a reasonable consurer would
expect a safer desin or the risk-benefit analysis where the risk of the product outweighs the benefit. (2) Manufacturing defect where the

product as wmanufactured dif i causin the risk. and {3) fatlure to warn where, the risk is not obvious. the

2

from its original

manatucturer knew or should have known of the risk, and there was ne waming.

1o Nevada, unlike some other states. it is not pressumed that the plaintiff woold have beeded the waming if it was there. So a plaiatiff

needs to prove that he or she would have heeded the warning. which makes the case slightly harder for the plaintiff on that point.

Here. in this case, the e-cigarette exploded in Dave's pants pocket. While we do not know why it exploded, e~cigarettes should not
explode in someone's pocket. Therefore the e-cigarreite was a dancrously defective product that was put out in commercial circulation.
The company produced a product that they should have known has the risk of exploding and Ivan was injured because of the daneroulsy

defective e-ciarette.

.
causation is clear in this case, there is actual causation, if it weer not for the explosion of the ¢ cigarette. Dave would not have hit Tvan,
and there 0s proximate causation, it is foreseable that if an ecizarette explodes in someonne's pocket while driving, theer caould be a car

. accident.
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product Hability. For the nelience case, Ivan's estate and Carlos can rely on the principle of Res ipsa loquitor to survive any atiempt at
with strict products Hability.

motion for summary judement on the part of the defendant. The e-cigarettc was in sole control of the defendant when put out into the

steam of commerce, this is the type of injury that only occurs with defendanis fault. Nevada does not apply defadants fault to res ipsa

Defenses
There are not viable defenses or offsets here for thestrict liability claim.

Under Nevada law, the defnses to strict Tibaility are assumption of risk and consent, and possibly contributory negligence. However,

Nevada modified comparative aeligence statute does not specify strict product Hability and therefore likely does not apply.

Here Tvan was neglient in driving after drinkin several beers. Thsi is not a defense fo strict product liability. Tt is unclear that this
liability.

neligence had anything contsibution to the injury and Nevada does not apply its modifed comparative negligence model to strict

Assumption of risk does not apply to Tvan or Carlos and would be a weah defense aainst Dave becanse he Hikely was not aware of the
risk of ¢ clarrette explosion, :

cigare

IF there was g warning that was clear and not heeded that could be a defense to failure to warn. If there was a warnin that putting the ¢

tte i your pocket on ahot day could cause an explosion may be a defense, but the facts do not say that and that is still
unreasionably dangerous. althoughg then assumption of tisk might be raised.

Ifthe e cigaretie was allered in a way that was unforescable and (he compakny did not realse the product ina dangerously defective way,
that would be adefense but the facts doni show that,

In Nevada, insurance pavinents of hospiral bills do not offsett damages. but the insurance company may be indemmified by the plaintst,
- ) & Y may 3

fucrative business deal are speculative.

2B. The dumages that are recoverable would be personal injury damages, economic damages. and punitive damages. Defendants have
defenses that carlos did not meet the prina facie case and offsets that the insurance paved for the hospital bills and the earnins from the

Under Nevada law, damages in a fort claim include personal injury damages, economic damages. pain and suffering. loss of consorium.
not calculable fike pain and suffering.

punitive damages and all damages that result from the injury. Speeial damages are caleulable fike lost wages, and general damages are
In strict product Hability cconemic damages alone are not recoverable, but here there is also personal injury, pain and suffering, ete.

emotional distress (NIED). For NIED, the plaintiff needs to be in the zone of injury. Here that was not the case. For relational NIt
the plaintiff needs to be a close relation which Carlos

Dave and the trucking company have a defense against Carlos that he does not meet the prima facsie case for neglient infliction of

, but alse needs to have witnessed the injury which carfos did not.
https:/inevada.ilgexam360.com//printrhome-print.action
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To prove neglience there must be duty, breach of dutry, causation, actual and proximate and damages. There is a prima facie case of
negligence againt Dave and against the truckin company, polentially respondat superior, or vicarious Hability through the emplover

employcee reaitionship. [f Dave was an independent contarcior, lability o the frucking company mav tuen on e degree of control that

2D, Carlog was not in

the tracking company had over him. The fact that it was their truck will weigh to vicarious Hability. Driving a truck may also be a non-

delegable duty wheer the trucking company has Hability even with an independent contractor,

In this case while there is a claim for nelience and the damages that flow from it There is nota good case for N
the zone of injury and be didn't sec his father get injured. Carlos seeing his father in the hospital does not qualify for NIED. He may try

a loss of consoriium claim. but that is primarily reserved for the spousal relationship.

There is a comparative neglience defense for the negligence claim becasue Dave did drink several beers before driving. 1o order for this
to be u viable defnse, Duve und the trucking company would need o show that this nelience contributed to the injury. In Nevada, under
the modified comapartive negligence defense, i the plaintitf is more than S0% neglient there is no recovery ina neglience claim. If the

plaintiff if less than 50% neglicnt. the plaintiff can still recover but the award mav be reduced in the amount of his neglience.

The wronful death action, especially against the e cigaretic may resolt in punitivre damages. The hospital bills are all specific damages
000 that the insurance did not pay. The pain and sufferring would be potentially

that are recoverable, the full $200.000. not just the $23,
awarded. because Ivan wag hospitalized 3 days sometimes conscious, he waslikely in pain and sufferring those 3 davs.
Fhe expectancy damages of the lucrative business as less likely o be vecoverable, Recovery on that tucrative business deal may depend

on how much if any was invested and how sure returns on that deal was. wheteher the deal was lost due Ivan's daeth or if the possibly fro

Carlos to continue that deal reamins, Howewver a defense 10 the expecation damages on the Jucrative business deal is that any profits

t T were speculafive.
Similar to the discussion above. the paymuants of medical bills by the medical insurer would not be offsett.

If Nevada has more morve favorable laws and precedent to recovery of damages. many of the issues that are questionable, like the

cerfatinty of profits in the lucartive business deal may weigh in Ivan and Carlos' Tavor.

5/6
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--T *uxxk Question 3 STARTS HERE #%%#*

- 1. Is there a contract? What are the terms?

o).

Applicable Law - The applicable law for the sale of goods is the Uniform Commercial Code (U

Here. the contract is for the sale of art products, and those are goods, therefore the UCC applies.

Merchants - Merchants are those parties that operaie in the sale or purchase of the goods considered in the contract.

Here. Barbara is an art trader and Samuel has an art gallery. They sell and purchase art as part of their hivelihood. They are

merchants.

Bi-lateral/Unilateral Contraets - A bi-lateral contract may be accepted by promise or performance. A unilateral contract may only be

accepted by performance. Yet, part performance makes a unilaferal contract non-revocable untii the performing party is provided &

reacsnable amount of time to complete performance of the contract.

Offer - An offer is a present manifestation with specific ferms o enter into an agreement. The offer is considered from the reasonable

perspective of the offeree. The offeror is the master of the offer and may revoke. unless it's a valid option contract, at any time. The

revocation removes the offerec's right 1o accept the offer,

Here, there was no revocation, The offer and accepiance are analvzed below.

Acceptance- Acceplance is a present manifestation {0 agree Lo the offere and enter into an agreement with the offeror. The acceptance

requires sufficiently unequivocal terms.

Here. the analsysis for offer and acceptance is below. The final email from Barabara is Hkley an acceptance of a counter-offer. Yet,
Samuel's delivery may be considered the scceptance of Barbara's coumter-ofter final email, albeit a nou-conforming accetpance and

therefore a counter-offer under the UCC. Futher analysis is below as well,

tion is the bargained for exchange in a contract. The bargained for exchange should be a legal detriment. The
legal detriment oceurs whon a person agrees (0 do or agrees something did not have o do before ov to refrain from doing soemthing for

which they had a legal right to do.
Here. the consideation is good. Barbara offered fo pay and Samuel agreed to seil his goods.

Statute of Frauds (Sof) - Under the SoF. a UCC contract sust be in writing i i is $300 or more and must contain the material eem. The

only material term is quanity. All other terms may be inferred with gap-{itiers.

Here. there are several communications that need (o be analyzed. The first email on July 2, constitutes an offer from Barbara. She

had sufficient terms and a reasonable person in Samuel's perspective would he ahle to accept and create a contract,
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Yet, Samuel responded with different terms and was not an acceptance on the same day. Samuel did not have the present
manifestation te accept the terms. In {act, Samuel's email constifuted a counter-offer because he provided different terns and did not

provide an uneguivocal acceptance of Barbara's email.

Barbara's inunediate response was the final written out communication. This final email constitutes a final expression of acceptance
from Barbara of Samuel's counter-offer. She said she did not have a choiee and needed the art. She insisted on delivery terms and agreed

to the price and she also expected the items originally mentioned in her first email. This constitutes an acceptance because itis

sufliciently unequivocal, despite her language about net having another cheice.

Even if Barbara's response was not an acceptance. Samuel! sent the delivery. The sending of the items that were considered in the
contract can be considered acceptance if they are conforming. If they are non-conforming. then delivery is considered a counter-offer.
Here. the delivery was non-conforming and that would constitute a counter-offer. In that event Barbara has several options such as

accept. reject, or accept the conforming part and the nen-conformign part. Yet, nonetheless there was offer and acceptance and

consideration.

The SoF is met because of the emails. The emails contained the material term of the ftems/quantity sold. and were in wriling.
Emails consumate the writing necessary under the SoF. despite an official signature. because the party being held accountable can be

determined 10 have sent the email.

UCC 2-207 - Battle ot the Forms - Under the UCC, the acceptance between merchants of a contract constitutes the terms of the contract.

Except, where the acceptance provides additional werms. the additional terms are a part of the contract unless they are considered a
malerial alteration of the contract or are direetly argued to by the other party. The adding of a scttlement arbitration is considered
material. 1 the scceptance hus different? contradictory ferms. then the different/contrudictory terms will cancel out and the court will use

a gap-fillar.

Here. the terms are different. Barbara's aceeptance of Samuel's counter-offer had additional and different terms. First. the additional
terms were the arbitration clause and the tme is of the essence clause. The time is of the essenve cliuse is important, because that is not
normally assumed in contacts and changes the need for fime and cure remedies for a breaching party. Yet, it is not material and will be
added to the contract. The arbitration clause is likely muterial beeause # sets a location and mandatory arbiiration in the event of breach.
This will be sirichen from the final contract. The different terms are the place of defivery and the type of coniract. The FOB my gallery
from Samuel means a seller's shipment contract. The FOB my gallery from Barbrara is a buyer's shipment contract. This means the

lability changes. These tersm are cancelled out and the gap fitler used.

The gap filier used for pluce of delivery, if the contract docs not specify. is the seller's place of delivery. Yet, in this case, Samuel did
ship the goods according tot he ferms sent by Barbara and therefore he likley accepted that teym. FOB Samuel's gallery, as he wanted.
means Samucl need only provide the goods 1o a common carrier and notity Barbara of their being at the common carrier. At that point,
the rish of loss shifts (0 Barbara, Yet. the FORB Barbara's gallery in Reno means that Samuel must get the goods to Barbara and tender
delivery to her and make them available before the risk of loss shifts to Barbara. Because Samuel sent ihe goods to Barbara's gallery in

Reno, that can be considred an implied acceptance of the terms of her contract.

Terms- The following tersm result from the contract:

Price: $11,000 - Date: July 25 - Place of delivery: FOB Barbara's gallery in Reno - Ttems: Calypso painting, sleeping cat sculpture. Ansel

Adams Yosemite photograph - Time is of the Esscnce Clause: No later than July 25 because ot the showing on July 26
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Defenses

Mistake - A mutual mistake of a teym in the contract may undermine the validity of the contracl. A mutual mistake measu that both

parties were mistaken as © the terms of the contract, and neither party had hnowledge of the mistake. and neither party knew of the other

party’s mistake.

Here, Sameul will likley argue mistake. He will say that he wrote Ansel Adams in the terms of his counter-offer. Barbara will argue
that his mistake is not reasonable because she made her original offer sufficiently clear by specifying the Yosemiie paimting from Ansel
Adams, Additionally Barbara will argue that the painting was oh only Ansel Adams painting on the floor and that she specified that the
discussion they hud on the galiery flooy that day. She will say that it is not reasonable o mistake the Anscl Adams paintings int he

gallery's back room with the Ansel Adam’s painting on the gallery floor. Barbara is likley to win on this matter.

No Acceptance - see above analy

regarding Samuel's delivery constituding a counter-ofter and Barbara's rights under that counter-

offer.
2. Wha is responsihle for the damage to the cat sculpture? Explain

Shipment Contracts- The risk of loss depends on how the court reads the FOR terms and Samuel's delivery, FOB Rend means that

Samuel must get the goods to Reno in order to shift the burdne as discussed above in the terms.

ttis likley that Samuel is responsible tot e damage o the cat sc’nipture. Somucl impliedly sccepted the difterent term of Barbara's

email by shipping the goods to her gallery in Reno. Had he rejecied that term and wanted to accept through performance, then Samuel

could have provided the goods fo a common ¢arrier in his gallery and then notified Barbara that the goods were available for her to pick

up. Yet. Samule decided to ship the goods (o Barbara's gallery. Therefore. it is Hkiey he accepted.

The two ferms, i Samuc! didu't accept. will cancel out according to U ap fitler for a place of detivery is the Seller's
location. Therefore. once Samuel set the tems aside, and made the goods available o Barbara. then Barabara would have accepied risk
of toss. Yet, this only supports Barbara's claims. Samuel didn't even notify Barbara that he was sending the goods or making them

available. Therefore. Samuel is likley responsible for the damage to the cat sculpture.
3. Barbra entitled to retura all the items? Explain

Perfect Tender Rule - The UCC requrics a perfect tender. The delivery of the goods must be perfectly conforming fo the contract. if they

are not a perfeet tender, then the non-breaching party may accept, reject, or accept the conforming part and reject the non-conforming
part. A non-breaching party may not reject after accopting if they had a reasonable opportunily w inspect the goods for conformity. The
non-breaching party may accept if they act with dominion over the goods.

Here, Sumuel did not perfectly tender. Thercfore, Barbara is entitled w reject the goods in wial. She did not get with dominion over

the gooads. She did not accept the goods. She even had fo cancel ber show because the goods were non-conforming. 1t is Barbara's right

to complete reject the goods on either the grounds that she accepted bis counter-offer email or under the grounds that his delivery was a

counter-offer of her return email with the added ferms. Either way Burbara may return all items,

4. Barbara commence arbitration procecdings in Reno, NV? Explain

JCC 2-207- See the law above.

hitps://nevada.ilgexam360.com//print/home-print.action ) 4/5


https://nevada.ilgexam360.eom//print/home-print.action

11/4/2018 July 2019 ILG Exam 360 - Question Question 3
As discussed above. the aribitration tenm is ¢ material addition to the contract. Therefore, her acceptance of the contract does not

includ this addition. 1t is material because it substantially alters the rights and liabilities of the people in the contract. Here, having the

vight to call for arbirlation in your home towa may place Samucl at 2 disadvantage, especially if he didu't know it was in the contract.

Yet, the term is knocked out of the coniract. Barbara may not commence arbirtration proceedings in Reno.
5. Barbara entitied to recover 320,000 out of pocket costs and lost profits for canecllation of show. Explain

Remedies/ Damages- A non-breaching buyer may obtain expectation damages. consequential damages. and incidental damages. Contract

law does not impose punitive damages. v

Expectaiton Damagse- Expectation damages place the non-breaching party in the same position as if the contract had been perofrined..
I JESIS S > t

Undey the UCC this is the cost of the original contract minues the fair market value at the time of the breach or the original contract

minus cover.

Here. the contract is not likely to be enforced so there are no damages. Barbara did not pay. Because of Samuel's breach she is

discharged from her duties.

Reliance Damages- Reliance damages may be obtained if the breuching party represented they would conform with the contract, and the
PALRAL S LSS LR SN VA g3 v £ § A 7 >
non-breaching party relied on that representation by changing their circumstances. They may rely by spending money on the

representation that was made. The velisnce must be reasonable.

Here, Barbara is likley to receive the $20.000. She velied on Samuel's representations in their emails, She paid for her gallery and
showing hecause of the emails they had. Yet, Samuel will argue that he did not represent anything before she relied because he did not
actually send an emuil accepting the counter-offer she made. Yel. Barbara will argue in return that Samuel's email was a counter-offer
and she accepted with her final response and that she reasonable selied. 1t is likely the court will find that Barbara reasonably relied on
the words of a merchant in a contract and relicd onhis representations hat he would deliver the goods at the agreed upon price and in the

time frame.

Lost Profits for Volume seller- A non-bicaching party may obtain thier lost profits if they can show they have an infinite sowrce of the

products, they can show that they would have sold the goods but for the breaching partics breach of the contract. The non-breaching

party cannot argue speculative protits.

Here, Barbara is not Jikley to reeive the lost profits from the cancellation of the show. She will not be able to show that she had an
infinite source of goods from which she coud! have sold. The art is specific and unique. Additionally. the profits are speculative. Barbara

cannot show with any specificity. based on the facts stated, that she was actually guaranteed a sell at her gallery. Therefore, absent other

Tacts she is not Tikley to obtain lost proiits because those damages are (00 speculative.
A .

xarder Oyestion 3 ENDS HERE xo#
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*#x5%% Question 4 STARTS HERE ¥+

DARLENE'S RIGHTS TO EASEMENT OVER PARCEL Al

an easenient is an interest in the use of Jand. an easement may be created expressly or implicitly. An easement, as it is

an interest in land. must be in SOF, undess it is an implied easement and it has already been performed.

one easement created implicitly is one of necessity. under necessity, the land must have been under common ownership
at some point, and wehn the land was severad into two parcels, one parcel was lundlocked. an easement by necessity is

created because it is necessary that the parcel that is landlocked have access 1o a public road.

here, DD has a esement created by necessity. prior t¢ D, C had the easement when A conveyed parcel A-2 to her. it is
irrelevant whether A was aware or approved of the easement, or whether it was expressly created because when A
conveyed parcel A-2 to C, C's parcel was landlocked and C did not have any access to the public road. Main street was

only accessible through the remainder of A's land, as such, C appropriately retianed an easement over A-1's parcel.

an easement that is created implicitly and thus sifent on the terms. is presumed to be for a reasonable use and it is

presumed to be perpetual. an easement by necessity, however, terminates as soon as there is no longer a necessity.

thus, IY's easement of necessity is deemed to be perpetual, and any reasonable use related to accesssing the public road.
here, the necessity is still present, as D still does not have access to a public road. I's parcel remains landlocked, thus

the necessity still exists. as such. the easement by necessity has not ferminated.

TRANSFER OF EASEMENT

there are two kinds of easements: easement appurtenant and easement in gross. an easement appurtenant involves two
parcels of land, that is the dominant parcel, the parcel benefiting from the easement and the servient parcel, that is the

parcel that is burdened by the easement.
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here, the dominant parcel is C/D's becasue this is the parcel that is benefiting from the easement, by having accessibility
to a public road. as such, the servient parcel is A's becasue she is burdened by C/D's use of the easement, as they have

to walk/drive across her parcel to get to the public road.
TRANSFER

An easement appurtenant transfers automatically with the dominant estate, regardless if it is stated in the dead of
conveyance. the easement appurtenant may not be transferred seperately from the dominant estate. further, it is also
transferred automatically with the servient estate unless the successor did not have notice, either record. actual or

inquiry notice (the successor is charged with whatever a reasonable inspection of the fand would reveal).

here, the facts are not clear as to the conveyance of the deed between A and C and later C and D. but that is immaterial
here, because as an easement appurtenant by necessity was created, the easement tansferred curomaticatly between C
and D. the fact that C did not tell I3 about the easement, does not tenminate the casement or fail to transfer the easement-
-it is irrelevant because the easement transferred automatically. in such a case, issues are only presented with the

conveyance of the servient estate, when the successor in interest does not have notice, but that is not at issue here.

THEREFORE, the conveyance from D to C successfully tranferred the casement.

DEFENSES

A may argue that the easement is terminated because there is no longer a necessity as she is using parcel B. however,
this argument will fail because D' arguements to use parcel B to access the main road are weak, at best. A's parcel is

the best way for D fo'access the public road, as such A's argument that it has terminated the easement will fail,

license

A may also argue that she has not created an easement to C but rather a license to C and thus ID does not have a lcense
to use her property. a license is a privilege to use land for a specified use. it is not a property interest, adn thus it is

revocable at any time,

A will argue that she created a license between her and € and thus the Bicense, as if is personal, does not transfer to D.

thus the license terminated when C conveyed the property to D. however, this argument fails because C nad D needed
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to use A's parcel to get access to teh public road, a strict necessity. the cowrt will likely find that A had created a license
because if A were allowed to revoke it, C/D would be landlocked. thus preventing them fiom the ¢joviment of their

property.

even if the license agreemeni were entertained, it would fail because it is likley that C and D mmay support the argument
that they reasoanbly relied on the "license continuing” thus making the license irrevocable. an easement by estoppel is
any any license may become a easement by estoppel if the party in reasonable reliance on the license invested
substantial money and labor on the license continuing. further fact development would be required to support this

argument, to show that C or D or both have invested substantial money or labor in reliance, such as making repairs, efc.

A has no other defenses to the easement as the parties have not imade any representations that they are abandoning the
easement. and A has not relied on such statements; the land has not been destroved. the land has not been condemed,
there i3 no written release by C or D releasing A of the easement, and C and D have continued to use the easement. as

such there is no evidence to support a finding that the easement has terminated because the necessity still exists.

therefore, any of A's defenses fail.

DARLENE'S RIGHTS ASTO EASEMENT OVER B

EXPRESS EASEMENT

D) does not have an express easement because B has expressly. either words or writing, created an easement. thus, she

has no express easement.

EASEMENT BY NECESSITY

Darlene has no interest in the use of land over parcel B. D may argue that as she has an interest in parcel Al by
necessity because she is landlocked, she similarly has an interest in B. however. this argument fails because although
her parcel remains landlocked, I has access (o the public road through A1 and D would be unable to prove an easement
by necessity becasue her parcel- parcel A2 and B were never under common ownership, thus she fails to satisfy one of

the elements.
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EASEMENT BY PRIOR USE

D may succeed in claiming that she has an casement by prior use. An easement by prior use may arise if the (1) parcels
were once under common ownership; (2) the owner had a similar use of the parcels at the time; (3) the party claiming
the easement has made such a similar use of the parcel at this time, and (3) the easement is necessary for the enjoyment

of the dominant parcel,

here, again, D's claim fails because D does not meet the first element of the prior use. Parced Al and B have never been

under common ownership and thus D may not obtain an casement by prior use.

EASEMENT BY PRESCRIPTION

an easement by prescription is created when the use of the land is {1} hostile, against the owners consent: (2) Lasting,
that is that the use be for the statutory period. which is 5 vears in NV, (3) Uninterrupted for the statutory period (4)

visible and (5) actual. there is no requirement that the use be exclusive,

Here, D's best argument is that she has an easement over B's parcel by prescription because there is no requirement that

her parcel and B's be under common ownership at some point.

hostile: Here, D and C have both been using B's property to access the main road without his permiission, thus hostile

use of the land.

Lasting: D has been using B's land as an access road since the land was conveyed to ber in 2014, if we are in 2019 she
has been using the land for 5 years and thus satisfies the statutory period. if however, we are in 2018 for example. D
may tack on the period of C's use since she was the prior owner and similarly used the land to satisfy the statutory 5
year period. as such, both parties have been using the land for 6 vears (assuming we are in 2019). as such the statutory 5

year period is satisfied.

B may argue that the 5 year period has not been met by D, as argued below, because the time period has been
interrupted and she may not tack on C's prior use. T3 on her own has not used the land for entirely 5 vears assuing that

she has also only used it occassionally,

Unintervupted: to satisfy the statutory period, the party making a claim may tack ont he vears of prior successors in

interest. as such, D may tack on the periods that C used the land. as such, since C started using the ladn in 2013, and
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assuming it is 2019, the parties together, satisfy the statutory 5 year period. because C and D are combining their

periods in the use of the land, the period has been uninterrupted as there are no paps. _ o

B may argue that the period has not been uninterrupted because C only used the land ocassionally. the key question
here. is whether such use was reasonable considering the nature of the land. and if a true owner would make such
ocassional use. B may succeed in this argument if he may 1{ind further facts to support that the use was rare, unlike that
of a true owner. thus creating gaps. this may be inferred because C had access to A's land to access the main street and
thus there were days when B's land was untouched. as such, B may likely succeed in arguing that the uninterrupted

element is not met.

Visible: Visible requires that the use be open and notorious. here the facts support a finding that C and D use has been
open and nototrious because both A nad B were aware and even sent ¢ demand letters. further, B demanded 25k from

D, thus showing that her use of the land was visible,

Actual: this element requires actual possession. here. this is supported because C and D actually crossed B's land 1o

access the road. thus they were physically on the land when they were using it. thus the actual element is satisfied.

TRANSFER

any easement that C had wansfers automatically with the dominant estate when C conveyed the land (o D.

THEREFORE, D may succeed in arguing that she has an easement by prescription on 8's land, but her argument will be

weaked if B auccessfully argues that the "uninterrupted” element was not met.

ADVICE TO DARLENE

1 would advice darlene to pursue the easement from A becasue she is more likely to succeed on that ¢laim because that

casement arose from a strict necessity and the policy behind the law supports finding in her favor.
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further, she is unlikley to succeed against B because B inay successfully argue that the elements for prescriptive
easement are not met. as C only ocassionally used the land, and it is likley that D also did not use it as freqently as a
normal ewner would because C and D both had access to the Al parcel to access main street. again. the issue here is
what is normal use of the land? Still. B's al'glxrnents would require further support. and B's argument would only

succeed if we are assuming that the occassional use is not normal use of the Jand.

if D has facts to support a finding that she did use B's fand for 5 years uninterrupted, or such ocassional use is normal
use of such land. i would advise her to come back to my office so that i may reanalyze the facts. Having an easement on
B's land may be beneficial, because once the necessity terminates {once she is no longer landlocked) the casement D
has over A's land will automatically expire. if however, D were to succeed in 4 claim agaisnt B_; she may retain

an easement in B and still have access to main street through parcel B.

I would also advise D that she may get a license to use B's land. this is personal to ber and thus may not be transferred
once she conveys her land. B may be willing to aliow her to use the land for the specific use because now D is asking
rather than simply using without his consent. I3 will not, however, be able 1o rely on the continuation of the license

because B may revoke it at any time.

THEREFORE, it is in ID's best interest to seek the easement agaisnt A for necessity,

Freek Question 4 ENDS HERE ##%#*
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This case was originally filed in Nevada state court, but most of the issues below involve the Federal District Court for the District of

Nevada. Therefore. the Federal Rules of Civil Procedure apply (FROP).

1. The defendani properly removed the action to Federal District Court.

Rudeos ~

A defendant sued in state court may remove a case o the Federal District Courf which encompasses the state court that the suil was
originally filed in. Only a defendant may remove, A defendant may remove if the action could have originally been filed in Federal

District Court. To file a case in Federal District Court, the federal court must have subject matter jurisdiction over the action.

Subject matter jurisdiction is obtained in two ways. Firgt, diversity jurisdiction. Diversit

jurisdiction arises when there is complete

diversity of citizenship between all plainiiffs and all defendunts. Corporations are citizens of both the state in which they are incorporated

as well as the state in which they have their principal place of business. An action heard in diversity musi bave a complaint valued at

more than 75.000 dollars. Second. a federal court will have original jurisdiction over 9 matter if it entails a federal gquestion. this is
koown as federal question jurisdiciion. For federal question jurisdiction to exist, the complaint itself musi alege a cause of action under

a treaty. federal taw, or the Constifution of the Tnited Suxes,

Once the court has subject matier jurisdiction. other clains arising from the same transaction or occurrence may also be heard by the
federal court. This is known as supplemental juriadiction. To other words; the federal court may bear claims that would not otherwise be

available to be heard in federal court so fong as they arise from the same fransaction or occurrence.

,
To remove. a defendant should file a notice of removal in the federal district court, notify opposing parties about said removal, and
subsequently notify the state court of its infent fo remose. A cuse may be removed as a matter of right by the Defendunt if the requisite

elements are met, and it does not need permission of the state court.
Applicatioi -
AL Diversity (Not available)

Here, NVEvents (Plaintiff} is a citizen of both Delaware and a citizen of Texas. Kicks (Delendant) is a citizen of Nevada. Therefore. this
is complete diversity. The causc of action alleges 1 million dollars in damages, so the amount in controversy is satisfied as well. Plaintiff
has brought suit against Defendant on three causes of action. First, it alleges a violation of the federal law Defendant Trade Secrets Act;
it has also brought actions under three siate faw causes of action. On this basis, there would be diversity jurisdiction EXCEPT for the fact
that the FRCP states that when a federal court hears a case in diversity, the defendant, if sued in its home state court. cannot remove the

action to the federal courl.

Here, the case was breught in Nevada state court. Kicks is a Nevada citizen. Therefore, Kicks may not remove to federal district court as

Detendant is a citizen and bas "home siate advantage.” Thus, diverdity of citizenship is unavailable here.

B. Federal Question {Available)
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However, removal was nevertheless proper because there s federal question jurisdiction. The case was brought under a tederal law. the

previously mentioned Defend Trade Secrets Act. Thus, diversity of citizenship is not required and the court may hear the fedéral claim.
C. Supplemental Jurisdiction {Available)

The remaining three state law claims may be heard via suppiemental jurisdiction. All three claims arise from the sanic transaction or
occurrence as the action underlying the federal question. The issue hiere is that Plaintifl and Defendant entered into a valid NDA and
Defendant violsted that agreement. The Delendant notified PlaintifT of its breach and its iniention {6 move forward wiih a soccer match
elsewhere in the country. namely Arvizona. Plaintit discovered that Detendant was using promotional materials that i owned or purporte
o own. In short, the vielation underlying the claim (s the breach of the NDA between the parties. The causes of action here relate to that

violation,
D. Removal Procedure (Proper}

Here, Defendant filed a notice of removal in the Federal court encompassing e state court (The Dsitrict of Nevada). Moreover, one has
30 days from receiving notice that a case is removeable to remove u case to federal couwrt. Here. the removal eccwved 10 duys after

notice, so it wags timely. This was the proper way to remove the case.

Personal Jurisdiction (Available/Satisfied)

A federal court must have personal jurisdiction. A court will have Pl over a plabntify becausce the plaintiff has brought the case to the
court. There are several ways to have P, including donicile and personal service over the defendant in the forum. Al a constitutional
jevel, to have PJ over a defendant there must be minimum contacts, Minimum contacts is defined as (1) contacts with the forum that are

related to the claim, (2) a foreseeability that the suit would've been brought against them, and (3) in specific JX cases. where there s

fairness. However, as mentioned. a court will have general jurisdiction over a defendant that s domiciled in the state.

Here, Kicks is the defendant and is domiciled in Nevada, The case wag brought in Nevada and remmoved o Nevada federal court.

Because Kicks is the defendant and is domieiled in the foram, the court hus general personal jurisdiction via domicile and there is no

personal jurisdiction issue.

With respect to the 3P there is no personal jurisdiction issue because PInay be waived by voluntary appearance. 3P voluntarily

appeared m the case. 50 it has availed #self to the forum state.
Conclusion -
The case was properly removed for the reasons stated above.

11 The court correctly nded on the motion Lo remand

Rules - /

Once a case has been remanded, the federal court may issue a remand to the sate court if' it determines that removal was improper.
Removal is improper where the court does not have subject matwr jurisdiction over the case, As mentioned above, a matter inay be

rermoved fo a tederal court so long

s the federal court could originaliy have heard the case. The court could have oviginally heard the
case for the reasons mentioned above, namely. that theve was origingl federal question jurisdiction in existence and supplemental

Jurisdiciton over the remaining claiss.
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A cowrt must maintain subject matter jurisdiction over a case at all times, I a court loses subject matter jurisdeiton, it must dismiss or
transfer to a court that has proper SM1 over the case. Here, the maiter was removed. Afier removal, a third party infervened. The court

Ad over this case as well,

must have §3
Application -

AZ Soccer {3P) is an Arizona citizen. There is stitl complete diversity, but as mentioned, diversity did not allow the court to hear the
matier in the {irst place. Thus, federal question jurisdiction and supplemental jurisdiction must still be satisfied. Since there is federal

question jurisdiction here. the question is whether supplamental jurisdiction over the additional claims exists.

2P has moved o intervene hecause it has entered into several contracts with Defendant as a result of Defendant's breach with Plaindff,

and ihat it would be havmed if the event was enjoined by the Courl. As such. the action that 3P wishes to bring arises from the same

fransaction or oceurrence as the original claim and thus the court s6ll bas supplemental jurisdiction over the matter.
Conclusion -

The court cerrectly ruled on the motion t remand because it was properly remuoved and the court did not lose jurisdiction over the case

when 3P joined.

11 The court incorrectly, raled on the preliminary injunction

Rule -

Plaint{f has sought a prefiminary injunction seeking to enjoin use of the information covered by the NDA: enjoin use of its logo; and
prevent the Arizona event from going foward. To abtain a preliminary injunction. several requirements must be met. First. the elements
ot a preliminary injunction must be met. Those elements are {a) danger of irreparable injury and (b) likelihood of suceess on the merits.

When noving for a preliminary injunction, the plaintffis generally required to post a bond and must give notice to the opposing party.

The court may not issue a prelimbnary injunclion ex parie, meuaning without notice 1o opposing party.
Application -
A. Danger of Irreparable Injury
The first element of a preliminary injunction is danger of Breparable injury. Irreparable injury is found where the legal remedy (i.e.
money damages) is inadequate. A typical scenario where irepurable injury exists is where the jtem is unique or the injury $o greai that
no amount of money will compensate for the harm thercto,
a. Plaintiff’s Position

Here, the cause of action alleges that Plaintifi's logo has been usurped hy Defendant. Defendant stands to gain significant amounts of
money in its use of the logo. as the facts indicate that thousands of tickets have alveady been sold. If the event goes forward, Defendant
stands to earn money off the use of the logo ouce the event occurs, Plaintiff may also allege that the use of its Jogo will result in damage
to its brand that will not be taken back. as the world will now associale the logo with someone other than fiself. There is some merit to
this position. as once the world discovers that the logo belongs 1o another company. it may have significant impacts on the Plaintiffs

brand,

b. Defendant's Position
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On the other hand. Defendant will argue that an injunction is not called for because there s ne showing of irreparable injury. Primarily.

Detendant will likely argue that the barm that occurred from its breach can be remedied by money damages. namely. the money made off

of the event that is to take place in Arizona. Any moncy that is made might be vecovered by Plaintift in the future, thus Defendant will
argue that money damuages are adequate. This is a fairly strong argument, but Defendant may not have a rebuttal argument for the

position that use ot the logo will irreparably damage PlainGff's reputation in the world.
B. Likelihood of success on the merits

Plaintiff is likely to suceeed on the merits, which are the brecach of NDA and the use of the logo. NDAs are generally valid so long as
they, like any contract, are not unconsionable. There are ne facts to indicate that the contract was anconscionable. THus, the NDA s

likely valid. The trademark appears 1o be owned by Plaintiffl and there are no facts o indicate that Defendant has a defense for its

hreach. Thus, this prong of the preliminary ijunction seems to weigh heavily in favor of the Plaintiff
C. Bond

No facts indicate whether a bond was posted. A bond is not always required. depending on the Facts and circurnstances of the parties, so

it is possibie that the court declined this requirement.

D. Notice
The facts indicate that notice was properly given to Defendant. Thus, this is satisfied.
Conclusion -

Based on the feregoing. the correctly should have granted the prelimsinary injunction 1o Plaintitt since. although money damages can
make up for the money gained by Defendant via the event which is to fake place, the damage to PlaintiiVs reputation via the use of its

ogo may be frreparable because. once the world associates it with another organization, Plainiff will be unable to meaningfully address

that problem. The court should have issued the injunction requested.

1V. The court should grant 3P's request to infervene

\

Rules -

A tederal court may grant a third party the right to intervene in a case. There are two {ypes of joinder. permissive and mandatory.
Permissive joinder is allowed when the party alleges an issuc stemming from the same transaction or occurrence. hiere meaning that there
is a common question of taw or faci ai sue. Mandutory joinder of pariies (i.c. a ncoessary party} i required where the party seeking to

infervene runs the risk of substantial legal harm i ihelr issuc is not adjudicaled by the party. A court. when deciding on mandatory

e

joinder. must decide whether a paty should and can be joined.

Application - '

A. Should the 3P be joined?

Based on these facts. the 3P ix at risk of substantial fegal harm if i ix not alfowed to defend its position in this case. Should Plaintiff

revail here, 3P's event will be enjeined. Surely, 3P has invesied sig
H B -

ificant amounts of time and money info the event. has a great
expectation of profit from ity and has contracted with Defondant in furtherance of that event. As such, i the event i3 canceled. they will

be substantially and adversely impacted. The 3P should be joined.

https://nevada.ilgexam360.com{/print/home-print.action


https://nevada.ilgexam360.eom//print/home-print.action

https:/inevada.ilgexam360.comi/print/nome-print.action

11/4/2019 . July 2019 ILG Exam 360 - Question Question 5

B. Can the 3P be joined?

Here, the issue is whether there is SMJ to join 3P The answer is yes, Again, there is original federal question jurisdiction present here. so
3P must show that the court has supplemental jurisdiction over its clainy in order For SMJ 1o be sustained. 31's allegation. that its event.
supported by its contract with Defendant, will be canceled if it does not represent itself. arises from the same transaction or occurrence as

the original federal claim, namely. the breach by Defendant with respect to Plaintiff's NDA and use of its logo. Therefore, as the claim

arises from the same transaction or occurrence. 3P should be joined as there is supplemental jurisdiction present in this case.
Conclusion -

The court should permit AZ Soccer to intervene for the reasons discussed above.

V. The court should decling to ransfor venue,

Riile -
Venue is proper where (1) any defendant resides, so long as all defendants reside in the same forum or (2) anywhere a substaniial part of
the cause of action arose. Alternatively, i neither are met. anywhere PJ exists is also allowed as a fall back. When veoue s originally

yroper - meaning the court in which the case was originally filed iy was proper for venue - the courl inay ¢logt to transfer venue for
I £ & ) 12 >

convenience reasons, but does not have jo do so. When original venue §s improper, the courl must transfer or dismiss.
Application -
AL Original venue

Venue was originally proper. As mentioned. venuc is praper anyvwhere any defendant vesides if all defendants are Trom the same forum,
or anywhere u substantial part of the breach occurred. Not all dofendants reside in the same forum hore. so the second prong must be
satisfied for venue o be proper. Here. the case was originally heard in Nevada. Thus. venue in Nevada musi be proper. The Defendant iz
from Nevada. One of the contral Thciual issues af stake heve - the soceer match plansed for Las Vegas - underlies Detendant's breach. The
logo at issuc and Defendant's violation of the NDA also arose from events (aking place in Nevada, Although Plaintiff is not a Nevada
citizen. for the reasons mentioned abuve, venue was originally proper in Nevada. Thus. the court may but is not required fo transfer the

case.
B. Transfer

The court may transfer for convenience sake. The case is ajready being heard in Nevada between the parties at issue, and the primary
defendant is a Nevada citizen. Since Plaintiff has purposciully availed o Nevada, there is no indicatio nthat hearing the case there is
inconvenient. Although 3P may wish to hear the case in Avizona, at most this is only convenient for 3P 3P will argue that the planned
event is to take place in Arizona and as such it is more convenient to hear the case there. However, as mentioned. venue was originally
proper and the court should only transfer if it is more convenient elscivhere. On balance. two of the three parties likely feel that Nevada

is sufficiently convenient {or the case. so the case should remain in Nevada.
Conclusion -

The Court should decline 10 transfer venuc in this case.

VI The federal court of appeal mav hear Plaintiffs appes
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Rute -

: Normally: appeals are not vipe until there is a final judgmont in the case. A final judpment is typically considered a ruling following a
meaningfully hearing on the matfer. In certain cases, the appeilate court may hear so-called inferlocutory injunciions, or those thai are

allowed to be heard before final judgment has been issued by the fower courl,

Application -

Plaintitt has appealed on two issues: (a) the preliminary injunction and (b) the motion to remand. Under the fedeval vules, both ave
immediately appealable to the proper appellate court (fhat encompassing the District Court). Each may be heard by the 9th Cireuit here,

since that is the appellate court which encompasses the District Court for Nevada on these facts.

Conclusion -

The court may enterfain the appeal brought by Plaintit! as to both motions.

*EEEE Question 5 ENDS HERE ##*¥x«
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*akxd Question 6 STARTS HERE

t Yermination of Inside NV Gvm Contract

Generally for a ¢lain to be brought under the UK, constitution there must be state acton. Here the state enacted Jegislation and thus this

requitement i net.

Under the Contract Clause of the ULS. constition. u state wmay not enact legislation that would substantially impair a parties previously
executed contracts absent proper justification. 11 the stawes legistation would interefore with private confracts the court will apply a form
of intermediate scrutiny. Itthe states legislation would interfere with public contracts to which the sfate is & party. the legistation will be

analyzed using strict serutiny,

Here the state is a party to the contracts which the legislation interferes with, thus strict scrutiny will be applied and the state must show
that the legislation advances some co%npc]iing governement interest and the legislation was narrowly taitored to meet that interest,
meaning there were no less burdensome alternatives to achieve the interest. Generally saving money or budgetary issues are not sufficnet
compeliing interest for the state fo use. Here the siafes interest is in promoting pym safely and sanitation as a vesult of the complainis
they received regarding injurics and unsanitary conditiony. The state enacted legislation that would promote santiation and safety and

thus bus an intevest ur complying witl its own statetes. They we promaoting the health, welfare, and safety of is citizens,

Here the wrmination of Tnside NV conuract in order 1o accept new bids with the new safety regulations in mind is promoting that
compelling inferest and is doing so in a way that iz narrowly tailored (o meet that interest. NV inside gyis can still submit a bid after they
have shown that they have complied with the new satety regulations, they are not preciuded from doing so. We are also unsure of when
their contract was set to end oripinally. and i may be thai they do not have a legifimate expectancy, in that contract continuing and thus

the miterctorence would be shight.

Inside Nv will argue that they expected for the contract to continue and that they shouldbe allowed {o meet the new slandards without

having to terminate the conwact and ro-submit a new bid. |

The state can argue that the confract was never meant to continue and the issuance of new state-owned pym licenses only happens

periodically, so there is not substantial interference.

Because there is a compelling inferest in the health and safety of the citizens and in complying with new safety standards, And because
Inside NV will be permitted to submit a bid again, the court will ikely find that this intereference meets strict scrutiny and is thus

constitutional.

taken away. if they could show that they bad a legitimute expectancy interest in the contract contining. To show a violation of due
process they could argue that they should have had notice of the termination and should have been afforded a hearing and an opportunity
to be heard on the issue. Tt is unlibely however that the gym can show that they had a legitimate expectancy interest in the contract under

these facts. and thus a procedural due process argument would likley fail,

2 Fee Chareed 1o Outside NV Gy for license
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The fee charged to Outside Gym Tor a tvense is Hikely constitutionst as well, Quiside gym will argue that the fee is a vielation of
Privileges and Immunities clause which provides thal stafes cannot discriminate against oul-of-state residents in regards to substantial
economic interests such as the vight to carn a tiving, and other tundmmental righis absent proper justification. However the privileges and .
inmunities clause only applies o individual citizens and not business entities and thus Outside Gym would not be able to bring this
claim on their own. However the owners of Qutside Gym could bring the claim in their individual capaciiy. The individual owner would
argue that charging such a high foe infringes on their right to carn a fiving. The siate must then show that there is a substantially
important government interest in charging a higher fee for nop-resident licenses and that the fee charped is proporiional io furthering that
inferest. As discussed below the important interest would be w protect the health and satety of the citizens of the state. The state will
argue that the fee charged is necessary to further that interest becuuse the costs of approving aut-of-state licenses is that much higher
because of the extra time and resources expended. The owner of the vut uf state gym could argue that the fee is disproporiional {o the
extri work that actually needs to be done. and may be able to prove that the Fee is vot reasonable given the actual cost. We dont have
these facts. but this could be a winning argument for the out of sfate licensee. However under the facts that we are given the fee seems 1o
be nceessary the the interest furthered is substantially important cnough. Thus the fee is Hikely constitutional under the Privileges and

Immunities Clause.

The company could also arpue that the fee charged unduly burdens interstate commeree by muking it more difficult for out of state
commercial entity's to operate in the state. If a statute unduly burdens mterstate commeree then Congress can regulate it under the
Dormant Commerce Clause. To show that the vegulation is constitiional the stare must show that the boenefits of the legislation o‘ut\.\feig,h
the burden on interstate commerce. Here the siate will argue that the burden of paving a bigher tee is outweighed by the benefits and
substa.mia! mtercst in the healih and safety of the citizens of the state. They will also argue that the foe is proportional to the work that
needs to be done 1o erify whether the out-of=siate company meets the safey. saniiation, and instructor certitication requirements of the
state. because these things take extra thne and resources from the state, They can also argue that the companics are not prohibited tom

operating in the stute und charging a licensing fee that is 3x the amount of the state Heensing fee is not unduly burdensome.

3. Rejection of Qutside NV Gy bid o operate state-owned Gyvms:.

The Rejection of Outside Gyms bid (o operate a state-owned gym on the basis that they are an out of stafc resident is Hkely constitutional
because the state is acting as a market participant. Congress fas the ability to regulaw interstate commaeree under is commerce clause
power. The states are allowed to regulat local commerce as Jong as the regulations o not diseriminate against out of state commerce or
unduly burden intersiate commerce. Here the legisifation expressly discrintinates against interstate comunerce by not allowing out of state
2yms to operaie state owned gyms within the state. 1t the legisation discriminates on ifs face then the state must show that the legistation

&

furthers an important noneconomic government inferest and is narrowly wilored to further that interest,

Additionally where the state is acting as a market participant they are permitted o discriminate against out-ol=state business in tavor of
tocal business. Here the state is operating as g market participunt because it is issuing contracts o private eolitys to operate gyms that are
£ 1 4 ! >

owned and subsidized by the state. Thus. they will argue that slthough their practice discriminates against out of stute companies, they

are permitted to do so as a market participant.

Therefore the practice of affording Heenses to in state applicants only is likelv constutiional.
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4. Denial of Bruce's Application for ciplovment with State-Owend Gy, “
S

A

The Denial of Brace's application for employment with the state owned gym was likely unconstituional and a violation of Bruee's rights .

under the Equal Protection clause of the [4th amendment. Under the equial protection clause the states may not diseriminate against

classes of people based on their class, absent the appropriate justification.

Here Bruce is an alien, although he is a Tawful permunent resident. Generally the states niay not discriminate against people based on
their alienage and any discrimination based on alienage is subject to strict seruity (state must show a compelling interest and no
reasonable tess diseriminatory alicrnative). However there are exceptions to the sirict serutiny requirement when the state is
discriminating against aliens in the context of employment with the state that directly affects the demoeratic process. The Supreme Court
has held that States are able to discriminate against non-u.s. citizens if they are applying for jobs with a direct and substantial relationship
to the democratic process such as police officers, public officials. and school teachers. The state may not broadly deny Aliens

opportunities for employment with the state gevernment where the jobs do not involve the democratic process.

Here Bruce is applying for a job with the state to work at a gym. This job does not have any effect on the democratic process and thus the

denial of a job to Bruce would fall under strict serutiny. The state would need to show that they have a compelling interest in denving
non Citizens public employment and that there is not reasonable alternative to furthering that inferest that is fess discriminaiory, Here
there is no compelling interest in keeping a stafe job at a gym tfrom non-citizens. This is not like teaching where the sfate is aftraid that the
nou-citizen beliefs will be transferred and taught to young americans, atfecting how they view the democratic process. Thisisajobasa
fitess instructor shere tiere is ne substanital risk of influence because gensrally the people that the instructor would be training are

adults (nof malleablc children).

Thus, the devtad of the job to Bruce likely violated the Equal Protection clause and the Nevada statute that fimuts employment with the

State to LLS. citizens s bkely unconsitutional because it s overly broad.

Fuind Ouestion 6 ENDS BERE ##%5#
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Answer to Question 1 and 2

Under the Doctrine of Agcomplice Liabilitv. co-conspirators in the course of the crime are held Bable for the actions of the other .
conspirators. As such Adam and Bill will both be held liable for the actions comumited by either of them during their comission of the

crime.

Conspiracy- (specific iritent crime) A conspiracy oceurs when two or more people comnunicate the intent to commit an untawful
act. In Nevada. an overt act is not required. Soliciation is the crime of attempting to induce another to commit an unlawful act, Here,
Adam was soliciting Bill into shopliftivg. Upon Bill's acceptance to go slong with unlawful act of shoplifiing. Adams solicitation merged
info a conspiracy, and both would be criminally liable for conspiracy because they both communicated an intent to comuit the unlawful

act of shoplifting.

Burglary- (specitic intent crime) Common law defines burglary as the trespassory breaking and entering, into the dwelling home of

another, at night. with the intent {0 commit a felony. NV is distinct from common taw. in that ander NRS burglary is defined as the

trespassory breaking and entering into the dwelling, or protecied structure of another with intent to commit a felony, grand or petty

lavrceny, or any unlawful act. NV removed the element of night and extended the scope to include contmerical structures. Here, the
A 3 1S

element o‘l’bréaking and entering may ve contested because Adam and Bill entered a convenience store which was G‘pén to the public ©
including Adﬁm and Bill. Thus, it would indicate that there was no need (o hwék ifmvw the store, .inul the siattuté speaks to the bartier of L’ﬁe
premise and the trespassy intent to cross pass that barrier. As such, on cn.mitermgwnen’i. the detendant's imeniions to commit a crlime
within would suflice to evidence that their ill infent was unconsented and therefore, by entering the building with such iht‘em‘ﬂ;e.y \wrc
trespassing and satisfied the frst element. Next, in NV, the entry had to be into a protected structare. Here. the store would be consider?éd
a protected structure. Lastly, there is a requirement of intent o commil one of the mentioned crimes. Adam specifically siated that the
intent was to shoplift cigarettes. This is considered petty larceny as ciparettes are worth $650 or less. Therefore, both Adam and Bill

would be eriminally liable for burglary.

apprehension of inminent harn with a deadly weapon; or attempted battery with a deadly weapon. Here, Adam upon entering the store,

velled out "No body move and no body gets hurt” as he pulled out his gun. For assault to be evident, the victim must actually be able 1o

witness the threat, Here Carl,

w the two enter and its reasonable to confirm that he heard the statement as he began reaching for
something under the desk and stopped wheun Aduam threatened him once more. As such Adam would be criminally liable for aggrevated

assault, and Bill would be as well under the doctrine of accomplice lability.

Attempied Robbery- (General Intent) Atiempt tspcéiﬁc intent) is the steps taken in furiiicrzmc:‘;‘l n tﬁe.ci)mm.éss:ion of'a crime. mere
preparation is not enough. 'R(.Jb.b@l'}’ is the trespaséory tuking of property, frcm‘s another, with the threat of p‘h.ysica} force to. 1h<, person. '
Here, Adam'fook the step§ 0 ﬂu‘llxér his commission of a mbhér_y by entering the store, yelling at Clark not to move, and brandishing a
gun. Robbery did not occur though. as the facts do not indicate that either Adam or Bill were successtul attaking any property with them
as they ran away ai the first sign of police. Therefore, Adam would be criminally liable for the atlempted robbery, and Bill would be as

well under the doctrine of accomplice Hability.

L o . s .o T
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xukak Question 8 STARTS HERE 7%

Ay this action is before Nevadu state district court, the nevada vules of evidence govern.

Overarching {o each of these offered picces of evidence ts whether they are relevant, which is defined as being probative and material,
Probative evidence tends to make the purpose for which it is asserfed more true thun absent the evidence. while material evidence means
it ts of consequence in the case. Just because evidence i relevani, hawever, does ot mean it iy admissible, As a general rule, its

probative value musi alse not be substantially outweighed by its prejudicial offect
t. Photocopy

Atissue is whether the photwcopy of the PSA is admissible. The PSA is af issue in this action and theretore relevant. Moreover. there is

nothing prejudical about it

A PSA s a form of documentary evidence and therefore must be properly authenticated in order fo be admissible under the nevada
evidence rules. A docunient can be suthenticated in numercus manner depending on the type of document. As a contractual agreement,
the document's authenticity may be satisfied by testimony by a person with personal knowledge of the document. Gemma, as a paity to

the contract, would he able to thus authenticaty it

Here. however, the concern is that the document is not the original but rather a phoiocopy. This conceivably can raise concerns both for
authentication, as well as the “hest evidence rule.” which requires the eriginal docamentio bo produced when testimony is relying on the
contents of the dacument. or else the docament's contents are reasonably in question. Photocopies as a mechanically produced an reliable

sinal document for the purposes of the

duplicate constitute the o

 rules. Whether Gemina "misplaced” the original would only come

into play to the extent Liam challenged the accursey of the photocopy (e.g. was # tampered withs is it a different contract altopether.

ete. ). Moreover, the mere act of misplacing the originud does not diminish the legal effect of the underlying docunient, In this case, there

=

are no facts indicating Liso dispuics the contents of the duplicate of the PSAL Lisav's objection should therefore be denied.
2. Testimony from the Ranch Foreman

At issue is whether the Ranch foreman's testimony is admissible. Genvma seeks to introduce evidence that, after the PSA was signed,
[iam instructed the Ranch foreman 10 stop providing supplemental feed to the grazing cattle. This festimony is relevant to whether

CGemma obtained the bargained for promise, and it is not préhibitively prejudicial.

The larger cencern is whether it s admissible under hearsay, Heresay s an out of court stutement by a declurant offered 1o prove the truth
of the matier asseried. In order (o protect the judicial efficacy of trial, nevada law (and elsewhere) typically prevenls hearsay statements

from being admissible. There are exceptions to this gencral rude. however,

Here. the Ranch foreman's testimony would not 13l under bearsay because Liam's instruction is a party opponent admission, Under the
party opponent admission rule (which is categorized as not a hearsay stalement), courts may admit statemenis made by the opposing
party to the instant action. Those statements can ¢ither be express or adopuve depending on the circumstances. Per the facts, Liam was
the one directing the foreman to stop feeing the cattle. This would thereiors be a party oppovent admission and admissible. Liam's

abjection should therefore be denied.
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Lven to the extent party opponent admission did not apply. however, Gemma could argue that the statement constituies a statement
against inierest because it is a statement made that a reasonable person would not make unless it were true hecause of the implicating
criminality of the statement, In Nevada, these statements also oxtend fo these thai would be demcaning or publicly ridiculed. As not
feeding cattle might implicate some criminal Hability lor anima abuse, this statement might fucially fit the exception. Statements against

inferest are only admissible if the declarant is unavailable at trial. however. and there is po indication that is the case here.
3. Testimony/Documents re! tax evasion

Prior acts are inadmissible fo show that a person acted in accordance with those prior acts. I Gemma were to offer these as "propensity,”
then the cowrt should sustain the objection in favor of Liam. Prior acts may only be admissible if' they go to an essential element of the
claim or are offered for non-propensity purposes (e.g. motive, intent. absence ofmistake. identify, common plan). Here. instances of tax

evasion cannot come in to show that Tiam broke the contract agrecments herc,

They may be able 1o come in. however, as impeachment evidence to impeach the credibility of the witness, In Nevada, evidence of prior
crimes concerning fraud or deciet are admissible for impeachment purposes subject o the standard probative value test. The problem
with Gemma's evidence is that it is not a conviction. but rather Linm's ex-wile's own festimony/doecuments regarding purported tax

evasion. Admissibility must be shown by a proponderance of ihe evidence 10 the judge. and that is not satisfied here,

The documents do contain relative and probative material regarding Liam's misropreseniing of the inventory of catile, however. As thisis

a central issue in the case. this portion of the documernis (withount the 1ax cvasion) could he potentially admissible. Liam may object
under the rule of completeness if in fairness the documents should be considered in their full context, but that docs not seemn at issue

here. Regardless, for the purposes currently offered, the judge should sustain Liam's abjection.

One final wrinkle {s that Lism could argue his ex-wite cannot testify against him because of privileges. There are two privileges in

Nevada regarding spouses -- spouse! privilege and marital privilege. For both, the statements mast have been made and concerning the

period of marriage. Here, it does not say when the purporied tax evasion oceured. bul that fact could be dispositive ol privilege.
Additionally. the testifving spouse holds the privilege and therefore Liam cannot prevent his spouse from testifving. With respect 10

puarrifal communications, the tax evasion documenis are unlikely o be considered statements made "in the sanctity of marriage.
4. Recorded Deed

The recorded deed is refevant w this case beeause it shows that Livm sold upstream water rights that thes resulted in Mvery Bittle water”

flow for Gemma despite Lian's prior representation. Additionally. vothing about the evidence is innately probative.

As o admissibility, recorded decds are self-authenticating official documents and therefore may be admitted even absent additional
foundation. As discussed above. ax a copy. it will be treated like the original absent additional vontesting. 1o the extent any foundation is
required, a statement by the record clerk would muthenticate. The deed additionally falls under the public records hearsay exception.

Liam's objection should therefore be denied.
5. Gemma’s Accountant Testimony

Gemma seeks 1o introduce testimony from her accountant regarding lost profits due to the number and condition of cattle. Nevada
recognizes a chient~aceountant privileged relationship. As Gemma holds the privifege. however, she is entitled 1o have her accountant

festify in that respect.
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As w the contents regarding lost profits. such testimony would appear to implicate skill bevond mere obscrvation of a Jay person. Thus,

the accountant would need to be admitted as an expert in order 1o festify, To determine expert qualification, the judge looks 1o (i) the

experience, skill, education. specialized knowledge, cte. of the witness; (i) whether they relied on suffiient data: () whether they used
scientifically recognized methods und principles: and {iv) whetber they applied these principles to the facts of the case. This

determination is made by the judge and most be shown by a preponderence.

Here, the sccountant lihely meets all these requirements as a professional b his field. Notably, the facts indicate that he relied on the data
{ost profits/condition of cattie) in caledlating the damage. Liam could argue that the lost profiis are too speculative, but that would be

unlikely to prevent admission of the evidence on direct. Liany's objection should therefore be denied.
6. Email Printouts

These emails are relevant to show that Nifes breached the contract and are not probative, Email printouts are dovumentary evidence. As
documentary evidence. they must be authenticated. Mechanically printed otu copics of the enails will be treated as appropriate
duplicates (and thus as originals). Moreover, Gemma muy festify as fo their authenticity. Also, the emails contain Niles' digital signature
and therefore are self-authenticaring. Niles may argue the prinfouts are barred by parole evidence, but evidence of contract formation is

not prevented under this theery, Nifes” objection should thercfore be denied,
7. Offer to sell to another for 206

Testimony from the real estate developer regarding Niles' purported offer to sell the small pond for 20k is likely inadmissible. Although
the statement fo the receptionist would be a party opponent admission, the receptionist is not the one being offered w testify. Rather. the
real estate devioper s the one testifving. Bach laver of hearsay must fall into an appropriate exception. In this case, the real estate
developer relaving what bis seerctary told him would not fall into an exception. unless he obvserved/heard the statements personally.

i
Moreover. it is guestionable whether the ovidence is relovant. At issue is the breach of the agreement with Gemma. Nifes argues that

there is no coniract because no agrecient was signed in accordance with the staute of fraads for the saie of veal property. The fact that

Niles offered to sell the property o semeone else for 20k fater thus does vot inhierently show that Gemma breached.,

Gomma can argue. bowever. thai the 20k shows a motive for Niles to repudiate the conwract (because of bte hetier price). This is a strong
argument, as prior acts are admissible 10 show a party's motive. Absent the hearsay issues, this evidence could come in. As is, the

objection should be granted,
8. Satiellite Photo

The sattelite photo is documentary evidence and therefore must be authenticated. It is relevant because it shows the at-issue property. and
is not prejudicial. The sattelite photo came from the county websife. A court may take judicial notice of facts who's truth is not in
question and can be readily verified. Cowrls in Nevada have extended this o documents, Thus, the courtimay (on its own or upon
request) take judicial notice that the satellite imuges come from the official county website and therefore arve proper adjudicative facts o
take notice of. In addition, the photo may be authenticated using the internet time-capsule preserver, which hag been recognized for
producing admissible forms of internct pages. If Niles has the photograph itself. then this may be authenticated by anyone wviih personal

knowledge that it is whal it purports 1o be. Niles objection shoubld therelore be denied as to this evidence.

wrikk Question 8 ENDS 1
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EXIHIBIT 5

A scientifically rigorous comparative analysis between the model answers and
Petitioner’s answers in relation to the questions.

Submission of this evidence is pending, as Petitioner is pressured for time to subbomit
this filing, and such an analysis takes time to compose. Petitioner requires more
time to submit this evidence. Typically, this is the type of evidence that can be
presented by expert witnesses at trial, and litigants have an entire discovery
process, and case proceedings to compile such evidence, as such an analysis
has a heavy burden of production. Here, Petitioner is given a very small and
limited amount of time to prepare this filing, so it is impossible to include such
evidence in the same time as this initial filing.




