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QUESTIONS PRESENTED
Whether Fifth Circuit has again refused to follow the United States Supreme

Court Per Curiam as found in Charles Earl Davis v. United States, cites as 389

11.S. decided March 23, 2020,

When Fifth Circuit refuse to follow the United States and almost every other
Court of Appeals in condueting a plain-error review of unpreserved argument,
including unpreserved factual arguments is in line with the U.S, Supreme
Court holding in United Sates v. Gonzalez-Castillo, 562 F. 3d 80, 83084
(CA12009); United States v. Romeo, 385 Fed. App. 43, 49-50 (CA2 2010);

United States v. Griffiths, 504 Fed. App. 122, 126127 (CA3 2012): United

States v. Wells, 163 T. 3d 889, 000 (CA4 1998); United Srates v. Sargent. 19

Fed. App. 268, 272 (CAG6 2001) (kper curium); United States V. ahakian, 446

Fed. App. 861, 863 ((CA7 2011); United States v. Thomas, 518 Fed. App. 610

612-613 (CA11 2013) (per curium); United States v. Sare, 24 F. 3d 283, 291
(CADC 1994).
Whether Tifth Circuit outlier practice of refusing 10 review certain unpreserved

factual arguments for plain error warranis review of a writ certiorati,



PARTIES

Petitioners are S.0. and minor, B.0O,

of Counsel: Abby Robinson esq.

Abby Rohinson & Associates Law Firm PLLC.
227 E, Pearl Street

Jackson, Mississippi

Ph. 601-321-9343

Fax. 601-487-6320

Respondents are Hinds County School District et.al
Horton Coker and Bell Law Firm

Christy Vinson Malatesa, James Weems

4400 Old Canton Road,

Suite 400

Jackson, Mississippi 3921

Phone: 601-969-7607

l'acsimile: 601-969-1110

CORPORATE DISCLOSURE STATEM ENT

There i§ no parent or publicly owned corporation owning ten (10) percent or

more of stock.



JURISDICTIONAL STATEMENT

Petitioners S.0. and minor sen B.O., motion for en bane rehearing was denied
on March 20,2020, Additionally, S.0. and minor son B.0.'s motion to stay the
mandale pending potion for writ of certiorari was denied on April 13, 2020, Asa
result. S.0. and minor son B.0O, invokes this Court's jurisdiction under 28 U.S.C
§1254(1), having timely filed this petition for a writ of certiorari within ninety days
of the Fifth Cirenit Court of Appeals judgment. §.0, and minor son B.O, also in-

vokes this court’s extended time 1o file under the COVID-19 pandemic,
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was not applicable to this case.
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A. THIS COURT SHOULD GRANT THE PETITION TO RESOLVE THE
CONFLICT BETWEEN THE FIFTH CIRCUIT REFUSAL TO FOLLOW
THE SUPREME COURTS RECENT ON POINT OPINION IN Charles Earl
Davis v. United States, cites as 589 .S, decided March 23, 2020

B. THIS COURT SHOULD GRANT THE PETITION TO STOP THE RITP-
PLE EFFECT OF EXPANDING IRREPARABLE HARM AS FIFTH CIR-
CUIT CONTINUE TO ENACT LAWS IN DIRECT CONFLICT WITH THIS
COURT’'S ABROGATED CASES BY THE FIFTH CIRCUIT,

C. THIS COURT SHOULD GRANT THE PETITION TO PROVIDE
DEFINITIVE GUIDANCE ON WHAT CONSTITUTES OUTLIER PRAC-
TICE FOR THE FIFTH CIRCUIT'S REFUSING TO REVIEW CERTAIN
UNPRESERVED FACTUAL ARGUMENTS FOR PLAIN ERRO
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PETION FOR WRIT OF CERTIORARI

Petitioners $,0. and B.0O. respectfully petitions this court for a writ of certiorar 1o
review Lhe judgment of the United States Fifth Circuit of Appeals.

OPINIONS BELOW

T'he decision by the Fifth Circuit Court of Appeals denying Petitioners appeal of
the district court is reported as $.0., INDIVIDUALLY AND ON BEHALF OF
HER MINOR SON B.O., Plaintiff - Appeliant
Y

HINDS COUNTY SCHOOL DISTRICT; PRINCIPAL BEN LUNDY,

IN HIS INDIVIDUAL AND OFTICIAL CAPACITIES; ASSISTANT
PRINCIPAL TOMMY BRUMFIELD, IN HIS INDIVIDUAL AND Or -

FICIAL CAPACITIES: ASSISTANT PRINCIPAL MICHELLE RAY,

[N HER INDIVIDUAL AND OFFICIAL CAPACITILS,
Defendants- Appellees

On Appeal from the United States District Court, Southern District of
Mississippi (Northern (Jackson) No. 3:17 - CV-00383,



STATEMENT OF THE CASE

Just this year on March 23, 2020 this Court ordered that Fifth Circuit practice
of refusing 1o review certain unpreserved factual arguments for plain error was-er-

s, cites as S89 U.S. decided March 23,

roneos,
2020, Similarly, this case presents the question of whether this Court will require
lifth Circuit 1o again cease from refusing to review certain factual arguments for
plain error.

On April 1, 2020, this Court’s Panei denied Plaintiff"s/Appellanis petition to
vehear en banc. Additionally, April 7, 2020, this Court’s same Panel, denied Peti-
tdoners motion for an Oral argument, as well as Petitioners motion to vacate and
remand its opinion, Petitioner sought the Oral argument and/or vacate and remand
because the United States Supreme Court issued, an on point Per Curiam in

Charles Earl Davis v, United States, cites as 389 ULS, decided March 23, 2020,

Therefore, to preserve the status quo of the LS Supreme Court's holdings ordering
the Tifth Circuit from ignoring the United States Supreme Court’s on point opin-
ions regarding Fifth Circuit’s refusing to review certain facts of plain ervor by fed-
oral district courts as well as unwarranted searches of minors, 10 protect the U.S.
Constitution. and to have uniformity within district courts, and to prevent Distriet
Courts from ruling contrary to the United States Supreme Court. Plaintiffs/Appel-

lants vequest that this Court grant Petitioners request for Writ of Cernorarl,

I



I the case before this honorable Court, Sth Cireuit affirmation of the District
Court's holding in this case is conflicting with the decision of the U.S, Supreme

Court in Charles Earl Daviy v, United States, cites as 589 LS. decided March 23,

2020, which held that it rejects, “Fifth Cireuit’s practice of relusing to review cer-
tain unpreserved factual arguments for plain error. The Court recalls that Rule
52(b) states in full: “A plain error that affects substantial rights may be considered
even though it was not brought 1o the court’s attention,” The Supreme Court fur-
ther hield that * Finding no legal basis for the Fifth Circuit’s practice of declining to
review certam unpreserved factual arguments for plain error, the Supreme Court
vacales the judgment of the Fifth Cireuit and remands the case for further proceed-
ings.” Petitioner avers that the Filth Circuit has declined Petitioners weighty mat-
wor of material facts which completely destroys the ULS, Supreme Court’s unifor-
mity in Federal Courts.

Additionally, the Panel’s decision ignores binding precedent holding that appel-
late judges must generally defer to the district court’s factual findings and credibili-

ty determinations. Anderson v. City of Bessemer Clty, 470 11.5.8.564, 573,-74

(1985). Found within Judge Dennis observation. he wrote that “the panel majori-

ly s retrial of facts on appeal was so “egregious and peryasive” that, if allowed 1o

stand, the decision wi
Lo the absence of uniformity as required by this Court, cases involving facts thal
are substantial and material to the case will be at the whim of the courts and coni-

3



pletely uninformed. Additionally, material facts in minor children cases in
schools across the country will be subjectively determined by judges, wstead of
reasonably decided by jurors. Moreover, the orders of this Court will continue 10
be ignored by Fitth Circuit and thereby causing the strength of the United States
Supreme Court’s democracy of justice Lo appear lawed and inequality across the
Circuits.

This case is before the court based on credible case law that has been decided
just last- month, March 23, 2020, and to continue 1o ignore the Supreme Court’s de-
cision will cause severe damage 10 the judicial uniformness in the every Federal
Court. Therefore, to ignore the ULS. Supreme Court's recent decision. as well as
the ease law cited in Petitioners brief on appeal,would be a severe blow to the very
reason why laws of the United States Supreme Court are called to be unifarmed in
this country.

Uniformity of the Fifth Circuit must be manifestly shown in our appeal process.
otherwise. what would be the purpose of the U.S, Supreme Court or the L1.S. Con=
stitution and its amendments. 1f each appeal Circuit, picks und chooses which U.S.
Constitution they intend to hold their oath in, or choose to ignore the same, then
the laws of this nation does not work, Petitioner avers that such is the case sub ju-
dice and therefore, this Court should grant Petitioner’s motion for Wrif of Certio-

rar,



Petitioners contend that the district court made a plain error in reading the tacts,
deposition, and affidavits of PlaintifTs. Based upon this-clear and obvious error of
the distriet court, and Fifth Cireuit, without any public or otherwise opinion on the
merits of the case has now committed the same error. In fact. the panel from Fifth
Cireuit, appears to not have even read the facts, instead, began a censoring of Peti-
tioners facts as “gay bashing.” Which was not found in the facts presented in the
appeal. Additionally, Petitioner had to apologize 10 the Fifth Circuit for any gay
sounding bites in the document all while trying not to disturb Petitioners right o
appeal to the Fifth Circuil, and Lo ensure the Fifth Circuit that the facts presented
were not the opinion of the Petitioners counsel, but facts as the child represented in
his deposition. affidavits, and briefs,

The minor maintains that his Fourth Amendment right 1o be frec from unwar-
canted searching of his body was wrong, when he was searched, by intrusive offen-
sive touching into the minor’s front pockers (the moving of the assistant principal’s
hands in the minor boy’s penis arcd for candy), Al all times during the intrusive
cearch of the minor's front pockets, the minor swore in his affidavit that he was
very uncomfortable being felt in the area whete his penis was located. See Affi-
davit of $.0. and B,O *ROA.19-60650.1 000." and “ROA.19-60650,1001."

As a result. $.0. the mother of minor B.O. sued Hinds County School District
for the unwarranted touching of the minor in his privacy arcu as tound in the com-

S



plaint. See Amended Complaint “ROA, 19-60650.60." [t has never been found
throughout Plaintiffs’ complaint that the Defendant “grabbed” the minor boy's pe-
nisitsell. However, somehaw, and after the District Court had, in a previous ruling
for summary judgment, ruled that based on the fucts as presented in PlaintifT's
pleadings, that the issue was about the offensive und intrusive in light of the cir-
cumstances revolving around candy, not weapons nor drugs nor any other eriminal
activity allegedly done by the minor while in his school classroom, District Courts
first Order filed July 3, 2018, Se¢ “ROA.19-60650-454.

Within wecks of filing the appeal with the Fifth Circuit, this the [3] Panel Jus-
tices entered and published an opinion on February 7, 2020, The Panel did nol
state any law to support a denial based on their holding that the appeal on its face,
shawed ho right o reliel for the appellant, Instead, the Panel opined in it’s fool-
note and that opinion seemingly was to flare up fear in the appellant’s attorney for
bring the lawsuit of what the Panel believed was gay bashing, Appellants attorney
responded with a metion to reconsider the facts and an apology if the writing of the
claimed gay intention of the assistant principal offended the court. It was then that
the court withdrew it's February 7, 2020 opinion. Appellants counsel received sev-
eral call from across the country, of personfs] desiring an opinion regarding the
Court’s censoring the attorney. As a result, counsel. avers that although the Court
withdrew its previous opinion, the mistake of making such incorrect and mean
spiited remarks were never taken back from the Court. In fac, there was one per-

6




son stated to this counsel, 1 thought the Appeals Court Justices were sworn o up-
hold the United States Constitution, including the 1st Amendment, [reedom of
speech.  As counsel for appellants, 1 tend to agree. Where the facts are what they
purport to be, then why is the Sth Circuit the one violating the very U.S. Constitu-
tion that they swore to uphold, by censoring frecdom of speech.

It follows that even after the panel withdrew it's opinian (which was not found
i law). it still did not render any law to support the findings, as such, Appellants
filed a motion for En Banc Rehearing, it too, was denied. A motion for Oral Ar-
sument, denied, and a motion to vacate and remand was also denied. The later two
motion were denied, April 7, 2020, Thereby leaving Petitioner to seek this Writ of
Certiorari,

REASONS FOR GRANTING THE WRIT

THIS COURT SHOULD GRANT TIHE PETITION TO RESOLVE THE
CONFLICT BETWEEN THE FIFTH CIRCUIT REFUSAL TO FOLLOW
THE SUPREME COURTS RECENT ON POINT OPINION IN Charles Earl
Davis v, United States, cites as 589 U.S. decided March 23, 2020

ila, 738 I'ed. Appx. 257

Ihe LS. Supreme Court held in
(5th Cir. 2018), sua sponte,fo grants rehearing of its opinion dated May 16, 2018,
This has the effect of vacating that decision. Moreover, even 5th Circuit's Court of
Appeals, honorable judge. James E. Graves, Jr.. Circuit Judge, held that change in
law. desite to avoid unwarranted sentencing disparities, and defendant's due dili-
gence weighed in favor of withdrawal of the Court's mandute.

7



The Supreme Court has recognized that courts of appeals have an inherent pow-
er 1o recall thetr mandates.”_ Goodwin v. Johnson, 224 F.3d 450, 459 (5th Cir.
2000) (citing Calderon v. Thompsen. 523 U.S., 538. 549, 118 8.CL. 1489, 140
[ Ed.2d 728 (1998)). *Our authority to recall our mandate is clear.” United States
v, Tolliver. 116 F.3d 120, 123 (5th Cir.1997). *Nonetheless, the Supreme Court has
imstructed that we may exercise that power only upon a showing of “extraordinary
circumstances.' " United States v, Fraser, 407 F.3d 9, 10 (1st Cir.2005). In this
circuit, the court's mandate “will not be recalled except to prevent injustice,” 5th
Cir. R. 41,2, Under these standards, | conclude that the mandate in this criminal
appeal of Bennie D. Emeary, Jr, shall be recalled United Stutes v, Emeary., 794 F,
3d 526, 527-28 (5th Cir. 2015). Likewise, here, Plaintiff-Appellants have shown
where the U.S. Supreme Court has decided an opinion regarding plain error that is
on point with this case, but conflicts with 5th Circuils affirmation, therefore, this

request is necessary to prevent injustice as required by the Sth Circuit.

THIS COURT SHOULD GRANT THE PETITION TO STOP THE RIPPLE
EFFECT OF EXPANDING IRREPARABLFE HARM AS FIFTH CIRCUIT
CONTINUE TO ENACT LAWS IN DIRECT CONFLICT WITH THIS
COURT'S ABROGATED CASES BY THE FIFTH CIRCUI'T.

ie.,a “reasonable

The threshold requirement for a recall of the mandale,
probabilin” that Plaintiffs petition for writ of certiorari is provided to help the

Fifth Circuil recognize it's error in reviewing material focts,



According to the Supreme Court, certiorari is principally warranted when a de-
cision of the court of appeals “conflicts with relevant decisions of |the Supreme|
Court.” Sup. Ct. R. 10, The panel majority’s decision dircetly conflicts with the

. cites as 589 LS, de-

Supreme Court case of
cided March 23, 2020, which is identical to the claims made by Petitioner in the

instant case. (regarding plain errors made by the district court and now Panel),

The Supreme Court has also stated that

sion of the court of appeals “has so far departed from the accepted und usual

course of judicial proceedings,..is (0 call for ap exercise ol this Cou ri’s super-

visory power.,” Sup, CT. R. 10, These criteria are met as well, As lound in

Charles Earl Davis v. United States, cites a8 389 1.8, decided March 23, 2020, the

Supreme Court stated that it rejects. “Fifth Circuit's practice of refusing to review

certain unpreserved factual arguments for plain error.  The Supteme Court turther

hald that * Finding no legal basis for the Fifih Circuit s pracice of declining 10 ve-

view certain unpreserved factual arguments for plain error, the Supreme Court vi-

cates the judgment of the Fifth Cirouit and remands the case for further proceed-
ings.”
Certiorari s necessary to restore the national uniformity in constitutional law of

precedent cases that have already been decided by Federal Courts.



Additionally, Neither Judge Higginbotham, nor Engelhardt, or cven judge
HO, provided an opinion based on the facts of this case. In fact, even the censor-
ing as provided in the February 7. 2020 opinion of the Court, suggest that Justice,
HO. did not write the footnote nor the opinion that was provided because found
within this footrote, the writer states; “In addition, Judge HO would have directed
§.0)."s counsel to explain why she should not be sanctioned for filing a frivolous
appeal.” This suggest that the writer and the honorable Justice are likely not the
same, which might explain why this matter was denied (3) times even with recent
LS, Supreme Court case law eited. Petitioner avers that the appeal system is
fawed if it allows such error to continue in the face ol democracy wherehy the
people are relying on the Courts to honor it's oath of allirmation to withhold the
U.S. Constitution.  The recent law decided by the U.S, Supreme Court dated last
month, March, 23, 2020 justifies a stay due 10 the possibility of reversal by the
Supreme Court in this case.

Fifth Circuit like the district court committcd a plain error in reading the facts
as sworn in affidavits, depositions and pleadings. In facy, the panel of the Fifth
Civeuit appear o have reached so far beyond the facts of this case. and began
theory that was notapplicable to this case. B,0. never said that he knew M.
Brumfield was gav, and that il pay that was why he felt around the child's penis.
Instead. Petitioner offered evidence from his deposition that “he and other students

belioved the assistant prifcipal was gay and that the child was not homophobic. ”

10



Such statenient was the only mention of gay, the issue was about the male assistatit
principal feeling in the child's pockets around his arousal area tor candy that this
same assistant principal already had proof of from the book bag . Please See
“ROA.19-60650.618." and “ROA.19-60630-619." As well as B.O.'s deposition
excerpt of when he was asked by Detendant, what part ol his body did Defendant,
My Brumltield, touch, Moreover, The minor, B,O, stated on line 16 and 17. See
SROAL19-60650.800. and “*ROA.19-60650.802." More speceifically line 14,15
and 16. Stating: “Well, he touched in the —my penis area and was very close to
it. It made me very uncomfortable.”

Petitioner cited Safford Unifed Sch. Dist. No.1 v. Reddinps, 557 LI.S. 634, 372-

73 (2009). to show one of the most on point cases to show the intusiveness of a

school district over reaching power insearching a miner's body for prescription

streneth ibuprofen and naproxen_atl sehool. Appellant, cited the cuse to show that

this child was accused of distributing bite size “candy.” not drugs. nor weapons,
only what children are often tound on school grounds with, “candy.” As such, Ap-
pellant prescribed the offensive and intrusive nature of the circumstances, that is
being searched around the penis for candy by a male teacher of whom the minor
believed to be gay acting, the minor did not say he knew that Mr. Brumfield was
eay. Please See “ROA.19-60650.618." and “"ROA, 19-60650-019."
Plaintifi-Appellants will suffer irreparable harm if this Petition for Writ of Cer-
tiorari is denied. If this Writ of Certiorari is denied then the U.S, Supreme Courl

I



holding in Reddings. and Charles Earl Davis v. United States, cites-as 589 LS,

decided March 23, 2020, is un-uniformed and inconsistent with the U.S, Constitu-
tional provisions, “The L.aw of the Land.” as well as 5th Circuit unconstitutional

acts regarding plain errors of the district courts.

Fifth Circuit failed to tollow the holdings in Safford Unifed Sch. Dist. No.l v.

Reddings 557 U.S. 634, 372-73 (2009), and United States v. MePhail, 112 F.3d

197, 199 (5th Cir.1997). where the Supreme Court held:™ Under the plain error
standard, we may exercise our discretion Lo correet @ITors that seriously alfect the
fairness. integrity, or public reputation of judicial proceedings if the appellant
shows clear or obvious error that affects his'substantial rights.”

Fifth Clreuit failed to distinguished why ignoring the Supreme Court's case law
regarding scarches of minors while at school for candy that had already been found
did not fall in the purviews of the minor’s substantiul rights being violated.

5th Circuit has held that a party must establish three elements to satisty the plain,
error standard of review. (1) the distriet court committed an error, (2) the error was

plain, and (3) the error affected his substantial rights, United Stares v. Handy, 647

Fed. Appx. 296, 299 (5th Cir. 2016). As such. Plainti(T has established that the dis-
trict court in its ruling and Order, committed an error, and that error was plain be-
cause the facts were in the four pages of the pleadings: depositions, and affidavits,

as well as Plaintiff/Appellants’ complaint,



THIS COURT SHOULD GRANT THE PETITION TO PROVIDE DE-
FINITIVE GUIDANCE ON WHAT CONSTITUTES OUTLIER PRACTICE
FOR THE FIFTH CIRCUIT'S REFUSING TO REVIEW CERTAIN UN-
PRESERVED FACTUALARGUMENTS FOR PLAIN ERROR

I'he balance of equities overwhelmingly favors Petitioners being granted this writ
of certiorari, Here. the Fifth Circuit never opined on the facts of the case, instead.
Fifth Circuit only opined on accusing Petitioners counsel of gay bashing, which
was not the subjeet of the issue, 5th Circuit holds that for a dispute to be genuine as

required by F.R.C.P. 56, “The dispute must be genuine, and the lacts must be mate-

vl Professional Managers, Ine. v. Fawer, Brian, Hardy & Zatzkis. 799 . 2d

218, 222 (5th Cir. 1986), Additionally, 5th Circuir held in_Phillips Qil Coumpany. v.

b e -

QKC Corporation, 812 T.2d 265, 272 (5th Cir. 1987) that, “With regards to *mate-
riality ', only those disputes over facts that might uflect the outcome of the lawsuit
under the governing substantive law will preciude summary judgment.”

In summalion, Petitioners has provided Fifth Circuit and now this Court with
indisputable material facts regarding plain clear and obvious error|s] made by the
district court. As a result, Petitioners contend that it is apparent that the outcome of
the case was substantially affected by the niis-interpreted facts that were assumed
by the district court. as well as ignored by Fifth Cireuit, and as such granting of Pe-

titioners writ of certiorari is necessary for guidance.

..__
LY



In the case sub judice, the Fifth Circuit blaantly ignoved it’s on holding decid-

ed by 5th Cireuit: “legal error is plain where it is “clear or obvious, rather than

subject to reasonable dispute,” United States v. Hundy 647 Fed. Apps. 296, 300
(Sth Cir, 2016.)

Sth Circuit further hield that “court held that it exercises its discretion to reverse
the district court only if “the errar seriously affects the [airness, integrity, o public

80 Fed. Apps.

reputation of judicial proceedings.
334, 338 (5th Cir. 2003). Petitioner adamantly swears that the district court nor the
Fifth Circuit, has given this minor the fairness that the law requires,

The fact is that Petitioner has competently and zealously established that Peri-
lioners issue was that the child was felt in his private area by Defendant Brumlield,
and not the grabbing of the minor's penis as subscribed by the district court, and
that touching/feeling was uan unwarranted scarch. Please see. “ROA.
19-60650.1000." and “ROA.19-60650.1001.” where the minor swore in his affi-
davit that he was very uncomfortable being felt in the area where his penis was lo-
cated. Also, B.O.'s deposition excerpt of when he was asked by Defendant, what
part of his body did Defendant, Mr. Brumfield, touch. The minor, B.O. stated on
line 16 and 17. See “ROA.19-60650.800, and “ROA.19-60650.802," More specif-
ically line 14,15 and 16, Srating: “Well, he touched in the —my penis area and
was very close to it. It made me very uncomfortable.”

V. A Bond Is Not Necessar

4



CONCLUSION

Forthe reasons set forth ubove. Petitioner prays that this most honorable court
of the United States of America will grant this petition for a Writ of Certiorari.
Respectfully submitted, this the 125th day of June 2020,

/s/Abbyv Robinson (Bar #312964)
227 E. Pear!] Street

Tackson, MS 39201

Ph. 601-321-9343

[Fax, 601-487-6326

Email: arobinsonlaw{irm @ y:

th
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[ certify that on June 23, 2020, I caused the foregoing Lo be electronically filed

with the Clerk of the Court for the United States Supreme Court by following the

rules of the United States Supreme Court for petition for writ of certiorari, | fur-

ther certify that all participants in the case are registered CM/ECF users and that

service will be notified by the clerk of the United States Supreme Court.

Honorable Daniel Jordan, [11, United States District Chief Judge

s01 E, Court Street

Suite 2.500

Jackson, Mississippi 39201
jordan chambersi@ mssd.uscot
Ph, 601-608-4120

Christy Vinson Malatesa

DANIEL, COKER, HORTON & BELL
4400 Old Canton Road. Suite 400 (39211)
E-mail; ecmalutesa@danielcoker.com

M. James Weems
Jweems@daniclcoker.com

Counsel for Appellees

John S, Hooks

Adams und Reese LLP

1018 Highland Colony Parkway, Suite 800
Ridgeland, Mississippi 39157

E-mail johnhooks@@arlaw.com

Counsel for Appellees

By: /s/Abby Robinson. esa.

Abby Robinson & Associates Law Firm PLLC
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IN THE UNITED STATES COURT OF APPEALS
FOR THE F1FTH CIRCUIT

No. 19-80650

g (). individually and on behalf of her minoy son, B.O..

Plantiff - Appellant
V.
HINDS COUNTY SCHOOL DISTRICT; PRINCIPAL BEN LUNDY. in his
individual und official capacities; ASSISTANT PRINCTPAL TOMMY
BRUMFIELD, in ns individual and official capacities; ASSISTANT
PRINCIPAL MICHELLE RAY, in her individual and official capacities,

Defendunts - Appellees

Appeal from the United States Distriet Court
for the Seuthern District of Mississippt

ORDER:

(v) The Appellant's motion for () stay (¥ y recall and =tay of the mandate
pending petition for writ of certiorari is DENIED.

() 'The Appellant's motion for ( ) stay ( ) vecall and stay of the mandate
pending  petition  for  writ of certiorari i= GRANTED through

= |
.j_ _-__;( = ’J

JAMES C. HO |
UNITED STATES CIRCUIT JUDGE
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Case! 19-60850 Document: 00515374019 Page: 1 Date Filed: 04/07/2020

(N THE UNITED STATES COURT OF APPFALS
FOR THE FIFTH CIRCUIT

No, 19-60650

S 0., individually and on behalf of her minor sen, B.O.,

Plaintiff - Appellant
¥:
HINDS COUNTY SCHOOL DISTRICT: PRINCIPAL BEN LUNDY, in his
individual and official capacities; ASSISTANT PRINCIPAL TOMMY
BRUMFIELD, in his individual and official capacities; ASSTSTANT
PRINCIPAL MICHELLE RAY, in her individual and official capacities,

Defendants - Appellees

Appeal from the United States Distriet Court
for the Southern District of Missigsippl

Before HIGGINBOTHAM. HO, and ENGELHARDT, Cireuit Judges,
PER CURIAM:

Appellant has multiple motions pending before this court. IT 18
ORDERED that all of Appellant's pending motions are DENIED.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 19-60850

g ()., individually and on bohalf of her minor son, B.O..
Plaintiff - Appellant

N

HINDS COUNTY SCHOOL DISTRICT: PRINCIPAL BEN LUNDY, in lns
individual and official capacities; ASSISTANT PRINCIPAL TOMMY
BRUMEFIELD, in his individual and official capacities; ASSISTANT
PRINCIPAL MICHELLE RAY, in her individnal and official capacines,

Defondants - Appellees

e —————

Appea) from the United States District Court
for the Southern District of Mississippi

ON PETITION FOR REHEARING EN BANC

(Opinton 02/18/2020 , 5 Cix,, y == sl e 2%

Before HIGGINBOTHAM. AO, and ENGELHARDT, Circull Judges.

PER CTRIAM:

(V) Treating the Petition for Rehearing En Bane as a Petition for Panel
Rehearing, the Perition for Panel Rehoaring 1s DENIED, No member of
the panel nor judge m vegular active sorvice of the court having
vequested that the cowt he polled on Rehearing En Bane (I'ED. R. APP.

17, and 57 CIR, R- 35), the Petition for Rehearing in Banc1s PENIED



Case: 18-60650  Document 00515354053 Page:2 Dale Filed: 03/20/2020

Treating the Petition [or Rehearing En Banc as a Pefition for Panel
Rehearing, the Petition for Panel Rehearmg 1¢ DENIED. The court
having been polled &t the request of one of the members of the court and
a majority of the judges who are in regular active service and not
disqualified not having voted in favor (FED, R, APP. P, and dre CIR. R 356),
the Petition for Rehearing En Bane 18 DENIED,

ENTERED FOR THF, COURT:

~t il T Il‘
= |

)

ONITED STATES CIRCUIT TUDGE
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Case: 18-60650  Document. D0516374066 Page:1 Date Filed. 04/07/2020

[N THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

n1ed Siates Court of Appears

— £ifth Cirut
s FILED
No. 19-60650 February 18, 2020
Summary Calendar
Lyle W. Cayce
Clerk

D.C. Docket No, 3:17-CV-383

S 0., individually and on behalf of her miner son, B.O.,
Plaintiff - Appellant

v,
HINDS COUNTY SCHOOL DISTRICT; PRINCIPAL BEN LUNDY, 1n his
individual and official capacities; ASSISTANT PRIN CTPAL TOMMY
BRUMPTELD, in his individual and official capacities; ASSISTANT
PRINCTPAL MICHELLE RAY, in her individual and official capacities,

Defendants - Appellees

Appeal from the United States Distmat Court for the
Southern District of Mississippt

Before HIGGINBOTHAM, HO, and ENGELHARDT, Circuut Judyges.
JUDGMENT
This cause was considered on the recard on appeal and the bricfs on file.

It is ordered and adjudged that the judgment of the Distriet Court 1
affirmed. See o™ Car, R, 47.6.

IT I8 FURTHER ORDERED that plaintiff-appellant pay to defondanis-
appellees the costs on appeal to be taxed by the Clerk of this Court.

Certified as a true copy and lssued
as the mandate on Apr 17,2020

Attest: d W 0
. Ca
m. Fifth Cireunit

Clerk, L.S, Court of App
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

Lnited States Court of Appeas
Fifih Circad

FILED

No. 18-60650
Summary Calendar February 18, 2020

Lyle W, Cayce
Clerk

3.0.. individually and on behalf of her minor son, B.O,,

Plaintiff - Appellant
Y.
HINDS COUNTY SCHOOL DISTRICT; PRINCTPAL BEN LUNDY, in his
individual and official capacities: ASSISTANT PRINCIPAL TOMMY
BRUMFIELD. in his individual and official capacities; ASSISTANT
PRINCIPAL MICHELLE RAY, in her individual and official capacities,

Defendunts - Appellees

Appeal from the United States Distriet Court
for the Southern Distriel of Missigsippt
USDC No. 3:17-CV-383

Bofore HIGGINBOTHAM, HO, yind ENGELHARDT, Circuit Judges.
PER CURIAM:*
The panel acknowledges counsel's apology pxpressed m the petition for

panel rehearing. The petition for panel rehearing is denied. The opinion filed
\

* Pursuant to ATH CIR. R, 155, the court has dotermined that this opinion should not
be published and is not precedent except under the limited eircumstinces st foyth in 51TH
(IR R, 47.5:4
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No. 19-60650

an February 7, 2020, 15 hereby withdrawn. The judgment of the district eourt

is affirmed, See bch Cir. R, 17.6.

o



IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

NO. 19-60.650 Uniad Stetes Court ofAppesls
Fifti Gircun
Summary Calendar FILED
February 7, 2020
Lyle W, Cayce

5.0.. individually and on behalf of her minor son, B.O., b
er

Plaintiff - Appellant
V.

HINDS COUNTY SCHOOL DISTRICT; PRIN CIPAL BEN LUNDY, in his
individual and official capacities; ASSISTANT PRINCIPAL TOMMY
BRUMFIELD, in his individual and official capacities; ASSISTANT
PRINCIPAL MICHELLE RAY, in her individual and official capacities,

Defendants - Appellees

Appeal from the United States District Court
for the Southern District of Mississippi
USDC No. 3:17-CV-383

Before HIGGINBOTHAM, HO, and ENGELHARDT, Circuit Judges.
JAMES C. HO, Circuit Judge:

S.0. brought this suit on behalf of her then twelve-year old son, B.O, She
claims that Timothy Brumfield, an assistant principal at B.O.'s schoal, violated
her son's Fourth Amendment rights by searching his pockets after a teacher
caught him selling contraband ¢andy.

When she first filed this suit, S.0. mitially alleged that Brumfield had
grabbed her son’s genitalia. 5o the district court denied Brumfield qualified

immunity. But undisputed record evidence later demonstrated that, at most,



No. 19-60650

Brumfield had only searched the boy's pocket and did not grab his genitalia,
Accordingly, the district court granted Brumfield qualified immunity.

On appeal, 8.0, complains that the district court misunderstood her
carlier argument. She contends that she never claimed that Brumfield
grabbed her son's genitalia—only that Brumfield unreasonably searched his
pockets. But accepting her contention as true, it only means that the district
court should have granted gualified immunity to Brumfield even earlier.

On the face of the appeal, then, it is patently obvious that there 18 1o

selief to which S.0. is entitled, We accordingly affirm.!

! In addition, Judge Ho would have directed 5. 0.'s counsel to explain why she should
ot be sanctiened for filing a frivolous appeal, see FED. R. APP. P, 38—if not also for “conduct
unbecoming a member of the bar,” see FED. R, ApP. P. 46(b)}-{c). As explained above, the
appeal is demonstrably frivolous on the face of counsel’'s briefs. Moreover, those briefs not
anly contain countless misspellings and grammatical errors—they also appear to appeal to
prejudice. Counsel's oponing brief repeatedly contends that “Brumficld was touching around
1 minors [sic] pocket, making minor believe the Defendant was gay." Her veply brief then
concludes that B.Q. “believed that ... Broomficld [sic] was gay, making the touch of the
minor’s privacy area that more offensive.” That iz circular logic; Brumfield searched B.O's
pockets, so he must be gay—and because he 18 gay, he shouldn’t have searched B,0.’s pockets.
And the demonstrable failure ol counsel's logic makes one wonder why counsel bothers Lo
bring up sexual orientation at all. It should go without saying that members of the bar are
expected to engage 1 legal argument—not prejudice. But ¢f, Glass v. Paxton, 900 F.3d 233,
238 (5th Cir, 2018) (quuting o professor's deelaration, which eounsel urged district court to
review, that she feared “religiously conservative” and "libertarian” students because they
hold “extreme views,” are prone to "Anger and impulsive action," and are "more likely to own
guns given their distaste for government”).



[N THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No, 19-60650 United smF?h%;:n:. _?' Appsala
Summary Calendar FILED
February 7, 2020
D.C. Docket No. 3:17-CV-383 Lyle W. Cayce
Clerk

. 0., individually and on behalf of her minor son, B.O.,
Plaintiff - Appellant

V.

HINDS COUNTY SCHOOL DISTRICT; PRINCIPAL BEN LUNDY, in his
individual and official capacities; ASSISTANT PRINCIPAL TOMMY
BRUMPFIELD, in his individual and official capacities; ASSISTANT
PRINCIPAL MICHELLE RAY, in her individual and official capacities,

Defendants - Appellees

Appeal from the United States District Court for the
Southern District of Mississippi

Before HIGGINBOTHAM, HO, and ENGELHARDT, Circuit Judges,

JUDGMENT

This cause was considered on the record on appeal and the briefs on file.

It is ordered and adjudged that the judgment of the District Court is

affirmed,

IT1S FURTHER ORDERED that appellant pay to appellees the costs on

appeal to be taxed by the Clerk of this Court.



Case 3.17-6v-00383-DPJ-FKB Document 53 Fled L0/18/17 Page 1ot7

o

UNTTED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

S.O., INDIVIDUALLY AND ON BEHALF

OF HER MINOR SON, B.O, PELAINTIFFS

V. CIVIL. ACTION NO.3;1 7-CV-383-DPKTT

HINDS COUNTY SCHOOL DISTRICT. EI AL DEFENDANTS
ORDER

[ here are four motions pending in this § 1983 case: Defendanty filed three sepuarate
Motions to Dismiss |10, 18, 20]. each raising arguments as to why particular claims should be
dismiissed as 1o certain defendants, and Plaintiffs moved 10 amend their complaint [507, Tor the
reasons that follow, Pefendant Hinds County Schaol District’s motion 10 dismiss[18] is granted
in part: Delendants Ben Lundy, Tommy Brumiicld. Michelle Ray. and Shannon Rankin's motion
to dismiss |20] is granted in part; Defendants Byram Police Depariment and Officer Ricardo
Montez Kincaid s motion to dismiss [10) is denied:and Plaintiffs’ motion to amend [50] is
denied.

. Backeground

IMaintifts are suing Defendants due to alleged conduct that accurred during a diseiplinary
action 4t Byram Middle School. Plaingffs” Amended Complaint [3] alleges that on April 4.
2017, Defendant Shannan Rankin, a social-studies teacher, accused Plaintiff B.O,, a seventh-
arade student, of selling candy bars during class and directed hins to go to the assistunt
principal’s office. Onee there. Detendunt Tommy Brumilield. an assistant principal, proceeded ©
pat-down and empty B.0) s pockets in search of evidence pertaining o the candy-bar sales but

found nothing. During this pat-down, 13.0. alleges that he feht his penis being touched.
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When Brumfield found nothing in B.0.'s pockets. Defendant Michelle Ray, another
assistant principal, emptied B.O."s school bag and found various items, mcluding n purse and
three Hinds County Scheol District ("HCSD") caleutators, B.O. elaims that his math teacher
authorized him to carry these caleulatorsand that the purse belonged to his aunt.

Alier these searches, B.O), says he was forced to dig in a trash can (0 search forany candy
wrappers that were thrown away during his trip to the assistant principal’s office. B:O). alleges
that all of this occurred in the presence of Defendant Offiver Ricardo Montez Kincaid, an otficer
with the Byram Palice Department,

Based on these events, S.0. filed this suit individually and on behalf of her minor son
B.O), They assert cluims under § 1983 for vielating the Fourth, Thirtzenth, and Fourteenth
Amendrients as well as varions state-law causes of action. Delendants: who were sued in their
individual and olTicial capacities. have since filed multiple motions 1o dismiss [10, 18, 20] that
identify purported deficiencies in Plaintiffs” Amended Complaint. Having been fully brisfed. the
Court is ready to rule on these motions and otherwise clean up the docket.

1. Muations

A Hinds County Schoal District’s Motion 10 Dismiss

Plaintiffs say Defendam 11CSD is liable under § 1983 and state law because its
employees vinlated B.O."s constitutional rights and otherwise assaulied him, HCSD raises two
issues {n ts motion to dismiss [ 18], First. HCSD says that Plaintiffs” Amended Complaint

should be dismissed because it js unsigned. Second. HC'SD contends that the Courl cannot hear

12
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Plaintiffs’ state-law claims because Plaintitfs faited to comply with the Mississippi Tort Claims
Act's (“MTCA™) notice provisions, See Miss. Cade Ann. § 11-46-11.

First. in regards to the unsigned Amended Complaint, Plaintifts filed 4 signed version of
the signature page on June 26, 2017, See Attachment [15]. While this entry 15 dated 35 days
alier Plaintiffs filed the Amended Complaint, the Court finds that Plaintiffs cured the defect and
ECSD was not prejudiced. Therefore, the Court will focus on HOSID's second argument

There is no dispute that Plaintitfs failed to give HESD notice of their state-law claims,
Under the MTCA, a plaintill wishing to bring a tort claim against a govesnment entity must
provide written notice of the claim “at least ninety (90) days hefore instituting suit ™ Miss, Code
Ann, § 11-46-11(1). This pre=suit-notice requirement is jurisdictional and~imposes 4 condition
precedent o the right to muintain dn action.™ Bumlon v, King. 995 So, 2d 694, 693 (Miss, 2008)
(quoting Miss, Dep 1 of Pub. Saferv v. Siringer. 748 So. 2d 662, 663 ( Miss. 1999)). But PlaintifTs
hope to evade the notice requirement by arguing that the Court has original jurisdictiom over their
§ 1983 claims and may exervise supplemental jurisdiction over the tort claims, See I'ls.” Mem,
[29] at 4 (citing 28 U.S.C. § 1367(a)). Thus, they scem 1o suggest that no notice was required.

Plaintiffs offer no authority for this argument. and it is not persuasive. Bringing federul
and state-law causes of action in the-same federal suit may create supplemental jurisdiction under
§ 1367(a), but it does not circumvent ¢onditions precedent 104 state’'s consent 1o such suits, CF
Ravgor v. Regents of Univ. of Minn, 534 U.S, 533, 341-42.(2002) (“TW I cannot read § 1367(u)
10 authorize district courts to exercise jurisdiction over clamms agamst nonconsenting Skaics. even

though nothimg in the statute expressly excludes such claims. Thus, consistent with | Blurchford

1ICSD also contested service of process. but Plaintiffs later remiedied that defect us to this
Defendant, See HCSD Reply [32]at 2,

L)
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v. Native Village of Noatak. 501 U.S. 775 (1991)] we hold that § 1367a) s grant of jurisdiction
does not extend 1o claims against nonconsenting state delendants.™); see wlso Monigoniery +
Misyiysippi, 498 1. Supp, 2d 892, 905 (5., Miss. 2007) (refusing to hear plaintif’s staze-law
claims brought with federal ¢laims under § 1367 and convluding that “[hlecause [plaintiff] failed
to provide any notice whatsoever, the Court finds that all state law tort claims for “wrongful
demotion’ are procedurilly barred due to his [ailure to camply with the netice provisions of the
MTUAT). As such. Plaintiffs’ failure to provide statutory notice is fatal to their state-law canses
of action against HOSE. HCSD's Motion 1o Dismiss | 18] is granted i part as to PMamuills’
state-law claims,

13. Defendants Brumfield, Lundy, Ray, and Rankin’s Motion to Dismss

These defendants raise twe issues: (1) that service of process was never perfecied: and
(2) that Plainti(T% failed to give notice under the MITCAL The first arpument scems moot, and the
second is at least partially correct.

Starting with service of process. Plaintiffs’ initial attempls 10 serve these Detendants
individually failed to comply with Federal Rule of Civil Procedure 4(e). But Plaintiffs have
since taken another stab at it. and this time they appear to have complied with the rules. See
Summons Returns [33—49), Because these subsequent attempts oceurred within 90 days of filing
the Amended Complaint, the issue appears 1o be moot~

A% tor MTCA notice, Plamtiffs bring state<law claims against Defendants Brumfield and

Lundy in their individual and official eapacitics, See Am, Compl. [37at 12-13. Yet as with

 All of this aceurred after the parties completed brieting, so the Courl has some coneern that
Tretendams may have issues regarding the most recent atempts, That said, ineffective service of
process may be waived. and these new returns were docketed at the latest on August |5, 2017,
S far. there have been no objections.
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HCSD, there is no dispute m the record that Plaintiffs never provided notice of their intent to
bring these claims. Defendants therefore assert that “this Cowrt lacks personal jurisdiction over
same.” Defs.” Mem. |21] at 2. But Defendants fail to elaborate or explain whether their
argument relutes to the afficial and/or individual-capacity claims apainst Brumfield and Lundy,

In Johmsony. Ciiv of Shelbv. Mississippi, the Fitth Circuit summarized the MTCA notice
fequirements as they apply fo individual state employees:

This “notice requirement applies 1 sait brought against an emplayee, acting in his

official capaciv™ MeGehee v. DePoyster, 708 So, 2d 77, 79 (Miss. 1998),

Mareover, “an action against a government emplovee in his mdividual capacity

may be subjeet to potice of elaim requirements if' the act complained of oceurred

within the scope and course of his employment.” 7 at 80, The MTCA, however,

does not “requir[e] notice to . ., government authorities of suil brought against

[them | mdividually for acts outside of the scope of [their] employment.™ £l at

81
743 F.3d 39, 63 (5th Cir. 2013). rev 'd am ather grovnds, 135 S, Ct, 346 (2014) (alternations in
original).

Under these standards. the officiul-capacity state-law cluims arc dismissed. But the
individual-capacity elalms are trickicr 10-address without relevant argument from the parties.
I'he Court therefare denics thiat portion of the motion [20] without prejudice.’

€. Detendants Byram Police Department and Officer Kincaid's Motion to Dismiss

These Defendants say that Plaintitfs’ claims should be dismissed lor failure to provide
MITCA notice and failure to perfect service of process as to the Byram Police Department,

First, regarding the MTTA-notice issue. Defendants assert that the lack of nofice destroys

the Court's “jurisdiction to hear the claims against” them. Defs,” Mem. [11]at 2, But the only

*OF course any individual-capacity claims regarding acts taken within the course and scope of
employment would be barred under Mississippi Code section | 1-46-7, That issue is not before
the Court at this Lime.

AN
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¢lnims #gainst these Defendants arise under § 1983, so there are no state-law claims for which
MTCA notice would be required. See Felder v, Casey, 487 LS, 131, 133 (1988) (holding thai
fuilure to eomply with pre<suit-notice requirement under state luw could not bar action under
§ 1983), Defendants’ notice argument lacks merit.

Sccond, Plaintilfs have since cured the service-at-process defect as 1o the Byram Police
Department. Five days after these defendants (iled their motion to dismiss, Plaintitfs effected
service upon the City of Byram's municipal clerk: See Pls.” Mem. |17 at 3, Defendams filed no
reply challenging this portion of Plaintiffs’ response, and for these reasons, their Motion to
Dismiss [ 10] s dented.

B Motion to Amend

Plaintitfs filed a motion 1o amend their Amended Complaint on August 28, 2017,
Plaintiffs’ motion is defective. however, since MlaintilTs did notattach a proposed amended
pleading as an exhibit, See L. Civ, RO15, (M1 leave of court is required under Rule 15, a
praposed amended pleading must be an exhibit to-a motion for leave to file the pleading. and. it
the motion is granted, the movant must file the amended pleading as g separately docketed item
within seven (7) days from entry of the-order granting the motion.”). Therefore. the Court denies
Plaintiffs’ motion to amend [501.}

VI,  Cenclusion

The Court has considered all the parties” arguments.  Those not specitically addressed do

not change the outcome, For the foregomg reasons, first. the Court grants Defendant HOSD's

Mation to Dismiss | 18] solely as 10 1he state-law claims. Second. the Court grants Detendants’

4 The Caurt is also concemed that Plaintiffs” proposed amendment is futile as il sechs 1o add
stateslaw elaims against Detendants Bytam Police Department and Officer Kincaid. The Court
would not have jurisdiction over these elaims if Plaintiffs falled 1o give notice under the: MICA,

6
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Maotion to Pismiss [20] solely as to the state-law ¢laims asserted against Defendams Brumfield
and Lundy in (heir official capacities, Third, the Court denies Defendants” Motion 1o Bisniiss
[10]. Finally, the Court denies Plaintiffs’ Motion o Amend Complaint [30],

The Court also orders that the stay entered on August 28, 2017, by United Stales
Magistrate Judge T. Keith Ball be Titted, and proceedings may continue consisient with these
holdings.

Finally, the parties-are dircoted o contact Judge Ball's chambers within ten days of the
entry of this Order 10 set the case for a case-management conference,

SO ORDERED AND ADJUDGED this the |8th day of October, 2017,

s/ Danied £ Jordan IIT -
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

S.0)., INDIVIDUALLY AND ON BEHALFE

OF HER MINOR SON, B.O. PLAINTIFFS

V. CIVIL ACTION NO, 3; | 7-CV-383-DPI-KITB

HINDS COUNTY SCHOOL DISTRICT. ET Al DEFENDANIS
ORDER

Defendants Tommy Brumficld. Ben Lundy. Shannen Rankin. and Michelle Ray (the
“Distriet Defendants™), and Byram Police Depariment and Ricardo Montez Kincaid (the “Byram
Defendants’) kave filed motions to dismiss based on qualified immunity |57, 59]. For the
reasons that fallow. the Court denies the District Detendanis’ motion [57] as to Brumfield and
Ray in their individual capacities regarding the Fourth Amendment claim but otherwise grants:
the Defendants” motions [57, 39].

I Buckground

Plaintill .0 tndividually and on behalf of her child B.O., is suing Defendants due 1o
alleged conduct that accurred during a school disciplinary action. At the time of the meident,
B.0. was a |2-year-old seventh-grade student at Byram Middle School, S.0. says that, on April
4,2017. Defendant Shannon Rankin, & social-studies teacher, accused B.O. of vialating school
policy by selling bite-sized candy bars during class. She therefore dirceted B.O, 10 go to
Assistant Principal Tommy Brumfield's office. See Am. Compl. [3] at4 8. On his way to the
office. 8.0, encountered Detendant Michelle Ray, another assistant principal. B.0O. admitted to
Ray that he had hidden some candy ina trashcan while on his way to Brumficld’s office.
Following this encounter, B, says Ray foreed him to don rubber gloves and dig the candy out

ol the rashean,
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I Brumifield's office, Brumlicld searched B.O. for evidence of the alleged violation,
According to B.O., Brumfield put his hands in B.O.'s pockets and touched his penis during the
scarch, Brumiicld and Ray, who was present. adamantly deny this allegation and say instead thal
Brumficld merely imstructed B.O. o pull his pockets out to check their cantents, In any event,
nothing was found, The Brumfield and Ray also searched B.0.%s school bag and found various
items. ineluding a purse, expo-hoard cleaner, feminine looking OtterBox cases. and s1x
caleulators. three of which were schoal property, Although B.O, claimed thal his math teacher
authorized him to carry the caleulators and that the purse belonged 1o his aunt. Brumlictd wrote
8.0. up for theli of school property. B.O. alleges thal all ofthis oteurred n the presence of
Defendant Ricardo Mantez Kincaid, a sergeant with the Byram Police Department.

Bused on these events, $.0, filed this suit asserting claims under § 1983 for violating the
Fourth, Thirteenth, and Fourteenth Amendments as well as various state-law causes of action,
Iictendants have since filed mations to dismisé based primarily on yualified immunity [57. 539].
Having both subject-matter and personal jurisdiction, the Court is ready w0 rule on these metions.
11 Standards

Al Motions to Dismiss

Both sets of Defendunts seek dismissal under Federal Rule-of Civil Procedure 12(b)(6).

U nder that rute. the Court must determine—based on the face of the complaint- whether
Plaintitfs have stated # claim. See Fed. R. Civ. P 12(d). But here, all parties submitted record
evidence that is beyond Rule 12(b)(6)'s scope of review, When that happens. “Rule 12(d) gives
u distriet court "complete discretion to determine whether or not 10 aceept any materizl bevond
the pleadings that is ofTered in comjunction with & Rule 1 2(b)(6) motion™ Isquith ex rel. Isquith

v Middle S Ctils. Inc., 847 T.2d 186, 19413 (5th Cir. 1988) (citation omitted). But if “matters

1
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oulside the pleadings are presented (o and nol excluded by the court. the motion shall be treated

as one for summary judgment.”™ Fed, R, Civ. P 12(d); see also Inre Katvina Canal Breaches

Litjz.. 495 7.3d 191, 205 (3th Cir, 2011). In this case, the Court will exercise 1ts discretion and
consider the motions and supporting materials under Rule 36:

3. Summary Judgment

Summary judgment is warranted under Federal Rule of Civil Procedure 36(4) when
evidenice reveals no genuine disputé regarding any material fact and that the moving party is
entitled to judgment as a multer of law. The rule-“mandates the entry of summary judgment,
after adequale time for discovery and upon motion, against a purty who [ails to make a showing
«ufficient to estublish the existence of an clement essential 1o that party’s case, and on which that
party will bear the burden of proof al trial,” Celotex Corp. v. Carett. 47718, 317,322 (1986).

The party moving for summary judgment “bears the initial responsibility ol informing the
distriet court of the basis for its motion, and Identifying these portions of [the record] which it
believes demonstrate the absence of7a genuine issuc of material fact,” Moa 323, Lhe
nonmeving party must then “go beyond the pleadings™ and “designate sspecific facts showing
that there is a genuine issue for teial.”™ fd at 324 (citation omitted). In reviewing the evidence,
factual controversies are to be resolved in favor of the nonmovant, “but enly when ., ., both
parties have submitted cvidence of contradictory lacts." Little v. Liguld Air Carp.. 37 F.3d 1069,
(075 (5th Cir. 1994) (en banc). When such contradictory facts axist, the court may “not make
credibility determinations or weigh the evidence.” Reeves v. Sanderson Plumbing Prods.. fic.,
530 1LS. 133, 150 (2000), Cenclusory allegutions. speculation, unsubstantiated assertions, and

legalistic arguments have never constituted an adequate substitule for specific facts showing a
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genuine issue [or trial. TIG Ins. Co. v, Sedgwick James of W ash.. 276 F.3d 754, 759 (5th Cir.
2002): |ittle. 37 I 3d at 1075: SEC v, Reeite, 10 £.3d 1093, 1097 (5th Cir. 1993).

C. Qualified lmmunity

Defendants assert qualified immunity, “The privilege is an immunity from suit rather
than & mere defense to liability; and like an-absolute immunity. it is elfectively lost it acase is
erroncously permitted Lo go to trial ™ Saucier v, Kaiz S33 1.8, 194, 200-01 (2001). As the Fifth
Circult recently summarized:

[TIhe doctrine of qualified immunity proleets government officials from ¢ivil

damages liability when their actions could reasonably have been believed to be

legal. This immunity protects all hut the plainly incompetent ur those who

knowingly violate the law. Accordingly, we do mol deny immunity unless

existing precedent must have placed the statutory or constitutional question

heyoend debate.

Anderson v, Valdes. 845 F.3d 380, 399-600 ( 5th Cir. 2016) (footnotes and citations omitied,
punctuation ahered), Furthermore, “fw]hena defendant raises qualified immunity, the burden is
on the plainiift to ‘demonstrate the inapplicahility o the defense,”™ Coleman v. Marton Ciy., No.
21 4-CV-185-DPI-FK B, 2015 WL, 5098524, a1 *6 (S.D. Miss. Aug, 31, 2013) (quating
MeClendon v, Citv of Colmmbia, 305 1.3d 314, 323 (5th C ir. 2002)),

Courts use a Two-step analysis to determine whether qualified immunity applies. The
(raditional first step asks whether “the plaintifl has adduced facts sufficient to establish a
constitutional or statotory violation.™ Colfier v. Monigomery., £69 IF.3d 214, 217 (5th Cir. 2009)
(citing Sancier. 333 1.8, at 201). Second. ifa violation has been alleged. the Court must
determine “whether [the officer’s] actions were objectively unrcasonable in hight of clearly
established liw at the time of the conduct in question.™ i (alteration in original) (quoting

Freeman v, Gore. 483 F.3d 404, 411 (3th Cir, 2007)). In appropriate cases. courts can skip the
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first step and ask whether the alleged violation violates clearly established law. Pearson v
Caltahan, 535 11,8, 223, 242 (2009),

Whether o faw is clearly established “must be undertaken in light of the specific context
of the case. ot as i broad seneral proposition.” Brosseau v. Haugen. 543 U.S. 194, 19899
(2004) (citing Sancter, 333 LLS, at 201), Thus,

[1he contours af the right must he sufficiently clear that a reasonable official

would understand that what he is doing violates that right, | he relevant,

dispositive inquiry in determining whether a right is clearly established is whether

it would be clear to a reasonable officer that his conduct was unlawful in the

situation he confronted.
Id. (citations omitied), “This does not require that “the very setion in question has previousky
heen held uniawful,' merely that a reasonable officer would understand that his or her conduct
was unlawful.”™ Weisler v Jefferson Parish Sheriffs Office, No: 17-30951, 2018 W1. 3031437,
at *2 (5th Cir. June 18. 2018) (quoting-Anderson v, Creighton, 483 LS, 635, 640 { 1987)).
Hi. Analivsis

Defendants’ motions foeus on Plaintiffs” federal claims under 42 US.C. § 1983, Tha
statute “provides a claim against anyone who, under color of state law, deprives another of his or
her constitutional rights.”™ Doe v. Tavlar Indep. Seh, Dist., 15 1°.3d 443, 457 (5th Cir. [994) (en
bane) (quotation marks omitted). [ere: Plaintiffs say Defendants violated their rights under the
Fourth, Thitteentl, and Fourteenth Amendments ta the United States Constitution. Defendants
offer 4 number of arguments lor dismissal.

A District Defendants

B Official-Capacity Claims
The District Defendants (irst assert that official-capacity suits.are “in all respects other

than name. to be treated as a suit against the entity.” Dets.” Mem, [58] at 4 (eiting Asfue v



Case 317.0v-00383-PRJFKB . Rocument 70 Filey 07/03/18 - Page 6 ol 16

Corfey, 992 F.2d 340 (5th Cir. 1993); Hufer v. Melo. 302°U.8. 21, 25 (1991, Kentueky v,
Ciraham. 473 1.8, 139, 166 (1985)). And hecause the sehool district has been sued, the claims
should be dismissed, Jd, (citing Godby v. Mantgomery Cty. Bd. of Educ.. 996 F. Supp. 1390,
1403 (M.D. Ala. 1998)),

Plaintiffs do not appear 10 comradict this position with respect to official-capacity ¢liaims,
Instead, they offer a féw arguments for allowing the claims against the Distriet Defendunts in
their mdividual capacities: which is not the issue. See PMls.” Mem. [64] at4. That said. Plaintiffs
offer conclusary statements that may signal their disagreement with Defendams™ arguments.
Plaintiffs sav the District Defendants can be liable “Tor claims asserted against them in their
individual and professional capacitflies].” Jd wt 1 (emphasis added): see also id, at 3. Section
1983 cases speak in terms of official-or individual-capacity claims, but even il Plaintiffs are
using the term “professional” to mean "official.” then they still fail o ofter 4 substantive reasan
why the official-capacity ¢laims survive, This part of the maotion is therefore granted.,

2 l'ourth Amendment Claims

The parties contest whether B.O. suffered a Fourth Amendment viotation when he was.
searched in Brumfield's Office. 1o begin, not all District Defendants were involved in the
search, Neithier Rankin nor Lundy was there. Accordimgly. the claims aguins! them must be
viewed separarely from those againsl Brumfield ind Ray.

a. Rankm and Lundy

Rankin is the teacher who sent B.O. to the principal™s office for allegedly selling candy.

And Lundy is the school principal who recommended suspension after the disputed scarch.

Although neither defendant was present during the seareh, Planufts generally assert they knew
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ar should have known that their actions would lead to a Fourth Amendment vielatien. See. .2,
Pls.' Resp. [64]at 1112, 14, 17

Rankin and | undy are entitled 10 qualified immunity because neither had anything to do
with the search. “The Supreme Court and {the Fifth Circnit] have long held that Fourth
Amendment violations occur only through mtentional conduct.™ Warsan v, Brvami, 332 F. App's
453, 457 (5th Cir. 2013), Plaintiffs” conclusors and speculative statemients connecting Rankin
and Lundy 10 a search that occurred outside their presence fail 10 show these defendants acted in
an objectively unreasonable way with respeet (o that search. See T1G Ins, Co,, 276 F,3d at 759
(holding that conclusery allegations are not sufficient under Rule 56).  Lhe Fourth Amendment
cluims against these defendants refated to the search are dismissed.!

h. Brumfield and Ray

The claims azainst Brumfield and Ray are different because those defendants allegedly
participated in the search, According to B.O.. Brumfield scarched him in Ray’s presence for
evidence of illegal candy sales by “putfting] his hands in [the child’s] pockets touching [his]
privacy.” S.0. AfF [63-1] at 13; see also id. (stating that Brumtield touched his~thang™).
Brumfietd and Ray flatly deny ever placing hands an B.O., but the Court must view the evidence

in the light most fayorable to the pon-movant. And i that light. the Count must decide whether

| Plaintitfs offer & hosi of other aceusations against Rankin and Lundy in their briet that seem to
exceed the ¢laims pleaded in their Amended Complaint. Ordinarily, a plaintift may not assert
new claims or thearies in responsi W a dispositive motion, See Cutrera v, Bu. of Sup'rs of L.
State Univ., 329 1 3d 108, 113 (5th Cir. 2005), But because the issues are not entirely clear, this
ruling is limited to the Fourth Amendment scarch ¢laim the District Defendants address in their
MOLLen,
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searching u 12-vear-old’s penital arex lor evidence that he sold candy ut school violates his
FFourth Amendment rights.”

The Fourth Amendment protects students from unreasonable searches, but the scope of
that protection s fimited. In Tinker v, Des Moiney Independent Conmunity School District, the
Supreme Court explicitly held that students do not “shed their constitutional rights . . . at the
schoolhouse gate.” 393 (1S, 303, 306 (1969), The Court recognized. however, that those rights
are restricted 10 some extent because school officials must “preseribe and control conduct in the
schools.” & w507,

The Supreme Court revisited those competing interests in New Jersev v, 7140, where it
held:

We join the majority of courts that have examined this issue in concluding that the
accommodation of the privacy nterests of schoolchildren with the substantial
need of teachers and administrators for freedom o maintain order in the schools
does not require strict adherence 10 the requirement that searches be based on
prohable cause to believe that the subject of the seurch has violated or is violating
the law, Rather. the legality of a search of i student should depend simply on the
reasonableness, under all the circumstances, of the scarch, Determining the
reasonableness of any search involves a wotold inquiry: first. one must consider
“whether the |, . . action was justified at its inception,” second, one must determine
whether the search as actually conducted “was reasonably reluted in scope to the
circumstances which justitied the interference in the first place[.]" Umler
ordinary circumstances. a sexarch of a student by a teacher or other school official
will be “justified at its inception”™ when there are reasonable grounds far
suspecting that the search will tum up evidence thut the student has vielated or is
violating cither the law or the rules of the school. Such # search will be
permissible in its scope when the measures adopled are reasonahly related Lo the

= As the District Defendants correctly observe, the substance of these allegations are found in
S.0). s affidavit. Defs.' Rebuttal [67] at -2, Obviously, the Court may not consider hearsay
under Rale 36, and Plaintiffs certainly complicated matters by putting the substance of the
child's allegations in the mother's attidavit. That said. itis at least possible that these statements
were excited ullerances or present-sense impressions, issues neither party addresses. Moreover.
B3.0). canfirmed the statements in his glfidavit, See B.O. AIL [63-1] at 10. Finally, there 15
evidence in S.0,"s affidavit that is based on first-hand knowledgze—she claims that Brumfield
essentially acknow ledged the wuching when S.0. confronted him. See S0, AfF [63-1] at 14,
The Court will theretore consider the facts Plaintiffs assert.

8
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ubjectives of the search and notexcessively intrusive in light of the age and sex of
the student and the nature of the infraction,

469 1).S, 325, 34112 (1985) (internal citations omitted),

Since 7L €, was decided, it has become clearly established that searching bags or
outerwear requires 2 lower level of suspicion than more intrusive searches, Most notably. in
Safford Unified School District Number 1 v, Redding. sehool officials had a reasonable suspicion
that the | 3-year-old plaintiff was distributing prescription-strength ibuproten-and naproxen al
school, 537 US. 364, 372-73 (2009), They therelore scarched her bag and outerwear before
subjecting her to what amounted to a near strip search, instructing her ta “pull out her bra” and
streteh the elastic on her underpams. /d at 374

The Court found that the initial scarch was proper but that the strip search violated the
Fourth Amendment because “the content of the suspicion failed to match the degree of
intrusion. i at 375, The Court then made an observation that speaks directly to the present
case:

mak[ing] it clear that the /1L O, concemn o limit a school search to reasonable

seape requires the support of reasonable suspicion ol danger or ol resort to

underwear for hiding evidence of wrongdoing before 2 search can reasonably

muke the quantum leap from outer clothes and backpacks 10 exposure of intimate

parts, The meuning of such u search, and the degrrdation its subject may

reasonably fecl, place a scarch that intrusive ina category of its own demanding

its own specific suspicions,

Ll at 377 (emphasis added) (intemal citations omitted).

I the present cuse. the Court believes reasonable suspicion existed 10 search B.O, But if
things happened the way B.O. says, then the excessively Intrusive pature of the scarch was
objectively unreasonable iy light of Redding. Indeed, the facts here are even worse. Redding

imvolved the suspected distribution of drugs, whereas B,O, supposedly sold bite-sized candy.

The Redding plaintifl was 13 years old. B.O. was 12, And while the Redding plaintifl was strip

9
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searched. she was never touched; B.O. says Brumlield ouched his penis as part of the search.
As in Redding. “the content of the suspicion failed to mateh the degree of intrusion.™ L/ at 375,

[For these reasons. the Court finds that if B.Q, is factually correct, then the search was
objectively unreasonable in light of clearly established law, Whether B.0). is correct must be
decided by the jury. See Snyder v. Trepagnier, 142 13d 791, 800 (5th Cir, 1998).

3 Thirteenth Amendment Claim

§.0). savs Ray violated B.O.'s Thirteenth Amendment right to be free from involuntary
servitude when Ray 101d B.O. to retrieve the candy he had hidden in the trashean. See Am.
Compl, [3]at 10=11. This claim is clearly frivolous.

The Sugrenie Court addressed the scope of' the Thirtesnth Amendment in Lintted States v
Kozminski:

I'he Thirtcenth Amendment declares that “[neither slavery nor involuntary
servitude, . . shall exist within the United States; or any place subject to their
jurisdiction.” . . The primary purpose of the Amendment was to abolish the
institution of African slayery as it had exiswed In the United States af the time of
the Civil War, but the Amendment was nat limited to that purpose: the phrase
“involuntary servitude™ was intended 1o extend “to cover those forms of
compulsory lahor akin (o African slavery which in-practical operation would tend
to produce like umdesirable results,” Butler v, Perry, 240 LS, 328,332, 36 8. C
238, 259. 60 L. Ed. 672 (1916), See also Roberison v, Baldwin, 165 U.S, 275,
282, 175, Ct. 326. 320, 41 L, kd. 715 (1897); Slaughter-Honse Cases. 83 U.S,
(16 Wall.) 36, 69,21 L. Ed, 394 (1873).

While the general spirit of the phrase “involuntary servitude” is easily
comprehended, the exact range of conditions it prohibits is harder L define, The
express exception of involuntary servitude imposed as a pumshment for erime
provides some guidance. The fact that the draflers felt it necessary 10 exclude this
situation indicates that they thought involuntary servitude includes at least
situations in which the vietim 1s compelled to work by law, Moreover, from the
general intent to prohibit conditions “akin to African slavery ™ see Butler v. Perry,
supra, 240 U.S [ at 332333, 36 S, Ct | | at 259, as well as the fact that the
Thirteenth Amendment extends bevond state action, compare U.S, Const., Amdt.
14, § 1. wereadily can deduce an intent W prohibit compulsion through physical
coereion.
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487 LIS, 931, 942 (1988),

Here, B.0), was nat subjected to “compulsory labor akin o African slavery.” Jd And
Plaintiffs have otherwise [ailed to-show that Ray's actions were objectively unreasonable. The
Court dismisses the Thirteenth Amendment ¢laim sgainst Ray.

1. Fourteenth Amendment Claim

The District Defendants say Plaintiffs have [iled to plesd a cognizable Fourteenth
Amendment ducsprocess claim. They infer twa possible theories from the Amended Complaint:
(1) that the search violated due process beeause S,0, was not present and did not consent. and (2)
that the disciplinary procecdings against B.O. violated due process. See Defs,” Mem, [S8] at 10
11, Only the first is readily gpparent im Count Three of the Amended Complaint [3]-

[Maintiffs never address these arguments in their response and neyer mention “due
process™ or the Fourteenth Amendment. See generally Pls.” Mem, [64]). Accardingly. the Courl
finds Plaintiffs waived these grounds forrelief. See Pratt v, Mut, of Omaha Ins. Co.. No; 4:15-
CV-09-DMB-IMV, 2016 WL 1248885, at *8 (N.D, Miss. Mar, 28, 2016) (“The failure to raise
an argument in response 1o i motion 0 dismixs operates asa waiver of suchargument.” (¢iting
Juse v, The Coca Cola Co.. 433 F. App'x: 346,338 1,12 (5th Cir, 201 1)), In any event,
Plaintiffs have not attémpted 1o show that any of the individual delendants violated elcarly

established due-process law '

! Plaintiffs have not shown that the ather Distriet Defendants had anything to do w ith this
incident, so lor that additional reason. any Thirteenth Amendment ¢laims againat Brumficld.
Lundy. or Rankin are dismissed.

4 Az with other claims. it is not apparent how each individual District Defendant would be
responsible for the alleged due-process violations. T'he claims against the defendants who were
ot involved in the due-process allegations can be dismissed for this additional reason,
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3. Byvram Defendants

According 1o the Byram Police Department, bath it and Kincaid are entitled 1o gualified
immunity because Kincaid acted reasonably, See Defs.” Mol, {39] at |, This raises two
threshold issties neither party addresses, First, it is not apparem that the Byram Police
Department—as vpposed to the City of Byram— is 4 proper defendant under § 1983, See
Bradley vx rel. Wrongful Deatl Beneficiaries of Bradley v. City of Jackson. No, 3:08-CV-261-
TSL-JCS. 2008 WL 2381517, at *2 (8.0 Miss, June §, 2008) (holding that Jackson Police
Department was not & proper defendant under § 1983). But the Byram Defendants do not assert
this areument, 50 {t will not form the sole hasis for the upinion, Second, if the Department is a
proper party. the Court is not convinced that it can assert gualified immunity, Qualified
immunity is a defense for individual defendants, not municipalities. See Owen v, Ciny of Dndep..
Mo, 445 1S, 622, 638 (19801, Accordingly, this order focuses on Kincaid s right 1o gualificd
immunits and will separately note the arguments that affect the Department,

I Fourth Amendment Claim

In the Amended Complaint, Plaimtiffs say Kincaid “watehed, ohserved, looked upon and
intimidated minor B, as he was being inappropriately touched in his penis area.” Am, Compl,
[3]1923. They then say “upon belief and understanding. officer Kincaid suw the twelve year old
minor being violated and did nothing,” &/ 424, Tn other words. Kincaid viotated B.O."s Fourth
Amendment rights by failing 10 intervene and stap the illegal s¢arch. See id at® 36,

The Byram Defendants generally contend that these averments fail to state a plausible
clam under Tgbal! Twonihiy-and othery is¢ fail to allege sufficient facts to vyercome qualified
immunity. hey may have & point. Buras staied above. both sides submitted record evidence,

and the Court has elected to consider it, That means Plaintils must now go bevond the
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pleadings and point to specilic record evidence fo establish their claim. See Celotex Carp,, 477
LS. at 324, Under that standard, Plaintiffs have failed to support theie Fourth Amendment
¢laims against the Byram Defendants:

Plaintiffs’ Fourth Amendment theory against the Byram Defendants depends.on prool
that Kineaid was actually present during the search, Yet Plaintiffs offer no eredible record
evidence to prove their otherwise conclusory assertion that he was there. For example: Plaintiffs
relv on statements found in the Byram Defendants' own memorandum, arguing,

Defendant Kincaid, came into the oftice and questioned B.O. s admitted by

Defendint Kincaid in [Mac. 60, page 2 Paragruph 2, (stating: in fact, Sgt. Kineaid

simple happened to walk back to the assistant principul’s office while the school’s

investigation was ongoing) regarding purportedly stolen (2) hand held used

caleulators that are pictured in this memorandum as (Exhibit ©).

Pls.” Mem, [66] at 2. Trug ¢nough. the Byram Defendants state in their memorandum that
Kincaid walked into the office during the investigation, Defs.” Mem. [60] at 3. But Plaintifts
amit the vers next sentence. where defendants say that by then the search “was already over™
Jd Defendants have not admitted Kineaid's presence during the scarch,

Plaintiffs next sav that Defendant Ray “contradicts Defendant Kincaid s testimony when
she sware the following: “Officer Kincaid way not present af the tme of the search. | never
withessed Officer Kincaid make physical contact with B.O." Pls” Mem, |06 at 2=3 (citing Ray
AIT, [57-2] at 3) (emphasis in Plaintiffs’ memoarandum), They also argue that Ray contradicts
hersell when she says Kineaid was not present during the search yet claims she never saw him
make “physical contact” with B.O, 24 Obviously. none of these statements are in conflict.

K incald says in the portion of his brief thal Plaintiffs rely upon that he amived after the search

but that he participated in the questioning. Ray—who was in the room—says the same thing in
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her affidavit, see Ray AfY, [37-2], as dozs Kincaid in s subsequently submitted alTidavit, see
Kincaid Aff. [68-1].

FFinally. neither afMidavit that B.O. and 5.0 submritted in response to this motion says
Kincaid was present, and Plaintiffs have otherwise failed (o cite any record evidence showing
that he was. Absent that (actual predicate, Plaintiffs have not shown that Kmeaid violated B.O.'s
constitutiondl rights with respect to the search, The Byram Detendants” motion is therefore
granted as 1o the Fourth Amendment elaim related to the search.

2, Fourteenth Amendiment Claim

| he Byram Defendants also seek dismissal of S.0."s Fourteenth Amendment claim based!
on Kincaid's alleged failure o read B.O, lris Miranda rights before he questioned him. See Pls,”
Resp. [66] at 4; see also Miranda v. Arizona, 384 1S, 436 (1066). Kincaid says this claim must
be dismissed ay & matter ol law because 3.0, was not formally arrested and was not otherwise
entitled 1o Miranda warnings. Dets.” Mem. [00] it 14,

There is a threshold problem with this ¢laim, “Violations of the prophylactic Miranda
procedures do not amount to vielations of the Constitution itsell and, as such, fail to raise a cause:
of action under § 1983." Foster v. Carroll Cly., 502 F, App's 336, 3538 (5th Cir- 2012) (citing
Chavez v, Martinez, 338 UK. 760. 772 (2003)): see also Rollorson v, City of Freeport, Tex., No.
T=12-1790, 2013 WL 2189892, at *14 (5.D, Tex. May 16, 2013) (collecting cases halding that
remedy Tor Miramda violation 1s exclusion from evidence of any compelled self-merimination,
not a § 1983 action). gff'd. 355 F, App'x 404 (Sth Cir, 2014), In this case. it is undisputed that
no eriminal charges were brought against B.0O. And “the absence of a “criminal case” in which
[B.0.] was compelled to be a “wilness” against himself deteats his core” claim, Chaves, 338

U.Sim 772-73,

14
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Aside from that, Plaintiffs have not shown that Kincaid violated clearly cstablished law
when he questioned 8.0, about the contents of his backpack without administering Miranda
warnings, Numerous courts have held that "[u]nder the federal constitution, students facing
disciplinary action in public schoals are not entitied to Miranda warnings,” Jarmon v, Batory.
No. 94-0284. 1994 W1, 313063, at *11 (E.D. Pa. 1994); see also KA. ex el S v. Abington
Hetghis Sch. Dist,. 28 F. Supp. 3d 350, 366 (M.D, Pa. 2014) (colleeting cases); Briun A. ex rel.
Arthue A v, Strowdsburg Area Sch. Dise, 141, Supp. 2d 302, 51 | (M. Pa, 2001). And courts
have reached that same conclusion even when the questioning occurs in the presence.of faw
enforcement. See, eg.. DeCossas v, St Tammany Par. Seh, Bd. . Na. 16-3786, 2017 WL
3971248, at 21 (FD. La. Sept. 8, 2017) (granting summary judgment),

Plaintiffs” only authority on this point is no different. In N.C v Commomwealils ol
Kentucky, the Kentucky Supreme Court considered whether to suppress a con fession the plantifi
made during in-school questioning by an assistunt principal and 2 school resource officer. 396
S.W.3d 852, 853-34 (Ky. 2013). A divided court concluded that when “questioning is done imn
the presenve of law enforcement. for the addlitional purpose of obtaining evidenee againsi the
student 1o use bn placing a criminal charge. the student’s personal rights must he recognized.”
Jd. ot 864 (emphasis added), The evidence was therefore suppressed i the criminal trial, But
the court also noted that not “[ejvery cusfodial interrogation. when law enforcement is involved
Will ., necessarily invoke the giving of Miranda warnings.” Id at 865 see also fd. at 833
(recognizing that “questioning by school officialy . . . are nat impacted by Miranda when only
school discipling 15 involved™).

N.C arase in the context of a criminal suppression hearing, 1t does not demonstrate that

1.0, had a clearly established right to Miranda warnings in this context. and Plaintiffs offer no
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additional authority on thispoint, Accordingly, Kincaid s entitled 1o gualificd immunity on the
Fourteenth Amendment due-process claim.?
VI, Conclusion

The Court has considered all the parties’ arguments. Those not specifically addressed do
not change the outgome, 1'or the foregoing reasons. the Court denies the District Defendants”
Motion to Dismiss [57] asto $.0.'s Fourth Amendment claim against Brumfield and Ray in their
imndividual capucities. Defendams’ motions [57.:39 ] are otherwise granted

SO ORDERED AND ADJUDGED this the 3rd day ol July, 2018,

5! Daniel P Jovdan H1
CHITF UNITED STATES DISTRICT JUDGE

¥ As stated, the Byram Police Department is not entitted to qualified immunits . But failing to
give Miranda warnings does not ereate hability under § 1983 in this context. Moreover, the
Department brietly argues that Plaintifis Failed to establish a policy or custom that was the
“moving force™ behind the constitutional deprivation. See Defs.” Mem. [60] it 16 (quoting
Bunkston v. Pass R, Tive Crr, Ine.. 611 So. 2d 998, 1008—04 (Miss. 1992)). This argument
speaks to municipal liability, see Piotrowski v, City of Hous., 237 F.3d 367, 5380 (5th Cir. 2001),
and Plaintif¥s did not address it The claim is therefore dismissed as to this defendant as well,
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UNITED STATES DISTRICT COURT
SOUTHTRN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

S.O.L INDIVIDUALLY AND ON BEHALF

OF HER MINOR SON, B.O. PLAINTIFES
V. CIVIL ACTION NO, 3| 7-C'V-383-DPI-FK 3
HINDS COUNTY SCHOO!, DISTRICT, FT DEFENDANTS
e ORDER

Plaintiffs say that Assistant Principal Tommy Brumfield inappropriately touched B.O., a
minor. while scarching his pockets. They (herefore sued Defendants under 42 LS. § 1983,
I'here are five pending motions. For the following reasons. Defendants Tommy Brumlield and
Michelle Ray s second motion to dismiss bused on qualified immunity [117] is granted:
Delendants Bramficld. inds County School District (“HESD™), and Ray™s summary-judgment
motion [119] is granted; Detendant Brumfield’s motion to dismiss Plaintfis’ proposed
amendment or aliernatively, motion for summary judgment [121] is denied: Defendants
Brumfield, HCSD, and Ray s motion to strike Plainutfs’ expert [123] 1s granted: and Defendants
Brumtield-and Ray s motion to strike PlamulTs’ sur-rebuttal [141] 15 aranted,
I, Background

The parties dispute the reasonubleness of a scarch Nefendant Brumfield allegedly
performed o Plamtiff B.O.. a seventh-grade student stispected of selling candy during school.
I'he Court previously denied a motion to dismiss, holding that based on Plaintifls” attidavits
viewed In the light mest favorable to them —Brumfield reached in the child™s packet and
=tauched [13.0).°s] penis as part of the search.” July 3. 2018 Order [70]at 10 (denying qualificd
immunity ). Subsequent discovery established thut Brumfield never touched 13.0)."8 penis, 5o

Defendants again assert qualilicd immunity and now seek summary judgment on P lamtiffs’
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Fourth Amendment unreasonable-search claimy. The Court has considered all hriefs and relevan
law and is now ready 1o rule on the two dispositive motions as well as'the collateral motions 1o
strike,
i, Dispositive Motions

There are two dispositive motions, one for dismissal and one for summary judgment.
Both will be addressed under Rule 56, Motions to dismiss filed alter a detendant answers the
complaim ypically fall under Federal Rule of Civil Procedure 12(c). In this case, Defendants
did not cite the applicable rule of procedure, but Plaintiffs consiruad the motion as a motion for
summary judgment and based (heir response on evidence outside the record, See Pls.” Mem,
[133] at 4. The Court will therefore convert the motion to dismiss to one for summary judgment,
See Ted, R Civ, P. 12(d) (*If, on a motion under Rule 12(h)(6) or 12(¢), matters outside the
pleadings are presented to-and not excluded by the court. the motion must be treated as one lor
summary judgment under Rule 36,1 see also Gen, Retail Servs.. Inc.v. Wireless Toyz
Franchise. LLC, 253 1. App's 775, 783 (5th Cir, 2007) (<1t Is well known that when “malicrs
outside the pleading” are presented with 1 motion 1o dismiss-under Rule [ 2(h)(6). @ district court

has complete diseretion Lo cither aceept or exclude the evidence,” (citation omitted)),

Summary judgment is warranted under Rule 56(a) when ¢y ilence Teveals no genuine
dispute regarding any material fact and the moving party is-entitled 10 judgment as a matter of
law. The rule “mandates the entry of summary judgment, after adequate time for discovery and
upon motion, against a party who fails to make a showing su Meient o establish the-existence of

an element essential 1o that party 's case. and on which that party will bear the burden ol proot at

trial.” Celotex Corp, v, Cament. 477 U.S. 317,322 (1986)
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The party moving for summary judgment “bears the initial responsibility o informing
the district court of the basis for its motion. and identifving thuse portions of [the record] which
it believes demonsirate the absence of a genuine issuc of material fact.”™ Jof at 323. The
nonmaoying party must then “go beyond the pleadings™ and ~designate ‘specific facts showing
that there is a genuing issue for trial,”™ J at 324 (citation omitted). [n reviewing the evidence,
Factual controversies are 1o be resolved in favor of the nonmovant. “but only when . ., both
parties have submitted evidence of cantradiclory facts.™ Little v. Ligubd Air Corp,, 37 F.3d 1069,
1075 (5th Cir, 1994) (en bane). When such contradictory fucts exist, the court may “nol mike
credibiiity determinmations or weigh the evidence,” Recves v, Sanderson Plumbing Prods,, Inc..
530 1.8, 133, 150 (2000). Conclusory allegations, specutation, unsubstantiated assertions, und
legalistic arpuments have never canstiluted an adequate substitute for specitic facts showing-a
genuine issuc for wial. 776 dns. Coo v, Sedgwiek James of | Vash,, 276 1':3d 754, 759 (5th Cir
2002y Litde, 37 F3d m 1075; SEC v, Recile, 10 T.3d 1093, 1097 (3th Cir. 1993),

A Defendants” Mation to Dismiss

Defendants Brumileld and Ray assert qualitied immunity, “The privilege is an immunity
Fromr suit rather than a mere defense to liability: and Jike an absolute immunity, it Is effectively
lost i & case iserroneously permitted 10 go to trial ™ Sancicr v. Ket=, S33 LS. 194, 200 0]
(2001) (internal yuotation murks and citations omitted). As the Fifth Circuit has summarized:

| 1'[he doctrine of qualified immunity protects government officials from civil

dumages liability when their actions could reasonably have been believed o be

Jegal, This immunity proteets all but the plunly incompetent or those who

knowingly violate the law. Accordingly, we do not deny immumty unless

existing precedent must hayve placed the statutory or constitutional guestion
beyand debale.

Anderson v, Valdez. 843 T.3d 580, 599-600 (5th Cir. 2016) ( footnotes and ciiations omitted.

punctuation altered). Furthermore, “|w{hen 4 defendant raises yualitied immunity, the burden s

T
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on the plaintiff 1o *demonstrate the mapplicability of the defense. ™ Caolemean v, Marion €ty No.
31 4-CV-185-DPJ-FKB, 2015 W1, 5098524, at *6 (S.D. Miss, Aug. 31. 2015) (quoting
MeClendon v, City of Columbia. 303 F.3d 314..323 (5th Cir, 2002)).

Courts use a lwo-step mnalysis to determine whether qualilicd (mmumty applies. | he
traditional first step asks whether “the plamntift has adduced fucls sufficient to establish a
constitutional oF statutory vioktion™ Collier v, Morigomery. 569 F.3d 214, 217 (5th Cir. 2009)
(citing Sawcier, 333 U.S at 201), Second, ifa violiion has been suiticiently alleged, the Court
must determirte “whether {the officer's| actions were objectively unreasonabie in light of elearty
established law at the time of the conduct in question.™ L. (alteration i original) (quoling
Frooman v, Gore, 483 T.3d 404,-411 (5th Cir. 2007)), In appropriale cases. such as here, courts
can skip the first step and ask whether the alleged conduct violates clearly established law,
Pearson v, Callahar, 335 1.8, 223, 242 (2009).

The inquiry whether 2 law is clearly established “must be undertaken in light of the
specific context of the case. not as it broad seneral proposition.” Brossean v, Haugen, 543 LS.
194, 198-99 (2004) (quoting Saucier, $33 U.S. at 201). Thus,

[(]he contours of the right must be sufficiently clear that a reasonable official

would understand that what he is doing violates that right. The relevant,

dispositive inquiry in determining whethera right is clearly established is whether

it would be clear (o a reasonable officer that his conduct was unlawful in the

sttugaiion he confronted.

1 (citations omitied). “This does not require that “the very action in questioh has previously
been held unlawful,” merely that a reasonable officer w ould understand that lus or her conduct

was unlawful.” Weisler v. Jefferson Parish Sheriff's Office, No. 17-30951, 2018 WI. 3031437,

at #2 (3th Cir. June 18, 2018) (yuoting Anderson v. Credghron, 483 LS. 635, 630 (1987)).
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This is ot the first time that Brumiield and Ray have moved for dismissal bused on
qualified immunity. As noted above, the Court denied Detendants” [irst motion on July 3, 2018,
[ here, the Court applied Rule 12(d) and held that & question of fact precluded summary
judgment. July 3, 2018 Order [70] at 10, In previous afTidavits, B.0O. and his mother hud sworn
that Brumfield 1ouched his “thang”™ while searching his pockets for money (rom the alleged sale
of candy during school, See $.0. ALY |63-1] wt 13: B.O. AIL |63-l] at 10. The Court viewed
those sworn statements in the fight most fuvorable Lo Plaintitfs and concluded “that it 13,0 1§
factually correct {that Brumfield touched his penis]. then the search was objectively
unreasonable in light of clearly established law.™ July 3. 2018 Order [70] wt 10; see also fd a1 9
(¢iting Safford Unified Seh. Dist. No. Iy, Redding: 557 11.S 364, 372-73 (2009)).

But Plaintiffs’ sworn alfidavits withered as discovery progressed: Although they assert
that their positions have remained consistent, It is HOW clear that Brum field never louched B0
pents as the affidavits suggested—the salient fact supporting the Court’s initial ruling. See B.O.
Dep. [117-8}at 5 (*Q: Did he actually touch your penis™ *A: No, ma'am, he didn’t grub i, but
he toughed near the vieinity,”): see also 5.0, Dep. [ 117-9] a1 3-6 (O Okay. And 50 al any
point—and | understand what you're telling me as far as what B said, but at any pomt, did B,
actually say that Mr. Brumfield wuched his pemis? At fouched? (i Yes, maam, A No.
|3.02.] said that Mr, Brumfield had his hands in his pockets [eeling around his private ares. and it
made him very uncomforiable: und he did not Tike it.7), S.0. June 10, 2019 Affidavit [ 132-H]
€ 6 (<B.0O., my son, being 4 minor contends that he has always. since-achild, called his penis
areas *my thang.’ and when B.O. speaks of his thang he is talking about the pubie area that is

conneeted o his thigh .., .").
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Brumficld has steadfastly denied ever touching B.O. al all. claiming that he merely asked
the student to pull out his pockets for inspection, See Brumficld Aff. [57-3]at3, But viewing
(he evidence in the light most tavorable 1o the non-movants. the Court must decide whether they
have shawn that searching a student’s pockets under these circumstances —without teuching his
genitalia—violates clearly established law.

[he only vase Plainiiffscite us establishing clearly established law is Safford Unificd
School Disirter No. 1 v Redding. Pls.” Mem. [133] at 16, Rut in that ease. the school scarched o
[ 3-vear old's hag for suspected drugs and then subjected her to anear strip search, instructing
her to “pull out her bra™ and stréeteh the elastic on her underpants, 337 LS at 374, Nothing
remotely similar has been alleged in this case. and ns the United States Supréme Cowrt held in
Mudlenix v, Lt

We have repeatedly told courts . . . not to define clearly established kw ata high

level of gencrality, The dispositive question is whether the violative nature of

particular canduet is ¢learly established. This ingquiry must be undertaken m fight

of the specific context of the case, not as o broad veneral proposition, Such

specificity is especially important in the Fourth Amendment context, where the

Court has recognized that it is sometimes ditficult for an afficer 1o determine how

the relevant lezal dogtrine. here excessive foree, will apply 10 the factugl situation

the officer confronts,

136 S, Ct. 305, 308 (2015) (citation and punctuation omitted).

Reddling is distinguishable. and Plaintiffs fail to cite any other cases addressing a Fourth

Amendment claim under similar facts. Delendants. on the other hand. cite al least one case

where « district court found no constitutional violation when school officials reached in students’

pockets searching for money. See /1) ex vel. KoY v, Russeft Civ, Bd. of Edue.. 490 1. Supp. 2d
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174, 1186 (M.D. Ala. 2007) (holding that “these searches did nor vielaie the Fourth
Amendment”), Brumfield and Ray are entitled to qualified immunity .’

B. Nefendants’ Summary-ludgment Motion

Having granted qualified immunity o Brumfield and Ray on Plamtifls" individual-
capacity Fourth Amendment claims, the Court twrns 1o the official-capacity ¢laims against those
Defendants and the municipal-liahilin claim against HCSD, Defendants lirst say no Fourth
Amendment vielation occurred during the search, but they also say that even il one did, Mamufis
“hitve not shown an official policy or custom caused the deprivation.” Defs. Brumficld. HCSD,
and Ray Meny. [120]-at | 1. Beeause the Courl agrees thal municipal hability is lacking, it is
unnecessary ta determing whether & Fourth Amendment violmon occurred.

As an initial point, the official-capacity ¢laims against Brumfield and Ray are treated as
claims against the municipality itsell, Hater v. Melo, 50218, 21 254 1990). Thus. the analysis
for those claims mirrors the § 1983 analysix for the clain against HCSD.

Section 1983 precludes deprivation of a right “secured by the Constitution and the laws”
of the Unitzd States by a person acting under colur of stute law. 42U S.C 3 W83 Duniel v
Ferguson, 839 F2d 1124, 1128(5th Cir, 1988). A municipality may be held liable as a “person”

under § 1983, but that fability may not rest on respondeat superior-and mstcad must be

' Maintitts offer @ few other arguments for deny ing summéary judgment. Forexample. they tey ©
assert judicial estoppel, See Pis.” Resp. [132] at 3. But as their own response acknow ledges.
judicial estoppel does not apply unless the Court accepts the party’s prior inconsistent position.
Inre Caastal Plains, Ine., 179 F.3d 197, 206 (5th Cir. 1999) (listing elements of judicial
estoppel). That did not occur here beeatse Defendants’ position has not changed and the Court
rejectad their first motion, Plaintiffs also argue various non-material factual issues. But “only
those disputes over facts that might afTeet the outcome of the fawsuit under the govermng
substantive law will preclude summary judgment. Factual disputes that are irrelevant or that ure
unnecessary will not be counted.”™ Phillips Oif Co. v OKC( ‘orp.. 812 F.2d 265, 272 (5th Cir.
[987) (citation omitted). None of Plamtifis’ arguments overcome the failure to prove
Defendants violated clearly established law.
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premiscd upon = some official action or imprimatur.”™ Fealle v, City of Houys,, 613 F.3d 536,341
(3th Cir. 2010) (quoting Piorowski v. City of Hous., 237 I'.3d 567, 578 (5th Cir. 2001)).

To establish § 1983 liability against a municpality. *[a] plaintiff must entity: (1) an
official poliey (or custem), of which (2) a policymaker can be charged with actual or
constructive knowledge, and (3) a constitutional violation whose “moving foree™ is that palicy or
custom, ™ Jd. at 53142 (quoting Plieda v, City of Hows,, 291 F.3d 325, 328 (5th Cir. 2002)).
[Maintifts fail to meet any of these elements,

Plaintiffs attempt 1o satisfy the first element by pointing to an offictal poliey. A plamntiff
may illustraie official policy by “pomt|ing] to o policy statement formally announced by an
official palicymaker.™ Zarnow v, City of Wichita Falls. 614 F.3d 161, 168 (3th Cir, 2010) (citing
Webster v. Cine of Hous.. 735 F.3d 838, 841 (5th Cir, 1984) (en banc)), Alternatively. o plantiff
My point to i **persistent widespread practice of eity offictals or employces, which, although
not authorized by officially adopted and promulgated policy, is so common and well setiled as o
constitute i custom that fairly represents municipal policy.”” Ll at 169 (quoting Webster, 733
F.3dat 841),

Iere. Plaintifls travel under the first option. ¢laiming that Defendants violated HCSD s
own policy regarding student searches, Pls;” Mem. [129] 9 4. That policy states: “At leasl fwo
adults must be present while any search is condueted. If. in the discretion of the admimistragor or
emplovee conducting the search. the search is particularly intrusive, the person conducling the
cearch and the witness should be the same sex as the student.” Policy |119-7|.

Assuming the policy was vielawed as Plaintiffs say—which is not evident violating a
munictpal policy does ol ¢quate 10 a constitutional violation, Harvis v, Payne, 254 1. App's

410, 417 (5th Cir, 2007) ¢ I'hat Zugg and Waldrop also violated internal policies does not
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transform Narris’s clam nto one of constitutional dimension.”). More significantly, Plantiffs
must show that the policy itself “cause[d] an employee W viokate another’s constitutional rights,”
Jesey, Dall, Indep. Seh. Dise 491 US 701, 731 (1989) (citation and internal quotation marks
omitted). Violating a policy does not estublish that the policy caused the deprivation of a right.
See Williamy v, City of Cleveland. No. 2:10-CV-213-SA=IMV, 2012 WL 3614418, at *17 (N1,
Miss. Aug. 21, 2012) (holding that employee’s violation of municipal palicy creates no [iability
for munictpality under § 1983). Imposing municipal liability because an employee violated
pofiey on one accasion would amount to vespordear superior liability, which 1s not permitted
under § 1983, /.

Plamtifls likewise fail to identily a custom or pulicymaker. See Valle 613 F3d at 341-
42, They could have atempted to show a custom in two ways: (1) a single act of
uneonstitutional conduct by 1 policymaker or (2) wpaitern of constitutional violations by
mumicipal employees, Zaraow, 614 13d at 169, Plaintiffs offer no such evidence. As for
identifying a polieymuker, the Fifth Circuit held in Piofrowski that “{tjhis is nof an opague
requirement , ., . Actual or constructive knowledge of a custom must be attributable to the
soverning body of the municipality or to an official o whom that body has delegated policy-
making authority,” 237 T.3d at 579 (quoting Webster. 735 £ 2d a1 842). Again, Plaintiffs offer
no summary-judgment evidence to satisfy this ¢lement. Thus, Plaintiffs have not established
official-capacity claims mpainst Defendants Brumficld and Ray and fuiled o demonstrate o hasis
for municipal lisbility against HCSD, Plaintifts” Fourth Amendment claim fails us o mutier of

law.
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M, Collateral I'ssucs

A Detendants” Motion to Strike Plaintiffs™ Expent

Defendants Brumfield. HCSD, and Ray ask the Count 1o strike Plaintiffs” expert. Kim
Basinger. Defs. Brumfield, HOSD. and Ray Mot [123], The moving Defendants say that if
their motions as to the Fourth Amendment claim are granted. then the expert’s “opinions will be
irrelevant,” Dels, Brumfield, HCSD, and Ray Mem. [124] at 3, The Court agrees, Plaintiffs”
expert’s conclusions relate solely 1o Plaintifts” alleged dumages based on their Fourth
Amendment claim, That claim has been dismissed, 50 the motion (o strike i granted,

B. Detendants’” Motion to Strike Plaintiffs” Sur-Rebuttal

On June 26, 2019, Defendants [iled a rebuttal in support of their second quallfied-
immunity-based motion 1o dismiss, See Dels.” Rebuttal [ 139]. Befieving that Defendants” brief
was actually o delinguent sur-rebuttal filed without leave of court, Maintifts fited their own sie-
rehittal—without leave of conrt—which seemingly asks the Court Lo strike Detlendants”
submission, See Pls.” Sur-Rebuital [140]. Defendants responded with a motion to strike
Plaintiffs’ sur-rebuttul. See Defs,” Mot, [141], Defendants” mation is granted on procedural and
substantive grounds,

Prewedurally, neither the Federal Rules of Civil Procedure nor this Court’s locil rules
provide partics the right to file # sur-rebuttal. Se—as Plamtifis themselyes observe—"a [s}ur-
[rlebural requires the Court’s leave.” Pls.” Sur-Reburtal [140] at 2. Yet Plaintitls failed 10 seek
leave before filing their sur-rebuttal. In addition, Plaintiffs’ sur-rebuttal is in effeeta motion 1o
strike Defendants' rebutial memorandum. But under Unitorm Local Rule 7(h)3)(C), ~[a]

response Lo i mation may not include a counter-motion i the same document. Any motion musl

[
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be an ftem docketed separately from a response”™ tn other werds. if Plaintitts wanted the Court
to strike Defendants™ rebuttal, they should have filed asseparate motion —as Defendants did.

Substantively, Plaintiffs” arguments tor siriking Defendants' rebuttal mischaracterize the
record. As stated. Plaintiffs say the rebuttl filed by Defendants Brumlield and Ray is, in reality,
an untimely sur-rebuttal filed without leave of court. Pls.” Sur-rebuttal [140] ™ 1-2. Not so;
When discovery proved that Plaintiffs™ accounts no longer supported the Court’s imittal ruling,
Brumfield and Ray filed asecond qualified-immunity-based motion on June 4, 2019, Plaintiffs
responded i epposition on June 13, 2019 Then, Brumfield and Ray moved foran extension ol
time “until June 27. 20197 to file their rebuttal. Dels” Mot [134]. Although Plaintiffs opposed
that motion, the Court granted it in a June 19, 2019 ext-only erder. Thus, Defendants had until
Tune 27, 2019, to file their rebuttal, and they did so one day early, See Defs." Rebustal | 139],
The rebuttal was neither untimely nor an unauthorized sur-rebuttal. Brumfield and Ray's motion
to strike Plaintiffs” sur-rebuttal s granted 2

: State=Law Claims and Supplemental Junisdiction

Having dismissed the federal elaims, the only remaining question is whether there are uny
state=law claims. and 1l so, whether the Court should ¢xercise supplemental jurisdiction oyer
them under 28 U.S.C. § 1367,

To begin, Defendant Brumfield asks the Court 1o dismiss Plaintifts” propased second
amended complaint under Rule 12(b)i6), or zlternatively under Rule 36, Brumfield Mot [121].

On October 23, 2018, PlaintifTs sought feave (o add an assault claim against Brumtield iny

Y PlaintifTs badly misconstrue the Court’s text order granting Defendants” requested extension.
They argue that the order merely gave Defendants “until the end of the day (o file his |sie]
rebuttal.” Pls.' Resp. [142] at 2. But the text order clearly states that the Court was granting
Defendants’ motion for time. which ¢xpressiy sought a June 27,2019 deadline:
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second amended complaint, Pls.” Mot [83]. The Court cranted the monion on April 12, 2019,
Order [116]. Accordingly, under the Court's local rules, Plaintifts had “seven (7) days from
entry of the order granting the motion™ Lo “Iile the amended pleading as & separately docketed
item.™ 1.4 Civ. R, 7(b)2). They never did, Brumfield now sesks dismissal of the never-filed
pleading. Sve Brumfield Mot [121].

In the body of their response 1o Brumfield’s motlon. Plaintiffs ask the Conrt w allow
mure time to file the second amended comptaint based on excusable neglect. But this delinquent
request for more time was made (na résponsive pleading rather than by motion, It therefore
violates the Count’s local rules. See LU, Civ, R. 7(B)(3)(C) (A response to i molion may not
include # couniter-motion in the same document. Any motion mast be an tem docketed
separately [rom a response.”). Substantively, the amendment. discovery, and dispositive-
motions deadlines have long since pussed. Soeven Il there was a proper motion. prejudice
would exist and the mation would be denied.

In short. there is no second amended eomplaint for the Court to address under Cither Rule
| 2(h)(6) or 36, Nor is there a motion before the Court seeking leave 1o [ile the proposed second
amended complaint. As such, Brumfield's motion is dented to the extent it seeks judgment
hecausc there is nothing o dismiss,

[ hat suid, there may be one state-kuw ¢laim that has never been dismissed. Although the
Caurt granted summary judgment as 10 most state-law laims. it demed—without prejudice -
Defendant Ben | undy s motion as it related (o his Individual-capacity claims, See Oct, |8, 2017
Order [53] at 3. [1 does notappear that Lundy joined in the latest motions. but 1o the extent this

claim remains, the Court declines supplemental jurisdietion,
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Trtle 28 LUS.CL § 1367(¢)(3) states, “The district courts may decline to exercise
supplemental jurisdiction over a ¢laim ., il | the distriet court has dismissed all ¢laims over
which it has onemal jurisdiction”™ “District courts enjoy wide diseretion in determining whether
to retain supplemental jurisdiction aver a state law claim once all tederal elams are dismissed.”
Heggemeier v, Caldwell Cry,. 826 F.3d 861, 872 (5th Cir, 2016) (quoting Noble v, Whire, 996
F.2d 797, 799 (5th Cir. 1993)), The Filth Circuil has “elucidated the general rule that "2 court
should declime 10 exercise jurisdiction over remaining state<law claims when all federal-taw
claimg are eliminated before trial.™ Id (quoting Brookshire Bros, Holding. Inc. v, Dayco
Prods., Tne., 334 T 3d 593, 602 (3th Cir. 2009)). That is the case here. So to the extent the
remaming state=law claim against Detendant Lundy has not previously been dismissed. it 13
dismissed without prejudice.

V.  Conclusion

I'he Court has considered all arguments raised; those not addressed would not change the
outcome: [or the reasons stated. Defendants Brumtield and Ray’s second motion to dismiss
bascd on qualificd immunity [117] is granted: Defendants Brumfield. HOSL, and Ray's
summary -judgment motion [119] is granted: Defendant Brumficld™s motion to dismiss Plamtiffs’
proposed amendment or alternatively, mation for summary judgment [121] is demed, Defendants
Brumfield. HCSD, and Ray's motion to strike Plaintifis’ expert [123] is granted: und Deéfendants
Brumficld and Ray s motion 1o sirtke Plaintiffs” sur-rebunal [141] is gramed. Any remaming
state-law claims against Pefendant Lundy are dismissed without prejudice, A separate judgment
will be prepared under Rule 58.

SO ORDERED AND ADJUDGED (his the 30th day of August, 2019,

s/ Dantel P Jordan 111
CHIEF UNITED STATES DISTRICT JUDGE

s
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UNITEDR STA LES DISTRICT COURT
SOUTHERN IMSTRICT OF MISSISSIPPL
NORTHERN DIVISION

S0, INDIVIDUALLY AND ON BEHALF OF HER

MINOR SON, B.O, PLAINTIFF
V, CIVIL ACTION NO, 3:17¢v383-DP)-TKB
HINDS COUNTY SCHOO! DISTRICT, BT AL DEFENDANIS

FINAL JUDGMENT

For the reasons given in the Order granting Defendants” Motion to Dismiss and Motion
for Summary Judgment, entered in this case on this date, the Court hereby enters o Judgment.
pursuant 10 Rule 38 of the Federal Rules of Civil Procedure, in favor of Defendants and aguinsl
Plaintitt.

ACCORDINGLY, 11 IS HTREBY ORDFRED AND ADJUDGED that this case is
dismissed with prejudice and any remaining state-law claims against Defendant Lundy are
dismisscd without prejudice.

SO ORDERED AND ADJUDGED this the 30th day of August, 2019,

s/ Daniel P Jdordan 111
CHIEF UNITED STATES DISTRICT JUDGT




