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Add. 1 

STATUTORY PROVISIONS INVOLVED 

1.  Section 2(b) of the Employee Retirement Income 
Security Act of 1974 (“ERISA”), 29 U.S.C. § 1001(b), 
provides: 

§ 1001.  Congressional findings and declaration 
of policy 

* * * 

(b)  Protection of interstate commerce and         
beneficiaries by requiring disclosure and      
reporting, setting standards of conduct, 
etc., for fiduciaries 

It is hereby declared to be the policy of this chapter 
to protect interstate commerce and the interests of 
participants in employee benefit plans and their       
beneficiaries, by requiring the disclosure and report-
ing to participants and beneficiaries of financial and 
other information with respect thereto, by establish-
ing standards of conduct, responsibility, and obliga-
tion for fiduciaries of employee benefit plans, and by 
providing for appropriate remedies, sanctions, and 
ready access to the Federal courts. 

* * * 

 

2.  Sections 3(14)(B) and 3(34) of ERISA, 29 U.S.C. 
§ 1002(14)(B) and § 1002(34), provide: 

§ 1002.  Definitions 

For purposes of this subchapter: 

* * * 

(14) The term “party in interest” means, as to an 
employee benefit plan— 



 

 
 

Add. 2 

* * * 

(B) a person providing services to such plan; 

* * * 

(34) The term “individual account plan” or “defined 
contribution plan” means a pension plan which pro-
vides for an individual account for each participant 
and for benefits based solely upon the amount con-
tributed to the participant’s account, and any income, 
expenses, gains and losses, and any forfeitures of        
accounts of other participants which may be allocated 
to such participant's account. 

* * * 

 

3.  Sections 404(a) and 404(c) of ERISA, 29 U.S.C. 
§ 1104(a) and § 1104(c), provide: 

§ 1104.  Fiduciary duties 

(a)  Prudent man standard of care 

(1) Subject to sections 1103(c) and (d), 1342, and 
1344 of this title, a fiduciary shall discharge his        
duties with respect to a plan solely in the interest 
of the participants and beneficiaries and— 

(A) for the exclusive purpose of: 

(i) providing benefits to participants and 
their beneficiaries; and 

(ii) defraying reasonable expenses of admin-
istering the plan; 

(B) with the care, skill, prudence, and diligence 
under the circumstances then prevailing that a 
prudent man acting in a like capacity and                
familiar with such matters would use in the        
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conduct of an enterprise of a like character and 
with like aims; 

(C) by diversifying the investments of the plan 
so as to minimize the risk of large losses, unless 
under the circumstances it is clearly prudent not 
to do so; and 

(D) in accordance with the documents and               
instruments governing the plan insofar as such 
documents and instruments are consistent with 
the provisions of this subchapter and subchapter 
III. 

(2) In the case of an eligible individual account 
plan (as defined in section 1107(d)(3) of this title), 
the diversification requirement of paragraph (1)(C) 
and the prudence requirement (only to the extent 
that it requires diversification) of paragraph (1)(B) 
is not violated by acquisition or holding of qualify-
ing employer real property or qualifying employer 
securities (as defined in section 1107(d)(4) and (5) 
of this title). 

* * * 

 (c)  Control over assets by participant or bene-
ficiary 

(1)(A) In the case of a pension plan which pro-
vides for individual accounts and permits a partici-
pant or beneficiary to exercise control over the        
assets in his account, if a participant or beneficiary 
exercises control over the assets in his account (as 
determined under regulations of the Secretary)— 

(i) such participant or beneficiary shall not        
be deemed to be a fiduciary by reason of such       
exercise, and 
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(ii) no person who is otherwise a fiduciary shall 
be liable under this part for any loss, or by          
reason of any breach, which results from such 
participant’s or beneficiary’s exercise of control, 
except that this clause shall not apply in connec-
tion with such participant or beneficiary for        
any blackout period during which the ability of 
such participant or beneficiary to direct the         
investment of the assets in his or her account is 
suspended by a plan sponsor or fiduciary. 

(B) If a person referred to in subparagraph (A)(ii) 
meets the requirements of this subchapter in        
connection with authorizing and implementing the 
blackout period, any person who is otherwise a        
fiduciary shall not be liable under this subchapter 
for any loss occurring during such period. 

(C) For purposes of this paragraph, the term 
“blackout period” has the meaning given such term 
by section 1021(i)(7) of this title. 

(2) In the case of a simple retirement account        
established pursuant to a qualified salary reduction 
arrangement under section 408(p) of title 26, a        
participant or beneficiary shall, for purposes of 
paragraph (1), be treated as exercising control over 
the assets in the account upon the earliest of— 

(A) an affirmative election among investment 
options with respect to the initial investment of 
any contribution, 

(B) a rollover to any other simple retirement 
account or individual retirement plan, or 

(C) one year after the simple retirement account 
is established. 
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No reports, other than those required under        
section 1021(g) of this title, shall be required with 
respect to a simple retirement account established 
pursuant to such a qualified salary reduction               
arrangement. 

(3) In the case of a pension plan which makes a 
transfer to an individual retirement account or       
annuity of a designated trustee or issuer under      
section 401(a)(31)(B) of title 26, the participant or 
beneficiary shall, for purposes of paragraph (1), be 
treated as exercising control over the assets in the 
account or annuity upon— 

(A) the earlier of— 

(i) a rollover of all or a portion of the amount 
to another individual retirement account or 
annuity; or 

(ii) one year after the transfer is made; or 

(B) a transfer that is made in a manner con-
sistent with guidance provided by the Secretary. 

(4)(A) In any case in which a qualified change in 
investment options occurs in connection with an 
individual account plan, a participant or benefi-
ciary shall not be treated for purposes of paragraph 
(1) as not exercising control over the assets in his 
account in connection with such change if the               
requirements of subparagraph (C) are met in            
connection with such change. 

(B) For purposes of subparagraph (A), the term 
“qualified change in investment options” means,        
in connection with an individual account plan, a 
change in the investment options offered to the 
participant or beneficiary under the terms of the 
plan, under which— 
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(i) the account of the participant or beneficiary 
is reallocated among one or more remaining or 
new investment options which are offered in                
lieu of one or more investment options offered      
immediately prior to the effective date of the 
change, and 

(ii) the stated characteristics of the remaining 
or new investment options provided under clause 
(i), including characteristics relating to risk        
and rate of return, are, as of immediately after 
the change, reasonably similar to those of the      
existing investment options as of immediately      
before the change. 

(C) The requirements of this subparagraph are 
met in connection with a qualified change in              
investment options if— 

(i) at least 30 days and no more than 60 days 
prior to the effective date of the change, the plan 
administrator furnishes written notice of the 
change to the participants and beneficiaries,             
including information comparing the existing        
and new investment options and an explanation 
that, in the absence of affirmative investment         
instructions from the participant or beneficiary 
to the contrary, the account of the participant        
or beneficiary will be invested in the manner        
described in subparagraph (B), 

(ii) the participant or beneficiary has not        
provided to the plan administrator, in advance       
of the effective date of the change, affirmative      
investment instructions contrary to the change, 
and 

(iii) the investments under the plan of the       
participant or beneficiary as in effect immediately 
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prior to the effective date of the change were       
the product of the exercise by such participant      
or beneficiary of control over the assets of the      
account within the meaning of paragraph (1). 

(5) Default investment arrangements.— 

(A) In general.—For purposes of paragraph 
(1), a participant or beneficiary in an individual 
account plan meeting the notice requirements of 
subparagraph (B) shall be treated as exercising 
control over the assets in the account with           
respect to the amount of contributions and             
earnings which, in the absence of an investment 
election by the participant or beneficiary, are        
invested by the plan in accordance with regula-
tions prescribed by the Secretary.  The regula-
tions under this subparagraph shall provide 
guidance on the appropriateness of designating 
default investments that include a mix of asset 
classes consistent with capital preservation or 
long-term capital appreciation, or a blend of both. 

(B) Notice requirements.— 

(i) In general.—The requirements of this 
subparagraph are met if each participant or 
beneficiary— 

(I) receives, within a reasonable period of 
time before each plan year, a notice explain-
ing the employee’s right under the plan to 
designate how contributions and earnings 
will be invested and explaining how, in the 
absence of any investment election by the 
participant or beneficiary, such contributions 
and earnings will be invested, and 

(II) has a reasonable period of time after 
receipt of such notice and before the begin-
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ning of the plan year to make such designa-
tion. 

(ii) Form of notice.—The requirements of 
clauses (i) and (ii) of section 401(k)(12)(D) of         
title 26 shall apply with respect to the notices 
described in this subparagraph. 

* * * 

 

4.  Section 406(a) of ERISA, 29 U.S.C. § 1106(a), 
provides: 

§ 1106.  Prohibited transactions 

(a)  Transactions between plan and party in      
interest 

Except as provided in section 1108 of this title: 

(1) A fiduciary with respect to a plan shall not 
cause the plan to engage in a transaction, if he 
knows or should know that such transaction consti-
tutes a direct or indirect— 

(A) sale or exchange, or leasing, of any proper-
ty between the plan and a party in interest; 

(B) lending of money or other extension of        
credit between the plan and a party in interest; 

(C) furnishing of goods, services, or facilities 
between the plan and a party in interest; 

(D) transfer to, or use by or for the benefit of a 
party in interest, of any assets of the plan; or 

(E) acquisition, on behalf of the plan, of any 
employer security or employer real property in 
violation of section 1107(a) of this title. 
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(2) No fiduciary who has authority or discretion 
to control or manage the assets of a plan shall 
permit the plan to hold any employer security or 
employer real property if he knows or should know 
that holding such security or real property violates 
section 1107(a) of this title. 

* * * 

 

5.  Section 408(b) of ERISA, 29 U.S.C. § 1108(b), 
provides: 

§ 1108.  Exemptions from prohibited transactions 

(b) Enumeration of transactions exempted 
from section 1106 prohibitions 

The prohibitions provided in section 1106 of this       
title shall not apply to any of the following transac-
tions: 

(1) Any loans made by the plan to parties in         
interest who are participants or beneficiaries of       
the plan if such loans (A) are available to all such 
participants and beneficiaries on a reasonably      
equivalent basis, (B) are not made available to 
highly compensated employees (within the mean-
ing of section 414(q) of title 26) in an amount 
greater than the amount made available to other 
employees, (C) are made in accordance with specific 
provisions regarding such loans set forth in the 
plan, (D) bear a reasonable rate of interest, and       
(E) are adequately secured.  A loan made by a plan 
shall not fail to meet the requirements of the         
preceding sentence by reason of a loan repayment 
suspension described under section 414(u)(4) of        
title 26. 
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(2) Contracting or making reasonable arrange-
ments with a party in interest for office space,         
or legal, accounting, or other services necessary       
for the establishment or operation of the plan,               
if no more than reasonable compensation is paid 
therefor. 

(3) A loan to an employee stock ownership plan 
(as defined in section 1107(d)(6) of this title), if— 

(A) such loan is primarily for the benefit of 
participants and beneficiaries of the plan, and 

(B) such loan is at an interest rate which is not 
in excess of a reasonable rate. 

If the plan gives collateral to a party in interest      
for such loan, such collateral may consist only of     
qualifying employer securities (as defined in                
section 1107(d)(5) of this title). 

(4) The investment of all or part of a plan’s assets 
in deposits which bear a reasonable interest rate in 
a bank or similar financial institution supervised 
by the United States or a State, if such bank or 
other institution is a fiduciary of such plan and if— 

(A) the plan covers only employees of such 
bank or other institution and employees of affili-
ates of such bank or other institution, or 

(B) such investment is expressly authorized by 
a provision of the plan or by a fiduciary (other 
than such bank or institution or affiliate thereof ) 
who is expressly empowered by the plan to so       
instruct the trustee with respect to such invest-
ment. 

(5) Any contract for life insurance, health insur-
ance, or annuities with one or more insurers which 
are qualified to do business in a State, if the plan 
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pays no more than adequate consideration, and if 
each such insurer or insurers is— 

(A) the employer maintaining the plan, or 

(B) a party in interest which is wholly owned 
(directly or indirectly) by the employer maintain-
ing the plan, or by any person which is a party         
in interest with respect to the plan, but only if 
the total premiums and annuity considerations 
written by such insurers for life insurance, 
health insurance, or annuities for all plans (and 
their employers) with respect to which such          
insurers are parties in interest (not including 
premiums or annuity considerations written by 
the employer maintaining the plan) do not exceed 
5 percent of the total premiums and annuity         
considerations written for all lines of insurance 
in that year by such insurers (not including       
premiums or annuity considerations written by 
the employer maintaining the plan). 

(6) The providing of any ancillary service by a 
bank or similar financial institution supervised by 
the United States or a State, if such bank or other 
institution is a fiduciary of such plan, and if— 

(A) such bank or similar financial institution 
has adopted adequate internal safeguards             
which assure that the providing of such ancillary 
service is consistent with sound banking and        
financial practice, as determined by Federal or 
State supervisory authority, and 

(B) the extent to which such ancillary service is 
provided is subject to specific guidelines issued 
by such bank or similar financial institution (as 
determined by the Secretary after consultation 
with Federal and State supervisory authority), 
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and adherence to such guidelines would reason-
ably preclude such bank or similar financial          
institution from providing such ancillary service 
(i) in an excessive or unreasonable manner, and 
(ii) in a manner that would be inconsistent with 
the best interests of participants and beneficiar-
ies of employee benefit plans. 

Such ancillary services shall not be provided at 
more than reasonable compensation. 

(7) The exercise of a privilege to convert securi-
ties, to the extent provided in regulations of the 
Secretary, but only if the plan receives no less than 
adequate consideration pursuant to such conver-
sion. 

(8) Any transaction between a plan and (i) a 
common or collective trust fund or pooled invest-
ment fund maintained by a party in interest which 
is a bank or trust company supervised by a State or 
Federal agency or (ii) a pooled investment fund of 
an insurance company qualified to do business in a 
State, if— 

(A) the transaction is a sale or purchase of an 
interest in the fund, 

(B) the bank, trust company, or insurance 
company receives not more than reasonable       
compensation, and 

(C) such transaction is expressly permitted       
by the instrument under which the plan is         
maintained, or by a fiduciary (other than the 
bank, trust company, or insurance company, or 
an affiliate thereof ) who has authority to manage 
and control the assets of the plan. 
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(9) The making by a fiduciary of a distribution of 
the assets of the plan in accordance with the terms 
of the plan if such assets are distributed in the 
same manner as provided under section 1344 of 
this title (relating to allocation of assets). 

(10) Any transaction required or permitted under 
part 1 of subtitle E of subchapter III. 

(11) A merger of multiemployer plans, or the 
transfer of assets or liabilities between multi-
employer plans, determined by the Pension Benefit 
Guaranty Corporation to meet the requirements of 
section 1411 of this title. 

(12) The sale by a plan to a party in interest on 
or after December 18, 1987, of any stock, if— 

(A) the requirements of paragraphs (1) and (2) 
of subsection (e) are met with respect to such 
stock, 

(B) on the later of the date on which the stock 
was acquired by the plan, or January 1, 1975, 
such stock constituted a qualifying employer            
security (as defined in section 1107(d)(5) of this     
title as then in effect), and 

(C) such stock does not constitute a qualifying 
employer security (as defined in section 
1107(d)(5) of this title as in effect at the time of 
the sale). 

(13) Any transfer made before January 1, 2026, 
of excess pension assets from a defined benefit plan 
to a retiree health account in a qualified transfer 
permitted under section 420 of title 26 (as in effect 
on July 31, 2015). 

(14) Any transaction in connection with the             
provision of investment advice described in section 
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1002(21)(A)(ii) of this title to a participant or        
beneficiary of an individual account plan that       
permits such participant or beneficiary to direct 
the investment of assets in their individual account, 
if— 

(A) the transaction is— 

(i) the provision of the investment advice to 
the participant or beneficiary of the plan with 
respect to a security or other property available 
as an investment under the plan, 

(ii) the acquisition, holding, or sale of a                  
security or other property available as an        
investment under the plan pursuant to the       
investment advice, or 

(iii) the direct or indirect receipt of fees           
or other compensation by the fiduciary adviser 
or an affiliate thereof (or any employee, agent, 
or registered representative of the fiduciary 
adviser or affiliate) in connection with the        
provision of the advice or in connection with      
an acquisition, holding, or sale of a security       
or other property available as an investment     
under the plan pursuant to the investment      
advice; and 

(B) the requirements of subsection (g) are met. 

(15)(A) Any transaction involving the purchase or 
sale of securities, or other property (as determined 
by the Secretary), between a plan and a party in 
interest (other than a fiduciary described in section 
1002(21)(A) of this title) with respect to a plan if— 

(i) the transaction involves a block trade, 

(ii) at the time of the transaction, the interest 
of the plan (together with the interests of any 
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other plans maintained by the same plan spon-
sor), does not exceed 10 percent of the aggregate 
size of the block trade, 

(iii) the terms of the transaction, including the 
price, are at least as favorable to the plan as an 
arm’s length transaction, and 

(iv) the compensation associated with the                 
purchase and sale is not greater than the          
compensation associated with an arm’s length 
transaction with an unrelated party. 

(B) For purposes of this paragraph, the term 
“block trade” means any trade of at least 10,000 
shares or with a market value of at least $200,000 
which will be allocated across two or more unrelated 
client accounts of a fiduciary. 

(16) Any transaction involving the purchase or 
sale of securities, or other property (as determined 
by the Secretary), between a plan and a party in 
interest if— 

(A) the transaction is executed through an     
electronic communication network, alternative 
trading system, or similar execution system or 
trading venue subject to regulation and oversight 
by— 

(i) the applicable Federal regulating entity, 
or 

(ii) such foreign regulatory entity as the       
Secretary may determine by regulation, 

(B) either— 

(i) the transaction is effected pursuant to 
rules designed to match purchases and sales at 
the best price available through the execution 
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system in accordance with applicable rules of 
the Securities and Exchange Commission or 
other relevant governmental authority, or 

(ii) neither the execution system nor the       
parties to the transaction take into account the 
identity of the parties in the execution of 
trades, 

(C) the price and compensation associated with 
the purchase and sale are not greater than the 
price and compensation associated with an arm’s 
length transaction with an unrelated party, 

(D) if the party in interest has an ownership     
interest in the system or venue described in       
subparagraph (A), the system or venue has been 
authorized by the plan sponsor or other inde-
pendent fiduciary for transactions described in 
this paragraph, and 

(E) not less than 30 days prior to the initial 
transaction described in this paragraph executed 
through any system or venue described in               
subparagraph (A), a plan fiduciary is provided 
written or electronic notice of the execution of 
such transaction through such system or venue. 

(17)(A) Transactions described in subparagraphs 
(A), (B), and (D) of section 1106(a)(1) of this title 
between a plan and a person that is a party in         
interest other than a fiduciary (or an affiliate)        
who has or exercises any discretionary authority or 
control with respect to the investment of the plan 
assets involved in the transaction or renders               
investment advice (within the meaning of section 
1002(21)(A)(ii) of this title) with respect to those 
assets, solely by reason of providing services to the 
plan or solely by reason of a relationship to such a 
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service provider described in subparagraph (F), (G), 
(H), or (I) of section 1002(14) of this title, or both, 
but only if in connection with such transaction       
the plan receives no less, nor pays no more, than     
adequate consideration. 

(B) For purposes of this paragraph, the term      
“adequate consideration” means— 

(i) in the case of a security for which there is a 
generally recognized market— 

(I) the price of the security prevailing on a 
national securities exchange which is registered 
under section 6 of the Securities Exchange Act 
of 1934 [15 U.S.C. 78f], taking into account       
factors such as the size of the transaction and 
marketability of the security, or 

(II) if the security is not traded on such a       
national securities exchange, a price not less      
favorable to the plan than the offering price for 
the security as established by the current bid 
and asked prices quoted by persons independent 
of the issuer and of the party in interest, taking 
into account factors such as the size of the 
transaction and marketability of the security, 
and 

(ii) in the case of an asset other than a security 
for which there is a generally recognized market, 
the fair market value of the asset as determined 
in good faith by a fiduciary or fiduciaries in        
accordance with regulations prescribed by the     
Secretary. 

(18) Foreign exchange transactions.—Any 
foreign exchange transactions, between a bank or 
broker-dealer (or any affiliate of either), and a plan 
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(as defined in section 1002(3) of this title) with        
respect to which such bank or broker-dealer (or       
affiliate) is a trustee, custodian, fiduciary, or other 
party in interest, if— 

(A) the transaction is in connection with the 
purchase, holding, or sale of securities or other 
investment assets (other than a foreign exchange 
transaction unrelated to any other investment in 
securities or other investment assets), 

(B) at the time the foreign exchange transac-
tion is entered into, the terms of the transaction 
are not less favorable to the plan than the terms 
generally available in comparable arm’s length 
foreign exchange transactions between unrelated 
parties, or the terms afforded by the bank or        
broker-dealer (or any affiliate of either) in         
comparable arm’s-length foreign exchange trans-
actions involving unrelated parties, 

(C) the exchange rate used by such bank or 
broker-dealer (or affiliate) for a particular foreign 
exchange transaction does not deviate by more 
than 3 percent from the interbank bid and asked 
rates for transactions of comparable size and        
maturity at the time of the transaction as dis-
played on an independent service that reports 
rates of exchange in the foreign currency market 
for such currency, and 

(D) the bank or broker-dealer (or any affiliate 
of either) does not have investment discretion, or 
provide investment advice, with respect to the 
transaction. 

(19) Cross trading.—Any transaction described 
in sections 1106(a)(1)(A) and 1106(b)(2) of this title 
involving the purchase and sale of a security           
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between a plan and any other account managed by 
the same investment manager, if— 

(A) the transaction is a purchase or sale, for no 
consideration other than cash payment against 
prompt delivery of a security for which market 
quotations are readily available, 

(B) the transaction is effected at the indepen-
dent current market price of the security (within 
the meaning of section 270.17a-7(b) of title 17, 
Code of Federal Regulations), 

(C) no brokerage commission, fee (except for 
customary transfer fees, the fact of which is        
disclosed pursuant to subparagraph (D)), or other 
remuneration is paid in connection with the 
transaction, 

(D) a fiduciary (other than the investment 
manager engaging in the cross-trades or any         
affiliate) for each plan participating in the trans-
action authorizes in advance of any cross-trades 
(in a document that is separate from any other 
written agreement of the parties) the investment 
manager to engage in cross trades at the invest-
ment manager’s discretion, after such fiduciary 
has received disclosure regarding the conditions 
under which cross trades may take place (but        
only if such disclosure is separate from any other 
agreement or disclosure involving the asset         
management relationship), including the written 
policies and procedures of the investment man-
ager described in subparagraph (H), 

(E) each plan participating in the transaction 
has assets of at least $100,000,000, except that if 
the assets of a plan are invested in a master trust 
containing the assets of plans maintained by      
employers in the same controlled group (as           
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defined in section 1107(d)(7) of this title), the 
master trust has assets of at least $100,000,000, 

(F) the investment manager provides to the 
plan fiduciary who authorized cross trading        
under subparagraph (D) a quarterly report         
detailing all cross trades executed by the invest-
ment manager in which the plan participated 
during such quarter, including the following        
information, as applicable: (i) the identity of each 
security bought or sold; (ii) the number of shares 
or units traded; (iii) the parties involved in the 
cross-trade; and (iv) trade price and the method 
used to establish the trade price, 

(G) the investment manager does not base                 
its fee schedule on the plan’s consent to cross 
trading, and no other service (other than the        
investment opportunities and cost savings avail-
able through a cross trade) is conditioned on the 
plan’s consent to cross trading, 

(H) the investment manager has adopted, and 
cross-trades are effected in accordance with, 
written cross-trading policies and procedures 
that are fair and equitable to all accounts partic-
ipating in the cross-trading program, and that 
include a description of the manager’s pricing 
policies and procedures, and the manager’s               
policies and procedures for allocating cross trades 
in an objective manner among accounts partici-
pating in the cross-trading program, and 

(I) the investment manager has designated an 
individual responsible for periodically reviewing 
such purchases and sales to ensure compliance 
with the written policies and procedures described 
in subparagraph (H), and following such review, 
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the individual shall issue an annual written         
report no later than 90 days following the period 
to which it relates signed under penalty of           
perjury to the plan fiduciary who authorized 
cross trading under subparagraph (D) describing 
the steps performed during the course of the       
review, the level of compliance, and any specific      
instances of non-compliance. 

The written report under subparagraph (I) shall 
also notify the plan fiduciary of the plan’s right       
to terminate participation in the investment        
manager’s cross-trading program at any time. 

(20)(A) Except as provided in subparagraphs (B) 
and (C), a transaction described in section 1106(a) 
of this title in connection with the acquisition,         
holding, or disposition of any security or commod-
ity, if the transaction is corrected before the end of 
the correction period. 

(B) Subparagraph (A) does not apply to any 
transaction between a plan and a plan sponsor or 
its affiliates that involves the acquisition or sale of 
an employer security (as defined in section 
1107(d)(1) of this title) or the acquisition, sale,        
or lease of employer real property (as defined in      
section 1107(d)(2) of this title). 

(C) In the case of any fiduciary or other party in 
interest (or any other person knowingly participat-
ing in such transaction), subparagraph (A) does not 
apply to any transaction if, at the time the trans-
action occurs, such fiduciary or party in interest (or 
other person) knew (or reasonably should have 
known) that the transaction would (without regard 
to this paragraph) constitute a violation of section 
1106(a) of this title. 
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(D) For purposes of this paragraph, the term 
“correction period” means, in connection with a          
fiduciary or party in interest (or other person 
knowingly participating in the transaction), the       
14-day period beginning on the date on which such 
fiduciary or party in interest (or other person)         
discovers, or reasonably should have discovered, 
that the transaction would (without regard to this 
paragraph) constitute a violation of section 1106(a) 
of this title. 

(E) For purposes of this paragraph— 

(i) The term “security” has the meaning given 
such term by section 475(c)(2) of title 26 (without 
regard to subparagraph (F)(iii) and the last        
sentence thereof). 

(ii) The term “commodity” has the meaning      
given such term by section 475(e)(2) of title 26 
(without regard to subparagraph (D)(iii) thereof ). 

(iii) The term “correct” means, with respect to 
a transaction— 

(I) to undo the transaction to the extent        
possible and in any case to make good to the 
plan or affected account any losses resulting 
from the transaction, and 

(II) to restore to the plan or affected account 
any profits made through the use of assets of 
the plan. 
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6.  Section 409(a) of ERISA, 29 U.S.C. § 1109(a), 
provides:  

§ 1109.  Liability for breach of fiduciary duty 

(a) Any person who is a fiduciary with respect to a 
plan who breaches any of the responsibilities, obliga-
tions, or duties imposed upon fiduciaries by this       
subchapter shall be personally liable to make good to 
such plan any losses to the plan resulting from each 
such breach, and to restore to such plan any profits 
of such fiduciary which have been made through use 
of assets of the plan by the fiduciary, and shall be 
subject to such other equitable or remedial relief as 
the court may deem appropriate, including removal 
of such fiduciary.  A fiduciary may also be removed 
for a violation of section 1111 of this title. 

* * * 

 

7.  Section 502(a)(2) of ERISA, 29 U.S.C. 
§ 1132(a)(2), provides: 

§ 1132.  Civil enforcement 

(a) Persons empowered to bring a civil action 

A civil action may be brought— 

* * * 

(2) by the Secretary, or by a participant, 
beneficiary or fiduciary for appropriate relief 
under section 1109 of this title; 

* * * 
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Supreme Court of the United States 
Office of the Clerk 

Washington, DC 20543-0001 
 

SCOTT S. HARRIS 
Clerk of the Court 
(202) 479-3011 

July 2, 2021 

Mr. David C. Frederick 
Kellogg, Hansen, Todd, 
   Figel & Frederick, P.L.L.C. 
1615 M Street, NW, Suite 400 
Washington, DC 20036-3209 
 

Re: April Hughes, et al.  
v. Northwestern University, et al. 

 No. 19-1401 
 
Dear Mr. Frederick: 

The Court today entered the following order in the 
above-entitled case: 

The petition for a writ of certiorari is granted.  Justice 
Barrett took no part in the consideration or decision of 
this petition.  

 
Sincerely, 

/s/ SCOTT S. HARRIS 

Scott S. Harris, Clerk 
 

 


