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Thomas Joseph Skelton (the “Applicant” or “Mr.
Skelton”) applied for admission to the Illinois Bar,

submitting a Character and Fitness Questionnaire
(“CFQ”) on March 19, 2017. He received his Juris
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Doctor from The John Marshall Law School (“JMLS”)
on June 11, 2017. Tab 1, Illinois Board of Admissions
to the Bar (“IBAB”) Certificate of Dean of Law School
dated June 28, 2017, p. 1. Mr. Skelton passed the July
2017 Illinois Bar Exam. Tab 2, IBAB Character and
Fitness Final Report dated April 29, 2019, p. 1. He
amended his CFQ on October 3, 2017.

As discussed below, an Inquiry Panel met with the
Applicant on March 20, 2018, reporting thereafter a
unanimous vote against recommendation of certifica-
tion to practice law. Tab 3, Inquiry Panel Report dated
March 26, 2018, pp. 1-4. The Applicant then sought re-
view by a Hearing Panel. Tab 4, Letter from J. Doppke,
Jr. to V. Williams dated November 8, 2018. He submit-
ted a Character and Fitness Update on November 16,
2018.

Matters of Concern
Incidents at JMLS

Certification of the Applicant’s law school gradua-
tion included documentation of four incidents which
JMLS deemed adverse to the Applicant. Tab 1, supra,
p. 1. The incidents included:

(1) April 16, 2015 — Student overheard Applicant in
JMLS library being loud and vulgar. She asked him to
quiet down but he did not. Applicant was then asked
by security officer to leave the building until class be-
gan.

(i1)) October 13,2015 — Applicant was heard yelling at
himself at various times throughout the day. When
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security officer went to ask him to leave, Applicant was
already preparing to do so and admitted he had been
yelling.

(iii) February 18, 2016 — As Applicant was exiting
through turnstile of the law school lobby, security of-
ficer observed him acknowledge the presence of an ad-
ministrator in a nearby office and yell a curse at the
administrator. Applicant then exited the building.

(iv) April 8, 2016 — Student heard another student
yelling and swearing in the JMLS library and asked if
he was all right. He ignored her and left the building.
On reviewing camera footage, security officer noted
that student causing the disturbance was Applicant.

Tab 1, supra, pp. 2-8.

In a letter dated May 26, 2016, JMLS Dean Powers
noted a meeting on February 22, 2016 between himself
and the Applicant in which the Dean asked the Appli-
cant to cease the conduct noted in paragraphs (i) — (iii)
above. Tab 1, supra, p. 10. The letter then referenced
the incident noted in paragraph (iv) above and in-
formed the Applicant that the letter constituted his fi-
nal warning before initiation of disciplinary action. Id.
The Dean stated further that in the event there were
a medical explanation for the conduct, the law school
would require documentation from a health care pro-
vider including suggestions on how the conduct could
be controlled. Id. No disciplinary action was taken. Tab
2, supra, p. 2.
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Nondisclosures to JMLS

On July 7, 2017, at IBAB’s direction, the Applicant
amended his JMLS application to include two previ-
ously undisclosed incidents of undergraduate disci-
pline for possession of alcohol in a dormitory at St.
Louis University. Tab 2, supra, p. 2. The law school ac-
cepted the amendments with no further action taken.
Tab 1, supra, p. 11.

Emails During the Character and Fitness Process

During the five-month period approximately mid-
October 2017 through mid-March 2018, the Applicant
sent over 40 emails to recipients including Committee
on Character and Fitness Member Ellen Mulaney
(“Ms. Mulaney”) and IBAB staff in Springfield. Tab 3,
supra, p. 2. The Applicant variously attacked the integ-
rity of JMLS, IBAB, the Inquiry Panel and the legal
system, using charged language in much of his commu-
nication. Id. at 2-3.

Examples of the Applicant’s language include:

... Any juror, state court judge, or federal
court judge could tell that the only reason
John Marshall Law School disclosed these in-
cidents in 2015 and 2016 was to use the legal
system to harass me. What kind of attorney
plays dumb while people abuse the legal sys-
tem to harass him or his clients? What kind of
attorney would let their client waive their pri-
vacy rights to respond to a request that is a
complete abuse of the legal system? I do not
want to play dumb while a bunch of white
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nationalist sympathizers abuse the legal sys-
tem to harass me. Tab 5, Email from Applicant
to D. Schuster, N. Vincent and V. Williams
dated November 30, 2017.

My concern is that the hearing is retaliation
for my vocal criticism of organized corruption
in the legal field and organized crime. Specifi-
cally, in my experience, the Bar acts like a pro-
tection racket when anyone has the courage
to notice organized corruption within the Bar.
When anyone notices organized corruption,
the Bar looks for any little loophole to dis-
credit that person. The Character and Fitness
Committee’s nebulous standards concerning
fitness to practice law and the applicant’s bur-
den are the ideal environment for this protec-
tion racket to operate. I am concerned that no
matter what I do, the Inquiry Panel will look
for any reason to deny my application, then
state it is my fault afterwards because the
burden is on the applicant even if I could have
met the Panel’s concerns if they were commu-
nicated before the hearing. ... Tab 6, Email
from Applicant to V. Williams, E. Mulaney, D.
Schuster and N. Vincent dated February 6,
2018, pp. 1-2.

... This Inquiry Panel is the result of John
Marshall efforts to continue their ongoing
scheme of fraud, including mail and wire
fraud among other obvious RICO predicates.
No number of anger management classes or
therapy is going to change the Ideptocratic
and corrupt nature of this Inquiry Panel
hearing. Tab 7, Email from Applicant to V.
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Williams, E. Mulaney, D. Schuster and N.
Vincent dated February 8, 2018.

... I do not believe this Inquiry Panel will ac-
tually apply the law. I believe that you do not
like me, and no matter what I do you will ma-
nipulate the rules to deny my application af-
ter the hearing because you personally do
not like me. Tab 8, Email from Applicant to
D. Schuster, V. Williams, N. Vincent and E.
Mulaney dated February 16, 2018.

. . . This Inquiry Panel is nothing but punish-
ing me because I can’t sit silently and tolerate
the insane illegal garbage JMLS does to ben-
efit conservative bullies. Tab 9, Email from
Applicant to V. Williams and E. Mulaney
dated February 18, 2018.

And I want to schedule this hearing as soon
as possible. I am sick of wasting more of my
life playing corrupt games with the corrupt
justice system in this state. . . . Tab 10, Email
from Applicant to V. Williams and E. Mulaney
dated February 21, 2018.

... Winston Churchill’s “We shall fight on the
beaches” speech is particularly relevant here.
I am never going to surrender to these Nazis.
Tab 11, Email from Applicant to V. Williams
and E. Mulaney dated March 1, 2018.

As you can see, I asked the Stasi for my rec-
ords in January 2017. They responded by
sending me only my application. They kept se-
cret records on me that they compiled over the
years. These people have absolutely no right
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to compile secret records about me. Tab 12,
Email from Applicant to V. Williams and E.
Mulaney dated March 1, 2018.

And I undertand why you people are trying to
GitMo me. If you give me a law license, I will
spend the rest of my life exposing your ongo-
ing patterns of fraud. . .. Tab 13, Email from
Applicant to V. Williams and E. Mulaney
dated March 18, 2018.

Inquiry Panel

The Inquiry Panel met with the Applicant on
March 20, 2018, subsequently voting unanimously
against recommendation of certification based on the
Applicant’s failure to demonstrate present fitness for
admission by clear and convincing evidence. Tab 3,
supra, pp. 1, 4.

The Inquiry Panel recounted the history of the Ap-
plicant’s interactions with the Committee on Charac-
ter and Fitness as follows:

(a) Applicant first met with Ms. Mulaney on October
9, 2017. At that meeting, the Applicant acknowledged
the four campus incidents described in paragraphs (i)
— (iv) above and explained that he was suffering from
stress and anxiety at that time, had subsequently re-
ceived counseling at JMLS and was taking anti-anxiety
medication prescribed by a psychiatrist. Asked by Ms.
Mulaney to provide a letter from the counselor that the
issues leading to the incidents had been resolved, the
Applicant agreed. Supervising psychologist J. Burrell-
Smith verified the Applicant’s counseling sessions at
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JMLS with a psychology graduate student but pro-
vided no professional opinion. Tab 14, Letter from dJ.
Burrell-Smith to E. Mulaney dated October 18,
2017.

(b) In mid-October 2017, the Applicant began send-
ing emails attacking their credibility to Ms. Mulaney
and IBAB staff in Springfield.

(c) Later in October 2017, Ms. Mulaney requested
that the Applicant obtain records from his prescribing
psychiatrist Dr. Ann Sarpy (“Dr. Sarpy”) including an
opinion regarding remediation of his misconduct. Ms.
Mulaney also requested a new evaluation from a psy-
chiatrist including an opinion regarding remedia-
tion.

(d) The Applicant complied with both requests,
providing documentation from Dr. Sarpy and an eval-
uation made by Dr. Joy Ryba (“Dr. Ryba”). Dr. Sarpy
verified prescribing medication since 2012, stated her
diagnoses and noted she did not provide psychother-
apy. Tab 15, Letter from Dr. A. Sarpy to V. Williams
dated November 27, 2017. Dr. Ryba noted that the Ap-
plicant had been undertreated, posited her diagnoses
and recommended psychotherapy and reassessment of
the Applicant’s medication. Tab 16, Psychological Eval-
uation Report dated December 19, 2017, pp. 1-3.

(e) During the time that the Applicant was complying
with these requests, he continued to send email to Ms.
Mulaney and IBAB staff containing increasingly dis-
turbing language. In February 2018, the Applicant’s
emails began to attack the integrity of the Inquiry
Panel in particular. By mid-March 2018, the Applicant
had sent over 40 messages, attacking JMLS, IBAB and
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the legal system, including allegations against JMLS
and IBAB of retaliatory persecution.

Tab 3, supra, pp. 1-3.

On meeting with the Applicant on March 20, 2018,
the Inquiry Panel noted positively the Applicant’s hon-
esty and his work as a FOIA officer for the City of Chi-
cago. Id. at 3. The Inquiry Panel also noted that the
Applicant had recently met with new psychiatrist Dr.
Yu, had just begun a new anti-psychotic medication
and was seeking a psychotherapist. Id. The Inquiry
Panel commended the Applicant for taking these steps.
Id. at 4.

Although the Applicant acknowledged to the In-
quiry Panel that the four incidents in law school had
occurred, he stated that by reporting the incidents, the
law school was persecuting and trying to destroy him.
Id. at 3-4. When asked his thoughts on sending the nu-
merous emails attacking JMLS, IBAB and the legal
system, the Applicant said he knew he would not be
admitted and might as well be honest. Id. at 4. The In-
quiry Panel concluded that the Applicant had not
clearly and convincingly demonstrated fitness for ad-
mission as the emails sent in recent months evidenced
seriously impaired judgment. Id.

Notified of the Inquiry Panel’s decision, the Appli-
cant requested hearing before a Hearing Panel. Tab 4,
supra. A Hearing Panel convened to meet with him on
July 15, 2019.
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EVIDENCE PRESENTED AT THE
JULY 15, 2019 HEARING

Testimony of Charles Turk, M.D.

Charles Turk (“Dr. Turk”) testified that he is a
psychiatrist and psychoanalyst who has practiced in
Illinois during the last 40 years with a focus on schiz-
ophrenic patients. Tr. 13-15, 28. In September 2018, Dr.
Leslie Wolowitz (“Dr. Wolowitz”) referred Mr. Skelton
to Dr. Turk for independent evaluation in connection
with this Hearing. Tr. 15-16, 34, 38. Dr. Turk saw Mr.
Skelton twice in September 2018 and has seen him
monthly thereafter. Tr. 15-17, 31-33, 39. Prior to Sep-
tember 2018 and up until approximately a month ago,
Mr. Skelton was in treatment with psychiatrist Dr. Yu.
Tr. 15-16, 33, 38. In the last month, Dr. Turk became
and is now Mr. Skelton’s treating and prescribing psy-
chiatrist. Tr. 17, 21, 33.

Mr. Skelton chose to make Dr. Turk his treating
and prescribing psychiatrist because Mr. Skelton felt
that Dr. Turk was accessible and more supportive of a
prognosis for a healthy life than Dr. Yu had been. Tr.
21, 59-60. The nature of Dr. Turk’s monthly sessions
with Mr. Skelton have not changed since Dr. Turk be-
came the treating psychiatrist. Tr. 33. He monitors Mr.
Skelton’s progress and medication, while Dr. Wolowitz
provides talk therapy. Id.

In September 2018, Mr. Skelton was on the medi-
cation Seroquel prescribed by Dr. Yu and gradually in-

creased by him from 25 milligrams to the current daily
dosage of 500 milligrams. Tr. 16-17, 39, 52. Dr. Turk
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concurred with and has maintained both Dr. Yu’s pre-
scription of that medication and the 500-milligram
dosage. Tr. 16-17, 24, 33.

Seroquel is an anti-psychotic which helps to or-
ganize the personality, ensure stability and suppress
symptoms including the hearing of voices. Tr. 17,
23-24. Dr. Turk seeks to prescribe the lowest possible
effective dose of Seroquel as it can have serious side
effects including interference with metabolism, predis-
posing to diabetes, increasing cholesterol and causing
movement disorders of the face or tongue. Tr. 24, 46,
56. Mr. Skelton has tolerated Seroquel well, experienc-
ing only an increase in cholesterol which has since
come down. Tr. 26. He has been taking Seroquel for
about 10 months. Tr. 46. In some patients, the efficacy
of the medication diminishes over time and alterna-
tives can be tried. Tr. 57-58.

In connection with his own evaluation, Dr. Turk
reviewed Dr. Ryba’s evaluation. Tr. 16. Dr. Turk under-
stood that Mr. Skelton had first received a diagnosis of
a mental health condition while in college. Tr. 41.

Within a month of first seeing Mr. Skelton in Sep-
tember 2018, Dr. Turk diagnosed him with delusional
disorder. Tr. 17-18, 29, 40. Delusional disorder involves
an elaborate construction of thought departing from
reality and accounting for disturbed feelings, fears and
behaviors. Tr. 18. Paranoid thoughts are a part of delu-
sional disorder and Dr. Turk has observed those in Mr.
Skelton. Id
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Mr. Skelton sought treatment after law school dur-
ing which he had become outraged by a perceived con-
spiracy against others. Tr. 18-19. That had been a
delusional perception of events which led Dr. Turk to
consider the diagnosis delusional disorder. Tr. 19-20. A
hallmark of delusional disorder, also exhibited by Mr.
Skelton, is a sense of being personally selected as the
target of a conspiracy. Tr. 21.

Delusional disorder and schizophrenia are both
psychoses. Tr. 29. Dr. Turk was aware that Mr. Skelton
had previously been diagnosed with schizoaffective
disorder, which could have been accurate at the time
of that diagnosis. Tr. 40. Dr. Turk does not find Mr.
Skelton to be schizophrenic because he does not exhibit
the inability to construct coherent thoughts or the
shifts in mood from mania to depression seen in schiz-
ophrenia. Tr. 29, 40-41.

In delusional disorder, the patient has a sense of
being persecuted for having a solution to a problem for
humanity. Tr. 29-30. In Mr. Skelton, this sense of per-
secution generated outrage while at JMLS. Tr. 29. A
schizophrenic patient believes he is selected to sacri-
fice himself, a belief which Mr. Skelton does not exhibit.
Id. His desire to assist clients does not approach the
grandiosity seen in schizophrenics. Tr. 30. Although as-
sociated with schizophrenia, the hearing of voices in
Mr. Skelton’s case is consistent with persecutory delu-
sional disorder. Tr. 30-31.

Dr. Turk was also aware of Mr. Skelton’s previous
diagnosis of intermittent explosive disorder (“IED”).
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Tr. 41-42. That diagnosis could have been considered
at the time it was given but Dr. Turk does not find Mr.
Skelton to have IED. Tr. 42.

The emails sent by Mr. Skelton to IBAB were con-
sistent with the delusional disorder diagnosis. Tr. 22-
23. The emails expressed Mr. Skelton’s feeling that
IBAB had already determined to deny him admission
and it would be futile to fight that. Tr. 22. Mr. Skelton
has expressed to Dr. Turk that the emails were inap-
propriate and that he regrets having sent them. Tr. 37.
At the time he sent the emails, Mr. Skelton was under-
treated and not on Seroquel although he may have
been on other medication. Tr. 44-45.

Delusional disorder could cause a patient to lash
out maliciously toward others. Tr. 20, 42. If Mr. Skelton
were involved in a personal exchange and consumed in
delusional thinking, he could become angry and yell.
Tr. 42. Although this could occur in Mr. Skelton’s prac-
tice of law, it is unlikely because he has increasingly
been able to distinguish between delusion and reality
and to control his emotions. Tr. 32, 43. During the time
Dr. Turk has known Mr. Skelton, he has not lashed out
or been consumed in delusional thinking. Tr. 60-61.

A high-stress situation could exacerbate Mr. Skel-
ton’s condition. Tr. 56-57. Conceivably, confrontational
situations could also do so. Tr. 57. Taking employment
that is often high stress or confrontational would not
be best for Mr. Skelton’s mental health. Id.

Mr. Skelton is a cooperative patient. Tr. 21-22. He
is fully compliant with the medication. Tr. 23, 35. He is
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consistent with his visits. Tr. 23. He is forthright, has
insight into his condition and is becoming able to re-
flect on incidents and see that they are not indicative
of conspiracy against him. Tr. 23, 32. Mr. Skelton’s
hearing of voices or misinterpreting conversations is
now almost nonexistent. Tr. 24.

During their sessions, Mr. Skelton has recounted
events which provoked anxiety. Tr. 32. In October 2018,
a delusional incident occurred at work when Mr. Skel-
ton thought someone was yelling at him, but he was
able to reconsider. Tr. 50. In that incident, Mr. Skelton’s
delusional thinking lasted about half an hour. Id.

In December 2018, during a class at work, Mr.
Skelton thought something that was said had been
meant for him, but then realized it had not been. Tr.
51. That delusional thinking passed within the hour
and did not affect what he was doing. Id.

In February 2019, a delusional incident was trig-
gered by someone in Mr. Skelton’s family abusing or
taking advantage of someone else. Tr. 49-50. This delu-
sional thinking lasted no more than a day. Tr. 49.

In June 2019, as he was falling asleep Mr. Skelton
had strange thoughts and grandiose ideas of how to
cure the problem after reading about police miscon-
duct. Tr. 47-48. This delusional thinking probably
lasted less than an hour without residual effect. Tr. 48-
49.

According to Dr. Turk, none of these incidents
would indicate Mr. Skelton being consumed with
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delusion or cause Dr. Turk to change the medication.
Tr. 52, 61. He would consider increasing the dosage if
Mr. Skelton were having thoughts disruptive of his
work, causing anxiety or preventing sleep. Tr. 52-53.
Dr. Turk did not know how long it takes Mr. Skelton to
process a delusion and to conclude it is not reality. Tr.
43-44. Dr. Turk was aware not of the frequency but of
the intensity of some incidents. Tr. 47.

Mr. Skelton may not need Seroquel for the rest of
his life. Tr. 25-26. He could cease taking it if he were
functioning and sleeping well, not beset by delusional
thinking, able to distinguish between delusion and re-
ality, and had a low level of anxiety. Tr. 25. Dr. Turk
could continue treating Mr. Skelton if he were off the
medication. Tr. 25-26. Mr. Skelton himself has not
asked to stop taking Seroquel or cease psychiatric
treatment. Tr. 53.

Asked whether a patient suffering from delusional
disorder would need lifetime treatment, Dr. Turk
stated that such a patient would have a fairly high
probability of requiring treatment over an extended
period. Tr. 34. In Mr. Skelton’s case, Dr. Turk would
think in terms of years of treatment, possibly five or
ten years. Tr. 55. It is hard to prognosticate because it
depends on what Mr. Skelton is able to resolve in the
future. Tr. 55-56. He needs to work on a past trauma
through psychotherapy. Tr. 58.

In Dr. Turk’s opinion, the misconduct at JMLS and
the emails sent to IBAB were caused by Mr. Skelton’s
delusional disorder. Tr. 26-27. Dr. Turk opined that
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psychiatric treatment works to prevent such miscon-
duct by helping Mr. Skelton discern between delusion
and reality. Tr. 27. Dr. Turk further opined that with
continued treatment including Seroquel or other med-
ication, Mr. Skelton would be able to practice law. Id.
Dr. Turk opined also that if Mr. Skelton remained in
treatment over the course of a Conditional Admission
period of two years he would remain appropriate to
practice law. Tr. 28.

Testimony of Leslie Wolowitz, Ph.D.

Dr. Wolowitz testified that she is a psychodynamic
psychotherapist in private practice who has been
treating teenagers and adults for over 30 years. Tr. 62.
While on faculty in a psychology graduate program,
she reviewed graduate students when there were ques-
tions regarding their competence or mental health. Tr.
62, 124-125. Dr. Wolowitz has treated patients with
schizophrenia, schizoaffective disorder and delusional
disorder. Tr. 63. She views diagnoses as complex but
did not disagree with Dr. Turk’s diagnosis of delusional
disorder. Tr. 67. She has been treating Mr. Skelton for
1 % years. Tr. 120.

Mr. Skelton first called Dr. Wolowitz in April 2018
after consulting his health insurance company’s pro-
vider list and she has seen him weekly since then. Tr.
63-64, 67, 87, 136. When he started seeing Dr. Wolo-
witz, Mr. Skelton had been seeing psychiatrist Dr. Yu
for three or four months. Tr. 72, 91, 136. Dr. Wolowitz
twice spoke with Dr. Yu and came to believe that



App. 17

treatment would be better coordinated with Dr. Turk,
who had more experience. Tr. 72, 92, 127-129. Dr. Yu
had not before treated anyone with delusional disor-
der. Tr. 72, 129-130. Dr. Yu is a biological psychologist,
meaning he was trained to view psychotic symptoms
as coming from a broken brain which can never be
cured and that the symptoms can only be suppressed
by medication. Tr. 130.

Mr. Skelton was on his current dosage of Seroquel
when he began treatment with Dr. Wolowitz. Tr. 70,
128, 136-137. He told her the medication was helpful.
Tr. 71. She questioned whether he would need anti-
psychotic medication over time because he has demon-
strated insight and commitment to therapy. Id. She
also expressed concern about the medication’s possible
serious side effects such as blunted affect and tardive
dyskinesia. Tr. 71, 139-140.

When Dr. Wolowitz initially saw Mr. Skelton, he
seemed skittish, anxious, articulate, kind, bright and
authentic about seeking help. Tr. 64. He needed help
with a problem that led to misconduct in law school
and some issues before that. Id. Dr. Wolowitz concurred
with Dr. Turk’s testimony that Mr. Skelton needs to re-
solve his past which will help to cure him of the present
disorder. Tr. 138. She and Mr. Skelton are working on
that resolution in treatment. Id.

Mr. Skelton told Dr. Wolowitz that he had become
very depressed in college. Tr. 89-90, 118-119. He was
hospitalized for about a week. Tr. 119. Dr. Wolowitz was
not aware of the cause of the depression. Id. She
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thought he had taken an anti-depressant for awhile
and received counseling in college for about six
months. Tr. 119-120. Dr. Wolowitz understood that
Mr. Skelton had never received counseling for more
than 1 % years prior to treating with herself. Tr. 120.
She was unaware of any time other than during college
when he had suicidal ideation. Id

In law school, Mr. Skelton acted out inappropri-
ately as a result of emotional reactivity with paranoid
ideation, depression and anxiety. Tr. 64-65. Paranoid
ideation is delusional thought that something is aimed
at you which in reality is not. Tr. 65. With respect to
those incidents in law school, Mr. Skelton told Dr.
Wolowitz that he might have been hearing voices and
was yelling in the library and another time near a se-
curity guard. Id. With respect to the emails to IBAB,
he voiced his suspicions of JMLS and feelings of being
misunderstood and persecuted. Tr. 66.

They have talked at length about the incidents at
JMLS, Mr. Skelton’s mental state at that time and
what was then happening in reality. Id. He was under
a lot of stress. Tr. 89. In the absence of treatment, the
stress led to growing mental health issues that culmi-
nated during law school where Mr. Skelton perceived
corruption and injustice. Tr. 90.

Shortly after their first meeting, Dr. Wolowitz
learned about the Inquiry Panel’s denial. Tr. 87. Mr.
Skelton was frustrated and hoped that he would be
able to prove that with therapy and medication he
would be able to practice law. Id. At that time he knew
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his conduct was inappropriate but was confused as to
why his conduct had been alarming to the Inquiry
Panel. Tr. 88.

Mr. Skelton has attended sessions with Dr. Wolo-
witz on a regular weekly basis. Tr. 67, 123-124. He is
an extremely cooperative, communicative patient. Tr.
67-68. They discuss his family relationships, work is-
sues, past history, thoughts, feelings and conduct. Tr.
68, 80. Mr. Skelton has described stress at work caused
by onerous or boring assignments and she has encour-
aged him to communicate about that clearly. Tr. 81, 85.

Since being in treatment with Dr. Wolowitz, Mr.
Skelton has not acted out. Tr. 69, 79-80, 96. He is now
more comfortable in their sessions and seems less anx-
ious and more self-aware. Tr. 69. He reality-checks
with her spontaneously. Tr. 69-70. Dr. Wolowitz makes
suggestions to help him gain self-awareness. Tr. 86.

Mr. Skelton reports positive work relationships
and occasionally feeling not part of the group. Tr. 82,
85-86. His work colleagues provide some degree of sup-
port. Tr. 82. Only his supervisor has some awareness of
Mr. Skelton’s mental and emotional issues. Id. Dr.
Wolowitz is unaware of any adversarial situation at
work where Mr. Skelton has been beset by delusional
thinking or acted out. Tr. 85.

Mr. Skelton has a long-standing group of friends
outside the workplace. Tr. 83. Dr. Wolowitz thought a
few of those friends were aware of his mental health
issues. Id.
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On approximately 10 occasions Dr. Wolowitz and
Mr. Skelton have discussed an instance involving delu-
sional thoughts. Tr. 68, 92. These incidents did not give
rise to the type of conduct exhibited at JMLS. Tr. 68-
69. Except for two of the instances noted by Dr. Turk,
Dr. Wolowitz was aware of the instances to which Dr.
Turk testified. Tr. 120-122.

This summer, Mr. Skelton talked about a frighten-
ing incident on the “L.” Tr. 92-93. He was on the train
late at night and a man approached him asking for
money. Tr. 93. Mr. Skelton responded to the man appro-
priately. Tr. 94-95. Dr. Wolowitz and Mr. Skelton talked
about his sense of fright and powerlessness, and he
checked his responses against what Dr. Wolowitz
would have done. Tr. 93-95, 123. This incident was not
a delusion but there may have been some delusional
thinking during the incident that the conduct was
aimed at Mr. Skelton in particular. Tr. 122-123.

In one reported incident, Mr. Skelton felt he had
purposely been given an A-instead of an A in his grad-
uate school program. Tr. 70, 95. He then realized the
grade had probably been given because he had not
completed a task. Tr. 70, 95.

If he has a disturbing thought, Mr. Skelton can
sometimes talk about how he understands the distor-
tion in his own thinking. Tr. 74. The frequency of dis-
turbing thoughts has decreased and can continue to
decrease with treatment. Tr. 74-75. He has never ex-
hibited malicious behavior either physically or emo-
tionally. Tr. 74-75.
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Dr. Wolowitz and Mr. Skelton discuss stress man-
agement every week, including the importance of
sleep, exercise, social support and reflective alternate
thinking. Tr. 75-76. Risk factors would be lack of sleep,
high-stress situations, disappointments and life crises.
Tr. 133, 142. They have discussed the stress caused by
this Hearing and uncertainty about his future career
direction. Tr. 79, 84. Dr. Wolowitz raised the issue that
the Hearing Panel might deny recommendation of ad-
mission. Tr. 130-131. A denial could cause Mr. Skelton
to feel some depression and anger, but he has the po-
tential to respond maturely and not in a way harmful
to himself or others. Tr. 131.

Dr. Wolowitz and Mr. Skelton have also continued
to discuss anger management but most important is
the focus on distorted thinking. Tr. 134-135. Mr. Skel-
ton is learning to identify the early signs of distorted
thinking. Tr. 142-143. A support group for profession-
als dealing with mental health issues could be benefi-
cial. Tr. 135.

Mr. Skelton is interested in policy and immigra-
tion law. Tr. 124. Asked if she agreed with Dr. Turk that
it would not be best for Mr. Skelton to work in a high-
stress job, Dr. Wolowitz said yes and no. Tr. 126. Mr.
Skelton thrives on challenge and has a strong sense of
justice usually well-placed, but certain stressful situa-
tions would not be good for him. Tr. 126-127. He has a
growing capacity to modulate himself if he were prac-
ticing law and received an adverse ruling in a merito-
rious case. Tr. 133-134. He is able to handle the stress
in his current job, although in that job he is not an
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advocate. Tr. 134. Experience of stressful situations
and handling disappointment helps. Tr. 137-138.

Dr. Wolowitz opined that Mr. Skelton has the ca-
pacity to work out of his delusional disorder. Tr. 71-72,
96. This would mean that he would become more self-
aware, develop social support and coping mechanisms
supporting his mental health, and trust in others such
that he would not act out. Tr. 96. There is a fair chance
that Mr. Skelton could many, which would be protec-
tive. Tr. 144-145.

The condition that led to his acting out in law
school is not gone but is mitigating. Tr. 135-136. Mr.
Skelton’s coping mechanisms and insight are increas-
ing. Tr. 136. His past created a vulnerability and the
manifestation of the vulnerability can be controlled by
increasing insight. Tr. 138-139.

In the future, Mr. Skelton might be able to use a
different medication or do without medication entirely.
Tr. 138-139. Three to five years of additional therapy
will result in more progress in self-awareness with
some vulnerability to distorted thinking but little like-
lihood of backsliding to instances of misconduct such
as those under consideration here. Tr. 140-141.

Mr. Skelton feels fairly confidant that with enough
support, therapy and medication if needed, he would
be able to cope with the stresses associated with the
practice of law. Tr. 84. Dr. Wolowitz opined that with
continued treatment, his prognosis is good. Tr. 76. She
opined further that with continued treatment Mr.
Skelton would be competent to practice law although
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he might not want to be in an adversarial practice.
Tr. 76-77. Asked how long he would need treatment,
Dr. Wolowitz opined that it would take a range of about
five to ten years. Tr. 97, 141-42. Mr. Skelton would need
three to five years of therapy for robust adaptation and
up to five years thereafter to ensure that he remained
well-adapted. Tr. 142.

Testimony of Amber Ritter

Amber Ritter (“Ms. Ritter”) testified that she is an
attorney, licensed in Illinois for 20 years. Tr. 99-100.
She has been Chief Assistant Corporation Counsel at
the City of Chicago for 4 ‘A years and has worked for
the City for a total of sixteen years. Tr. 99.

Ms. Ritter is in charge of the City of Chicago law
department group which handles Freedom of Infor-
mation Act (“FOIA”) requests and FOIA litigation for
the City. Id.

For about two years, Mr. Skelton has been a FOIA
officer for the City of Chicago’s law department. Tr.
100, 108, 111. Ms. Ritter is now and has been his direct
manager during that time. Tr. 100-101. A FOIA officer
receives requests for information from the public and
the media, and then compiles, redacts and produces
documents responsive to the requests within five to ten
business days. Tr. 100, 103, 114.

Initially Ms. Ritter interviewed Mr. Skelton. Tr.
109. She knew he had a law degree but did not ask if
he was licensed because licensing is not required for
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the job. Id. About a quarter of the 30 City of Chicago
FOIA officers are licensed but no FOIA officer is prac-
ticing law for the City. Id.

Mr. Skelton works from a cubicle directly outside
Ms. Ritter’s office. Tr. 101. He checks with her on a reg-
ular basis about the decisions he makes as a FOIA of-
ficer. Id. Ms. Ritter works with FOIA officers from
every City of Chicago department and Mr. Skelton is
one of the best. Id. He is very intelligent. Tr. 102.

In his job, Mr. Skelton interacts with law depart-
ment and other personnel including attorneys, parale-
gals and the City’s prosecutor who is Ms. Ritter’s
supervisor. Tr. 111-112. In addition to obtaining re-
sponsive documents from attorneys across the depart-
ments, Mr. Skelton interacts with the staff attorneys
in Ms. Ritter’s FOIA group to draft FOIA response let-
ters. Tr. 112-113.

Mr. Skelton understands the legal issues although
it is not necessary to be an attorney to be a FOIA of-
ficer. Tr. 102, 105. The job is very stressful but Mr. Skel-
ton has no problem handling it. Tr. 102. The first source
of stress is the constant stream of FOIA requests which
must be handled in a short timeframe. Tr. 102, 114. The
second source of stress comes from the task of obtain-
ing responsive documents from the 270 attorneys in
the City law department who are busy with their own
calendars. Tr. 103-104, 112. Also, FOIA requesters can
be very critical. Tr. 104. Working hours are from 9:00
to 5:00 and Mr. Skelton generally does not work beyond
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5:00 or 5:30. Tr. 116. The job requires organization and
Mr. Skelton keeps a spreadsheet of his requests. Id.

Mr. Skelton always acts appropriately both with
requesters and law department personnel. Tr. 104-105,
108. When he has a question, he calmly presents Ms.
Ritter with options which many other FOIA officers
are unable to do. Tr. 105. Members of the media can be
repeat requesters and Mr. Skelton interacts well and
has positive relationships with them. Tr. 106. Based on
good relationships, repeat requesters may grant him
extra time when they have requested voluminous ma-
terial. Tr. 115. Mr. Skelton has never said he cannot
handle the workload. Id. On occasion, he has come for-
ward to say he has extra time and would like to help
with legal research or redactions of records. Id. He has
successfully completed those projects. Tr. 115-116. If
called on to review Mr. Skelton, Ms. Ritter would give
him a very good review. Tr. 117.

About six months ago, Mr. Skelton came into Ms.
Ritter’s office and asked if she would be willing to be a
witness on his behalf in regard to his employment. Tr.
110. He eventually told her enough to make her com-
fortable doing that. Id. She was satisfied that he had
not committed a crime or victimized someone, which
was verified by counsel. Tr. 110-111. Ms. Ritter was
aware of his outbursts in law school and emails to
IBAB but was not aware at the time he asked her to be
a witness. Tr. 107, 111. She was advised of those mat-
ters by counsel. Tr. 111.
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A few times a year, Ms. Ritter’s division goes out
for dinner. Tr. 113. Other than that, she does not social-
ize with Mr. Skelton. Id. People in the office are all
friendly but Ms. Ritter is unaware whether he social-
izes with others from the office. Tr. 114.

Ms. Ritter would be comfortable with Mr. Skelton’s
admission to the Bar of Illinois. Tr. 106-108. She has
never seen him engage in misconduct. Tr. 104-105, 108.
She would recommend Mr. Skelton for a job in the
City’s litigation division. Tr. 116.

Testimony of Thomas J. Skelton

Mr. Skelton testified that he is 31 years old and
grew up in Oak Park, Illinois. Tr. 146. He went to St.
Louis University where he majored in history and phi-
losophy, graduating in 2010. Id.

Prior to college, Mr. Skelton had never sought or
received mental health treatment. Tr. 194, 215. During
college, Mr. Skelton experienced depression and was
hospitalized in March 2009 for five days after express-
ing suicidal ideation to his roommate. Tr. 149, 193-194,
214. He went into the hospital voluntarily on the rec-
ommendation of his building manager and a college
social worker. Tr. 149, 194-195. The treatment he re-
ceived helped at the time but the feelings of depression
did not end after the hospitalization. Tr. 150, 194. Until
graduating, Mr. Skelton continued to meet with a so-
cial worker weekly and took anti-psychotic and anti-
depressant medications prescribed by a doctor. Tr. 150,
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194, 215. He did not recall the names of the medica-
tions. Tr. 150.

Mr. Skelton graduated college in May 2010. Tr.
146, 215. For six months following college, he worked
in construction. Tr. 147, 196. In October 2010, Mr. Skel-
ton joined AmeriCorps VISTA where he worked in a
Champaign legal aid office for about a year and a half.
Tr. 147-148, 196, 215. His experience at the legal aid
office led him to want a law degree which he could use
to help people. Tr. 147. Mr. Skelton could not recall if
he had counseling in the interval May 2010 to October
2010. Tr. 197, 215-216. He recalled still having issues
of depression at that time. Tr. 197.

Prior to law school, Mr. Skelton returned to Oak
Park. Tr. 151. He began seeing Dr. Sarpy, a psychiatrist
at a clinic there. Tr. 150-151, 216. Mr. Skelton applied
to six law schools and chose JMLS because he was of-
fered financial assistance and also wanted to remain
in the Chicago area near his family. Tr. 147-148.

On entering law school in the fall of 2014, Mr.
Skelton found it stressful. Tr. 148, 216. Early in his ten-
ure at JMLS, Mr. Skelton began experiencing faulty
perceptions that he was being persecuted, was disliked
and that information he had disclosed was getting out
to others. Tr. 148-149, 197. The feelings of persecution
seemed then to be a new experience not connected to
his earlier depression. Tr. 198. Looking back on those
feelings now, Mr. Skelton would acknowledge that they
were a product of mental illness and a misperception
on his part. Tr. 151-152, 154.
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Mr. Skelton had friends at JMLS. Tr. 198. He did
not feel comfortable talking to them about these mat-
ters as he and fellow students were all seeking to join
the legal profession. Id.

When feelings of agitation beset him, Mr. Skelton
would generally leave the law school building and go
to the Harold Washington Library. Tr. 157, 201-202. On
a few occasions, his feelings of persecution were pro-
pelling him toward vocalization and he was able to con-
trol himself by leaving the building, but on other
occasions he could not do so. Tr. 202-203. Mr. Skelton’s
outbursts at JMLS were not spontaneous but would
happen after building up. Tr. 206. There may have been
incidents of uncontrolled behavior arising from mis-
perceptions outside of the law school but they would
not have been as intense as the incidents at JMLS. Tr.
203.

In 2015 during his second semester, Mr. Skelton
was in the library at JMLS. Tr. 152-153, 198-199. He
was having trouble studying and was hearing things.
Tr. 152. He lost control of himself and began yelling to
himself in the study room. Tr. 152-153, 199-200. Dur-
ing this incident, Mr. Skelton experienced adrenaline
and tunnel vision. Tr. 199. This was the first time this
had ever happened to him. Id. He did not know if he
could have controlled himself, although in the moment
he knew his conduct was uncontrolled. Tr. 200-201.
That is why he left the premises without argument. T'.
201.
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Mr. Skelton had no idea who was around him at
that time and had no intention of yelling at anyone in
particular or disrupting the school environment. Tr.
152-153. He regretted having caused a disturbance or
offense. Tr. 153. He also regretted not seeking counsel-
ing at JMLS immediately after that incident. Tr. 153,
219. At the time, he knew it was not his normal behav-
ior. Tr. 220.

In 2016, Mr. Skelton was feeling very over-
whelmed and agitated following a class. Tr. 157-158,
203-204. He experienced adrenaline and tunnel vision.
Tr. 157, 206. He determined to leave the building. Tr.
203-204. On his way out of the law school, Mr. Skelton
made inappropriate comments to an administrator. Tr.
157-158, 205-206. This was a mistake that Mr. Skelton
regrets. Tr. 158.

In the spring semester of 2016, Mr. Skelton began
weekly counseling at JMLS with Alexandra Cara and
went for six to eight sessions. Tr. 153-154, 218-219,
221-222. On returning in fall 2016, he continued
weekly counseling with Collin Shotts (“Mr. Shotts”). Tr.
154, 222. It was helpful to discuss the stresses of law
school. Tr. 154.

Throughout law school, Mr. Skelton was seeing
Dr. Sarpy but was not receiving psychotherapy. Tr. 217.
Although not seeing Dr. Sarpy regularly and once dur-
ing the course of treatment not seeing her for a period
of six months, he took the medication Wellbutrin pre-
scribed by her throughout law school. Tr. 150-151, 154-
155, 180, 217-219. He did not speak with Dr. Sarpy
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about the outburst at JMLS in 2015. Tr. 219. He con-
tinued treatment from time to time with Dr. Sarpy un-
til November 2017. Tr. 217, 221, 223.

During law school, Mr. Skelton had various jobs.
Tr. 177. He externed for Judge Jeffrey Cole. Id. He in-
terned at the Environmental Law and Policy Center.
Id. He interned at the Chicago Transit Authority
(“CTA”).Tr. 177-178. The experiences were positive and
he was told his work was good. Tr. 178. Mr. Skelton had
a 711 license and did legal research for the CTA appel-
late department. Tr. 179. Under supervision, he wrote
and argued a summary judgment motion for the CTA.
Tr. 179-180.

After applying for admission to the Bar of Illinois,
Mr. Skelton received an inquiry from IBAB pertaining
to alcohol violations while he was in college. Tr. 156. He
then disclosed those violations to JMLS, explaining
that he had forgotten about them on application to law
school. Id. The law school accepted the explanation
with no further action. Id. In connection with those col-
lege violations, Mr. Skelton recalled taking a class and
possibly a fine or community service, but no criminal
charges. Tr. 156-157.

At JMLS, Mr. Skelton saw a posting for the job of
FOIA officer at the City of Chicago. Tr. 181. He applied
and went through two rounds of interviews. Id. Mr.
Skelton was hired by the City of Chicago in September
2017. Id.

Mr. Skelton received an inquiry from IBAB re-
garding the incidents at JMLS. Tr. 158. In the fall of
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2017, he met with Ms. Mulaney. Tr. 158, 223. Her sum-
mary of their meeting is accurate. Tr. 158. Mr. Skelton’s
paranoia grew over time but he already felt then that
denial of certification was inevitable. Tr. 160.

Ms. Mulaney requested that he obtain a letter
from Mr. Shotts with an assurance that Mr. Skelton’s
condition had mitigated. Tr. 159. Mr. Shotts had been
a graduate student at the time of the counseling and
was unable to provide a letter. Id. Julia Burrell-Smith
of Sankofa Psychological Services provided a letter to
Ms. Mulaney confirming Mr. Skelton’s counseling at
JMLS but not opining with respect to his condition. Tr.
160-161.

In 2017, Mr. Skelton began to email Ms. Mulaney
and IBAB. Tr. 162. While he was a law student, some-
one had drawn Nazi graffiti at JMLS and Mr. Skelton
had been questioned at the end of April by security
about whether he had done it. Tr. 163, 165-166. He told
them he had not and nothing further happened in that
regard. Tr. 166. He initially emailed Ms. Mulaney be-
cause of concern that the law school had accused him
of drawing the graffiti. Tr. 162.

Mr. Skelton’s email communications during the
period November 2017 to March 2018 became colored
by the misperceptions that had been building during
law school. Tr. 162, 227. He felt persecuted and he also
felt that the law school did not want him to become a
lawyer. Tr. 162. Those emails were inappropriate, gran-
diose and deranged. Tr. 163, 227. They were sent at
different times of day and night, on weekdays and
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weekends, and sometimes while he was at work. Tr.
227.

Acknowledging that his emails were not spontane-
ous outbursts and some had the shape of argument,
Mr. Skelton explained he was not trying to argue a po-
sition. Tr. 206-208, 213-214. Over time he had come to
believe that he had nothing to lose because of the over-
whelming force against him, so he should at least ex-
press himself genuinely. Tr. 163, 208-209. Mr. Skelton
acknowledged that he was unhinged during that pe-
riod of time and the communications were not based in
reality. Tr. 163, 166. At the time, he was too consumed
in his own delusions to consider how the emails would
impact the recipients. Tr. 208, 228. During most of the
period that he was writing the emails, he was no longer
being treated by Dr. Sarpy. Tr. 223-224. He took respon-
sibility for his misperceptions and failure to take his
delusional thoughts seriously. Tr. 224. Mr. Skelton
acknowledged that he failed to consider the conse-
quences of the emails during a five-month period. Tr.
228.

The Inquiry Panel requested an evaluation, and
the Illinois Lawyers’ Assistance Program (“LAP”) re-
ferred Mr. Skelton to Dr. Ryba. Tr. 168. Dr. Ryba eval-
uated Mr. Skelton in December 2017 but did not have
availability for treatment. Tr. 168-169.

Through a series of referrals, Mr. Skelton began
treatment with Dr. Yu. Tr. 169. Their first meeting was
a few days before the Inquiry. Id. At the first meeting
Dr. Yu prescribed Seroquel which Mr. Skelton began
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taking and has since taken regularly. Tr. 169-170. Dr.
Yu provided psychiatry, not psychotherapy. Tr. 170. Dr.
Yu has said he would take Mr. Skelton back as a pa-
tient if the need arose. Tr. 170-173, 189.

Once he met with the Inquiry Panel, Mr. Skelton
realized that they were not trying to persecute him. Tr.
164. He had reread the emails recently and expressed
his embarrassment and remorse. Tr. 164. Mr. Skelton
understood the Inquiry Panel’s decision. Tr. 166-167.
He knew that his emails must have been frightening
and offensive to the recipients. Tr. 167, 191. He would
not write such emails today. Tr. 166. He apologized to
both the Inquiry Panel and JMLS for his misconduct.
Tr. 191-192. With treatment he would have handled
those situations differently. Tr. 192. Today he is able to
control his fears or delusions. Id.

Mr. Skelton searched for a psychotherapist in his
insurance company’s database and found Dr. Wolowitz.
Tr. 170. He began psychotherapy with her. Id. Dr.
Wolowitz is very supportive; Mr. Skelton can confide in
her and she is a resource for him. Tr. 174. He does not
think about suicide. Tr. 209. His focus in therapy is on
delusional thinking which can be triggered when he
experiences stress. Tr. 209-210. Mr. Skelton finds that
with medication, having a negative commentary run-
ning through his mind has become the exception, not
the standard. Tr. 210. He can control the exceptions. Id.

Dr. Wolowitz had professional connections with
Dr. Turk and she referred Mr. Skelton to Dr. Turk for
evaluation, while Dr. Yu continued as the prescribing
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psychiatrist. Tr. 171-172. As a psychiatrist, Dr. Yu
worked on a biological model which seemed limiting
to Mr. Skelton. Tr. 171. Mr. Skelton came to value Dr.
Turk’s expertise and also saw him monthly. Tr. 171-
172. Dr. Turk understands Mr. Skelton’s perspective.
Tr. 173.

Mr. Skelton described the incident in which he un-
justly received an A- on a paper in his graduate school
program, but he believed he deserved an A. Tr. 177. He
raised this incident with Dr. Wolowitz to test his think-
ing. Tr. 176-177. He was able to laugh about it and re-
alize that A- is a good grade. Tr. 177.

Mr. Skelton described the incident involving the
man on the “I” who followed him into another car.
Tr. 174-175. Mr. Skelton could see a knife in his
pocket. Tr. 175. This was in reality a frightening inci-
dent. Id. Afterwards, for a few hours Mr. Skelton dealt
with a feeling of being targeted because he had pro-
jected vulnerability. Tr. 175-176, 209. Dr. Wolowitz
helped him work through his feelings about the inci-
dent. Tr. 176.

Mr. Skelton was asked what would be different to-
day after 14 months of treatment with Drs. Yu, Turk
and Wolowitz. Tr. 224-225. One difference is that now
he is on a relatively strong dosage of anti-psychotic
medication which controls agitation. Tr. 225-226. Mr.
Skelton has accepted that he has a psychotic disorder.
Tr. 226. His depression while in college may have been
the result of the underlying disorder. Id. He has
learned to monitor his thinking for delusions. Id. He
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did not know how to do that during law school. Tr. 226-
227. Unlike the five-month period when he was send-
ing numerous disturbing emails without considering
the consequences, today he knows those consequences.
Tr. 228. He understood that if he were representing a
client and emotionally committed to the matter, losing
control would not help the client or himself. Tr. 229-
230.

In his job at the City of Chicago, Mr. Skelton has
done legal research and document production outside
the FOIA group. Tr. 182-183. He enjoys the job as FOIA
officer and likes the challenge of the other assign-
ments. Tr. 183. As a FOIA officer, he has a good rela-
tionship with the press. Id. He can handle the stresses
of the job which can be substantial. Tr. 183-184. Mr.
Skelton likes his colleagues. Tr. 184. If a stressful situ-
ation is developing, he discusses it with Ms. Ritter or
other attorneys in the group. Tr. 184-185. He has never
lashed out at anyone at work. Tr. 185.

Mr. Skelton has applied for a position as asylum
officer with the U.S. Citizenship and Immigration Ser-
vice. Tr. 185-186. This job does not require a law li-
cense. Tr. 185. He has a job offer pending security
clearance review. Tr. 185-186. He would be making asy-
lum decisions in tandem with senior staff Tr. 186-187.
It is a high-volume job with a large backlog. Tr. 187.
The position would be in Chicago and Mr. Skelton
would continue treating with his current doctors. Id.
His current employer has been involved in the inter-
view process for the asylum position and has also said
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he can remain in his job at the City as long as he
wishes. Tr. 231-232.

Mr. Skelton intends to continue treatment for as
long as his doctors recommend. Tr. 188-189. He does
not consider remaining in treatment a negative. Tr.
188. He will also continue taking medication as recom-
mended. Id. He is tolerating it well after an elevated
cholesterol. Tr. 210. He is eating well, exercising and
sleeping Well. Tr. 210-211.

Today the people in Mr. Skelton’s life are his par-
ents, friends, colleagues and doctors. Tr. 211. He would
feel comfortable seeking support from some of his
friends whom he has known since middle school. Tr.
211-212. His friends do not know about his difficulty
becoming licensed but none of them think he is li-
censed. Tr. 212, 231. They are all successful and he does
not like appearing as the underachiever of the group.
Tr. 212. Full disclosure of his diagnosis would not be
smart professionally. Tr. 231. Mr. Skelton’s parents are
fully aware of the Character and Fitness process and
of this Hearing today. Tr. 212-213. They have been sup-
portive throughout. Tr. 213. Looking back, Mr. Skelton
has realized that isolation had a negative impact and
he would talk to his parents or Dr. Wolowitz if he needs
help. Tr. 213. Dr. Wolowitz in particular is a life re-
source. Tr. 189. Mr. Skelton acknowledged that only his
parents and doctors know everything. Tr. 231.

Asked why he wants to be a lawyer given the
stresses of the profession, Mr. Skelton felt he could
handle the stress. Tr. 234. He is able to manage his
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condition. Id. He can help people and make a difference
as a government or public interest lawyer. Id.

Mr. Skelton would cooperate with Conditional Ad-
mission if that were recommended. Tr. 189-190. If the
Hearing Panel declined to recommend him for certifi-
cation, Mr. Skelton would be disappointed. Tr. 190. In
that event, he would focus on his University of Illinois
graduate school program in public administration
while continuing to work for the City of Chicago. Tr.
190-191. He would consider reapplying for admission
in two years. Tr. 190-191. Over the past year, Mr. Skel-
ton has felt very healthy and is committed to maintain-
ing that level of well-being. Tr. 192.

Other Evidence Received at Hearing

At Hearing, the Applicant’s Exhibits curriculum
vitae of Dr. Turk and Dr. Wolowitz were offered and ad-
mitted into evidence. Tr. 13. Post-Hearing, the Appli-
cant provided Affidavits of Dr. Turk and Dr. Wolowitz,
also admitted into evidence.

QUESTION PRESENTED TO THE COMMITTEE

Has Thomas Joseph Skelton met his burden of
demonstrating by clear and convincing evidence that
he embodies the requisite character and fitness to be
admitted to the Illinois Bar?
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STANDARDS TO BE APPLIED

As an applicant for admission to the Illinois Bar,
Mr. Skelton has the burden to prove by clear and con-
vincing evidence that he has the requisite character
and fitness for admission to the practice of law. The
Illinois Board of Admissions to the Bar and the Com-
mittees on Character and Fitness of the Supreme
Court of Illinois Rules of Procedure (the “Committee
Rules”) Rule 6.1; In re Glenville, 139 Ill. 2d 242, 252,
565 N.E.2d 623, 627 (1990); In re Childress, 138 Ill. 2d
87,100, 561 N.E.2d 614, 619-20 (1990); In re Loss, 119
I11. 2d 186, 195-96, 518 N.E.2d 981, 985 (1987).

The essential eligibility requirements for the prac-
tice of law include: (1) the ability to learn, to recall
what has been learned, to reason, and to analyze; (2)
the ability to communicate clearly and logically with
clients, attorneys, courts, and others; (3) the ability to
exercise good judgment in conducting one’s profes-
sional business; (4) the ability to conduct oneself with
a high degree of honesty, integrity, and trustworthiness
in all professional relationships and with respect to
all legal obligations; (5) the ability to conduct oneself
with respect for and in accordance with the law and
the Illinois Rules of Professional Conduct; (6) the abil-
ity to avoid acts that exhibit disregard for the health,
safety, and welfare of others; (7) the ability to conduct
oneself diligently and reliably in fulfilling all obliga-
tions to clients, attorneys, courts, creditors, and others;
(8) the ability to use honesty and good judgment in fi-
nancial dealings on behalf of oneself, clients, and oth-
ers; (9) the ability to comply with deadlines and time
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constraints; and (10) the ability to conduct oneself
properly and in a manner that engenders respect for
the law and the profession. Supreme Court of Illinois
Rules on Admission and Discipline of Attorneys, Rule
708(c); Committee Rule 6.3.

Essential eligibility requirements (3), (4), (6) and
(10) above are at issue with respect to Mr. Skelton’s ap-
plication to the Bar.

In assigning weight and significance to the Appli-
cant’s prior misconduct, the Committee considers: (a)
age at the time of the conduct; (b) recency of the con-
duct; (c) reliability of the information concerning the
conduct; (d) seriousness of the conduct; (e) factors un-
derlying the conduct; (f) cumulative effect of the con-
duct; (g) ability and willingness to accept responsibility
for the conduct; (h) candor in the admissions process;
(i) materiality of any omissions or misrepresentations;
(j) evidence of rehabilitation; and (k) positive social
contribution since the conduct. Committee Rule 6.5.

The Hearing Panel weighed the foregoing mitigat-
ing or aggravating factors, noting that factors (b), (d),
(e), (g) and (j) above are of particular relevance here.

DECISION OF THE HEARING PANEL

Upon consideration of all the testimony, and based
upon the entire record, the Hearing Panel finds by vote
of 3 to 2 that Thomas Joseph Skelton failed to demon-
strate by clear and convincing evidence that he satis-
fies all of the eligibility requirements and presently
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possesses the character and fitness to be admitted to
the practice of law in Illinois. The Hearing Panel care-
fully reviewed the record including documentation
from JMLS, email communications from Mr. Skelton
to IBAB staff and Ms. Mulaney, the testimony of Mr.
Skelton’s supervisor and two doctors, and the lengthy
testimony of Mr. Skelton himself. Having failed to
demonstrate his present fitness for admission, Mr.
Skelton is not a candidate for Conditional Admission
under Committee Rule 7.

On application to IBAB and to JMLS, Mr. Skelton’s
failure to disclose two undergraduate alcohol viola-
tions bore on his ability to conduct himself with hon-
esty. Then while a student at JMLS, on four occasions
Mr. Skelton was observed by students or security per-
sonnel creating a disturbance and on one of those oc-
casions cursing at a school administrator. These
incidents cast doubt on Mr. Skelton’s abilities to con-
duct himself properly and with good judgment, and ad-
ditionally with respect to the outbursts, on his ability
to avoid acts exhibiting disregard for the welfare of
others.

At the direction of IBAB, Mr. Skelton petitioned
JMLS to amend his application with respect to the
omitted undergraduate violations, and the law school
accepted the amendment without further action. After
Mr. Skelton’s fourth outburst, the law school sent him
a letter of admonition, instituting no discipline and
taking no further action. The Hearing Panel is satisfied
that these matters even cumulatively are not so seri-
ous as to preclude a recommendation of admission.
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It is the Applicant’s recent conduct during and in
connection with the Character and Fitness process on
which this Hearing Panel must focus. During a five-
month period approximately mid-October 2017
through mid-March 2018, Mr. Skelton wrote and sent
numerous emails variously to IBAB’s Deputy Director,
Counsel and Director as well as to Committee Member
Mulaney. These multiple acts occurred during daytime
and evening hours, on weekdays and weekends, and
some were written and sent while Mr. Skelton was at
his job as FOIA officer for the law department of the
City of Chicago.

Mr. Skelton’s emails frequently took the form of
argument and used charged and ugly language, exam-
ples of which are set forth above. Mr. Skelton assaulted
the integrity of JMLS, IBAB, the Committee on Char-
acter and Fitness and the legal system by alleging or-
ganized corruption within the Bar and an Inquiry
which would fail to apply the law and instead deny him
based on dislike. He referred to JMLS using terms
such as Nazis and Stasi, and accused IBAB and the
Committee of trying to “GitMo” him. The misconduct
was comprised of multiple individual acts transacted
at various times over a term of months and occurring
one and a halfto two years after his outbursts at JMLS
when the stress of law school had presumably eased.
At any point during that five-month period Mr. Skelton
could have reconsidered this conduct and changed
course, but he failed to do so. On denial by the Inquiry
Panel, Mr. Skelton acknowledged his inappropriate
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conduct, but still could not understand why that con-
duct was alarming to the Inquiry Panel.

The misconduct contravened Mr. Skelton’s abili-
ties to exercise good judgment, to avoid acts exhibiting
disregard for the welfare of others, and to conduct him-
self properly and in a manner engendering respect
for the legal profession. As an applicant for admission
to the Bar of Illinois, Mr. Skelton bears the burden to
demonstrate by clear and convincing evidence his re-
habilitation from the singular lack of good judgment
evidenced by his communications with IBAB staff and
the Committee on Character and Fitness.

Witness Amber Ritter testified that Mr. Skelton is
an excellent FOIA officer who has been under her di-
rect supervision for two years. Until just before Hear-
ing, however, she was unaware of the incidents at
JMLS and Mr. Skelton’s emails. While Ms. Ritter testi-
fied that she had never seen Mr. Skelton engage in mis-
conduct, he had actually written and sent some of
those emails while on the job. Thus, while positively
describing Mr. Skelton’s work as a FOIA officer, Ms.
Ritter’s testimony could not clearly and convincingly
corroborate his abilities either to take responsibility
for his misconduct or to use good judgment in a profes-
sional setting.

Mr. Skelton presented witness evidence to the
Hearing Panel from two doctors currently treating him
who linked his misconduct to a medical condition. Pur-
suant to Committee Rule 6.5(e), the Hearing Panel
considered the doctors’ testimony as it pertained here
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to underlying factors. While both doctors attested to
Mr. Skelton’s progress, each noted recent instances of
delusional thought during non-stressful circumstances
and both recommended long-term treatment. Dr. Wolo-
witz testified that certain stressful situations would
not be good for him but noted that experiences would
help Mr. Skelton continue to improve his ability to re-
spond to stress appropriately and testified that a sup-
port group could be beneficial. Both doctors provided
affidavits opining as to Mr. Skelton’s appropriate men-
tal competency and capacity to practice law; neither
doctor, however, provided clear and convincing evi-
dence of the present character and fitness requisite for
admission.

To be clear, the Hearing Panel would not and is
not here denying Mr. Skelton’s application for admis-
sion on the basis of status, diagnosis or treatment. Mr.
Skelton is not approved for admission at this time due
to his recent misconduct during the Character and
Fitness process with an insufficient passage of time
clearly and convincingly corroborative of his ac-
ceptance of responsibility and demonstrative of reha-
bilitation from that misconduct. The Hearing Panel
encourages Mr. Skelton to continue treatment for his
well-being as recommended by his doctors and being in
treatment in and of itself could not constitute a bar to
admission in the future.

Mr. Skelton testified that, other than his doctors,
only his parents are fully aware of his situation. Nei-
ther parent testified in person, by telephone or affida-
vit which might have provided corroboration of family
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support. In fact, evidence failed to demonstrate a ro-
bust support network in addition to therapists, such as
friends, colleagues, or a group such as might be found
at LAP. The Hearing Panel understands that Mr.
Skelton does not wish to publicize his situation, and
while his doctors opined that disclosure of his situation
in social settings would not be beneficial they also
noted the importance of social relationships. Mr.
Skelton’s apparent social isolation, unrebutted by cor-
roborating evidence of strong social relationships with
family, friends or colleagues, remains a serious con-
cern.

The Hearing Panel notes that Mr. Skelton credibly
demonstrated progress in taking responsibility for his
actions. The Hearing Panel trusts that going forward
Mr. Skelton will conduct himself as set forth in the es-
sential eligibility requirements noted above and
demonstrate rehabilitation from misconduct.

DISSENT

Mr. Skelton provided evidence convincing to the
Dissent of the requisite character and fitness for ad-
mission to the Bar of Illinois.

Extremely candid in his testimony to the Hearing
Panel, Mr. Skelton credibly demonstrated to the Dis-
sent full acceptance of responsibility and sincere re-
morse for disturbing or offending the recipients of his
email correspondence.
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Mr. Skelton’s supervisor, Amber Ritter, is the Chief
Assistant Corporation Counsel for the City of Chicago.
Ms. Ritter testified that if Mr. Skelton were certified to
practice law in Illinois and sought a position as a liti-
gator with the City, she “certainly would” recommend
him. She testified that Mr. Skelton conducts himself
properly and in fact exemplarily in employment as the
FOIA officer for the City of Chicago law department.
Ms. Ritter described the job as a stressful position both
because of the unending flow of FOIA requests with a
short turn-around period and also because of the next
frequently difficult step of obtaining responsive mate-
rial from City attorneys engaged on other matters. Her
evidence was persuasive to the Dissent that Mr. Skel-
ton has conducted himself properly and respectfully of
others in the context of his two-year employment and
that he would be able to do so in a stressful environ-
ment as a practicing attorney.

The evidence reflected the accuracy of Dr. Ryba’s
prognosis that “proper medicinal and psychotherapeu-
tic intervention” would bring a major change in Mr.
Skelton’s functioning. By September 2018, Mr. Skelton
had secured the services of a qualified and compassion-
ate psychotherapist, and his medication had been in-
creased significantly from 25 miligrams daily to the
current dosage of 500 miligrams. With the psychother-
apy provided by Dr. Wolowitz and the increased medi-
cation, Mr. Skelton’s delusional incidents declined
dramatically and, in the opinion of the Dissent, to a
level that does not adversely affect his ability to prac-
tice law, provided he continue to receive counseling
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and medication. Evidence reflected Mr. Skelton’s con-
scientious and regular participation in on-going treat-
ment and compliance as to prescribed medication. To
the Dissent, both doctors provided credible evidence
that Mr. Skelton has gained insight and the ability to
discern between delusion and reality and to respond to
stressful situations appropriately.

Proper conduct following his denial by the Inquiry
Panel demonstrated Mr. Skelton’s rehabilitation from
misconduct during the Character and Fitness process.
The Dissent was further persuaded by Mr. Skelton’s
credible testimony that he has accepted his disorder,
has learned to monitor his thinking and considers the
consequences of his conduct.

For these reasons, the Dissent posits that Mr.
Skelton demonstrated the essential eligibility require-
ments necessary for admission to the Bar of Illinois.
Noting the applicability to Mr. Skelton’s circumstances
of Committee Rule 7.3, Limited Circumstances under
which Conditional Admission may be Considered, the
Dissent would have recommended Mr. Skelton’s Con-
ditional Admission to the Bar of Illinois. Further, the
Dissent would have recommended to the Supreme
Court of Illinois that the conditions of admission be ex-
tended beyond the regular two-year period, in keeping
with the medical evidence presented.
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CONCLUSION

The Hearing Panel has carefully considered the
entire record. For the reasons stated above, the Hear-
ing Panel finds by vote of 3 to 2 that Thomas Joseph
Skelton has not met his burden of proof by clear and
convincing evidence demonstrating that he presently
possesses the requisite character and fitness to prac-
tice law in the State of Illinois.

Dated: October 9, 2019

/s/ Vickie Voukidis
Vickie Voukidis
Senior Member of the Majority
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[SEAL]

SUPREME COURT OF ILLINOIS
SUPREME COURT BUILDING
200 East Capitol Avenue
SPRINGFIELD, ILLINOIS 62701-1721

Filed January 07, 2020

CAROLYN TAFT GROSBOLL FIRST DISTRICT
Clerk of the Court OFFFICE
160 North LaSalle
Street, 20th Floor
Chicago, IL 60601-3103

(217) 782 2035 (312) 793-1332
TDD: (217) 524-8132 TDD: (312) 793-6185
James A Doppke

321 S. Plymouth Drive, 14th Floor
Chicago, IL 60604

Inre: Inre:Thomas J. Skelton,
M.R.030118

Today the following order was entered in the captioned
case:

Petition by petitioner, Thomas J. Skelton, pursu-
ant to Supreme Court Rule 708(h). Denied.

Order entered by the Court.
Burke, C.d., took no part.
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Very truly yours,
/s/ Carolyn Taft Grosboll
Clerk of the Supreme Court
CC: Illinois Board of Admissions to the Bar
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AMERICANS WITH DISABILITIES ACT OF 1990,
AS AMENDED

Following is the current text of the Americans with
Disabilities Act of 1990 (ADA), including changes
made by the ADA Amendments Act of 2008 (P.L. 110-
325), which became effective on January 1, 2009. The
ADA was originally enacted in public law format and
later rearranged and published in the United States
Code. The United States Code is divided into titles and
chapters that classify laws according to their subject
matter. Titles I, I, Ill, and V of the original law are cod-
ified in Title 42, chapter 126, of the United States Code
beginning at section 12101. Title IV of the original law
is codified in Title 47, chapter 5, of the United States
Code. Since this codification resulted in changes in
the numbering system, the Table of Contents provides
the section numbers of the ADA as originally enacted
in brackets after the codified section numbers and
headings.
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TITLE 42 - THE PUBLIC HEALTH AND WELFARE

CHAPTER 126 - EQUAL OPPORTUNITY FOR
INDIVIDUALS WITH DISABILITIES. .................... 4

Sec. 12101. Findings and purpose. [Section 2]
(a) Findings.
(b) Purpose.

Sec. 12101 note: Findings and Purposes of the ADA
Amendments Act of 2008
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Sec. 12103. Additional definitions.
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Sec. 12111. Definitions. [Section 101]
Sec. 12112. Discrimination. [Section 102]
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Sec. 12117. Enforcement. [Section 107]
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(b) Coordination.

SUBCHAPTER II - PUBLIC SERVICES [Title
IT] e 16

PART A — Prohibition Against Discrimination and
Other Generally Applicable Provisions [Subtitle A]

Sec. 12131. Definitions. [Section 201]
Sec. 12132. Discrimination. [Section 202]
Sec. 12133. Enforcement. [Section 203]
Sec. 12134. Regulations. [Section 204]

(a) In general.

(b) Relationship to other regulations.

(c) Standards.

PART B - Actions Applicable to Public Transpor-
tation Provided by Public Entities Considered Dis-
criminatory [Subtitle B]

SUBPART I — Public Transportation Other Than by
Aircraft or Certain Rail Operations [Part I]

Sec. 12141. Definitions. [Section 221]

Sec. 12142. Public entities operating fixed route
systems. [Section 222]

(a) Purchase and lease of new vehicles.
(b) Purchase and lease of used vehicles.
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App. 53

Sec. 12143. Paratransit as a complement to fixed
route service. [Section 223]

(a) General rule.

(b) Issuance of regulations.

(c) Required contents of regulations.
(d) Review of plan.
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Sec. 12149. Regulations. [Section 229]
(a) In general.
(b) Standards.

Sec. 12150. Interim accessibility requirements.
[Section 230]

SUBPART II — Public Transportation by Intercity and
Commuter Rail [Part II]

Sec. 12161. Definitions. [Section 241]

Sec. 12162. Intercity and commuter rail actions
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(a) Intercity rail transportation.
(b) Commuter rail transportation.
(¢) Used rail cars.

(d) Remanufactured rail cars.

(e) Stations.
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Sec. 12164. Regulations. [Section 244]

Sec. 12165. Interim accessibility requirements.
[Section 245]

(a) Stations.

(b) Rail passenger cars.
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(b) Construction.
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(b) Interference, coercion, or intimidation.
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(a) Plan for assistance.
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Sec. 12210. Illegal use of drugs. [Section 510]
(a) In general.
(b) Rules of construction.
(c) Health and other services.
(d) “Illegal use of drugs” defined.
Sec. 12211. Definitions. [Section 511]
(a) Homosexuality and bisexuality.
(b) Certain conditions.

Sec. 12212, Alternative means of dispute resolu-
tion. [Section 512]

Sec. 12213. Severability. [Section 513]

TITLE 47 - TELEGRAPHS, TELEPHONES, AND RA-
DIOTELEGRAPHS

CHAPTER 5 — WIRE OR RADIO COMMUNICATION
SUBCHAPTER 1l - COMMON CARRIERS.............. 47
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(f) Certification.
(g) Complaint.

TITLE 47 - TELEGRAPHS, TELEPHONES, AND RA-
DIOTELEGRAPHS

CHAPTER 5 - WIRE OR RADIO COMMUNICATION

SUBCHAPTER VI — MISCELLANEOUS PRO-
VISIONS. ...ttt 50

Sec. 611. Closed-captioning of public service an-
nouncements. [Section 402]

TITLE 42 - THE PUBLIC HEALTH AND WELFARE

CHAPTER 126 - EQUAL OPPORTUNITY FOR INDI-
VIDUALS WITH DISABILITIES

Sec. 12101. Findings and purpose
(a) Findings. The Congress finds that

(1) physical or mental disabilities in
no way diminish a person’s right to fully
participate in all aspects of society, yet
many people with physical or mental dis-
abilities have been precluded from doing
so because of discrimination; others who
have a record of a disability or are re-
garded as having a disability also have
been subjected to discrimination,;

(2) historically, society has tended to isolate
and segregate individuals with disabilities,
and, despite some improvements, such forms
of discrimination against individuals with
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disabilities continue to be a serious and
pervasive social problem,;

(3) discrimination against individuals
with disabilities persists in such critical
areas as employment, housing, public ac-
commodations, education, transportation,
communication, recreation, institutional-
ization, health services, voting, and ac-
cess to public services;

(4) unlike individuals who have experi-
enced discrimination on the basis of race,
color, sex, national origin, religion, or age,
individuals who have experienced dis-
crimination on the basis of disability have
often had no legal recourse to redress
such discrimination,;

(5) individuals with disabilities contin-
ually encounter various forms of discrim-
ination, including outright intentional
exclusion, the discriminatory effects of
architectural, transportation, and com-
munication barriers, overprotective rules
and policies, failure to make modifica-
tions to existing facilities and practices,
exclusionary qualification standards and
criteria, segregation, and relegation to
lesser services, programs, activities, ben-
efits, jobs, or other opportunities;

(6) census data, national polls, and other
studies have documented that people
with disabilities, as a group, occupy an
inferior status in our society, and are
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severely disadvantaged socially, vocation-
ally, economically, and educationally;

(7) the Nation’s proper goals regarding
individuals with disabilities are to assure
equality of opportunity, full participation,
independent living, and economic self-
sufficiency for such individuals; and

(8) the continuing existence of unfair
and unnecessary discrimination and prej-
udice denies people with disabilities the
opportunity to compete on an equal basis
and to pursue those opportunities for which
our free society is justifiably famous, and
costs the United States billions of dollars
in unnecessary expenses resulting from
dependency and nonproductivity.

Purpose. It is the purpose of this chap-

(1) to provide a clear and comprehen-
sive national mandate for the elimination
of discrimination against individuals
with disabilities;

(2) to provide clear, strong, consistent,
enforceable standards addressing dis-
crimination against individuals with dis-
abilities;

(3) to ensure that the Federal Govern-
ment plays a central role in enforcing the

standards established in this chapter on
behalf of individuals with disabilities; and
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(4) toinvoke the sweep of congressional
authority, including the power to enforce
the fourteenth amendment and to regu-
late commerce, in order to address the
major areas of discrimination faced day-
to-day by people with disabilities.

Sec. 12101 note: Findings and Purposes of ADA
Amendments Act of 2008, Pub. L. 110-325, {S}2,
Sept. 25, 2008, 122 Stat. 3553, provided that:

(a) Findings. Congress finds that

(1) in enacting the Americans with Dis-
abilities Act of 1990 (ADA), Congress in-
tended that the Act “provide a clear and
comprehensive national mandate for the
elimination of discrimination against in-
dividuals with disabilities” and provide
broad coverage;

(2) in enacting the ADA, Congress rec-
ognized that physical and mental disabil-
ities in no way diminish a person’s right
to fully participate in all aspects of soci-
ety, but that people with physical or men-
tal disabilities are frequently precluded
from doing so because of prejudice, anti-
quated attitudes, or the failure to remove
societal and institutional barriers;

(3) while Congress expected that the def-
inition of disability under the ADA would
be interpreted consistently with how courts
had applied the definition of a handicapped
individual under the Rehabilitation Act
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of 1973, that expectation has not been ful-
filled;

(4) the holdings of the Supreme Court in
Suttonv. United Air Lines, Inc., 527 U.S.
471 (1999) and its companion cases have
narrowed the broad scope of protection
intended to be afforded by the ADA, thus
eliminating protection for many individu-
als whom Congress intended to protect;

(5) the holding of the Supreme Court in
Toyota Motor Manufacturing, Kentucky,
Inc. v. Williams, 534 U.S. 184 (2002) fur-
ther narrowed the broad scope of protec-
tion intended to be afforded by the ADA;

(6) as a result of these Supreme Court
cases, lower courts have incorrectly found
in individual cases that people with a
range of substantially limiting impair-
ments are not people with disabilities;

(7) in particular, the Supreme Court, in
the case of Toyota Motor Manufacturing,
Kentucky, Inc. v. Williams, 534 U.S. 184
(2002), interpreted the term “substan-
tially limits” to require a greater degree
of limitation than was intended by Con-
gress; and

(8) Congress finds that the current Equal
Employment Opportunity Commission
ADA regulations defining the term “sub-
stantially limits” as “significantly restricted”
are inconsistent with congressional in-
tent, by expressing too high a standard.
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(b) Purposes. The purposes of this Act are

(1) to carry out the ADA’s objectives of
providing “a clear and comprehensive
national mandate for the elimination of
discrimination” and “clear, strong, con-
sistent, enforceable standards addressing
discrimination” by reinstating a broad
scope of protection to be available under
the ADA;

(2) toreject the requirement enunciated
by the Supreme Court in Sutton v. United
Air Lines, Inc., 527 U.S. 471 (1999) and its
companion cases that whether an impair-
ment substantially limits a major life ac-
tivity is to be determined with reference
to the ameliorative effects of mitigating
measures;

(3) to reject the Supreme Court’s rea-
soning in Sutton v. United Air Lines, Inc.,
527 U.S. 471 (1999) with regard to cov-
erage under the third prong of the defini-
tion of disability and to reinstate the
reasoning of the Supreme Court in School
Board of Nassau County v. Arline, 480
U.S. 273 (1987) which set forth a broad
view of the third prong of the definition of
handicap under the Rehabilitation Act of
1973;

(4) to reject the standards enunciated
by the Supreme Court in Toyota Motor
Manufacturing, Kentucky, Inc. v. Williams,
534 U.S. 184 (2002), that the terms “sub-
stantially” and “major” in the definition of
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disability under the ADA “need to be in-
terpreted strictly to create a demanding
standard for qualifying as disabled,” and
that to be substantially limited in per-
forming a major life activity under the
ADA “an individual must have an impair-
ment that prevents or severely restricts
the individual from doing activities that
are of central importance to most people’s
daily lives”;

(5) to convey congressional intent that
the standard created by the Supreme
Court in the case of Toyota Motor Manu-
facturing, Kentucky, Inc. v. Williams, 534
U.S. 184 (2002) for “substantially limits”,
and applied by lower courts in numerous
decisions, has created an inappropriately
high level of limitation necessary to ob-
tain coverage under the ADA, to convey
that it is the intent of Congress that
the primary object of attention in cases
brought under the ADA should be whether
entities covered under the ADA have
complied with their obligations, and to
convey that the question of whether an
individual’s impairment is a disability un-
der the ADA should not demand exten-
sive analysis; and

(6) to express Congress’ expectation
that the Equal Employment Opportunity
Commission will revise that portion of its
current regulations that defines the term
“substantially limits” as “significantly
restricted” to be consistent with this Act,
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including the amendments made by this

Act.

Sec. 12102.

Definition of disability

As used in this chapter:

(1)

Disability. The term “disability”

means, with respect to an individual

(2)

(A) a physical or mental impair-
ment that substantially limits one or
more major life activities of such in-
dividual;

(B) arecord of such an impairment;
or

(C) being regarded as having such
an impairment (as described in para-
graph (3)).

Major Life Activities

(A) In general. For purposes of
paragraph (1), major life activities in-
clude, but are not limited to, caring
for oneself, performing manual tasks,
seeing, hearing, eating, sleeping,
walking, standing, lifting, bending,
speaking, breathing, learning, read-
ing, concentrating, thinking, com-
municating, and working.

(B) Major bodily functions. For
purposes of paragraph (1), a major
life activity also includes the opera-
tion of a major bodily function, in-
cluding but not limited to, functions
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of the immune system, normal cell
growth, digestive, bowel, bladder,
neurological, brain, respiratory, cir-
culatory, endocrine, and reproductive
functions.

(3) Regarded as having such an impair-
ment. For purposes of paragraph (1)(C):

(A) An individual meets the require-
ment of “being regarded as having
such an impairment” if the individ-
ual establishes that he or she has
been subjected to an action prohib-
ited under this chapter because of an
actual or perceived physical or men-
tal impairment whether or not the
impairment limits or is perceived to
limit a major life activity.

(B) Paragraph (1)(C) shall not apply
to impairments that are transitory
and minor. A transitory impairment
is an impairment with an actual or
expected duration of 6 months or
less.

(4) Rules of construction regarding the
definition of disability. The definition of
“disability” in paragraph (1) shall be con-
strued in accordance with the following:

(A) The definition of disability in
this chapter shall be construed in fa-
vor of broad coverage of individuals
under this chapter, to the maximum
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extent permitted by the terms of this
chapter.

(B) The term “substantially limits”
shall be interpreted consistently with
the findings and purposes of the ADA
Amendments Act of 2008.

(C) An impairment that substan-
tially limits one major life activity
need not limit other major life activi-
ties in order to be considered a dis-
ability.

(D) An impairment that is episodic
or in remission is a disability if it
would substantially limit a major life
activity when active.

(E) (i) The determination of whether
an impairment substantially
limits a major life activity shall
be made without regard to the
ameliorative effects of mitigat-
ing measures such as

(I) medication, medical sup-
plies, equipment, or appliances,
low-vision devices (which do
not include ordinary eyeglasses
or contact lenses), prosthetics
including limbs and devices,
hearing aids and cochlear
implants or other implanta-
ble hearing devices, mobility
devices, or oxygen therapy
equipment and supplies;
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(i1)

(IT) wuse of assistive tech-
nology;

(ITI) reasonable accommo-
dations or auxiliary aids or
services; or

(IV) learned behavioral or
adaptive neurological modi-
fications.

The ameliorative effects of

the mitigating measures of ordi-
nary eyeglasses or contact lenses
shall be considered in deter-
mining whether an impairment
substantially limits a major life
activity.

(iii) As used in this subpara-
graph

(I) the term “ordinary eye-
glasses or contact lenses”
means lenses that are in-
tended to fully correct visual
acuity or eliminate refrac-
tive error; and

(IT) the term “low-vision de-
vices” means devices that
magnify, enhance, or other-
wise augment a visual im-
age.
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Sec. 12103. Additional definitions. As used in
this chapter

(1) Awuxiliary aids and services. The term
“auxiliary aids and services” includes

(A) qualified interpreters or other effec-
tive methods of making aurally delivered
materials available to individuals with
hearing impairments;

(B) qualified readers, taped texts, or
other effective methods of making visu-
ally delivered materials available to indi-
viduals with visual impairments;

(C) acquisition or modification of equip-
ment or devices; and

(D) other similar services and actions.

(2) State. The term “State” means each of
the several States, the District of Columbia,
the Commonwealth of Puerto Rico, Guam,
American Samoa, the Virgin Islands of the
United States, the Trust Territory of the Pa-
cific Islands, and the Commonwealth of the
Northern Mariana Islands.

SUBCHAPTER I - EMPLOYMENT Sec. 12111. Def-
initions
As used in this subchapter:

(1) Commission. The term “Commission”
means the Equal Employment Opportunity
Commission established by section 2000e-4 of
this title.
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(2) Covered entity. The term “covered en-
tity” means an employer, employment agency,
labor organization, or joint labor-management
committee.

(3) Direct threat. The term “direct threat”
means a significant risk to the health or
safety of others that cannot be eliminated by
reasonable accommodation.

(4) Employee. The term “employee” means
an individual employed by an employer. With
respect to employment in a foreign country,
such term includes an individual who is a cit-
izen of the United States.

(5) Employer

(A) In general. The term “employer”
means a person engaged in an industry
affecting commerce who has 15 or more
employees for each working day in each of
20 or more calendar weeks in the current
or preceding calendar year, and any agent
of such person, except that, for two years
following the effective date of this sub-
chapter, an employer means a person en-
gaged in an industry affecting commerce
who has 25 or more employees for each
working day in each of 20 or more calen-
dar weeks in the current or preceding
year, and any agent of such person.

(B) Exceptions. The term “employer”
does not include

(i) the United States, a corporation
wholly owned by the government of
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the United States, or an Indian tribe;
or

(i1) a bona fide private membership
club (other than a labor organization)
that is exempt from taxation under
section 501(c) of title 26.

(6) Illegal use of drugs

(A) Ingeneral. The term “illegal use of
drugs” means the use of drugs, the pos-
session or distribution of which is unlaw-
ful under the Controlled Substances Act
[21 U.S.C. 801 et seq.]. Such term does not
include the use of a drug taken under su-
pervision by a licensed health care profes-
sional, or other uses authorized by the
Controlled Substances Act or other provi-
sions of Federal law.

(B) Drugs. The term “drug” means a
controlled substance, as defined in sched-
ules I through V of section 202 of the Con-
trolled Substances Act [21 U.S.C. 812].

(7) Person, etc. The terms “person”, “labor
organization”, “employment agency”, “com-
merce”, and “industry affecting commerce”,
shall have the same meaning given such
terms in section 2000e of this title.

(8) Qualified individual. The term “quali-
fied individual” means an individual who,
with or without reasonable accommodation,
can perform the essential functions of the
employment position that such individual
holds or desires. For the purposes of this
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subchapter, consideration shall be given to the
employers judgment as to what functions of a
job are essential, and if an employer has pre-
pared a written description before advertising
or interviewing applicants for the job, this de-
scription shall be considered evidence of the
essential functions of the job.

(9) Reasonable accommodation. The term
“reasonable accommodation” may include

(A) making existing facilities used by em-
ployees readily accessible to and usable
by individuals with disabilities; and

(B) job restructuring, part-time or mod-
ified work schedules, reassignment to a
vacant position, acquisition or modifica-
tion of equipment or devices, appropriate
adjustment or modifications of examina-
tions, training materials or policies, the
provision of qualified readers or inter-
preters, and other similar accommoda-
tions for individuals with disabilities.

(10) Undue hardship

(A) In general. The term “undue hard-
ship” means an action requiring signifi-
cant difficulty or expense, when considered
in light of the factors set forth in subpar-
agraph (B).

(B) Factors to be considered. In deter-
mining whether an accommodation would
impose an undue hardship on a covered
entity, factors to be considered include
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(i) the nature and cost of the accom-
modation needed under this chapter;

(i1) the overall financial resources
of the facility or facilities involved in
the provision of the reasonable ac-
commodation; the number of persons
employed at such facility; the effect
on expenses and resources, or the
impact otherwise of such accommo-
dation upon the operation of the fa-
cility;

(iii) the overall financial resources
of the covered entity; the overall size
of the business of a covered entity
with respect to the number of its em-
ployees; the number, type, and loca-
tion of its facilities; and

(iv) the type of operation or opera-
tions of the covered entity, including
the composition, structure, and func-
tions of the workforce of such entity;
the geographic separateness, admin-
istrative, or fiscal relationship of the
facility or facilities in question to the
covered entity.

Sec. 12112. Discrimination

(a) General rule. No covered entity shall
discriminate against a qualified individual on
the basis of disability in regard to job applica-
tion procedures, the hiring, advancement, or
discharge of employees, employee compensation,
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job training, and other terms, conditions, and
privileges of employment.

(b) Construction. As used in subsection (a)
of this section, the term “discriminate against
a qualified individual on the basis of disabil-
ity” includes

(1) limiting, segregating, or classifying a
job applicant or employee in a way that
adversely affects the opportunities or sta-
tus of such applicant or employee because
of the disability of such applicant or em-
ployee;

(2) participating in a contractual or
other arrangement or relationship that
has the effect of subjecting a covered en-
tity’s qualified applicant or employee
with a disability to the discrimination
prohibited by this subchapter (such rela-
tionship includes a relationship with an
employment or referral agency, labor un-
ion, an organization providing fringe ben-
efits to an employee of the covered entity,
or an organization providing training and
apprenticeship programs);

(3) utilizing standards, criteria, or meth-
ods of administration

(A) that have the effect of discrimi-
nation on the basis of disability;

(B) that perpetuates the discrimi-
nation of others who are subject to
common administrative control;
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(4) excluding or otherwise denying
equal jobs or benefits to a qualified indi-
vidual because of the known disability of
an individual with whom the qualified in-
dividual is known to have a relationship
or association;

(5) (A) not making reasonable accom-
modations to the known physical or
mental limitations of an otherwise
qualified individual with a disability
who is an applicant or employee, un-
less such covered entity can demon-
strate that the accommodation would
impose an undue hardship on the op-
eration of the business of such cov-
ered entity; or

(B) denying employment opportu-
nities to a job applicant or employee
who is an otherwise qualified individ-
ual with a disability, if such denial
is based on the need of such covered
entity to make reasonable accom-
modation to the physical or mental
impairments of the employee or ap-
plicant;

(6) using qualification standards, em-
ployment tests or other selection criteria
that screen out or tend to screen out an
individual with a disability or a class of
individuals with disabilities unless the
standard, test or other selection criteria,
as used by the covered entity, is shown to
be job-related for the position in question
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and is consistent with business necessity;
and

(7) failing to select and administer tests
concerning employment in the most effec-
tive manner to ensure that, when such
test is administered to a job applicant or
employee who has a disability that im-
pairs sensory, manual, or speaking skills,
such test results accurately reflect the
skills, aptitude, or whatever other factor
of such applicant or employee that such
test purports to measure, rather than re-
flecting the impaired sensory, manual, or
speaking skills of such employee or appli-
cant (except where such skills are the fac-
tors that the test purports to measure).

Covered entities in foreign countries

(1) In general. It shall not be unlawful
under this section for a covered entity to
take any action that constitute discrimi-
nation under this section with respect to
an employee in a workplace in a foreign
country if compliance with this section
would cause such covered entity to violate
the law of the foreign country in which
such workplace is located.

(2) Control of corporation

(A) Presumption. If an employer
controls a corporation whose place of
incorporation is a foreign country,
any practice that constitutes discrim-
ination under this section and is
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engaged in by such corporation shall
be presumed to be engaged in by such
employer.

(B) Exception. This section shall
not apply with respect to the foreign
operations of an employer that is a
foreign person not controlled by an
American employer.

(C) Determination. For purposes of
this paragraph, the determination of
whether an employer controls a cor-
poration shall be based on

(i) the interrelation of opera-
tions;
(i1) the common management;

(1i1) the centralized control of
labor relations; and

(iv) the common ownership or
financial control of the employer
and the corporation.

(d) Medical examinations and inquiries

(1) Ingeneral. The prohibition against
discrimination as referred to in subsec-
tion (a) of this section shall include medi-
cal examinations and inquiries.

(2) Preemployment

(A) Prohibited examination or in-
quiry. Except as provided in para-
graph (3), a covered entity shall not
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conduct a medical examination or
make inquiries of a job applicant as
to whether such applicant is an indi-
vidual with a disability or as to the
nature or severity of such disability.

(B) Acceptable inquiry. A covered
entity may make preemployment in-
quiries into the ability of an appli-
cant to perform job-related functions.

(3) Employment entrance examination. A cov-
ered entity may require a medical examination af-
ter an offer of employment has been made to a job
applicant and prior to the commencement of the
employment duties of such applicant, and may
condition an offer of employment on the results of
such examination, if

(A) all entering employees are subjected to
such an examination regardless of disability;

(B) information obtained regarding the med-
ical condition or history of the applicant is col-
lected and maintained on separate forms and
in separate medical files and is treated as a
confidential medical record, except that

(i) supervisors and managers may be in-
formed regarding necessary restrictions
on the work or duties of the employee and
necessary accommodations;

(i1) first aid and safety personnel may
be informed, when appropriate, if the dis-
ability might require emergency treat-
ment; and
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(iii) government officials investigating
compliance with this chapter shall be pro-
vided relevant information on request;
and

(C) the results of such examination are used
only in accordance with this subchapter.

Examination and inquiry

(A) Prohibited examinations and inquiries.
A covered entity shall not require a medical
examination and shall not make inquiries of
an employee as to whether such employee is
an individual with a disability or as to the na-
ture or severity of the disability, unless such
examination or inquiry is shown to be job-re-
lated and consistent with business necessity.

(B) Acceptable examinations and inquiries.
A covered entity may conduct voluntary med-
ical examinations, including voluntary medi-
cal histories, which are part of an employee
health program available to employees at that
work site. A covered entity may make in-
quiries into the ability of an employee to per-
form job-related functions.

(C) Requirement. Information obtained un-
der subparagraph (B) regarding the medical
condition or history of any employee are sub-
ject to the requirements of subparagraphs (B)
and (C) of paragraph (3).

12113. Defenses

(a) In general. It may be a defense to a
charge of discrimination under this chapter
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that an alleged application of qualification
standards, tests, or selection criteria that
screen out or tend to screen out or otherwise
deny a job or benefit to an individual with a
disability has been shown to be job-related
and consistent with business necessity, and
such performance cannot be accomplished by
reasonable accommodation, as required under
this subchapter.

(b) Qualification standards. The term “qual-
ification standards” may include a require-
ment that an individual shall not pose a direct
threat to the health or safety of other individ-
uals in the workplace.

(c) Qualification standards and tests related
to uncorrected vision. Notwithstanding sec-
tion 12102(4)(E)(ii), a covered entity shall
not use qualification standards, employment
tests, or other selection criteria based on an
individual’s uncorrected vision unless the
standard, test, or other selection criteria, as
used by the covered entity, is shown to be job-
related for the position in question and con-
sistent with business necessity.

(d) Religious entities

(1) In general. This subchapter shall
not prohibit a religious corporation, asso-
ciation, educational institution, or society
from giving preference in employment
to individuals of a particular religion to
perform work connected with the carry-
ing on by such corporation, association,
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educational institution, or society of its
activities.

(2) Religious tenets requirement. Un-
der this subchapter, a religious organiza-
tion may require that all applicants and
employees conform to the religious tenets
of such organization.

(e) List of infectious and communicable dis-
eases

(1) In general. The Secretary of Health
and Human Services, not later than 6
months after July 26, 1990, shall

(A) review all infectious and com-
municable diseases which may be
transmitted through handling the
food supply;

(B) publish a list of infectious and
communicable diseases which are
transmitted through handling the
food supply;

(C) publish the methods by which
such diseases are transmitted; and

(D) widely disseminate such infor-
mation regarding the list of diseases
and their modes of transmissibility
to the general public.

Such list shall be updated annually.

(2) Applications. In any case in which
an individual has an infectious or com-
municable disease that is transmitted to
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others through the handling of food, that
is included on the list developed by the
Secretary of Health and Human Services
under paragraph (1), and which cannot be
eliminated by reasonable accommoda-
tion, a covered entity may refuse to assign
or continue to assign such individual to a
job involving food handling.

(3) Construction. Nothing in this chap-
ter shall be construed to preempt, modify,
or amend any State, county, or local law,
ordinance, or regulation applicable to food
handling which is designed to protect the
public health from individuals who pose
a significant risk to the health or safety
of others, which cannot be eliminated by
reasonable accommodation, pursuant to
the list of infectious or communicable dis-
eases and the modes of transmissibility
published by the Secretary of Health and
Human Services.

Sec. 12114. TIllegal use of drugs and alcohol

(a) Qualified individual with a disability.
For purposes of this subchapter, a qualified in-
dividual with a disability shall not include
any employee or applicant who is currently
engaging in the illegal use of drugs, when the
covered entity acts on the basis of such use.

(b) Rules of construction. Nothing in sub-
section (a) of this section shall be construed to
exclude as a qualified individual with a disa-
bility an individual who
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(1) has successfully completed a super-
vised drug rehabilitation program and is
no longer engaging in the illegal use of
drugs, or has otherwise been rehabili-
tated successfully and is no longer engag-
ing in such use;

(2) 1is participating in a supervised reha-
bilitation program and is no longer en-
gaging in such use; or

(3) is erroneously regarded as engaging
in such use, but is not engaging in such
use;

except that it shall not be a violation of
this chapter for a covered entity to adopt
or administer reasonable policies or pro-
cedures, including but not limited to drug
testing, designed to ensure that an indi-
vidual described in paragraph (1) or (2) is
no longer engaging in the illegal use of
drugs.

(c) Authority of covered entity. A covered
entity

(1) may prohibit the illegal use of drugs
and the use of alcohol at the workplace by
all employees;

(2) may require that employees shall
not be under the influence of alcohol or be
engaging in the illegal use of drugs at the
workplace;

(3) may require that employees behave
in conformance with the requirements
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established under the Drug-Free Work-
place Act of 1988 (41 U.S.C. 701 et seq.);

(4) may hold an employee who engages
in the illegal use of drugs or who is an al-
coholic to the same qualification stand-
ards for employment or job performance
and behavior that such entity holds other
employees, even if any unsatisfactory per-
formance or behavior is related to the
drug use or alcoholism of such employee;
and

(5) may, with respect to Federal regula-
tions regarding alcohol and the illegal use
of drugs, require that

(A) employees comply with the stand-
ards established in such regulations
of the Department of Defense, if the
employees of the covered entity are
employed in an industry subject to
such regulations, including comply-
ing with regulations (if any) that
apply to employment in sensitive po-
sitions in such an industry, in the
case of employees of the covered en-
tity who are employed in such posi-
tions (as defined in the regulations of
the Department of Defense);

(B) employees comply with the stand-
ards established in such regulations
of the Nuclear Regulatory Commis-
sion, if the employees of the covered
entity are employed in an industry
subject to such regulations, including
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complying with regulations (if any)
that apply to employment in sensi-
tive positions in such an industry, in
the case of employees of the covered
entity who are employed in such po-
sitions (as defined in the regulations
of the Nuclear Regulatory Commis-
sion); and

(C) employees comply with the stand-
ards established in such regulations
of the Department of Transportation,
if the employees of the covered entity
are employed in a transportation in-
dustry subject to such regulations,
including complying with such regu-
lations (if any) that apply to employ-
ment in sensitive positions in such
an industry, in the case of employees
of the covered entity who are em-
ployed in such positions (as defined
in the regulations of the Department
of Transportation).

(d) Drug testing

(1) In general. For purposes of this
subchapter, a test to determine the illegal
use of drugs shall not be considered a
medical examination.

(2) Construction. Nothing in this sub-
chapter shall be construed to encourage,
prohibit, or authorize the conducting of
drug testing for the illegal use of drugs by
job applicants or employees or making
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employment decisions based on such test
results.

(e) Transportation employees. Nothing in
this subchapter shall be construed to encour-
age, prohibit, restrict, or authorize the other-
wise lawful exercise by entities subject to the
jurisdiction of the Department of Transporta-
tion of authority to

(1) test employees of such entities in,
and applicants for, positions involving
safety-sensitive duties for the illegal use
of drugs and for on-duty impairment by
alcohol; and

(2) remove such persons who test posi-
tive for illegal use of drugs and on-duty
impairment by alcohol pursuant to para-
graph (1) from safety-sensitive duties in
implementing subsection (c) of this sec-
tion.

Sec. 12115. Posting notices

Every employer, employment agency, labor organ-
ization, or joint labor-management committee cov-
ered under this subchapter shall post notices in an
accessible format to applicants, employees, and
members describing the applicable provisions of
this chapter, in the manner prescribed by section
2000e-10 of this title.

Sec. 12116. Regulations

Not later than 1 year after July 26, 1990, the Com-
mission shall issue regulations in an accessible
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format to carry out this subchapter in accordance
with subchapter II of chapter 5 of title 5.

Sec. 12117. Enforcement

(a) Powers, remedies, and procedures. The
powers, remedies, and procedures set forth in
sections 2000e-4, 2000e-5, 2000e-6, 2000e-8,
and 2000e-9 of this title shall be the powers,
remedies, and procedures this subchapter
provides to the Commission, to the Attorney
General, or to any person alleging discrimina-
tion on the basis of disability in violation of
any provision of this chapter, or regulations
promulgated under section 12116 of this title,
concerning employment.

(b) Coordination. The agencies with en-
forcement authority for actions which allege
employment discrimination under this sub-
chapter and under the Rehabilitation Act of
1973 [29 U.S.C. 701 et seq.] shall develop pro-
cedures to ensure that administrative com-
plaints filed under this subchapter and under
the Rehabilitation Act of 1973 are dealt with
in a manner that avoids duplication of effort
and prevents imposition of inconsistent or
conflicting standards for the same require-
ments under this subchapter and the Reha-
bilitation Act of 1973. The Commission, the
Attorney General, and the Office of Federal
Contract Compliance Programs shall estab-
lish such coordinating mechanisms (similar to
provisions contained in the joint regulations
promulgated by the Commission and the At-
torney General at part 42 of title 28 and part
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1691 of title 29, Code of Federal Regulations,
and the Memorandum of Understanding be-
tween the Commission and the Office of Fed-
eral Contract Compliance Programs dated
January 16, 1981 (46 Fed. Reg. 7435, January
23, 1981)) in regulations implementing this
subchapter and Rehabilitation Act of 1973 not
later than 18 months after July 26, 1990.

SUBCHAPTER II - PUBLIC SERVICES

Part A — Prohibition Against Discrimination and
Other Generally Applicable Provisions

Sec. 12131. Definitions
As used in this subchapter:

(1) Public entity. The term “public entity”
means

(A) any State or local government;

(B) any department, agency, special pur-
pose district, or other instrumentality of
a State or States or local government; and

(C) the National Railroad Passenger
Corporation, and any commuter author-
ity (as defined in section 24102(4) of title
49).

(2) Qualified individual with a disability.
The term “qualified individual with a disabil-
ity” means an individual who, with or without
reasonable modifications to rules, policies, or
practices, the removal of architectural, com-
munication, or transportation barriers, or the
provision of auxiliary aids and services, meets
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the essential eligibility requirements for the
receipt of services or the participation in pro-
grams or activities provided by a public entity.

Sec. 12132. Discrimination

Subject to the provisions of this subchapter, no
qualified individual with a disability shall, by rea-
son of such disability, be excluded from participa-
tion in or be denied the benefits of services,
programs, or activities of a public entity, or be sub-
jected to discrimination by any such entity.

Sec. 12133. Enforcement

The remedies, procedures, and rights set forth in
section 794a of title 29 shall be the remedies, pro-
cedures, and rights this subchapter provides to
any person alleging discrimination on the basis of
disability in violation of section 12132 of this title.

Sec. 12134. Regulations

(a) In general. Not later than 1 year after
July 26, 1990, the Attorney General shall
promulgate regulations in an accessible for-
mat that implement this part. Such regula-
tions shall not include any matter within the
scope of the authority of the Secretary of
Transportation under section 12143, 12149,
or 12164 of this title.

(b) Relationship to other regulations. Ex-
cept for “program accessibility, existing facili-
ties”, and “communications”, regulations under
subsection (a) of this section shall be con-
sistent with this chapter and with the coordi-
nation regulations under part 41 of title 28,
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Code of Federal Regulations (as promulgated
by the Department of Health, Education, and
Welfare on January 13, 1978), applicable to
recipients of Federal financial assistance un-
der section 794 of title 29. With respect to
“program accessibility, existing facilities”, and
“communications”, such regulations shall be
consistent with regulations and analysis as in
part 39 of title 28 of the Code of Federal Reg-
ulations, applicable to federally conducted ac-
tivities under section 794 of title 29.

(c) Standards. Regulations under subsection
(a) of this section shall include standards appli-
cable to facilities and vehicles covered by this part,
other than facilities, stations, rail passenger cars,
and vehicles covered by part B of this subchapter.
Such standards shall be consistent with the mini-
mum guidelines and requirements issued by the
Architectural and Transportation Barriers Com-
pliance Board in accordance with section 12204(a)
of this title.

Part B — Actions Applicable to Public Transportation
Provided by Public Entities Considered Discrimina-

Subpart I — Public Transportation Other than by Air-
craft or Certain Rail Operations

Sec. 12141. Definitions
As used in this subpart:

(1) Demand responsive system. The
term “demand responsive system” means
any system of providing designated public
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transportation which is not a fixed route
system.

(2) Designated public transportation.
The term “designated public transporta-
tion” means transportation (other than
public school transportation) by bus, rail,
or any other conveyance (other than
transportation by aircraft or intercity or
commuter rail transportation (as defined
in section 12161 of this title)) that pro-
vides the general public with general or
special service (including charter service)
on a regular and continuing basis.

(3) Fixed route system. The term “fixed
route system” means a system of provid-
ing designated public transportation on
which a vehicle is operated along a pre-
scribed route according to a fixed sched-
ule.

(4) Operates. The term “operates”, as
used with respect to a fixed route system
or demand responsive system, includes
operation of such system by a person un-
der a contractual or other arrangement or
relationship with a public entity.

(5) Public school transportation. The
term “public school transportation” means
transportation by school bus vehicles of
schoolchildren, personnel, and equipment
to and from a public elementary or sec-
ondary school and school-related activi-
ties.
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(6) Secretary. The term “Secretary”
means the Secretary of Transportation.

Sec. 12142. Public entities operating fixed route
systems

(a) Purchase and lease of new vehicles. It
shall be considered discrimination for pur-
poses of section which operates a fixed route
system to purchase or lease a new bus, a new
rapid rail vehicle, a new light rail vehicle, or
any other new vehicle to be used on such sys-
tem, if the solicitation for such purchase or
lease is made after the 30th day following July
26, 1990, and if such bus, rail vehicle, or other
vehicle is not readily accessible to and usable
by individuals with disabilities, including in-
dividuals who use wheelchairs.

(b) Purchase and lease of used vehicles. Sub-
ject to subsection (c)(1) of this section, it shall
be considered discrimination for purposes of
section 12132 of this title and section 794 of
title 29 for a public entity which operates a
fixed route system to purchase or lease, after
the 30th day following July 26, 1990, a used
vehicle for use on such system unless such en-
tity makes demonstrated good faith efforts to
purchase or lease a used vehicle for use on
such system that is readily accessible to and
usable by individuals with disabilities, includ-
ing individuals who use wheelchairs.

(¢) Remanufactured vehicles

(1) General rule. Except as provided
in paragraph (2), it shall be considered
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discrimination for purposes of section
12132 of this title and section 794 of title
29 for a public entity which operates a
fixed route system

(2)

(A) to remanufacture a vehicle for
use on such system so as to extend its
usable life for 5 years or more, which
remanufacture begins (or for which
the solicitation is made) after the
30th day following July 26, 1990; or

(B) to purchase or lease for use on
such system a remanufactured vehi-
cle which has been remanufactured
so as to extend its usable life for 5
years or more, which purchase or
lease occurs after such 30th day and
during the period in which the usable
life is extended; unless, after remanu-
facture, the vehicle is, to the maximum
extent feasible, readily accessible to
and usable by individuals with dis-
abilities, including individuals who
use wheelchairs.

Exception for historic vehicles

(A) General rule. Ifa public entity
operates a fixed route system any
segment of which is included on the
National Register of Historic Places
and if making a vehicle of historic
character to be used solely on such
segment readily accessible to and us-
able by individuals with disabilities
would significantly alter the historic
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character of such vehicle, the public
entity only has to make (or to pur-
chase or lease a remanufactured ve-
hicle with)those modifications which
are necessary to meet the require-
ments of paragraph (1) and which do
not significantly alter the historic
character of such vehicle.

(B) Vehicles of historic character
defined by regulations. For purposes
of this paragraph and section 12148(a)
of this title, a vehicle of historic char-
acter shall be defined by the regula-
tions issued by the Secretary to carry
out this subsection.

Sec. 12143. Paratransit as a complement to fixed
route service

(a) General rule. It shall be considered dis-
crimination for purposes of section 12132 of
this title and section 794 of title 29 for a public
entity which operates a fixed route system
(other than a system which provides solely
commuter bus service) to fail to provide with
respect to the operations of its fixed route
system, in accordance with this section, para-
transit and other special transportation ser-
vices to individuals with disabilities, including
individuals who use wheelchairs that are suf-
ficient to provide to such individuals a level of
service

(1) which is comparable to the level of
designated public transportation services
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provided to individuals without disabili-
ties using such system; or

(2) 1in the case of response time, which is
comparable, to the extent practicable, to
the level of designated public transporta-
tion services provided to individuals
without disabilities using such system.

(b) Issuance of regulations. Not later than
1 year after July 26, 1990, the Secretary shall
issue final regulations to carry out this sec-
tion.

(c)

Required contents of regulations

(1) Eligible recipients of service. The
regulations issued under this section
shall require each public entity which op-
erates a fixed route system to provide the
paratransit and other special transporta-
tion services required under this section

(A) (i) to any individual with a dis-
ability who is unable, as a result
of a physical or mental impair-
ment (including a vision impair-
ment) and without the assistance
of another individual (except an
operator of a wheelchair lift or
other boarding assistance device),
to board, ride, or disembark from
any vehicle on the system which
is readily accessible to and usa-
ble by individuals with disabili-
ties;
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(i1) toany individual with a dis-
ability who needs the assistance
of a wheelchair lift or other board-
ing assistance device (and is able
with such assistance) to board,
ride, and disembark from any ve-
hicle which is readily accessible
to and usable by individuals with
disabilities if the individual wants
to travel on a route on the sys-
tem during the hours of opera-
tion of the system at a time (or
within a reasonable period of
such time) when such a vehicle
is not being used to provide des-
ignated public transportation on
the route; and

(iii) to any individual with a
disability who has a specific im-
pairment-related condition which
prevents such individual from
traveling to a boarding location
or from a disembarking location
on such system,;

(B) to one other individual accom-
panying the individual with the dis-
ability; and

(C) to other individuals, in addition
to the one individual described in
subparagraph (a), accompanying the
individual with a disability provided
that space for these additional indi-
viduals are available on the paratransit
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vehicle carrying the individual with
a disability and that the transporta-
tion of such additional individuals
will not result in a denial of service
to individuals with disabilities.

For purposes of clauses (i) and (ii) of
subparagraph (A), boarding or dis-
embarking from a vehicle does not in-
clude travel to the boarding location
or from the disembarking location.

(2) Service area. The regulations issued
under this section shall require the provi-
sion of paratransit and special transpor-
tation services required under this section
in the service area of each public entity
which operates a fixed route system,
other than any portion of the service area
in which the public entity solely provides
commuter bus service.

(3) Service criteria. Subject to para-
graphs (1) and (2), the regulations issued
under this section shall establish mini-
mum service criteria for determining the
level of services to be required under this
section.

(4) Undue financial burden limitation.
The regulations issued under this section
shall provide that, if the public entity is
able to demonstrate to the satisfaction of
the Secretary that the provision of para-
transit and other special transportation
services otherwise required under this
section would impose an undue financial
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burden on the public entity, the public en-
tity, notwithstanding any other provision
of this section (other than paragraph (5)),
shall only be required to provide such ser-
vices to the extent that providing such
services would not impose such a burden.

(5) Additional services. The regulations
issued under this section shall establish
circumstances under which the Secretary
may require a public entity to provide,
notwithstanding paragraph (4), para-
transit and other special transportation
services under this section beyond the
level of paratransit and other special
transportation services which would oth-
erwise be required under paragraph (4).

(6) Public participation. The regulations
issued under this section shall require
that each public entity which operates a
fixed route system hold a public hearing,
provide an opportunity for public com-
ment, and consult with individuals with
disabilities in preparing its plan under
paragraph (7).

(7) Plans. The regulations issued un-
der this section shall require that each
public entity which operates a fixed route
system

(A) within 18 months after July 26,
1990, submit to the Secretary, and
commence implementation of, a plan
for providing paratransit and other
special transportation services which
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meets the requirements of this sec-
tion; and

(B) on an annual basis thereafter,
submit to the Secretary, and com-
mence implementation of, a plan for
providing such services.

(8) Provision of services by others. The
regulations issued under this section
shall

(A) require that a public entity sub-
mitting a plan to the Secretary under
this section identify in the plan any
person or other public entity which is
providing a paratransit or other spe-
cial transportation service for indi-
viduals with disabilities in the service
area to which the plan applies; and

(B) provide that the public entity
submitting the plan does not have to
provide under the plan such service
for individuals with disabilities.

(9) Other provisions. The regulations
issued under this section shall include
such other provisions and requirements
as the Secretary determines are neces-
sary to carry out the objectives of this sec-
tion.

Review of plan

(1) General rule. The Secretary shall
review a plan submitted under this sec-
tion for the purpose of determining
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whether or not such plan meets the re-
quirements of this section, including the
regulations issued under this section.

(2) Disapproval. If the Secretary de-
termines that a plan reviewed under this
subsection fails to meet the requirements
of this section, the Secretary shall disap-
prove the plan and notify the public en-
tity which submitted the plan of such
disapproval and the reasons therefor.

(3) Modification of disapproved plan.
Not later than 90 days after the date of
disapproval of a plan under this subsec-
tion, the public entity which submitted
the plan shall modify the plan to meet the
requirements of this section and shall
submit to the Secretary, and commence
implementation of, such modified plan.

“Discrimination” defined. As used in

subsection (a) of this section, the term “dis-
crimination” includes

(1) a failure of a public entity to which
the regulations issued under this section
apply to submit, or commence implemen-
tation of, a plan in accordance with sub-
sections (c)(6) and (c)(7) of this section;

(2) a failure of such entity to submit, or
commence implementation of, a modified
plan in accordance with subsection (d)(3)
of this section;

(3) submission to the Secretary of a
modified plan under subsection (d)(3) of
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this section which does not meet the re-
quirements of this section; or

(4) a failure of such entity to provide
paratransit or other special transporta-
tion services in accordance with the plan
or modified plan the public entity submit-
ted to the Secretary under this section.

(f) Statutory construction. Nothing in this
section shall be construed as preventing a
public entity

(1) from providing paratransit or other
special transportation services at a level
which is greater than the level of such
services which are required by this sec-
tion,

(2) from providing paratransit or other
special transportation services in addi-
tion to those paratransit and special
transportation services required by this
section, or

(3) from providing such services to indi-
viduals in addition to those individuals to
whom such services are required to be
provided by this section.

Sec. 12144. Public entity operating a demand re-
sponsive system

If a public entity operates a demand responsive
system, it shall be considered discrimination, for
purposes of section 12132 of this title and section
794 of title 29, for such entity to purchase or lease
a new vehicle for use on such system, for which a
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solicitation is made after the 30th day following
July 26, 1990, that is not readily accessible to and
usable by individuals with disabilities, including
individuals who use wheelchairs, unless such sys-
tem, when viewed in its entirety, provides a level
of service to such individuals equivalent to the
level of service such system provides to individu-
als without disabilities.

Sec. 12145. Temporary relief where lifts are un-
available

(a) Granting. With respect to the purchase
of new buses, a public entity may apply for,
and the Secretary may temporarily relieve
such public entity from the obligation under
section 12142(a) or 12144 of this title to pur-
chase new buses that are readily accessible to
and usable by individuals with disabilities if
such public entity demonstrates to the satis-
faction of the Secretary

(1) that the initial solicitation for new
buses made by the public entity specified
that all new buses were to be lift-
equipped and were to be otherwise acces-
sible to and usable by individuals with
disabilities;

(2) the unavailability from any qualified
manufacturer of hydraulic, electrome-
chanical, or other lifts for such new buses;

(3) that the public entity seeking tempo-
rary relief has made good faith efforts to
locate a qualified manufacturer to supply
the lifts to the manufacturer of such
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buses in sufficient time to comply with
such solicitation; and

(4) that any further delay in purchasing
new buses necessary to obtain such lifts
would significantly impair transportation
services in the community served by the
public entity.

(b) Duration and notice to Congress. Any
relief granted under subsection (a) of this sec-
tion shall be limited in duration by a specified
date, and the appropriate committees of Con-
gress shall be notified of any such relief
granted.

(¢) Fraudulent application. If, at any time,
the Secretary has reasonable cause to believe
that any relief granted under subsection (a) of
this section was fraudulently applied for, the
Secretary shall

(1) cancel such reliefif such relief is still
in effect; and

(2) take such other action as the Secre-
tary considers appropriate.

Sec. 12146. New facilities

For purposes of section 12132 of this title and sec-
tion 794 of title 29, it shall be considered discrim-
ination for a public entity to construct a new
facility to be used in the provision of designated
public transportation services unless such facility
is readily accessible to and usable by individuals
with disabilities, including individuals who use
wheelchairs.
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Sec. 12147. Alterations of existing facilities

(a) General rule. With respect to altera-
tions of an existing facility or part thereof
used in the provision of designated public
transportation services that affect or could af-
fect the usability of the facility or part thereof,
it shall be considered discrimination, for pur-
poses of section 12132 of this title and section
794 of title 29, for a public entity to fail to
make such alterations (or to ensure that the
alterations are made) in such a manner that,
to the maximum extent feasible, the altered
portions of the facility are readily accessible
to and usable by individuals with disabilities,
including individuals who use wheelchairs,
upon the completion of such alterations.
Where the public entity is undertaking an al-
teration that affects or could affect usability
of or access to an area of the facility contain-
ing a primary function, the entity shall also
make the alterations in such a manner that,
to the maximum extent feasible, the path of
travel to the altered area and the bathrooms,
telephones, and drinking fountains serving
the altered area, are readily accessible to and
usable by individuals with disabilities, includ-
ing individuals who use wheelchairs, upon
completion of such alterations, where such al-
terations to the path of travel or the bath-
rooms, telephones, and drinking fountains
serving the altered area are not dispropor-
tionate to the overall alterations in terms of
cost and scope (as determined under criteria
established by the Attorney General).
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(b) Special rule for stations

(1) General rule. For purposes of sec-
tion 12132 of this title and section 794 of
title 29, it shall be considered discrimina-
tion for a public entity that provides des-
ignated public transportation to fail, in
accordance with the provisions of this
subsection, to make key stations (as de-
termined under criteria established by
the Secretary by regulation) in rapid
rail and light rail systems readily acces-
sible to and usable by individuals with
disabilities, including individuals who
use wheelchairs.

(2) Rapid rail and light rail key stations

(A) Accessibility. Except as other-
wise provided in this paragraph, all
key stations (as determined under
criteria established by the Secretary
by regulation] in rapid rail and light
rail systems shall be made readily ac-
cessible to and usable by individuals
with disabilities, including individu-
als who use wheelchairs, as soon as
practicable but in no event later than
the last day of the 3-year period be-
ginning on July 26, 1990.

(B) Extension for extraordinarily
expensive structural changes. The
Secretary may extend the 3-year pe-
riod under subparagraph (A) up to a
30-year period for key stations in a
rapid rail or light rail system which
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stations need extraordinarily expen-
sive structural changes to, or replace-
ment of, existing facilities; except
that by the last day of the 20th year
following July 26, 1990, at least 2/3 of
such key stations must be readily ac-
cessible to and usable by individuals
with disabilities.

(3) Plans and milestones. The Secre-
tary shall require the appropriate public
entity to develop and submit to the Secre-
tary a plan for compliance with this sub-
section

(A) that reflects consultation with
individuals with disabilities affected
by such plan and the results of a pub-
lic hearing and public comments on
such plan, and

(B) that establishes milestones for
achievement of the requirements of
this subsection.

Sec. 12148. Public transportation programs and
activities in existing facilities and one car per
train rule

(a) Public transportation programs and ac-
tivities in existing facilities

(1) Ingeneral. With respect to existing
facilities used in the provision of desig-
nated public transportation services, it
shall be considered discrimination, for
purposes of section 12132 of this title and
section 794 of title 29, for a public entity
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to fail to operate a designated public
transportation program or activity con-
ducted in such facilities so that, when
viewed in the entirety, the program or ac-
tivity is readily accessible to and usable
by individuals with disabilities.

(2) Exception. Paragraph (1) shall not
require a public entity to make structural
changes to existing facilities in order to
make such facilities accessible to individ-
uals who use wheelchairs, unless and to
the extent required by section 12147(a) of
this title (relating to alterations) or sec-
tion 12147(a) of this title (relating to key
stations).

(3) Utilization. Paragraph (1) shall not
require a public entity to which para-
graph (2) applies, to provide to individu-
als who use wheelchairs services made
available to the general public at such fa-
cilities when such individuals could not
utilize or benefit from such services pro-
vided at such facilities.

One car per train rule

(1) General rule. Subject to paragraph
(2), with respect to 2 or more vehicles op-
erated as a train by a light or rapid rail
system, for purposes of section 12132 of
this title and section 794 of title 29, it shall
be considered discrimination for a public
entity to fail to have at least 1 vehicle per
train that is accessible to individuals
with disabilities, including individuals
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who use wheelchairs, as soon as practica-
ble but in no event later than the last day
of the 5-year period beginning on the ef-
fective date of this section.

(2) Historic trains. In order to comply
with paragraph (1) with respect to the re-
manufacture of a vehicle of historic char-
acter which is to be used on a segment of
a light or rapid rail system which is
included on the National Register of His-
toric Places, if making such vehicle read-
ily accessible to and usable by individuals
with disabilities would significantly alter
the historic character of such vehicle, the
public entity which operates such system
only has to make (or to purchase or lease
a remanufactured vehicle with) those mod-
ifications which are necessary to meet the
requirements of section 12142(c)(1) of this
title and which do not significantly alter
the historic character of such vehicle.

Sec. 12149. Regulations

(a) In general. Not later than 1 year after
July 26, 1990, the Secretary of Transportation
shall issue regulations, in an accessible for-
mat, necessary for carrying out this subpart
(other than section 12143 of this title).

(b) Standards. The regulations issued un-
der this section and section 12143 of this title
shall include standards applicable to facilities
and vehicles covered by this part. The stand-
ards shall be consistent with the minimum
guidelines and requirements issued by the
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Architectural and Transportation Barriers
Compliance Board in accordance with section
12204 of this title.

Sec. 12150. Interim accessibility requirements

If final regulations have not been issued pursuant
to section 12149 of this title, for new construction
or alterations for which a valid and appropriate
State or local building permit is obtained prior to
the issuance of final regulations under such sec-
tion, and for which the construction or alteration
authorized by such permit begins within one year
of the receipt of such permit and is completed un-
der the terms of such permit, compliance with the
Uniform Federal Accessibility Standards in effect
at the time the building permit is issued shall suf-
fice to satisfy the requirement that facilities be
readily accessible to and usable by persons with
disabilities as required under sections 12146 and
12147 of this title, except that, if such final regu-
lations have not been issued one year after the
Architectural and Transportation Barriers Com-
pliance Board has issued the supplemental mini-
mum guidelines required under section 12204(a)
of this title, compliance with such supplemental
minimum guidelines shall be necessary to satisfy
the requirement that facilities be readily accessi-
ble to and usable by persons with disabilities prior
to issuance of the final regulations.
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Subpart II — Public Transportation by Intercity and
Commuter Rail

Sec. 12161. Definitions
As used in this subpart:

(1) Commuter authority. The term “com-
muter authority” has the meaning given such
term in section 24102(4) of title 49.

(2) Commuter rail transportation. The
term “commuter rail transportation” has the
meaning given the term “commuter rail pas-
senger transportation” in section 24102(5) of
title 49.

(3) Intercity rail transportation. The term
“intercity rail transportation” means trans-
portation provided by the National Railroad
Passenger Corporation.

(4) Rail passenger car. The term “rail pas-
senger car’ means, with respect to intercity
rail transportation, single-level and bi-level
coach cars, single-level and bi-level dining
cars, single- level and bi-level sleeping cars,
single-level and bi-level lounge cars, and food
service cars.

(5) Responsible person. The term “respon-
sible person” means

(A) in the case of a station more than 50
percent of which is owned by a public en-
tity, such public entity;

(B) in the case of a station more than 50
percent of which is owned by a private
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party, the persons providing intercity or
commuter rail transportation to such sta-
tion, as allocated on an equitable basis by
regulation by the Secretary of Transpor-
tation; and

(C) in a case where no party owns more
than 50 percent of a station, the persons
providing intercity or commuter rail trans-
portation to such station and the owners
of the station, other than private party
owners, as allocated on an equitable basis
by regulation by the Secretary of Trans-
portation.

(6) Station. The term “station” means the
portion of a property located appurtenant to a
right-of-way on which intercity or commuter
rail transportation is operated, where such
portion is used by the general public and is re-
lated to the provision of such transportation,
including passenger platforms, designated
waiting areas, ticketing areas, restrooms, and,
where a public entity providing rail transpor-
tation owns the property, concession areas, to
the extent that such public entity exercises
control over the selection, design, construc-
tion, or alteration of the property, but such
term does not include flag stops.

Sec. 12162. Intercity and commuter rail actions
considered discriminatory

(a) Intercity rail transportation

(1) One car per train rule. It shall be
considered discrimination for purposes of
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section 12132 of this title and section 794
of title 29 for a person who provides in-
tercity rail transportation to fail to have
at least one passenger car per train that
is readily accessible to and usable by in-
dividuals with disabilities, including
individuals who use wheelchairs, in ac-
cordance with regulations issued under
section 12164 of this title, as soon as prac-
ticable, but in no event later than 5 years
after July 26, 1990.

(2) New intercity cars

(A) General rule. Except as other-
wise provided in this subsection
with respect to individuals who use
wheelchairs, it shall be considered
discrimination for purposes of sec-
tion 12132 of this title and section
794 of title 29 for a person to pur-
chase or lease any new rail passenger
cars for use in intercity rail transpor-
tation, and for which a solicitation is
made later than 30 days after July
26, 1990, unless all such rail cars are
readily accessible to and usable by
individuals with disabilities, includ-
ing individuals who use wheelchairs,
as prescribed by the Secretary of
Transportation in regulations issued
under section 12164 of this title.

(B) Special rule for single-level pas-
senger coaches for individuals who use
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wheelchairs. Single-level passenger
coaches shall be required to

(i) be able to be entered by an
individual who uses a wheel-
chair;

(i1) have space to park and se-
cure a wheelchair;

(iii) have a seat to which a pas-
senger in a wheelchair can
transfer, and a space to fold and
store such passengers wheel-
chair; and

(iv) have a restroom usable by
an individual who uses a wheel-
chair, only to the extent provided
in paragraph (3).

(C) Special rule for single-level
dining cars for individuals who use
wheelchairs. Single-level dining cars
shall not be required to

(i) be able to be entered from
the station platform by an indi-
vidual who uses a wheelchair; or

(i1) have a restroom usable by
an individual who uses a wheel-
chair if no restroom is provided
in such car for any passenger.

(D) Special rule for bi-level dining
cars for individuals who use wheel-
chairs. Bi-level dining cars shall not
be required to
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(i) be able to be entered by an
individual who uses a wheel-
chair;

(i1) have space to park and se-
cure a wheelchair;

(iii) have a seat to which a
passenger in a wheelchair can
transfer, or a space to fold and
store such passengers wheel-
chair; or

(iv) have a restroom usable by
an individual who uses a wheel-
chair.

(3) Accessibility of single-level coaches

(A) General rule. It shall be con-
sidered discrimination for purposes
of section 12132 of this title and sec-
tion 794 of title 29 for a person who
provides intercity rail transportation
to fail to have on each train which in-
cludes one or more single-level rail
passenger coaches

(i) a number of spaces

(I) to park and secure
wheelchairs (to accommo-
date individuals who wish to
remain in their wheelchairs)
equal to not less than one-
half of the number of single-
level rail passenger coaches
in such train; and
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(IT) to fold and store wheel-
chairs (to accommodate in-
dividuals who wish to
transfer to coach seats)
equal to not less than one-
half of the number of single-
level rail passenger coaches
in such train, as soon as
practicable, but in no event
later than 5 years after July
26, 1990; and

(ii) a number of spaces

(I) to park and secure
wheelchairs (to accommo-
date individuals who wish to
remain in their wheelchairs)
equal to not less than the to-
tal number of single-level
rail passenger coaches in
such train; and

(I) to fold and store wheel-
chairs (to accommodate in-
dividuals who wish to
transfer to coach seats)
equal to not less than the to-
tal number of single-level
rail passenger coaches in
such train, as soon as practi-
cable, but in no event later
than 10 years after July 26,
1990.

(B) Location. Spaces required by
subparagraph (A) shall be located in
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single-level rail passenger coaches or
food service cars.

(C) Limitation. Of the number of
spaces required on a train by subpar-
agraph (A), not more than two spaces
to park and secure wheelchairs nor
more than two spaces to fold and
store wheelchairs shall be located in
any one coach or food service car.

(D) Other accessibility features.
Single-level rail passenger coaches
and food service cars on which the
spaces required by subparagraph (a)
are located shall have a restroom us-
able by an individual who uses a
wheelchair and shall be able to be en-
tered from the station platform by an
individual who uses a wheelchair.

Food service

(A) Single-level dining cars. On any
train in which a single-level dining
car is used to provide food service

(i) if such single-level dining
car was purchased after July 26,
1990, table service in such car
shall be provided to a passenger
who uses a wheelchair if

(I) the car adjacent to the
end of the dining car
through which a wheelchair
may enter is itself accessible
to a wheelchair;
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(II) such passenger can
exit to the platform from the
car such passenger occupies,
move down the platform,
and enter the adjacent ac-
cessible car described in
subclause (I) without the ne-
cessity of the train being
moved within the station;
and

(ITI) space to park and se-
cure a wheelchair is availa-
ble in the dining car at the
time such passenger wishes
to eat (if such passenger
wishes to remain in a wheel-
chair), or space to store and
fold a wheelchair is availa-
ble in the dining car at the
time such passenger wishes
to eat (if such passenger
wishes to transfer to a din-
ing car seat); and

(ii) appropriate auxiliary aids
and services, including a hard
surface on which to eat, shall be
provided to ensure that other
equivalent food service is availa-
ble to individuals with disabili-
ties, including individuals who
use wheelchairs, and to passen-
gers traveling with such individ-
uals. Unless not practicable, a
person providing intercity rail
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transportation shall place an ac-
cessible car adjacent to the end
of a dining car described in
clause (I) through which an indi-
vidual who uses a wheelchair
may enter.

(B) Bi-level dining cars. On any
train in which a bi-level dining car is
used to provide food service

(i) if such train includes a bi-
level lounge car purchased after
July 26, 1990, table service in
such lounge car shall be pro-
vided to individuals who use
wheelchairs and to other passen-
gers; and

(ii) appropriate auxiliary aids
and services, including a hard
surface on which to eat, shall be
provided to ensure that other
equivalent food service is availa-
ble to individuals with disabili-
ties, including individuals who
use wheelchairs, and to passen-
gers traveling with such individ-
uals.

Commuter rail transportation

(1) One car per train rule. It shall be
considered discrimination for purposes of
section 12132 of this title and section 794
of title 29 for a person who provides com-
muter rail transportation to fail to have
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at least one passenger car per train that
is readily accessible to and usable by
individuals with disabilities, including
individuals who use wheelchairs, in ac-
cordance with regulations issued under
section 12164 of this title, as soon as prac-
ticable, but in no event later than 5 years
after July 26, 1990.

(2) New commuter rail cars

(A) General rule. It shall be consid-
ered discrimination for purposes of
section 12132 of this title and section
794 of title 29 for a person to pur-
chase or lease any new rail passenger
cars for use in commuter rail trans-
portation, and for which a solicitation
is made later than 30 days after July
26, 1990, unless all such rail cars are
readily accessible to and usable by
individuals with disabilities, includ-
ing individuals who use wheelchairs,
as prescribed by the Secretary of
Transportation in regulations issued
under section 12164 of this title.

(B) Accessibility. For purposes of
section 12132 of this title and section
794 of title 29, a requirement that a
rail passenger car used in commuter
rail transportation be accessible to or
readily accessible to and usable by
individuals with disabilities, includ-
ing individuals who use wheelchairs,
shall not be construed to require
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(i) a restroom usable by an in-
dividual who uses a wheelchair
if no restroom is provided in such
car for any passenger;

(i1)) space to fold and store a
wheelchair; or

(iii) a seat to which a passenger
who uses a wheelchair can trans-
fer.

(¢) Used rail cars. It shall be considered dis-
crimination for purposes of section 1132 of
this title and section 794 of title 29 for a per-
son to purchase or lease a used rail passenger
car for use in intercity or commuter rail trans-
portation, unless such person makes demon-
strated good faith efforts to purchase or lease
a used rail car that is readily accessible to and
usable by individuals with disabilities, includ-
ing individuals who use wheelchairs, as pre-
scribed by the Secretary of Transportation in
regulations issued under section 12164 of this
title.

(d) Remanufactured rail cars

(1) Remanufacturing. It shall be consid-
ered discrimination for purposes of sec-
tion 12132 of this title and section 794 of
title 29 for a person to remanufacture a
rail passenger car for use in intercity or
commuter rail transportation so as to ex-
tend its usable life for 10 years or more,
unless the rail car, to the maximum ex-
tent feasible, is made readily accessible to
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and usable by individuals with disabili-
ties, including individuals who use wheel-
chairs, as prescribed by the Secretary of
Transportation in regulations issued un-
der section 12164 of this title.

(2) Purchase or lease. It shall be consid-
ered discrimination for purposes of sec-
tion 12132 of this title and section 794 of
title 29 for a person to purchase or lease
a remanufactured rail passenger car for
use in intercity or commuter rail trans-
portation unless such car was remanufac-
tured in accordance with paragraph (1).

Stations

(1) New stations. It shall be considered
discrimination for purposes of section
12132 of this title and section 794 of title
29 for a person to build a new station for
use in intercity or commuter rail trans-
portation that is not readily accessible to
and usable by individuals with disabili-
ties, including individuals who use wheel-
chairs, as prescribed by the Secretary of
Transportation in regulations issued un-
der section 12164 of this title.

(2) Existing stations
(A) Failure to make readily accessible

(i) General rule. It shall be con-
sidered discrimination for pur-
poses of section 12132 of this
title and section 794 of title 29
for a responsible person to fail to



App. 123

make existing stations in the in-
tercity rail transportation sys-
tem, and existing key stations in
commuter rail transportation
systems, readily accessible to
and usable by individuals with
disabilities, including individu-
als who use wheelchairs, as pre-
scribed by the Secretary of
Transportation in regulations is-
sued under section 12164 of this
title.

(i1) Period for compliance

(I) Intercity rail. All sta-
tions in the intercity rail
transportation system shall
be made readily accessible
to and usable by individuals
with disabilities, including
individuals who use wheel-
chairs, as soon as practica-
ble, but in no event later
than 20 years after July 26,
1990.

(II) Commuter rail. Key
stations in commuter rail
transportation systems shall
be made readily accessible
to and usable by individuals
with disabilities, including
individuals who use wheel-
chairs, as soon as practica-
ble but in no event later
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than 3 years after July 26,
1990, except that the time
limit may be extended by
the Secretary of Transporta-
tion up to 20 years after July
26, 1990, in a case where
the raising of the entire pas-
senger platform is the only
means available of attaining
accessibility or where other
extraordinarily expensive
structural changes are nec-
essary to attain accessibility.

(iii) Designation of key sta-
tions. Each commuter authority
shall designate the key stations
in its commuter rail transporta-
tion system, in consultation with
individuals with disabilities and
organizations representing such
individuals, taking into consider-
ation such factors as high rid-
ership and whether such station
serves as a transfer or feeder
station. Before the final designa-
tion of key stations under this
clause, a commuter authority
shall hold a public hearing.

(iv) Plans and milestones. The
Secretary of Transportation shall
require the appropriate person
to develop a plan for carrying out
this subparagraph that reflects
consultation with individuals
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with disabilities affected by such
plan and that establishes mile-
stones for achievement of the
requirements of this subpara-

graph.

(B) Requirement when making al-
terations

(i) General rule. It shall be con-
sidered discrimination, for pur-
poses of section 12132 of this
title and section 794 of title 29,
with respect to alterations of an
existing station or part thereof
in the intercity or commuter rail
transportation systems that af-
fect or could affect the usability
of the station or part thereof, for
the responsible person, owner, or
person in control of the station to
fail to make the alterations in
such a manner that, to the max-
imum extent feasible, the al-
tered portions of the station are
readily accessible to and usable
by individuals with disabilities,
including individuals who use
wheelchairs, upon completion of
such alterations.

(i1) Alterations to a primary
function area. It shall be consid-
ered discrimination, for pur-
poses of section 12132 of this
title and section 794 of title 29,
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with respect to alterations that
affect or could affect the usabil-
ity of or access to an area of the
station containing a primary
function, for the responsible per-
son, owner, or person in control
of the station to fail to make the
alterations in such a manner
that, to the maximum extent fea-
sible, the path of travel to the al-
tered area, and the bathrooms,
telephones, and drinking foun-
tains serving the altered area,
are readily accessible to and us-
able by individuals with disabil-
ities, including individuals who
use wheelchairs, upon comple-
tion of such alterations, where
such alterations to the path of
travel or the bathrooms, tele-
phones, and drinking fountains
serving the altered area are not
disproportionate to the overall
alterations in terms of cost and
scope (as determined under cri-
teria established by the Attorney
General).

(C) Required cooperation. It shall
be considered discrimination for pur-
poses of section 12132 of this title
and section 794 of title 29 for an
owner, or person in control, of a sta-
tion governed by subparagraph (a) or
(b) to fail to provide reasonable coop-
eration to a responsible person with
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respect to such station in that re-
sponsible person’s efforts to comply
with such subparagraph. An owner,
or person in control, of a station shall
be liable to a responsible person for
any failure to provide reasonable co-
operation as required by this subpar-
agraph. Failure to receive reasonable
cooperation required by this subpar-
agraph shall not be a defense to a
claim of discrimination under this
chapter.

Sec. 12163. Conformance of accessibility standards

Accessibility standards included in regulations is-
sued under this subpart shall be consistent with
the minimum guidelines issued by the Architec-
tural and Transportation Barriers Compliance
Board under section 504(a) of this title.

Sec. 12164. Regulations

Not later than 1 year after July 26, 1990, the Sec-
retary of Transportation shall issue regulations, in
an accessible format, necessary for carrying out
this subpart.

Sec. 12165. Interim accessibility requirements

(a) Stations. If final regulations have not
been issued pursuant to section 12164 of this
title, for new construction or alterations for
which a valid and appropriate State or local
building permit is obtained prior to the issu-
ance of final regulations under such section,
and for which the construction or alteration
authorized by such permit begins within one
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year of the receipt of such permit and is com-
pleted under the terms of such permit, compli-
ance with the Uniform Federal Accessibility
Standards in effect at the time the building
permit is issued shall suffice to satisfy the re-
quirement that stations be readily accessible
to and usable by persons with disabilities as
required under section 12162(e) of this title,
except that, if such final regulations have not
been issued one year after the Architectural
and Transportation Barriers Compliance
Board has issued the supplemental minimum
guidelines required under section 12204(a) of
this title, compliance with such supplemental
minimum guidelines shall be necessary to sat-
isfy the requirement that stations be readily
accessible to and usable by persons with disa-
bilities prior to issuance of the final regula-
tions.

(b) Rail passenger cars. If final regulations
have not been issued pursuant to section
12164 of this title, a person shall be consid-
ered to have complied with the requirements
of section 12162(a) through (d) of this title
that a rail passenger car be readily accessible
to and usable by individuals with disabilities,
if the design for such car complies with the
laws and regulations (including the Minimum
Guidelines and Requirements for Accessible
Design and such supplemental minimum
guidelines as are issued under section
12204(a) of this title) governing accessibility
of such cars, to the extent that such laws and
regulations are not inconsistent with this
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subpart and are in effect at the time such de-
sign is substantially completed.

SUBCHAPTER IIT — PUBLIC ACCOMMODATIONS
AND SERVICES OPERATED BY PRIVATE ENTI-

TIES

Sec. 12181. Definitions

As used in this subchapter:

(1)

i

Commerce. The term “commerce’

means travel, trade, traffic, commerce,
transportation, or communications

(2)

(A) among the several States;

(B) between any foreign country or
any territory or possession and any
State; or

(C) between points in the same
State but through another State or
foreign country.

Commercial facilities. The term

“commercial facilities” means facilities

(A) that are intended for nonresi-
dential use; and

(B) whose operations will affect
commerce.

Such term shall not include railroad
locomotives, railroad freight -cars,
railroad cabooses, railroad cars de-
scribed in section 12162 of this title
or covered under this subchapter,
railroad rights-of-way, or facilities
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that are covered or expressly ex-
empted from coverage under the Fair
Housing Act of 1968 (42 U.S.C. 3601

et seq.).

(3) Demand responsive system. The
term “demand responsive system” means
any system of providing transportation of
individuals by a vehicle, other than a sys-
tem which is a fixed route system.

(4) Fixed route system. The term “fixed
route system” means a system of provid-
ing transportation of individuals (other
than by aircraft) on which a vehicle is op-
erated along a prescribed route according
to a fixed schedule.

(5) Over-the-road bus. The term “over-
the-road bus” means a bus characterized
by an elevated passenger deck located
over a baggage compartment.

(6) Private entity. The term “private en-
tity” means any entity other than a public
entity (as defined in section 12131(1) of
this title).

(7) Public accommodation. The follow-
ing private entities are considered public
accommodations for purposes of this sub-
chapter, if the operations of such entities
affect commerce

(A) an inn, hotel, motel, or other
place of lodging, except for an estab-
lishment located within a building
that contains not more than five



App. 131

rooms for rent or hire and that is
actually occupied by the proprietor of
such establishment as the residence
of such proprietor;

(B) a restaurant, bar, or other es-
tablishment serving food or drink;

(C) a motion picture house, theater,
concert hall, stadium, or other place
of exhibition entertainment;

(D) an auditorium, convention cen-
ter, lecture hall, or other place of pub-
lic gathering;

(E) a bakery, grocery store, clothing
store, hardware store, shopping cen-
ter, or other sales or rental establish-
ment;

(F) alaundromat, dry-cleaner, bank,
barber shop, beauty shop, travel
service, shoe repair service, funeral
parlor, gas station, office of an ac-
countant or lawyer, pharmacy, insur-
ance office, professional office of a
health care provider, hospital, or
other service establishment;

(G) a terminal, depot, or other sta-
tion used for specified public trans-
portation,;

(H) a museum, library, gallery, or
other place of public display or collec-
tion;
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(I) a park, zoo, amusement park, or
other place of recreation;

(J) a nursery, elementary, second-
ary, undergraduate, or postgraduate
private school, or other place of edu-
cation;

(K) a day care center, senior citizen
center, homeless shelter, food bank,
adoption agency, or other social ser-
vice center establishment; and

(L) a gymnasium, health spa, bowl-
ing alley, golf course, or other place of
exercise or recreation.

(8) Rail and railroad. The terms “rail”
and “railroad” have the meaning given
the term “railroad” in section 20102[1] of
title 49.

(9) Readily achievable. The term “read-
ily achievable” means easily accomplish-
able and able to be carried out without
much difficulty or expense. In determin-
ing whether an action is readily achieva-
ble, factors to be considered include

(A) thenature and cost of the action
needed under this chapter;

(B) the overall financial resources
of the facility or facilities involved in
the action; the number of persons
employed at such facility; the effect
on expenses and resources, or the
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impact otherwise of such action upon
the operation of the facility;

(C) the overall financial resources
of the covered entity; the overall size
of the business of a covered entity
with respect to the number of its em-
ployees; the number, type, and loca-
tion of its facilities; and

(D) the type of operation or opera-
tions of the covered entity, including
the composition, structure, and func-
tions of the workforce of such entity;
the geographic separateness, admin-
istrative or fiscal relationship of the
facility or facilities in question to the
covered entity.

(10) Specified public transportation.
The term “specified public transporta-
tion” means transportation by bus, rail, or
any other conveyance (other than by air-
craft) that provides the general public
with general or special service (including
charter service) on a regular and contin-
uing basis.

(11) Vehicle. The term “vehicle” does
not include a rail passenger car, railroad
locomotive, railroad freight car, railroad
caboose, or a railroad car described in sec-
tion 12162 of this title or covered under
this subchapter.
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Sec. 12182. Prohibition of discrimination by public
accommodations

(a) General rule. No individual shall be dis-
criminated against on the basis of disability
in the full and equal enjoyment of the goods,
services, facilities, privileges, advantages, or
accommodations of any place of public accom-
modation by any person who owns, leases (or
leases to), or operates a place of public accom-
modation.

(b) Construction
(1) General prohibition
(A) Activities

(i) Denial of participation. It
shall be discriminatory to sub-
ject an individual or class of in-
dividuals on the basis of a
disability or disabilities of such
individual or class, directly, or
through contractual, licensing,
or other arrangements, to a de-
nial of the opportunity of the in-
dividual or class to participate in
or benefit from the goods, ser-
vices, facilities, privileges, ad-
vantages, or accommodations of
an entity.

(i1) Participation in unequal
benefit. It shall be discriminatory
to afford an individual or class
of individuals, on the basis of a
disability or disabilities of such
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individual or class, directly, or
through contractual, licensing,
or other arrangements with the
opportunity to participate in or
benefit from a good, service, fa-
cility, privilege, advantage, or ac-
commodation that is not equal to
that afforded to other individu-
als.

(iii) Separate benefit. It shall
be discriminatory to provide an
individual or class of individuals,
on the basis of a disability or dis-
abilities of such individual or
class, directly, or through con-
tractual, licensing, or other ar-
rangements with a good, service,
facility, privilege, advantage, or
accommodation that is different
or separate from that provided to
other individuals, unless such
action is necessary to provide the
individual or class of individuals
with a good, service, facility, priv-
ilege, advantage, or accommoda-
tion, or other opportunity that is
as effective as that provided to
others.

(iv) Individual or class of indi-
viduals. For purposes of clauses
(i) through (iii) of this subpara-
graph, the term “individual or
class of individuals” refers to
the clients or customers of the
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covered public accommodation
that enters into the contractual,
licensing or other arrangement.

(B) Integrated settings. Goods, ser-
vices, facilities, privileges, advantages,
and accommodations shall be af-
forded to an individual with a disa-
bility in the most integrated setting
appropriate to the needs of the indi-
vidual.

(C) Opportunity to participate. Not-
withstanding the existence of sepa-
rate or different programs or activities
provided in accordance with this sec-
tion, an individual with a disability
shall not be denied the opportunity to
participate in such programs or ac-
tivities that are not separate or dif-
ferent.

(D) Administrative methods. An in-
dividual or entity shall not, directly
or through contractual or other ar-
rangements, utilize standards or cri-
teria or methods of administration

(i) that have the effect of dis-
criminating on the basis of disa-
bility; or

(i1)) that perpetuate the dis-
crimination of others who are
subject to common administra-
tive control.
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(E) Association. It shall be discrim-
inatory to exclude or otherwise deny
equal goods, services, facilities, privi-
leges, advantages, accommodations,
or other opportunities to an individ-
ual or entity because of the known
disability of an individual with whom
the individual or entity is known to
have a relationship or association.

Specific prohibitions

(A) Discrimination. For purposes of
subsection (a) of this section, discrim-
ination includes

(i) the imposition or applica-
tion of eligibility criteria that
screen out or tend to screen out
an individual with a disability or
any class of individuals with dis-
abilities from fully and equally
enjoying any goods, services, fa-
cilities, privileges, advantages,
or accommodations, unless such
criteria can be shown to be nec-
essary for the provision of the
goods, services, facilities, privi-
leges, advantages, or accommo-
dations being offered;

(i1) a failure to make reasona-
ble modifications in policies,
practices, or procedures, when
such modifications are necessary
to afford such goods, services, fa-
cilities, privileges, advantages,
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or accommodations to individu-
als with disabilities, unless the
entity can demonstrate that
making such modifications
would fundamentally alter the
nature of such goods, services,
facilities, privileges, advantages,
or accommodations;

(iii) a failure to take such steps
as may be necessary to ensure
that no individual with a disabil-
ity is excluded, denied services,
segregated or otherwise treated
differently than other individu-
als because of the absence of
auxiliary aids and services, un-
less the entity can demonstrate
that taking such steps would
fundamentally alter the nature
of the good, service, facility, priv-
ilege, advantage, or accommoda-
tion being offered or would
result in an undue burden;

(iv) a failure to remove archi-
tectural barriers, and communi-
cation barriers that are
structural in nature, in existing
facilities, and transportation
barriers in existing vehicles and
rail passenger cars used by an
establishment for transporting
individuals (not including barri-
ers that can only be removed
through the retrofitting of
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vehicles or rail passenger cars by
the installation of a hydraulic or
other lift), where such removal is
readily achievable; and

(v) where an entity can demon-
strate that the removal of a bar-
rier under clause (iv) is not
readily achievable, a failure to
make such goods, services, facili-
ties, privileges, advantages, or
accommodations available
through alternative methods if
such methods are readily achiev-
able.

Fixed route system

(i) Accessibility. It shall be con-
sidered discrimination for a pri-
vate entity which operates a
fixed route system and which is
not subject to section 12184 of
this title to purchase or lease a
vehicle with a seating capacity
in excess of 16 passengers (in-
cluding the driver) for use on
such system, for which a solicita-
tion is made after the 30th day
following the effective date of
this subparagraph, that is not
readily accessible to and usable
by individuals with disabilities,
including individuals who use
wheelchairs.
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(i1) Equivalent service. If a pri-
vate entity which operates a
fixed route system and which is
not subject to section 12184 of
this title purchases or leases a
vehicle with a seating capacity of
16 passengers or less (including
the driver) for use on such sys-
tem after the effective date of
this subparagraph that is not
readily accessible to or usable by
individuals with disabilities, it
shall be considered discrimina-
tion for such entity to fail to op-
erate such system so that, when
viewed in its entirety, such sys-
tem ensures a level of service to
individuals with disabilities, in-
cluding individuals who wuse
wheelchairs, equivalent to the
level of service provided to indi-
viduals without disabilities.

(C) Demand responsive system. For
purposes of subsection (a) of this sec-
tion, discrimination includes

(i) a failure of a private entity
which operates a demand re-
sponsive system and which is
not subject to section 12184 of
this title to operate such system
so that, when viewed in its en-
tirety, such system ensures a
level of service to individuals
with  disabilities, including
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individuals who wuse wheel-
chairs, equivalent to the level of
service provided to individuals
without disabilities; and

(ii)) the purchase or lease by
such entity for use on such sys-
tem of a vehicle with a seating
capacity in excess of 16 passen-
gers (including the driver), for
which solicitations are made af-
ter the 30th day following the
effective date of this subpara-
graph, that is not readily acces-
sible to and wusable by
individuals with disabilities (in-
cluding individuals who wuse
wheelchairs) unless such entity
can demonstrate that such sys-
tem, when viewed in its entirety,
provides a level of service to in-
dividuals with disabilities equiv-
alent to that provided to
individuals without disabilities.

Over-the-road buses

(i) Limitation on applicability.
Subparagraphs (B) and (C) do
not apply to over-the-road buses.

(i1) Accessibility requirements.
For purposes of subsection (a) of
this section, discrimination in-
cludes
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(I) the purchase or lease of
an over-the-road bus which
does not comply with the
regulations issued under
section 12186(a)(2) of this
title by a private entity
which provides transporta-
tion of individuals and
which is not primarily en-
gaged in the business of
transporting people, and

(II) any other failure of
such entity to comply with
such regulations.

(3) Specific construction. Nothing in
this subchapter shall require an entity to
permit an individual to participate in or
benefit from the goods, services, facilities,
privileges, advantages and accommoda-
tions of such entity where such individual
poses a direct threat to the health or
safety of others. The term “direct threat”
means a significant risk to the health or
safety of others that cannot be eliminated
by a modification of policies, practices, or
procedures or by the provision of auxil-
iary aids or services.

Sec. 12183. New construction and alterations in
public accommodations and commercial facilities

(a) Application of term. Except as provided
in subsection (b) of this section, as applied
to public accommodations and commercial
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facilities, discrimination for purposes of sec-
tion 12182(a) of this title includes

(1) a failure to design and construct fa-
cilities for first occupancy later than 30
months after July 26, 1990, that are read-
ily accessible to and usable by individuals
with disabilities, except where an entity
can demonstrate that it is structurally
impracticable to meet the requirements
of such subsection in accordance with
standards set forth or incorporated by
reference in regulations issued under this
subchapter; and

(2) with respect to a facility or part
thereof that is altered by, on behalf of, or
for the use of an establishment in a man-
ner that affects or could affect the usabil-
ity of the facility or part thereof, a failure
to make alterations in such a manner
that, to the maximum extent feasible, the
altered portions of the facility are readily
accessible to and usable by individuals
with disabilities, including individuals
who use wheelchairs. Where the entity is
undertaking an alteration that affects or
could affect usability of or access to an
area of the facility containing a primary
function, the entity shall also make the
alterations in such a manner that, to the
maximum extent feasible, the path of
travel to the altered area and the bath-
rooms, telephones, and drinking foun-
tains serving the altered area, are readily
accessible to and usable by individuals
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with disabilities where such alterations
to the path of travel or the bathrooms, tel-
ephones, and drinking fountains serving
the altered area are not disproportionate
to the overall alterations in terms of cost
and scope (as determined under criteria
established by the Attorney General).

(b) Elevator. Subsection (a) of this section
shall not be construed to require the installa-
tion of an elevator for facilities that are less
than three stories or have less than 3,000
square feet per story unless the building is a
shopping center, a shopping mall, or the pro-
fessional office of a health care provider or un-
less the Attorney General determines that a
particular category of such facilities requires
the installation of elevators based on the us-
age of such facilities.

Sec. 12184. Prohibition of discrimination in speci-
fied public transportation services provided by pri-
vate entities

(a) General rule. No individual shall be dis-
criminated against on the basis of disability
in the full and equal enjoyment of specified
public transportation services provided by a
private entity that is primarily engaged in the
business of transporting people and whose
operations affect commerce.

(b) Construction. For purposes of subsection
(a) of this section, discrimination includes

(1) the imposition or application by an
entity described in subsection (a) of
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eligibility criteria that screen out or
tend to screen out an individual with a
disability or any class of individuals with
disabilities from fully enjoying the speci-
fied public transportation services pro-
vided by the entity, unless such criteria
can be shown to be necessary for the pro-
vision of the services being offered;

(2) the failure of such entity to

(A) make reasonable modifications
consistent with those required under
section 12182(b)(2)(A)(ii) of this title;

(B) provide auxiliary aids and ser-
vices consistent with the requirements
of section 12182(b)(2)(A)(iii) of this
title; and

(C) remove barriers consistent
with the requirements of section
12182(b)(2)(A) of this title and with
the requirements of section 12183(a)(2)
of this title;

(3) the purchase or lease by such entity
of a new vehicle (other than an automo-
bile, a van with a seating capacity of less
than 8 passengers, including the driver,
or an over- the-road bus) which is to be
used to provide specified public transpor-
tation and for which a solicitation is made
after the 30th day following the effective
date of this section, that is not readily ac-
cessible to and usable by individuals
with disabilities, including individuals
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who use wheelchairs; except that the new
vehicle need not be readily accessible to
and usable by such individuals if the new
vehicle is to be used solely in a demand
responsive system and if the entity can
demonstrate that such system, when
viewed in its entirety, provides a level of
service to such individuals equivalent to
the level of service provided to the gen-
eral public;

(4) (A) the purchase or lease by such
entity of an over-the-road bus which does
not comply with the regulations issued
under section 12186(a)(2) of this title; and

(B) any other failure of such entity
to comply with such regulations; and

(5) the purchase or lease by such entity
of a new van with a seating capacity of
less than 8 passengers, including the
driver, which is to be used to provide spec-
ified public transportation and for which
a solicitation is made after the 30th day
following the effective date of this section
that is not readily accessible to or usable
by individuals with disabilities, including
individuals who use wheelchairs; except
that the new van need not be readily ac-
cessible to and usable by such individuals
if the entity can demonstrate that the
system for which the van is being pur-
chased or leased, when viewed in its en-
tirety, provides a level of service to such
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individuals equivalent to the level of ser-
vice provided to the general public;

(6) the purchase or lease by such entity
of a new rail passenger car that is to be
used to provide specified public transpor-
tation, and for which a solicitation is
made later than 30 days after the effec-
tive date of this paragraph, that is not
readily accessible to and usable by indi-
viduals with disabilities, including indi-
viduals who use wheelchairs; and

(7) the remanufacture by such entity of
a rail passenger car that is to be used to
provide specified public transportation so
as to extend its usable life for 10 years or
more, or the purchase or lease by such en-
tity of such a rail car, unless the rail car,
to the maximum extent feasible, is made
readily accessible to and usable by indi-
viduals with disabilities, including indi-
viduals who use wheelchairs.

Historical or antiquated cars

(1) Exception. To the extent that compli-
ance with subsection (a)(2)© or (a)(7)of
this section would significantly alter the
historic or antiquated character of a his-
torical or antiquated rail passenger car,
or a rail station served exclusively by
such cars, or would result in violation of
any rule, regulation, standard, or order is-
sued by the Secretary of Transportation
under the Federal Railroad Safety Act of
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1970, such compliance shall not be re-
quired.

(2) Definition. As used in this subsec-
tion, the term “historical or antiquated
rail passenger car” means a rail passen-
ger car

(A) which is not less than 30 years
old at the time of its use for trans-
porting individuals;

(B) the manufacturer of which is no
longer in the business of manufactur-
ing rail passenger cars; and

(C) which

(i) has a consequential associa-
tion with events or persons sig-
nificant to the past; or

(i1) embodies, or is being re-
stored to embody, the distinctive
characteristics of a type of rail
passenger car used in the past,
or to represent a time period
which has passed.

Sec. 12185. Study

(a) Purposes. The Office of Technology As-
sessment shall undertake a study to deter-
mine

(1) the access needs of individuals with
disabilities to over-the-road buses and
over-the-road bus service; and
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(2) the most cost-effective methods for
providing access to over-the-road buses
and over-the-road bus service to individ-
uals with disabilities, particularly indi-
viduals who use wheelchairs, through all
forms of boarding options.

Contents. The study shall include, at a

minimum, an analysis of the following:

(1) The anticipated demand by individ-
uals with disabilities for accessible over-
the-road buses and over-the-road bus ser-
vice.

(2) The degree to which such buses
and service, including any service re-
quired under sections 12184(a)(4) and
12186(a)(2) of this title, are readily acces-
sible to and usable by individuals with
disabilities.

(3) The effectiveness of various methods
of providing accessibility to such buses and
service to individuals with disabilities.

(4) The cost of providing accessible over-
the-road buses and bus service to individ-
uals with disabilities, including consider-
ation of recent technological and cost
saving developments in equipment and
devices.

(5) Possible design changes in over-the-
road buses that could enhance accessibil-
ity, including the installation of accessible
restrooms which do not result in a loss of
seating capacity.
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(6) The impact of accessibility require-
ments on the continuation of over-the-
road bus service, with particular consid-
eration of the impact of such require-
ments on such service to rural
communities.

(c) Advisory committee. In conducting the
study required by subsection (a) of this sec-
tion, the Office of Technology Assessment
shall establish an advisory committee, which
shall consist of

(1) members selected from among pri-
vate operators and manufacturers of
over-the-road buses;

(2) members selected from among indi-
viduals with disabilities, particularly in-
dividuals who use wheelchairs, who are
potential riders of such buses; and

(3) members selected for their technical
expertise on issues included in the study,
including manufacturers of boarding as-
sistance equipment and devices.

The number of members selected under
each of paragraphs (1) and (2) shall be
equal, and the total number of members
selected under paragraphs (1) and (2)
shall exceed the number of members se-
lected under paragraph (3).

(d) Deadline. The study required by subsec-
tion (a) of this section, along with recom-
mendations by the Office of Technology
Assessment, including any policy options for
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legislative action, shall be submitted to the
President and Congress within 36 months af-
ter July 26, 1990. If the President determines
that compliance with the regulations issued
pursuant to section 12186(a)(2)(B) of this title
on or before the applicable deadlines specified
in section 12186(a)(2)(B) of this title will re-
sult in a significant reduction in intercity
over-the-road bus service, the President shall
extend each such deadline by 1 year.

(e) Review. In developing the study re-
quired by subsection (a) of this section, the
Office of Technology Assessment shall pro-
vide a preliminary draft of such study to the
Architectural and Transportation Barriers
Compliance Board established under section
792 of title 29. The Board shall have an oppor-
tunity to comment on such draft study, and
any such comments by the Board made in
writing within 120 days after the Board’s re-
ceipt of the draft study shall be incorporated
as part of the final study required to be sub-
mitted under subsection (d) of this section.

Sec. 12186. Regulations
(a) Transportation provisions

(1) General rule. Not later than 1 year
after July 26, 1990, the Secretary of
Transportation shall issue regulations in
an accessible format to carry out sec-
tions12182 (b)(2)(B) and (C) of this title
and to carry out section 12184 of this title
(other than subsection (a)(4)).
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(2) Special rules for providing access to
over-the-road buses

(A) Interim requirements

(i) Issuance. Not later than 1
year after July 26, 1990, the
Secretary of Transportation
shall issue regulations in an
accessible format to carry out
sections 12184(b)(4) and
12182(b)(2)(D)(i1) of this title
that require each private entity
which uses an over-the-road bus
to provide transportation of indi-
viduals to provide accessibility
to such bus; except that such reg-
ulations shall not require any
structural changes in over-the-
road buses in order to provide
access to individuals who use
wheelchairs during the effective
period of such regulations and
shall not require the purchase of
boarding assistance devices to
provide access to such individu-
als.

(i1)) Effective period. The regu-
lations issued pursuant to this
subparagraph shall be effective
until the effective date of the
regulations issued under sub-
paragraph (a).
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(B) Final requirement

(i) Review of study and interim
requirements. The Secretary
shall review the study submitted
under section 12185 of this title
and the regulations issued pur-
suant to subparagraph (A).

(i1) Issuance. Not later than 1
year after the date of the submis-
sion of the study under section
12185 of this title, the Secretary
shall issue in an accessible for-
mat new regulations to carry
out sections 12184(b)(4) and
12182(b)(2)(D)(i1) of this title
that require, taking into account
the purposes of the study under
section 12185 of this title and
any recommendations resulting
from such study, each private en-
tity which uses an over-the-road
bus to provide transportation to
individuals to provide accessibil-
ity to such bus to individuals
with disabilities, including indi-
viduals who use wheelchairs.

(iii) Effective period. Subject to
section 12185(d) of this title, the
regulations issued pursuant to
this subparagraph shall take ef-
fect

(I) with respect to small
providers of transportation
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(as defined by the Secre-
tary), 3 years after the date
of issuance of final regula-
tions under clause (ii); and

(I) with respect to other
providers of transportation,
2 years after the date of is-
suance of such final regula-
tions.

(C) Limitation on requiring instal-
lation of accessible restrooms. The
regulations issued pursuant to this
paragraph shall not require the in-
stallation of accessible restrooms in
over-the-road buses if such installa-
tion would result in a loss of seating
capacity.

(3) Standards. The regulations issued
pursuant to this subsection shall include
standards applicable to facilities and ve-
hicles covered by sections 12182(b) (2)
and 12184 of this title.

(b) Other provisions. Not later than 1 year
after July 26, 1990, the Attorney General
shall issue regulations in an accessible format
to carry out the provisions of this subchapter
not referred to in subsection (a) of this section
that include standards applicable to facilities
and vehicles covered under section 12182 of
this title.

(c) Consistency with ATBCB guidelines.
Standards included in regulations issued
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under subsections (a) and (b) of this section
shall be consistent with the minimum guide-
lines and requirements issued by the Archi-
tectural and Transportation Barriers
Compliance Board in accordance with section
12204 of this title.

(d) Interim accessibility standards

(1) Facilities. If final regulations have
not been issued pursuant to this section,
for new construction or alterations for
which a valid and appropriate State or
local building permit is obtained prior to
the issuance of final regulations under
this section, and for which the construc-
tion or alteration authorized by such per-
mit begins within one year of the receipt
of such permit and is completed under the
terms of such permit, compliance with the
Uniform Federal Accessibility Standards
in effect at the time the building permit
is issued shall suffice to satisfy the re-
quirement that facilities be readily acces-
sible to and wusable by persons with
disabilities as required under section
12183 of this title, except that, if such fi-
nal regulations have not been issued one
year after the Architectural and Trans-
portation Barriers Compliance Board has
issued the supplemental minimum guide-
lines required under section 12204(a) of
this title, compliance with such supple-
mental minimum guidelines shall be nec-
essary to satisfy the requirement that
facilities be readily accessible to and
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usable by persons with disabilities prior
to issuance of the final regulations.

(2) Vehicles and rail passenger cars. If
final regulations have not been issued
pursuant to this section, a private entity
shall be considered to have complied with
the requirements of this subchapter, if
any, that a vehicle or rail passenger car
be readily accessible to and usable by in-
dividuals with disabilities, if the design
for such vehicle or car complies with the
laws and regulations (including the
Minimum Guidelines and Requirements
for Accessible Design and such supple-
mental minimum guidelines as are is-
sued under section 12204(a) of this title)
governing accessibility of such vehicles
or cars, to the extent that such laws and
regulations are not inconsistent with
this subchapter and are in effect at the
time such design is substantially com-
pleted.

Sec. 12187. Exemptions for private clubs and reli-
gious organizations

The provisions of this subchapter shall not apply
to private clubs or establishments exempted from
coverage under title II of the Civil Rights Act of
1964 (42 U.S.C. 2000-a(e)) or to religious organiza-
tions or entities controlled by religious organiza-
tions, including places of worship.
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Sec. 12188. Enforcement
(a) In general

(1) Availability of remedies and proce-
dures. The remedies and procedures set
forth in section 2000a-3(a) of this title are
the remedies and procedures this sub-
chapter provides to any person who is be-
ing subjected to discrimination on the
basis of disability in violation of this sub-
chapter or who has reasonable grounds
for believing that such person is about to
be subjected to discrimination in viola-
tion of section 12183 of this title. Nothing
in this section shall require a person with
a disability to engage in a futile gesture if
such person has actual notice that a per-
son or organization covered by this sub-
chapter does not intend to comply with its
provisions.

(2) Injunctive relief. In the case of viola-
tions of sections 12182(b)(2)(A)(iv) and
Section 12183(a) of this title, injunctive
relief shall include an order to alter facil-
ities to make such facilities readily acces-
sible to and usable by individuals with
disabilities to the extent required by this
subchapter. Where appropriate, injunc-
tive relief shall also include requiring the
provision of an auxiliary aid or service,
modification of a policy, or provision of al-
ternative methods, to the extent required
by this subchapter.
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(b) Enforcement by Attorney General
(1) Denial of rights

(A)

Duty to investigate

(i) In general. The Attorney
General shall investigate alleged
violations of this subchapter, and
shall undertake periodic reviews
of compliance of covered entities
under this subchapter.

(i1)) Attorney General certifica-
tion. On the application of a
State or local government, the
Attorney General may, in consul-
tation with the Architectural
and Transportation Barriers
Compliance Board, and after
prior notice and a public hearing
at which persons, including indi-
viduals with disabilities, are pro-
vided an opportunity to testify
against such certification, certify
that a State law or local building
code or similar ordinance that
establishes accessibility require-
ments meets or exceeds the min-
imum requirements of this
chapter for the accessibility and
usability of covered facilities un-
der this subchapter. At any en-
forcement proceeding under this
section, such certification by the
Attorney General shall be rebut-
table evidence that such State
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law or local ordinance does meet
or exceed the minimum require-
ments of this chapter.

(B) Potential violation. If the Attor-
ney General has reasonable cause to
believe that

(i) any person or group of per-
sons is engaged in a pattern or
practice of discrimination under
this subchapter; or

(i1) any person or group of per-
sons has been discriminated
against under this subchapter
and such discrimination raises
an issue of general public im-
portance,

the Attorney General may commence
a civil action in any appropriate
United States district court.

(2) Authority of court. In a civil action
under paragraph (1) (B), the court

(A) may grant any equitable relief
that such court considers to be appro-
priate, including, to the extent re-
quired by this subchapter

(i) granting temporary, prelim-
inary, or permanent relief;

(i1)) providing an auxiliary aid
or service, modification of policy,
practice, or procedure, or alter-
native method; and
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(iii) making facilities readily
accessible to and usable by indi-
viduals with disabilities;

(B) may award such other relief as
the court considers to be appropriate,
including monetary damages to per-
sons aggrieved when requested by
the Attorney General; and

(C) may, to vindicate the public in-
terest, assess a civil penalty against
the entity in an amount

(i) not exceeding $50,000 for a
first violation; and

(i) not exceeding $100,000 for
any subsequent violation.

(3) Single violation. For purposes of par-
agraph (2) (C), in determining whether
a first or subsequent violation has oc-
curred, a determination in a single action,
by judgment or settlement, that the cov-
ered entity has engaged in more than one
discriminatory act shall be counted as a
single violation.

(4) Punitive damages. For purposes of
subsection (b) (2) (B) of this section, the
term “monetary damages” and “such
other relief’ does not include punitive
damages.

(5) dJudicial consideration. In a civil ac-
tion under paragraph (1)(B), the court,
when considering what amount of civil
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penalty, if any, is appropriate, shall give
consideration to any good faith effort or
attempt to comply with this chapter by
the entity. In evaluating good faith, the
court shall consider, among other factors
it deems relevant, whether the entity
could have reasonably anticipated the
need for an appropriate type of auxiliary
aid needed to accommodate the unique
needs of a particular individual with a
disability.

Sec. 12189. Examinations and courses

Any person that offers examinations or courses re-
lated to applications, licensing, certification, or
credentialing for secondary or postsecondary edu-
cation, professional, or trade purposes shall offer
such examinations or courses in a place and man-
ner accessible to persons with disabilities or offer
alternative accessible arrangements for such indi-
viduals.

SUBCHAPTER IV - MISCELLANEOUS PROVISIONS
Sec. 12201. Construction

(a) In general. Except as otherwise provided
in this chapter, nothing in this chapter shall
be construed to apply a lesser standard than
the standards applied under title V of the Re-
habilitation Act of 1973 (29 U.S.C. 790 et seq.)
or the regulations issued by Federal agencies
pursuant to such title.

(b) Relationship to other laws. Nothing in
this chapter shall be construed to invalidate
or limit the remedies, rights, and procedures
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of any Federal law or law of any State or po-
litical subdivision of any State or jurisdiction
that provides greater or equal protection for
the rights of individuals with disabilities than
are afforded by this chapter. Nothing in this
chapter shall be construed to preclude the
prohibition of, or the imposition of restrictions
on, smoking in places of employment covered
by subchapter I of this chapter, in transporta-
tion covered by subchapter II or III of this
chapter, or in places of public accommodation
covered by subchapter III of this chapter.

(¢) Insurance. Subchapters I through III of
this chapter and title IV of this Act shall not
be construed to prohibit or restrict

(1) an insurer, hospital or medical ser-
vice company, health maintenance organ-
ization, or any agent, or entity that
administers benefit plans, or similar or-
ganizations from underwriting risks,
classifying risks, or administering such
risks that are based on or not inconsistent
with State law; or

(2) a person or organization covered by
this chapter from establishing, sponsor-
ing, observing or administering the terms
of a bona fide benefit plan that are based
on underwriting risks, classifying risks,
or administering such risks that are
based on or not inconsistent with State
law; or
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(3) a person or organization covered by
this chapter from establishing, sponsor-
ing, observing or administering the terms
of a bona fide benefit plan that is not sub-
ject to State laws that regulate insurance.

Paragraphs (1), (2), and (3) shall not be
used as a subterfuge to evade the pur-
poses of subchapter I and III of this chap-
ter.

(d) Accommodations and services. Nothing
in this chapter shall be construed to require
an individual with a disability to accept an ac-
commodation, aid, service, opportunity, or
benefit which such individual chooses not to
accept.

(e) Benefits under State worker’s compensa-
tion laws. Nothing in this chapter alters the
standards for determining eligibility for ben-
efits under State worker’s compensation laws
or under State and Federal disability benefit
programs.

(f) Fundamental alteration. Nothing in this
chapter alters the provision of section
12182(b)(2)(A)(i1), specifying that reasonable
modifications in policies, practices, or proce-
dures shall be required, unless an entity can
demonstrate that making such modifications
in policies, practices, or procedures, including
academic requirements in postsecondary edu-
cation, would fundamentally alter the nature
of the goods, services, facilities, privileges, ad-
vantages, or accommodations involved.
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(g) Claims of no disability. Nothing in this
chapter shall provide the basis for a claim by
an individual without a disability that the in-
dividual was subject to discrimination be-
cause of the individual’s lack of disability.

(h) Reasonable accommodations and modifi-
cations. A covered entity under subchapter I,
a public entity under subchapter II, and any
person who owns, leases (or leases to), or op-
erates a place of public accommodation under
subchapter III, need not provide a reasonable
accommodation or a reasonable modification
to policies, practices, or procedures to an indi-
vidual who meets the definition of disability
in section 12102(1) solely under subpara-
graph (C) of such section.

Sec. 12202. State immunity

A State shall not be immune under the eleventh
amendment to the Constitution of the United
States from an action in Federal or State court of
competent jurisdiction for a violation of this chap-
ter. In any action against a State for a violation of
the requirements of this chapter, remedies (includ-
ing remedies both at law and in equity) are avail-
able for such a violation to the same extent as such
remedies are available for such a violation in an
action against any public or private entity other
than a State.

Sec. 12203. Prohibition against retaliation and co-
ercion

(a) Retaliation. No person shall discriminate
against any individual because such
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individual has opposed any act or practice
made unlawful by this chapter or because
such individual made a charge, testified, as-
sisted, or participated in any manner in an in-
vestigation, proceeding, or hearing under this
chapter.

(b) Interference, coercion, or intimidation. It
shall be wunlawful to coerce, intimidate,
threaten, or interfere with any individual in
the exercise or enjoyment of, or on account of
his or her having exercised or enjoyed, or on
account of his or her having aided or encour-
aged any other individual in the exercise or
enjoyment of, any right granted or protected
by this chapter.

(c) Remedies and procedures. The remedies
and procedures available under sections
12117, 12133, and 12188 of this title shall be
available to aggrieved persons for violations
of subsections (a) and (b) of this section, with
respect to subchapter I, subchapter II and
subchapter III of this chapter, respectively.

Sec. 12204. Regulations by Architectural and
Transportation Barriers Compliance Board

(a) Issuance of guidelines. Not later than 9
months after July 26, 1990, the Architectural
and Transportation Barriers Compliance
Board shall issue minimum guidelines that
shall supplement the existing Minimum
Guidelines and Requirements for Accessible
Design for purposes of subchapters 1l and III
of this chapter.
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(b) Contents of guidelines. The supple-
mental guidelines issued under subsection (a)
of this section shall establish additional re-
quirements, consistent with this chapter, to
ensure that buildings, facilities, rail passen-
ger cars, and vehicles are accessible, in terms
of architecture and design, transportation,
and communication, to individuals with disa-
bilities.

(c) Qualified historic properties

(1) In general. The supplemental guide-
lines issued under subsection (a) of this
section shall include procedures and re-
quirements for alterations that will
threaten or destroy the historic signifi-
cance of qualified historic buildings and
facilities as defined in 4.1.7(1)(a) of the
Uniform Federal Accessibility Standards.

(2) Sites eligible for listing in National
Register. With respect to alterations of
buildings or facilities that are eligible for
listing in the National Register of His-
toric Places under the National Historic
Preservation Act (16 U.S.C. 470 et seq.),
the guidelines described in paragraph (1)
shall, at a minimum, maintain the proce-
dures and requirements established in
4.1.7(1) and (2) of the Uniform Federal
Accessibility Standards.

(3) Other sites. With respect to altera-
tions of buildings or facilities designated
as historic under State or local law, the
guidelines described in paragraph (1)
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shall establish procedures equivalent to
those established by 4.1.7(1)(b) and (c) of
the Uniform Federal Accessibility Stand-
ards, and shall require, at a minimum,
compliance with the requirements estab-
lished in 4.1.7(2) of such standards.

Sec. 12205. Attorneys fees

In any action or administrative proceeding com-
menced pursuant to this chapter, the court or
agency, in its discretion, may allow the prevailing
party, other than the United States, a reasonable
attorneys fee, including litigation expenses, and
costs, and the United States shall be liable for the
foregoing the same as a private individual.

Sec. 12205a. Rule of Construction Regarding Reg-
ulatory Authority

The authority to issue regulations granted to the
Equal Employment Opportunity Commission, the
Attorney General, and the Secretary of Transpor-
tation under this chapter includes the authority to
issue regulations implementing the definitions of
disability in section 12102 (including rules of con-
struction) and the definitions in section 12103,
consistent with the ADA Amendments Act of 2008.

Sec. 12206. Technical assistance
(a) Plan for assistance

(1) In general. Not later than 180 days
after July 26, 1990, the Attorney General,
in consultation with the Chair of the
Equal Employment Opportunity Com-
mission, the Secretary of Transportation,
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the Chair of the Architectural and Trans-
portation Barriers Compliance Board,
and the Chairman of the Federal Commu-
nications Commission, shall develop a
plan to assist entities covered under this
chapter, and other Federal agencies, in
understanding the responsibility of such
entities and agencies under this chapter.

(2) Publication of plan. The Attorney
General shall publish the plan referred to
in paragraph (1) for public comment in
accordance with subchapter II of chapter
5 of title 5 (commonly known as the Ad-
ministrative Procedure Act).

(b) Agency and public assistance. The Attor-
ney General may obtain the assistance of
other Federal agencies in carrying out subsec-
tion (a) of this section, including the National
Council on Disability, the President’s Commit-
tee on Employment of People with Disabili-
ties, the Small Business Administration, and
the Department of Commerce.

(c) Implementation

(1) Rendering assistance. Each Federal
agency that has responsibility under par-
agraph (2) for implementing this chapter
may render technical assistance to indi-
viduals and institutions that have rights
or duties under the respective subchapter
or subchapters of this chapter for which
such agency has responsibility.

(2) Implementation of subchapters
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(A) Subchapter I. The Equal Em-
ployment Opportunity Commission
and the Attorney General shall im-
plement the plan for assistance de-
veloped under subsection (a) of this
section, for subchapter I of this chap-
ter.

(B) Subchapter 11

(i) Part A. The Attorney Gen-
eral shall implement such plan
for assistance for part A of sub-
chapter II of this chapter.

(ii)) Part B. The Secretary of
Transportation shall implement
such plan for assistance for part
B of subchapter II of this chapter.

(C) Subchapter III. The Attorney
General, in coordination with the
Secretary of Transportation and the
Chair of the Architectural Transpor-
tation Barriers Compliance Board,
shall implement such plan for assis-
tance for subchapter III of this chap-
ter, except for section 12184 of this
title, the plan for assistance for
which shall be implemented by the
Secretary of Transportation.

(D) Title IV. The Chairman of the
Federal Communications Commis-
sion, in coordination with the Attor-
ney General, shall implement such
plan for assistance for title IV.
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(3) Technical assistance manuals. Each
Federal agency that has responsibility
under paragraph (2) for implementing
this chapter shall, as part of its imple-
mentation responsibilities, ensure the
availability and provision of appropriate
technical assistance manuals to individu-
als or entities with rights or duties under
this chapter no later than six months af-
ter applicable final regulations are pub-
lished under subchapters I, II, and III of
this chapter and title IV.

Grants and contracts

(1) Ingeneral. Each Federal agency that
has responsibility under subsection (2) of
this section for implementing this chap-
ter may make grants or award contracts
to effectuate the purposes of this section,
subject to the availability of appropria-
tions. Such grants and contracts may be
awarded to individuals, institutions not
organized for profit and no part of the net
earnings of which inures to the benefit of
any private shareholder or individual (in-
cluding educational institutions), and as-
sociations representing individuals who
have rights or duties under this chapter.
Contracts may be awarded to entities or-
ganized for profit, but such entities may
not be the recipients or grants described
in this paragraph.

(2) Dissemination of information. Such
grants and contracts, among other uses,
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may be designed to ensure wide dissemi-
nation of information about the rights
and duties established by this chapter
and to provide information and technical
assistance about techniques for effective
compliance with this chapter.

(e) Failure to receive assistance. An em-
ployer, public accommodation, or other entity
covered under this chapter shall not be ex-
cused from compliance with the requirements
of this chapter because of any failure to re-
ceive technical assistance under this section,
including any failure in the development or
dissemination of any technical assistance
manual authorized by this section.

12207. Federal wilderness areas

(a) Study. The National Council on Disabil-
ity shall conduct a study and report on the
effect that wilderness designations and wil-
derness land management practices have on
the ability of individuals with disabilities to
use and enjoy the National Wilderness

Preservation System as established under the
Wilderness Act (16 U.S.C. 1131 et seq.).

(b) Submission of report. Not later than 1
year after July 26, 1990, the National Council
on Disability shall submit the report required
under subsection (a) of this section to Con-

gress.

(c) Specific wilderness access

(1) In general. Congress reaffirms that
nothing in the Wilderness Act (16 U.S.C.
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1131 et seq.) is to be construed as prohib-
iting the use of a wheelchair in a wilder-
ness area by an individual whose
disability requires use of a wheelchair,
and consistent with the Wilderness Act
no agency is required to provide any form
of special treatment or accommodation,
or to construct any facilities or modify
any conditions of lands within a wilder-
ness area in order to facilitate such use.

(2) “Wheelchair” defined. For purposes
of paragraph (1), the term “wheelchair
means a device designed solely for use by
a mobility-impaired person for locomo-
tion, that is suitable for use in an indoor
pedestrian area.

Sec. 12208. Transvestites

For the purposes of this chapter, the term “disa-
bled” or “disability” shall not apply to an individ-
ual solely because that individual is a
transvestite.

Sec. 12209. Instrumentalities of Congress

The General Accounting Office, the Government
Printing Office, and the Library of Congress shall
be covered as follows:

(1) In general. The rights and protec-
tions under this chapter shall, subject to
paragraph (2), apply with respect to the
conduct of each instrumentality of the
Congress.
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(2) Establishment of remedies and pro-
cedures by instrumentalities. The chief
official of each instrumentality of the
Congress shall establish remedies and
procedures to be utilized with respect to
the rights and protections provided pur-
suant to paragraph (1).

(3) Report to Congress. The chief official
of each instrumentality of the Congress
shall, after establishing remedies and
procedures for purposes of paragraph (2),
submit to the Congress a report describ-
ing the remedies and procedures.

(4) Definition of instrumentalities. For
purposes of this section, the term “instru-
mentality of the Congress” means the fol-
lowing: the General Accounting Office,
the Government Printing Office, and the
Library of Congress.

(5) Enforcement of employment rights.
The remedies and procedures set forth
in section 2000e-16 of this title shall be
available to any employee of an instru-
mentality of the Congress who alleges a
violation of the rights and protections un-
der sections 12112 through 12114 of this
title that are made applicable by this sec-
tion, except that the authorities of the
Equal Employment Opportunity Com-
mission shall be exercised by the chief
official of the instrumentality of the Con-

gress.
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(6) Enforcement of rights to public ser-
vices and accommodations. The remedies
and procedures set forth in section 2000e
-16 of this title shall be available to any
qualified person with a disability who is a
visitor, guest, or patron of an instrumen-
tality of Congress and who alleges a vio-
lation of the rights and protections under
sections 12131 through 12150 of this title
or section 12182 or 12183 of this title that
are made applicable by this section, ex-
cept that the authorities of the Equal Em-
ployment Opportunity Commission shall
be exercised by the chief official of the in-
strumentality of the Congress.

(7) Construction. Nothing in this section
shall alter the enforcement procedures
for individuals with disabilities provided
in the General Accounting Office Person-
nel Act of 1980 and regulations promul-
gated pursuant to that Act.

Sec. 12210. Illegal use of drugs

(a) In general. For purposes of this chapter,
the term “individual with a disability” does
not include an individual who is currently en-
gaging in the illegal use of drugs, when the
covered entity acts on the basis of such use.

(b) Rules of construction. Nothing in subsec-
tion (a) of this section shall be construed to ex-
clude as an individual with a disability an
individual who
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(1) has successfully completed a super-
vised drug rehabilitation program and is
no longer engaging in the illegal use of
drugs, or has otherwise been rehabili-
tated successfully and is no longer engag-
ing in such use;

(2) 1is participating in a supervised reha-
bilitation program and is no longer en-
gaging in such use; or

(3) is erroneously regarded as engaging
in such use, but is not engaging in such
use;

except that it shall not be a violation of
this chapter for a covered entity to adopt
or administer reasonable policies or pro-
cedures, including but not limited to drug
testing, designed to ensure that an indi-
vidual described in paragraph (1) or (2) is
no longer engaging in the illegal use of
drugs; however, nothing in this section
shall be construed to encourage, prohibit,
restrict, or authorize the conducting of
testing for the illegal use of drugs.

(c) Health and other services. Notwithstand-
ing subsection (a) of this section and section
12211(b)(3) of this subchapter, an individual
shall not be denied health services, or services
provided in connection with drug rehabilita-
tion, on the basis of the current illegal use of
drugs if the individual is otherwise entitled to
such services.
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(d) “Illegal use of drugs” defined

(1) In general. The term “illegal use of
drugs” means the use of drugs, the pos-
session or distribution of which is unlaw-
ful under the Controlled Substances Act
(21 U.S.C. 801 et seq.). Such term does not
include the use of a drug taken under su-
pervision by a licensed health care profes-
sional, or other uses authorized by the
Controlled Substances Act or other provi-
sions of Federal law.

(2) Drugs. The term “drug” means a con-
trolled substance, as defined in schedules
I through V of section 202 of the Con-
trolled Substances Act (21 U.S.C. 812).

Sec. 12211. Definitions

(a) Homosexuality and bisexuality. For pur-
poses of the definition of “disability” in section
12102(2) of this title, homosexuality and bi-
sexuality are not impairments and as such
are not disabilities under this chapter.

(b) Certain conditions. Under this chapter,
the term “disability” shall not include

(1) transvestism, transsexualism, pedo-
philia, exhibitionism, voyeurism, gender
identity disorders not resulting from
physical impairments, or other sexual be-
havior disorders;

(2) compulsive gambling, kleptomania,
or pyromania; or
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(3) psychoactive substance use disor-
ders resulting from current illegal use of
drugs. Sec. 12212. Alternative means of
dispute resolution

Where appropriate and to the extent authorized
by law, the use of alternative means of dispute
resolution, including settlement negotiations,
conciliation, facilitation, mediation, fact-finding,
minitrials, and arbitration, is encouraged to re-
solve disputes arising under this chapter.

Sec. 12213. Severability

Should any provision in this chapter be found to
be unconstitutional by a court of law, such provi-
sion shall be severed from the remainder of the
chapter, and such action shall not affect the en-
forceability of the remaining provisions of the
chapter.

TITLE 47 — TELEGRAPHS, TELEPHONES, AND
RADIOTELEGRAPHS

CHAPTER 5 - WIRE OR RADIO COMMUNICATION
SUBCHAPTER 1l - COMMON CARRIERS

Part I — Common Carrier Regulation

Sec. 225. Telecommunications services for hear-
ing-impaired and speech-impaired individuals

(a) Definitions. As used in this section

(1) Common carrier or carrier. The term
“common carrier” or “carrier” includes
any common carrier engaged in inter-
state communication by wire or radio as
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defined in section 153 of this title and any
common carrier engaged in intrastate
communication by wire or radio, notwith-
standing sections 152(a) and 221(a) of
this title.

(2) TDD. The term “TDD” means a Tele-
communications Device for the Deaf
which is a machine that employs graphic
communication in the transmission of
coded signals through a wire or radio
communication system.

(3) Telecommunications relay services.
The term “telecommunications relay ser-
vices” means telephone transmission ser-
vices that provide the ability for an
individual who has a hearing impairment
or speech impairment to engage in com-
munication by wire or radio with a hear-
ing individual in a manner that is
functionally equivalent to the ability of
an individual who does not have a hear-
ing impairment or speech impairment to
communicate using voice communication
services by wire or radio. Such term in-
cludes services that enable two-way com-
munication between an individual who
uses a TDD or other nonvoice terminal
device and an individual who does not use
such a device.

(b) Availability of telecommunications relay
services

(1) In general. In order to carry out the
purposes established under section 151 of
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this title, to make available to all individ-
uals in the United States a rapid, efficient
nationwide communication service, and
to increase the utility of the telephone
system of the Nation, the Commission
shall ensure that interstate and intra-
state telecommunications relay services
are available, to the extent possible and
in the most efficient manner, to hearing-
impaired and speech-impaired individu-
als in the United States.

(2) Use of general authority and reme-
dies. For the purposes of administering
and enforcing the provisions of this sec-
tion and the regulations prescribed there-
under, the Commission shall have the
same authority, power, and functions with
respect to common carriers engaged in in-
trastate communication as the Commis-
sion has in administering and enforcing
the provisions of this subchapter with re-
spect to any common carrier engaged in
interstate communication. Any violation
of this section by any common carrier en-
gaged in intrastate communication shall
be subject to the same remedies, penal-
ties, and procedures as are applicable to a
violation of this chapter by a common car-
rier engaged in interstate communica-
tion.

Provision of services. Each common car-

rier providing telephone voice transmission
services shall, not later than 3 years after
July 26, 1990, provide in compliance with the



App. 180

regulations prescribed under this section,
throughout the area in which it offers service,
telecommunications relay services, individu-
ally, through designees, through a competi-
tively selected vendor, or in concert with other
carriers. A common carrier shall be considered
to be in compliance with such regulations

(1) with respect to intrastate telecom-
munications relay services in any State
that does not have a certified program un-
der subsection (f) of this section and with
respect to interstate telecommunications
relay services, if such common carrier (or
other entity through which the carrier is
providing such relay services) is in com-
pliance with the Commission’s regula-
tions under subsection (d) of this section;
or

(2) with respect to intrastate telecom-
munications relay services in any State
that has a certified program under sub-
section (f) of this section for such State, if
such common carrier (or other entity
through which the carrier is providing
such relay services) is in compliance with
the program certified under subsection
(f) of this section for such State.

(d) Regulations

(1) In general. The Commission shall,
not later than 1 year after July 26, 1990,
prescribe regulations to implement this
section, including regulations that
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(A) establish functional require-
ments, guidelines, and operations
procedures for telecommunications
relay services;

(B) establish minimum standards
that shall be met in carrying out sub-
section (c) of this section,;

(C) require that telecommunica-
tions relay services operate every day
for 24 hours per day;

(D) require that users of telecom-
munications relay services pay rates
no greater than the rates paid for
functionally equivalent voice com-
munication services with respect to
such factors as the duration of the
call, the time of day, and the distance
from point of origination to point of
termination;

(E) prohibit relay operators from
failing to fulfill the obligations of
common carriers by refusing calls or
limiting the length of calls that use
telecommunications relay services;

(F) prohibit relay operators from
disclosing the content of any relayed
conversation and from keeping rec-
ords of the content of any such con-
versation beyond the duration of the
call; and
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(G) prohibit relay operators from
intentionally altering a relayed con-
versation.

(2) Technology. The Commission shall
ensure that regulations prescribed to im-
plement this section encourage, con-
sistent with section 157(a) of this title,
the use of existing technology and do not
discourage or impair the development of
improved technology.

(3) Jurisdictional separation of costs

(A) In general. Consistent with the
provisions of section 410 of this title,
the Commission shall prescribe regu-
lations governing the jurisdictional
separation of costs for the services
provided pursuant to this section.

(B) Recovering costs. Such regula-
tions shall generally provide that
costs caused by interstate telecom-
munications relay services shall be
recovered from all subscribers for
every interstate service and costs
caused by intrastate telecommunica-
tions relay services shall be recov-
ered from the intrastate jurisdiction.
In a State that has a certified pro-
gram under subsection (f) of this sec-
tion, a State commission shall permit
a common carrier to recover the costs
incurred in providing intrastate tele-
communications relay services by a
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method consistent with the require-
ments of this section.

Enforcement

(1) In general. Subject to subsections (f)
and (g) of this section, the Commission
shall enforce this section.

(2) Complaint. The Commission shall
resolve, by final order, a complaint alleg-
ing a violation of this section within 180
days after the date such complaint is

filed.
Certification

(1) State documentation. Any State de-
siring to establish a State program under
this section shall submit documentation
to the Commission that describes the
program of such State for implementing
intrastate telecommunications relay ser-
vices and the procedures and remedies
available for enforcing any requirements
imposed by the State program.

(2) Requirements for certification. After
review of such documentation, the Com-
mission shall certify the State program if
the Commission determines that

(A) the program makes available
to hearing-impaired and speech-
impaired individuals, either directly,
through designees, through a com-
petitively selected vendor, or through
regulation of intrastate common
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carriers, intrastate telecommunica-
tions relay services in such State in a
manner that meets or exceeds the re-
quirements of regulations prescribed
by the Commission under subsection
(d) of this section; and

(B) the program makes available
adequate procedures and remedies
for enforcing the requirements of the
State program.

(3) Method of funding. Except as pro-
vided in subsection (d) of this section, the
Commission shall not refuse to certify a
State program based solely on the
method such State will implement for
funding intrastate telecommunication re-
lay services.

(4) Suspension or revocation of certifica-
tion. The Commission may suspend or re-
voke such certification if, after notice and
opportunity for hearing, the Commission
determines that such certification is no
longer warranted. In a State whose pro-
gram has been suspended or revoked, the
Commission shall take such steps as may
be necessary, consistent with this section,
to ensure continuity of telecommunica-
tions relay services.

Complaint

(1) Referral of complaint. If a complaint
to the Commission alleges a violation of
this section with respect to intrastate
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telecommunications relay services within
a State and certification of the program of
such State under subsection (f) of this
section is in effect, the Commission shall
refer such complaint to such State.

(2) dJurisdiction of Commission. After re-
ferring a complaint to a State under par-
agraph (1), the Commission shall exercise
jurisdiction over such complaint only if

(A) final action under such State
program has not been taken on such
complaint by such State

(i) within 180 days after the
complaint is filed with such
State; or

(i1) within a shorter period as
prescribed by the regulations of
such State; or

(B) the Commission determines
that such State program is no longer
qualified for certification under sub-
section (f) of this section.

TITLE 47 — TELEGRAPHS, TELEPHONES, AND
RADIOTELEGRAPHS CHAPTER 5 — WIRE OR RA-
DIO COMMUNICATION

SUBCHAPTER VI — MISCELLANEOUS PROVISIONS

Sec. 611. Closed-captioning of public service an-
nouncements

Any television public service announcement that
is produced or funded in whole or in part by any
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agency or instrumentality of Federal Government
shall include closed captioning of the verbal con-
tent of such announcement. A television broadcast
station licensee

(1) shall not be required to supply closed
captioning for any such announcement
that fails to include it; and

(2) shall not be liable for broadcasting
any such announcement without trans-
mitting a closed caption unless the licen-
see intentionally fails to transmit the
closed caption that was included with the
announcement.
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Rule 708. Committee on Character and Fitness

(a) At the November term in each year, the Supreme
Court shall appoint a Committee on Character and Fit-
ness in each of the judicial districts of this state, com-
prised of Illinois lawyers. In the First Judicial District
the committee shall consist of no fewer than 30 mem-
bers of the bar, and in the Second, Third, Fourth and
Fifth Judicial Districts, each committee shall consist of
no fewer than 15 members of the bar. Unless the Court
specifies a shorter term, all members shall be ap-
pointed for staggered three-year terms and shall serve
until their successors are duly appointed and qualified.
No member may be appointed to more than three full
consecutive terms. Vacancies for any cause shall be
filled by appointment of the Court for the unexpired
term. The Court shall appoint a chairperson and a
vice-chairperson for each committee. The chairperson
may serve only one three-year term. The members of
the Board of Admissions to the Bar shall be ex-officio
members of the committees and are authorized to
serve as members of hearing panels of any committee.

(b) Pursuant to the Rules of Procedure for the Board
of Admissions to the Bar and the Committees on Char-
acter and Fitness, the eCommittee shall determine
whether each law—student—registrant—and applicant
presently possesses good moral character and general
fitness for admission to the practice of law. An regis-
trant-or applicant may be so recommended if the com-
mittee determines that his or her record of conduct
demonstrates that he or she meets the essential eligi-
bility requirements for the practice of law and justifies
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the trust of clients, adversaries, courts and others with
respect to the professional duties owed to them. A rec-
ord manifesting a failure to meet the essential eligibil-
ity requirements, including a deficiency in the honesty,
trustworthiness, diligence, or reliability of an regis-
trant-or applicant, may constitute a basis for denial of
admission.

(c) The essential eligibility requirements for the
practice of law include the following: (1) the ability to
learn, to recall what has been learned, to reason, and
to analyze; (2) the ability to communicate clearly and
logically with clients, attorneys, courts, and others; (3)
the ability to exercise good judgment in conducting
one’s professional business; (4) the ability to conduct
oneself with a high degree of honesty, integrity, and
trustworthiness in all professional relationships and
with respect to all legal obligations; (5) the ability to
conduct oneself with respect for and in accordance with
the law and the Illinois Rules of Professional Conduct;
(6) the ability to avoid acts that exhibit disregard for
the health, safety, and welfare of others; (7) the ability
to conduct oneself diligently and reliably in fulfilling
all obligations to clients, attorneys, courts, creditors,
and others; (8) the ability to use honesty and good judg-
ment in financial dealings on behalf of oneself, clients,
and others; (9) the ability to comply with deadlines and
time constraints; and (10) the ability to conduct oneself
properly and in a manner that engenders respect for
the law and the profession.

(d) Ifrequired by the Committee or its Rules of Pro-
cedure, each law—student—registrant—and—applicant
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shall appear before the committee of his or her district
or some member thereof and shall furnish the commit-
tee such evidence of his or her good moral character
and general fitness to practice law as in the opinion of
the committee would justify his or her admission to the
bar.

(e) At all times prior to his or her admission to the
bar of this state, each lawstudentregistrant-and-ap-
plicant is under a continuing duty to supplement and
continue to report fully and completely to the Board of
Admissions to the Bar and to the Committee on Char-
acter and Fitness all information required to be dis-
closed pursuant to any and all application documents
and such further inquiries prescribed by the Board and
the Committee.

(f) If the eCommittee is of the opinion that the law
studentregistrant-er-applicant is of good moral char-
acter and general fitness to practice law, it shall so cer-
tify to the Board of Admissions to the Bar, and the
Board shall transmit such certification to the Court to-
gether with any additional information or recommen-
dation the Board deems appropriate when all other
admission requirements have been met. If the eCom-
mittee is not of that opinion, it shall file with the Board
of Admissions to the Bar a statement that it cannot so
certify, together with a report of its findings and con-
clusions.

(g) Character and Fitness certification is valid for
nine months from the date of certification. An appli-
cant who has been so certified and who has not been
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admitted to practice within nine months must be recer-

tified after filing the requisite character and fitness
registration and paying the fee therefor in accordance

with Rule 706.
() An law-student—registrant—or applicant who

has availed himself or herself of his or her full hearing
rights before the Committee on Character and Fitness
and who deems himself or herself aggrieved by the de-
termination of the committee may, on notice to the
committee by service upon the Director of Administra-
tion for the Board of Admissions in Springfield, peti-
tion the Supreme Court for review within 35 days after
service of the Committee’s decision upon the law-stu-
dentregistrant-er-applicant, and, unless extended for
good cause shown, the Committee shall have 28 days
to respond. The director shall file the record of the
hearing with the Supreme Court at the time that the
response of the Committee is filed.

Amended effective November 15, 1971, and Octo-
ber 2, 1972; amended April 10, 1987, effective Au-
gust 1, 1987; amended June 12, 1992, effective
July 1, 1992; amended April 4, 1995, effective
immediately; amended November 22, 2000, ef-
fective December 1, 2000; amended December 6,
2001, effective immediately; amended October 2,
2006, effective July 1, 2007;_amended Nov. 26,
2013, effective Jan. 1, 2014.
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BEFORE THE CHARACTER AND FITNESS
COMMITTEE OF THE ILLINOIS BOARD
OF ADMISSIONS TO THE BAR
FOR THE FIFTH DISTRICT

In the Matter of:
THOMAS J. SKELTON,
Applicant.

AFFIDAVIT OF LESLIE WOLOWITZ, Ph.D.
(Filed Aug. 30, 2019)

Leslie Wolowitz, Ph.D, hereby states, under pen-
alty of perjury:

1. Affiant is a clinical psychologist who has been
treating Applicant since April 2018. A true and correct
copy of Affiant’s curriculum vitae was submitted to the
Hearing Panel in this matter on July 15, 2019.

2. Affiant is aware that the Hearing Panel has
inquired whether it is critical to Applicant’s ongoing
treatment that he disclose his mental health status or
history to others. Specifically, Affiant is aware that
the Hearing Panel has inquired whether such disclo-
sures would be helpful or essential to the process of
Applicant engaging in “socialization,” i.e., seeking and
maintaining appropriate personal and professional re-
lationships.

3. Affiant has not reviewed a transcript of her
testimony at the July 15, 2019 hearing in this matter.
She believes, however, that she testified that
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“socialization” would be a positive part of Applicant’s
recovery, in that it would assist him in avoiding isola-
tion. Affiant believes that she testified that isolation
can be problematic for patients like Applicant, because
it can encourage the development of paranoid thinking.

4. Affiant is of the opinion, to a reasonable de-
gree of clinical and psychological certainty, that the
“socialization” she referred to in her testimony does not
include, or should not include, a requirement or sug-
gestion that Applicant inform others of his mental sta-
tus or mental health history.

5. Affiant is of the opinion, to a reasonable de-
gree of clinical and psychological certainty, that Appli-
cant would not derive a benefit from disclosing his
mental status or mental health history to anyone in his
social networks or circles, or to anyone else in his per-
sonal or professional lives.

6. Affiant is of the opinion, to a reasonable de-
gree of clinical and psychological certainty, that the
“socialization” that would benefit Applicant would in-
volve simply having social relationships of different
kinds, with individuals or with groups. Those individ-
uals or groups would not need to have any knowledge
of Applicant’s mental status or mental health history
in order to be of benefit to Applicant Forming and
maintaining still more of those relationships than Ap-
plicant already has would assist him in observing and
relating to others, in avoiding isolation, and in realis-
tically gauging his own actions and reactions. Positive
relationships built on mutual affection, admiration,
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and respect would also simply and naturally elevate
Applicant’s mood, which would also have therapeutic
value to Applicant.

7. Affiant is further of the opinion, to a reasona-
ble degree of clinical and psychological certainty, that
while Affiant maintains and grows his social support
and relationships, his ongoing relationships with his
trusted therapist and psychiatrist are likely the most
important source of mitigating social isolation, and
they form further secure bases to grow intimate rela-
tionships.

8. Affiant is of the opinion, to a reasonable de-
gree of clinical and psychological certainty, that for Ap-
plicant to undertake to disclose his mental status or
mental health history to others in his social networks
or circles could be actively harmful to his progress in
treatment, and to his prognosis overall. Disclosures of
that kind could produce negative reactions in others,
including the expression of harmful stereotypes or
other forms of stigma toward or about those who suffer
from mental health conditions. Social or professional
contacts could harbor a bias against those who suffer
from mental health conditions, which could be delete-
rious to Applicant whether or not that bias is actively
or verbally expressed. For Applicant to encounter such
negative reactions — either immediately or over time —
could produce setbacks in his treatment, in that his
perception of them could lead to the feelings and con-
ditions that can produce delusional thinking, including
suspicion, paranoia, fear, and vulnerability.
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9. Affiant is of the opinion, to a reasonable de-
gree of clinical and psychological certainty, that Appli-
cant specifically would be at risk of experiencing
setbacks in his treatment if he were to disclose his
mental status or mental health history to others in his
personal or professional circles.

10. Affiant is of the opinion, to a reasonable de-
gree of clinical and psychological certainty, that Appli-
cant currently has the appropriate mental competency
and capacity to practice law, and that he is presently
actively engaged in a course of treatment that en-
hances his ability to maintain that competency and ca-
pacity.

11. Affiant is of the opinion, to a reasonable de-
gree of clinical and psychological certainty, that Appli-
cant’s competency and capacity to practice law would
not be enhanced by any requirement or suggestion
that he inform others in his social or professional cir-
cles of his mental status or his mental health history.

12. Affiant has not reviewed or observed any fact
or matter in the course of her treatment of Applicant,
or in the course of her preparation for and participa-
tion in the hearing in this matter, that would cause her
to alter the opinions and statements expressed in the
instant Affidavit.

FURTHER AFFIANT SAYETH NOUGHT.

Under penalties as provided by law pursuant to
Section 1-109 of the Illinois Code of Civil Procedure,
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the undersigned certifies that the statements set forth
in this instrument are true and correct, except as to
matters therein stated to be on information and belief,
and as to such matters, the undersigned certifies as
aforesaid that she verily believes the same to be true.

/s/ Leslie Wolowitz, Ph.D.
BY: Leslie Wolowitz, Ph.D.
Affiant

Date: 8/30/19
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BEFORE THE CHARACTER AND FITNESS
COMMITTEE OF THE ILLINOIS BOARD
OF ADMISSIONS TO THE BAR
FOR THE FIRST DISTRICT

In the Matter of:
THOMAS J. SKELTON,
Applicant.

AFFIDAVIT OF DR. CHARLES TURK
(Filed Aug. 5, 2019)

Charles Turk, M.D, hereby states, under penalty
of perjury:

1. Affiant is a psychiatrist who has been seeing
Applicant since September 2018. A true and correct
copy of Affiant’s curriculum vitae was submitted to the
Hearing Panel in this matter on July 15, 2019.

2. Affiant is aware that the Hearing Panel has
inquired whether it is critical to Applicant’s ongoing
treatment that he disclose his mental health status or
history to others. Specifically, Affiant is aware that
the Hearing Panel has inquired whether such disclo-
sures would be helpful or essential to the process of
Applicant engaging in “socialization,” i.e., seeking and
maintaining appropriate personal and professional
relationships.

3. Affiant is of the opinion, to a reasonable de-
gree of medical and psychiatric certainty, that any “so-
cialization” in which Applicant engages does not and
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should not include a requirement or suggestion that
Applicant inform others of his mental status or mental
health history.

4. Affiant is of the opinion, to a reasonable de-
gree of medical and psychiatric certainty, that Appli-
cant would not derive a benefit from disclosing his
mental status or mental health history to anyone in his
social networks or circles, or to anyone else in his per-
sonal or professional lives.

5. Affiant is of the opinion, to a reasonable de-
gree of medical and psychiatric certainty, that the “so-
cialization” that would benefit Applicant would involve
simply having social relationships of different kinds,
with individuals or with groups. Those individuals or
groups would not need or be expected to have any
knowledge of Applicant’s mental status or mental
health history in order to be of benefit to Applicant

6. Affiant is of the opinion, to a reasonable de-
gree of medical and psychiatric certainty, that for Ap-
plicant to undertake to disclose his mental status or
mental health history to others in his social networks
or circles might result in his encountering negative re-
actions in others, including the expression of harmful
stereotypes or other forms of stigma toward or about
those who suffer from mental health conditions. That,
in turn, could cause Applicant to feel stress or fear,
which could trigger symptoms of delusional disorder.
Any expressions of stigma toward Applicant could also
make him feel more isolated, undermining or negating
the main benefit that socializing can provide.
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7. Affiant is further of the opinion, to a reasona-
ble degree of medical and psychiatric certainty, that
Applicant’s ability to avoid telling others about his
mental status, mental health history, or delusions he
has experienced is itself evidence of Affiant’s good
judgment and his positive response to treatment. Some
patients who suffer from delusional disorder or other
similar disorders have difficulty restraining them-
selves from telling others, even strangers, about their
mental status or their delusional episodes. Affiant is
not aware of incidents in which Applicant has done so,
and Affiant regards that as a positive sign.

8. Affiant is of the opinion, to a reasonable de-
gree of medical and psychiatric certainty, that Appli-
cant specifically would be at risk of experiencing
setbacks in his treatment if he were to disclose his
mental status or mental health history to others in his
personal or professional circles. Affiant is further of the
opinion, to a reasonable degree of medical and psychi-
atric certainty, that situations may arise in which Affi-
ant feels it would be appropriate to disclose some or all
of his mental health history to another person, e.g., to
an intimate partner. However, Affiant believes that
such disclosures should be at Applicant’s discretion,
and should not be deemed to be required or to be a crit-
ical part of Applicant’s treatment.

9. Affiant is of the opinion, to a reasonable de-
gree of medical and psychiatric certainty, that Appli-
cant currently has the appropriate mental competency
and capacity to practice law, and that he is presently
actively engaged in a course of treatment that
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enhances his ability to maintain that competency and
capacity.

10. Affiant is of the opinion, to a reasonable de-
gree of medical and psychiatric certainty, that Appli-
cant’s competency and capacity to practice law would
not be enhanced by any requirement or suggestion
that he inform others in his social or professional cir-
cles of his mental status or his mental health history.

11. Affiant has not reviewed or observed any fact
or matter in the course of his treatment of Applicant,
or in the course of his preparation for and participation
in the hearing in this matter, that would cause him to
alter the opinions and statements expressed in the in-
stant Affidavit.

FURTHER AFFIANT SAYETH NOUGHT.

Under penalties as provided by law pursuant to
Section 1-109 of the Illinois Code of Civil Procedure,
the undersigned certifies that the statements set forth
in this instrument are true and correct, except as to
matters therein stated to be on information and belief,
and as to such matters, the undersigned certifies as
aforesaid that he verily believes the same to be true.

/s/ Charles Turk, M.D.
BY: Charles Turk, M.D.
Affiant

Date: _August 5, 2019
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IN THE
SUPREME COURT OF ILLINOIS

In re the Application for Admission to the
Bar of Illinois of

THOMAS JOSEPH SKELTON, |Supreme Court M.R.

Applicant. No. 30118

PETITION PURSUANT TO
SUPREME COURT RULE 708(h)

Thomas Joseph Skelton, Applicant to the Bar of
the State of Illinois, by his attorney, James A. Doppke,
Jr., pursuant to Illinois Supreme Court Rule 708(h),
hereby respectfully requests that this Court provide
him relief from the determination of the Committee on
Character and Fitness not to certify him for admission
to the Bar and direct that Mr. Skelton be certified for
admission.

INTRODUCTION

1. A Hearing Panel of the Committee on Charac-
ter and Fitness conducted a hearing on Mr. Skelton’s
application for admission to the Illinois Bar on July 15,
2019. On October 10, 2019, the Hearing Panel ren-
dered its Findings and Conclusions. (Appendix 1) A
majority of the Panel declined to recommend that Mr.
Skelton be certified for admission, with two members
filing a dissent.
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SUMMARY OF REASONS FOR RELIEF

2. Mr. Skelton is a young man who, during and
after law school, struggled with delusional disorder. He
attempted to seek treatment, but he was not able to
find an effective course of treatment until 2018. While
untreated and undertreated, Mr. Skelton experienced
symptoms including paranoid thoughts, hearing
voices, and anxiety. Because of those symptoms, he
acted in ways he should not have. On four occasions in
2015 and 2016, he behaved inappropriately while on
his law school campus, never harming anyone but
causing disturbances by yelling at himself and, in one
brief instance, at a school employee.

3. After he applied to the Bar, Mr. Skelton sent
lengthy emails to Board of Admissions staff and to In-
quiry Panel members. In those emails, Mr. Skelton re-
grettably allowed his paranoid delusions to come to the
fore. He impugned the integrity of the Board and the
Inquiry Panel, and he argued that he was being singled
out for prejudicial treatment. He used charged termi-
nology comparing himself to political dissidents, and
he suggested that the Board was using repressive tac-
tics against him. Mr. Skelton would not have written
or sent those emails but for his delusional disorder,
which was not being treated properly. At hearing, Mr.
Skelton apologized clearly, thoroughly, and sincerely
for his conduct, and he demonstrated his recognition
that it was both delusional and wrong.

4. The Inquiry Panel assigned to Mr. Skelton’s
case declined to certify him for admission, although it
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commended him for his candor and for his then-recent
efforts to obtain comprehensive and effective treat-
ment. That treatment involved, for the first time, the
prescription of anti-psychotic medication. The uncon-
tested evidence in this matter displays the many ways
in which treatment has helped Mr. Skelton, and in
which it has prevented any recurrence of the conduct
that brought him to the attention of the Committee.

5. The Majority’s decision erroneously and arbi-
trarily disregards the powerful and unrebutted evi-
dence of Mr. Skelton’s present fitness to practice law. It
relies on mischaracterizations and misreadings of the
testimony at hearing in this matter, and it ignores
large amounts of unimpeached evidence in order to
reach conclusions adverse to Mr. Skelton. In doing so,
it contravenes Mr. Skelton’s rights under this Court’s
precedent, the Americans with Disabilities Act, and
the United States Constitution.

6. Mr. Skelton respectfully requests that this
Court decline to accept the majority’s recommendation,
and instead adopt the recommendation of the dissent
and direct that he be certified for admission.

FINDINGS AND CONCLUSIONS
OF THE HEARING PANEL

I. STATEMENT OF FACTS
A. Procedural Posture

7. This matter comes before this Court on Mr.
Skelton’s 2017 application for admission to the bar.
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That application, along with Mr. Skelton’s later supple-
ment, is contained in the Character & Fitness file
(hereinafter “CF”), and was admitted into evidence at
the hearing in this matter. Also admitted in evidence
were the curriculum vitae of Dr. Charles Turk and
Leslie Wolowitz, Mr. Skelton’s mental health treat-
ment providers. Further, pursuant to a post-hearing
request for information from the Hearing Panel, Mr.
Skelton submitted the further affidavits of Drs. Turk
and Wolowitz. Those affidavits were entered into evi-
dence as well.

8. A copy of the Findings and Conclusions of the
Hearing Panel is attached hereto as Appendix 1. A copy
of the transcript of the July 15, 2019 hearing is at-
tached as Appendix 2, and referred to hereinafter as
“Tr.”

B. Mr. Skelton’s Background

9. Mr. Skelton graduated from St. Louis Univer-
sity in 2010 with a degree in history and philosophy.
After working for AmeriCorps and in construction for
a few years, he attended John Marshall Law School
(“JMLS”). Tr. 148. He graduated from JMLS in June
2017. Appendix 1, at 1. He passed the July 2017 bar
examination. Id.

C. Conduct at JMLS

10. On four occasions while attending JMLS,
Mr. Skelton engaged in behavior that caused a
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disturbance at JMLS. Appendix 1, at 2. The incidents
included:

a. April 16, 2015 — Student overheard Mr.
Skelton in JMLS library being loud and
vulgar. She asked him to quiet down but
he did not. Applicant was then asked by
security officer to leave the building until
class began.

b. October 13, 2015 — Mr. Skelton was heard
yelling at himself at various times
throughout the day. When security officer
went to ask him to leave, Applicant was
already preparing to do so and admitted
he had been yelling.

c. February 18, 2016 — As Mr. Skelton was
exiting through turnstile of the law school
lobby, security officer observed him
acknowledge the presence of an adminis-
trator in a nearby office and yell a curse
at the administrator. Mr. Skelton then ex-
ited the building.

d. April 8, 2016 — Student heard another
student yelling and swearing in the
JMLS library and asked if he was all
right. He ignored her and left the build-
ing. On reviewing camera footage, secu-
rity officer noted that student causing the
disturbance was Mr. Skelton.

Appendix 1, at 2.
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11. In a letter dated May 26, 2016, JMLS Dean
Powers noted a meeting on February 22, 2016 between
himself and Mr. Skelton in which the Dean asked Mr.
Skelton to cease the conduct described in paragraphs
(1)-(iii) above. Appendix 1, at 2. The letter then refer-
enced the incident described in paragraph (iv) above,
any further such incidents would trigger disciplinary
action. Id. The Dean further requested documentation
to support any claim that the conduct described above
had a medical explanation. Id.

12. JMLS did not take any disciplinary action
against Mr. Skelton. Appendix 1, at 3. He did not en-
gage in any similar behavior during his third year in
law school between August 2016 and May 2017 Id.

2. Nondisclosures to JMLS

13. On dJuly 7, 2017, after conferring with Board
of Admissions staff, Mr. Skelton amended his JMLS ap-
plication to include disclosures of two previously un-
disclosed incidents of undergraduate discipline for
possession of alcohol in a dormitory at St. Louis Uni-
versity. Appendix 1, at 3. Mr. Skelton explained that he
had not remembered the incidents as matters that
were required to be disclosed when he completed his
initial application to JMLS in the fall of 2013. Tr. 156.
JMLS accepted the amendments with no further ac-
tion taken. Id.
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3. Emails During the Character
and Fitness Process

14. Between approximately mid-October 2017
and mid-March 2018, Mr. Skelton sent approximately
40 emails to recipients including Committee on Char-
acter and Fitness Member Ellen Mulaney (“Ms. Mu-
laney”) and IBAB staff in Springfield. Appendix 1, at 3.
In the emails, Mr. Skelton suggested that JMLS, IBAB,
the Inquiry Panel, and the legal system were biased
against him, and lacked integrity. He used charged lan-
guage, including political rhetoric and themes of per-
secution, in some of the emails. Id. Excerpts of some of
the emails are set forth at Appendix 1, pp. 3-4.

15. On March 20, 2018, Mr. Skelton met with Ms.
Mulaney and the other members of the Inquiry Panel.
Appendix 1, at 5. In its subsequent report, the Inquiry
Panel commended Mr. Skelton for his honesty, and for
demonstrating responsibility in his work as a FOIA
officer for the City of Chicago. Appendix 1, at 6. The
Inquiry Panel also noted that Mr. Skelton had recently
met with a new psychiatrist, that he had just begun
taking a new anti-psychotic medication, and that he
was seeking a psychotherapist. Id. However, the In-
quiry Panel also noted that Mr. Skelton had not clearly
or convincingly demonstrated present fitness to prac-
tice law. Id.
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D. Psychiatric and Psychological Testimony
1. Dr. Charles Turk

16. Charles Turk is a psychiatrist and psychoan-
alyst who has practiced for 40 years, focusing on schiz-
ophrenic patients. Tr. 13-15, 28. In September 2018,
Dr. Leslie Wolowitz referred Mr. Skelton to Dr. Turk in
connection with Mr. Skelton’s pending proceedings be-
fore the Committee. Tr. 15-16, 34, 38. Thereafter, Dr.
Turk saw Mr. Skelton regularly while Mr. Skelton also
remained in treatment with psychiatrist Dr. Eric Yu.
Tr. 1516, 33, 38. Prior to the hearing Dr. Turk became
Mr. Skelton’s treating and prescribing psychiatrist Tr.
17, 21, 33. Mr. Skelton chose to switch from Dr. Yu to
Dr. Turk because he felt that Dr. Turk was more sup-
portive of Mr. Skelton’s efforts to live a good, healthy
life despite his diagnosis. Tr. 21, 59-60.

17. Dr. Yu had originally prescribed Seroquel to
Mr. Skelton. Tr. 16-17, 39, 52. Dr. Turk has maintained
that prescription. Tr. 16-17, 24, 33. Seroquel is an anti-
psychotic which helps to organize the personality, en-
sure stability, and suppress symptoms including the
hearing of voices. Tr. 17, 23-24.

18. Shortly after he began seeing Mr. Skelton, Dr.
Turk diagnosed him with delusional disorder. Tr. 17-
18, 29, 40. Delusional disorder involves an elaborate
construction of thought departing from reality and
that accounts for disturbed feelings, fears, and behav-
iors. Tr. 18. The disorder also involves a patient having
paranoid thoughts. Id. Dr. Turk has observed paranoid
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thoughts in Mr. Skelton, as well as a sense of being per-
sonally selected as the target of a conspiracy. Tr. 18, 21.

19. In Dr. Turk’s opinion, Mr. Skelton’s conduct
in sending emails to the Board of Admissions and the
Inquiry Panel during the Character and Fitness pro-
cess was consistent with delusional disorder. Tr. 22-23.
Mr. Skelton’s feeling that the Board had already de-
cided against him, as expressed in the emails, was also
consistent with the disorder. Tr. 22. In Dr. Turk’s opin-
ion, both Mr. Skelton’s conduct at JMLS and the emails
he sent to the Board of Admissions were caused by Mr.
Skelton’s delusional disorder. Tr. 26-27.

20. Mr. Skelton has told Dr. Turk that the emails
were inappropriate and that he regrets having sent
them. Tr. 37. In Dr. Turk’s opinion, Mr. Skelton was

“undertreated” at the time he sent the emails. Tr. 44-
45.

21. According to Dr. Turk, delusional behavior is
unlikely to occur during Mr. Skelton’s practice of law,
because he has increasingly been able to distinguish
between delusion and reality and to control his emo-
tions. Tr. 32, 43. His treatment helps him make the dis-
tinction between delusional thinking and realistic
thinking. Tr. 27. Mr. Skelton has not lashed out or been
consumed in delusional thinking during the course of
his consultations with Dr. Turk. Tr. 60-61. Mr. Skelton
has been fully cooperative and compliant throughout
those consultations. Tr. 21-22, 23, 35. He is forthright,
and he has insight into his condition. Tr. 23, 32. He can
reflect on incidents that happen to him, and perceive



App. 210

that there are no conspiracies against him. Id. His
hearing of voices, and misinterpretations of conversa-
tions, is now almost nonexistent. Tr. 24.

22. Upon questioning by the Panel, Dr. Turk tes-
tified concerning events thatoccurred to Mr. Skelton in
2018 and 2019 that caused Mr. Skelton some anxiety:

a. In October 2018, while at work, Mr. Skel-
ton thought someone was yelling at him,
but he was able to reconsider. Tr. 50. In
that incident, Mr. Skelton’s delusional
thinking lasted about half an hour. Id.

b. In December 2018, during a class at work,
Mr. Skelton thought something that was
said had been meant for him, but then re-
alized it had not been. Tr. 51. Mr. Skel-
ton’s thoughts about the matter passed
within the hour and did not affect what
he was doing. Id.

c. In February 2019, Mr. Skelton was con-
cerned by a family situation. Tr. 49-50.
There was a concern that one family
member may have been abusing or taking
advantage of someone else. Tr. 49-50. Mr.
Skelton’s thoughts about the matter were
transient, and they did not last more than
a day. Tr. 49.

d. IndJune 2019, as he was falling asleep, Mr.
Skelton had strange thoughts. His
thoughts were prompted by reading ma-
terials in which a character had grandi-
ose ideas of how to cure the problem of
police misconduct. Tr. 47-48. His thoughts
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during that episode lasted less than an
hour, and they had no physical, emo-
tional, or mental effects. Tr. 48-49.

23. Dr. Turk testified that Mr. Skelton was not
“consumed with delusion” during those incidents, and
they would not cause him to change Mr. Skelton’s med-
ication. Tr. 52, 61. Where Mr. Skelton might previously
have experienced a misunderstanding of the circum-
stances, he now is able to avoid that, and to recognize
reality. Tr. 23.

24. In Dr. Turk’s opinion, Mr. Skelton may not
need Seroquel for the rest of his life. Tr. 25-26. A pa-
tient who is functioning and sleeping well, is not beset
by delusional thinking, a and experiencing a low level
of anxiety could stop taking the medication. Tr. 25. Dr.
Turk would continue to treat Mr. Skelton even if he
were off the medication. Tr. 25-26. Mr. Skelton has not
asked to stop taking Seroquel or to end his psychiatric
treatment. Tr. 53. He has been consistent in his visits
with Dr. Turk. Tr. 23.

25. Dr. Turk stated that it would be difficult to
determine exactly how long Mr. Skelton may need
treatment, but that it may need to last for five or ten
years. Tr. 55. Dr. Turk further opined that with contin-
ued treatment including Seroquel or other medication,
Mr. Skelton would be able to practice law. Tr. 27. Dr.
Turk further opined if Mr. Skelton were granted condi-
tional admission, and if he remained in treatment dur-
ing that time, he would remain appropriate to practice
law. Tr. 28.
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2. Dr. Leslie Wolowitz

26. Dr. Wolowitz is a psychodynamic psychother-
apist who has been treating teenagers and adults for
over 30 years. Tr. 62. At the time of the hearing, she
had been treating Mr. Skelton for one and one-half
years. Tr. 120. She has previously treated patients with
schizophrenia, schizoaffective disorder and delusional
disorder. Tr. 63. She has participated in reviews and
evaluations of graduate students whose mental health
or competence has been called into question. Tr. 62. Dr.
Wolowitz’ training and experience leads her to view di-
agnoses as complex, particularly as regards schizoaf-
fective disorders. Tr. 67. She does not disagree at all
with Dr. Turk’s diagnosis of Mr. Skelton as having de-
lusional disorder. Id.

27. When Mr. Skelton began seeing Dr. Wolowitz,
he was taking Seroquel. Tr. 70. He reported to Dr. Wolo-
witz that his use of Seroquel has been helpful to him.
Tr. 71. Based on that, Dr. Wolowitz believes it is a good
medication for him. Id.

28. Upon first meeting with Mr. Skelton, Dr.
Wolowitz’ impression was that he was “somewhat in-
troverted, a little bit skittish which probably had to do
with anxiety, highly articulate ... quite kind, very
bright, and very interested in — seemed very authentic
about getting help and treatment.” Tr. 64.

29. Dr. Wolowitz’ described Mr. Skelton’s conduct
at JMLS as acting out inappropriately, and “behind
that acting out was a high sensitivity and emotional
reactivity with some paranoid ideation, and
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perhaps a history of some depression and anxiety as
well.” Tr. 64-65. Paranoid ideation is a delusional refer-
ence involving thinking that something is aimed at you
which in reality is not. Tr. 65. Mr. Skelton told Dr. Wolo-
witz that he might have been hearing voices during the
JMLS incidents, and that he was yelling in various
parts of the school. Id. Dr. Wolowitz has encountered a
number of patients who have exhibited behavior like
Mr. Skelton’s in the past Tr. 66.

30. Dr. Wolowitz also discussed with Mr. Skelton
his emails to Board of Admissions staff and the Inquiry
Panel. Tr. 65-66. Mr. Skelton told her that the emails
were motivated by feelings of not being understood and
of persecution, and that he inappropriately spoke his
thoughts in the emails. Tr. 66.

31. Shortly after their first meeting Dr. Wolowitz
learned about the Inquiry Panel’s denial. Tr. 87. Mr.
Skelton hoped that he would be able to prove that with
therapy and medication he would be able to practice
law. Id. During his early consultations with Dr. Wolo-
witz, Mr. Skelton expressed some confusion about some
aspects of the Inquiry Panel process, and he occasion-
ally expressed a question about what made sense to
him. Tr. 88. But in general, he was able to understand
why his behavior had been a concern and alarm. Id.

32. Mr. Skelton has attended sessions with Dr.
Wolowitz on a regular weekly basis. Tr. 67, 123-124. He
is an extremely cooperative, communicative patient,
and he is one of the most consistent people she has ever
met. Tr. 67-68. They discuss issues at home, work, past
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history, present thoughts, feelings, behavior, and inter-
actions Tr. 68. Prior to receiving appropriate treat-
ment, when depression and anxiety go untreated in
someone, exacerbated by external stress, the symp-
toms of those conditions can worsen over time if left
untreated. Tr. 90. Dr. Wolowitz believes that that is
what happened to Mr. Skelton. Id. Since beginning
treatment with Dr. Wolowitz, Mr. Skelton has not acted
out, as he did at JMLS or in the emails Tr.69, 79-80, 96.
He has never exhibited any kind of malicious behavior,
or behavior in which he intends to hurt someone else
physically, verbally, or emotionally. Tr. 74-75. He
demonstrates insight and self-reflection. Tr. 69. He en-
gages in “reality testing,” in which one checks one’s
own subjective reality with someone else or something
else, to see if it is consensual and real. Tr. 69-70. Mr.
Skelton now does that spontaneously. Tr. 70.

33. Mr. Skelton has told Dr. Wolowitz that his
work relationships are positive, although there are
times when he feels not as much a part of the group as
he would like to be. Tr. 82, 85-86. Dr. Wolowitz is una-
ware of any situation at work in which Mr. Skelton has
acted out while at work. Tr. 85. Mr. Skelton has a long-
standing group of friends outside the workplace — some
from high school, some from previous jobs, some from
college, and some from law school. Tr. 83.

34. On a number of occasions, Dr. Wolowitz and
Mr. Skelton have discussed “minor contemporaneous
thoughts” he has had. Tr. 92. These incidents did not
give rise to the type of conduct exhibited at JMLS. Tr.
68-69.
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35. For example, in the summer of 2019, Mr.
Skelton talked about an incident in which, while on the
“L” train in a car with only a few other people, he was
approached by a man asking for money. Tr. 92-93. The
man began yelling at Mr. Skelton. Tr. 93. Mr. Skelton
responded to the man appropriately. Tr. 94-95. Mr.
Skelton told Dr. Wolowitz that he had felt afraid and
powerless, and they discussed what his choices had
been in handling the situation. Tr. 93-94. He “reality-
tested” with regard to the experience, checking what
the best responses were or could have been in order to
avoid harm or the risk of harm. Tr. 94-95. Dr. Wolowitz
wanted to check whether there was some delusional
material in Mr. Skelton’s mind concerning the inci-
dent. Tr. 122. Specifically, she discussed with him feel-
ings to the effect that the man on the train “had it out
for him in particular.” Tr. 123. Mr. Skelton concluded
that “the most likely scenario” was that the man had
no vendetta. Id.

36. In another incident, Mr. Skelton told Dr.
Wolowitz that he felt as though a teacher had pur-
posely been given an A minus instead of an A. Tr. 70,
95. He then realized that the grade likely had a ra-
tional basis, such as something task-oriented that Mr.
Skelton had not done. Tr. 70. He realized that he had
simply been frustrated about the grade, and that there
was probably nothing behind it other than that. Tr. 95.
Mr. Skelton was able to laugh at himself a bit concern-
ing that incident. Tr. 70.

37. Mr. Skelton can recognize disturbing
thoughts, and he can understand distortions in his
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thinking. Tr. 74, 142-143. He and Dr. Wolowitz discuss
managing stress, and the importance of social support,
in that process. Tr. 75. Dr. Wolowitz has told Mr. Skel-
ton that it is important that he not “become socially
isolated.” Id. Mr. Skelton has had increased social sup-
port over the time that Dr. Wolowitz has seen him. Tr.
76. Continued treatment will help Mr. Skelton avoid,
and further decrease, instances of disturbing thoughts.
Tr. 74-75. Mr. Skelton’s “growing capacity” for self-
reflection and awareness makes it less likely that he
would do anything out of bounds or inappropriate even
if he were to face professional disappointment. Tr. 133-
134.

38. Dr. Wolowitz has seen “a lot of progress” in
Mr. Skelton. Tr. 141. While his vulnerability to dis-
torted thinking in the future would be hard to predict,
his continued participation in a stable treatment re-
gime will render it unlikely that he would backslide.
Tr. 141. With continued treatment, his prognosis is
good, and he would be competent to practice law. Tr. 76-
77.

D. Other Testimony: Amber Ritter

39. Amber Ritter has been licensed to practice
law in Illinois for 20 years. Tr. 99-100. She has served
as an Assistant Corporation Counsel for the City of
Chicago for 16 years, including 41/2 years as Chief
Assistant Corporation Counsel. Tr. 99. Ms. Ritter is in
charge of the City of Chicago law department group
known as “FOIA Requests and Litigation.” Id. For
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about two years, Ms. Ritter has been Mr. Skelton’s di-
rect manager in his work as the FOIA officer for her
department. Tr. 100. As a FOIA officer, Mr. Skelton re-
ceives and reviews requests for information from the
public or the media. Id. He then has five business days,
with one potential five-day extension, to compile rele-
vant records in response. Id. He may also redact the
records where appropriate. Id.

40. Mr. Skelton works from a cubicle directly out-
side Ms. Ritter’s office. Tr. 101. He checks in with her
on a regular basis about the decisions he is making. Id.
She observes his work, and she knows him to be one of
the very best FOIA officers working for the City. Id. He
is very intelligent, he understands the legal issues un-
derlying FOIA work and relevant privileges, and he
“very much gets it very quickly.” Tr. 102. The main part
of the job is receiving and processing FOIA requests,
which can be very stressful. Id. The stress comes from
the short turnaround time on requests, the demanding
nature of the requests from media or other members of
the public, and the difficulties associated with gather-
ing records from City attorneys. Tr. 102-103. Ms. Ritter
has never seen Mr. Skelton have any problem with the
stress of the job, and he seems like has very good con-
trol. Tr. 102. When he has a question for Ms. Ritter, he
“comes to her with options as opposed to coming to me
with freaking out.” Tr. 105. He presents situations to
her calmly. Id.

41. Ms. Ritter observes Mr. Skelton’s relation-
ships with FOIA requesters who are members of the
media. Tr. 105-106. She can sometimes overhear phone
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calls he has with them, and she has seen email ex-
changes in which media requesters have profusely
thanked Mr. Skelton for his hard work. Tr. 106. He has
positive relationships with media requesters, and he
treats them with respect. Id.

42. Ms. Ritter has never been aware of any inci-
dent in which Mr. Skelton has acted inappropriately
toward anyone in the course of his work. Tr. 104-105.
He interacts with lawyers and other staff of the City
law department, including Ms. Ritter and her supervi-
sor, daily. Tr. 111-112. He also regularly comes into con-
tact with some 270 City attorneys who may have
access to documents he needs to fulfill FOIA requests.
Tr. 112. He works collaboratively with others in assem-
bling responses to requests. Id.

43. Mr. Skelton has created organizational struc-
tures to assist him in performing his duties. Tr. 116-
117. He keeps a spreadsheet to keep track of FOIA re-
quests. Tr. 117. He makes it look effortless, whereas
other FOIA officers can become overwhelmed by the
demands of the job. Id.

44. Mr. Skelton occasionally advises Ms. Ritter
that he has extra time, and he volunteers to work on
legal research or other projects. Tr. 115-116. Ms. Ritter
has involved Mr. Skelton in such projects, and he has
successfully completed them. Id.

45. About six months prior to the hearing, Mr.
Skelton came into Ms. Ritter’s office and asked if she
would be willing to be a witness on his behalf in con-
nection with his Character and Fitness proceedings.
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Tr. 110. He discussed the matters of concern in these
proceedings with her, such that she was comfortable
with being a witness. Tr. 110-11. She specifically asked
him if he had committed a crime or victimized anyone,
and he said that he had not. Id. Mr. Skelton’s counsel
later verified that. Tr. 111. Mr. Skelton’s counsel also
made her aware of the specific nature of the JMLS in-
cidents as well as the emails to the Board of Admis-
sions and the Inquiry Panel. Id.

46. Ms. Ritter described the City work environ-
ment in which she supervises Mr. Skelton as “friendly.”
Tr. 114. Ms. Ritter would “absolutely” be comfortable
with Mr. Skelton’s admission to the Bar of Illinois. Tr.
106-107. She would “certainly” recommend Mr. Skelton
for a job in the City’s litigation division. Tr. 116.

E. Applicant’s Testimony

47. Mr. Skelton was 31 years old at the time of
the hearing. Tr. 146. He grew up in Oak Park, Illinois.
Id. He went to St. Louis University for college, major-
ing in history and philosophy. Id. He graduated in
2010, after which he was employed in construction. Tr.
147, 196. In October 2010, Mr. Skelton joined Ameri-
Corps, and he worked in that organization for a year
and a half. Tr. 150, 194, 215. His work there included
working in a legal aid office in Champaign, which
sparked his interest in the practice of law. Tr. 147-148,
196, 215.

48. While he was in college, Mr. Skelton experi-
enced depression, requiring 5 days of inpatient
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treatment in 2009. Tr. 149, 193-194, 214. He sought
that treatment voluntarily. Tr. 149, 194-195. The
treatment was helpful, but it did not end his feelings
of depression. Tr. 150, 194. Mr. Skelton met with a so-
cial worker for counseling regularly during the re-
mainder of his college career, and he took anti-
psychotic and anti-depressant medications as pre-
scribed by a doctor, although he remembers the anti-
psychotic was at a low dosage. Tr. 150, 194, 215.

49. Returning to Oak Park before law school, Mr.
Skelton began seeing a psychiatrist. Tr. 150-151, 216.
She prescribed him Wellbutrin, which he took. Tr. 150-
151, 154-155, 180, 217-219.

50. Mr. Skelton began attending JMLS in 2014,
and he found the experience of law school to be stress-
ful. Tr. 148, 216. He began to perceive that he was be-
ing persecuted, and that others were inappropriately
accessing information related to him. Tr. 148-149, 197.
Mr. Skelton believes that those feelings and percep-
tions were incorrect, and that they were a product of
mental illness. Tr. 151-152, 154.

51. Despite his difficulties, Mr. Skelton had
friends at JMLS. Tr. 198. However, he did not feel com-
fortable confiding in them concerning his mental
health struggles. Id. Generally, when dealing with his
feelings, he would leave the JMLS campus, and that
would help him avoid having an outburst. Tr. 157, 201-
202. On some occasions, he was unable to control his
behavior, leading to the four incidents involving yelling
at himself or others. Tr. 202-203.
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52. In the first such incident, in 2015, Mr. Skel-
ton was in the JMLS library. Tr.152-153, 198-199. Tr.
152. He began yelling to himself in a study room after
having trouble studying and hearing things. Tr. 152-
153, 199-200. He experienced adrenaline and tunnel
vision. Tr. 199. He did not, and did not mean to, yell at
any particular person, and he did not intend to cause
a disruption. Tr. 152-153. He regretted having done so.
Tr. 153. This incident was the first time he had ever
had an episode like that. Id. When confronted, he left
the premises without argument. Tr. 201.

53. In 2016 a similar experience occurred when
Mr. Skelton felt overwhelmed and agitated following a
class. Tr. 157-158, 203-204. Again, he experienced
adrenaline and tunnel vision. Tr. 157, 206. He deter-
mined to leave the building, but before he left, he made
inappropriate comments to a school administrative of-
ficial whose office he passed on his way out. Tr. 157-
158, 203-206. Mr. Skelton regrets having made that
mistake. Tr. 158.

54. In the spring semester of 2016, Mr. Skelton
went to six or eight weekly counseling sessions at
JMLS. Tr. 153-154, 218-219, 221-222. He continued
those sessions when he returned to the school in the
fall of 2016. Tr. 154, 222. He found the counseling help-
ful in dealing with stress. Tr. 154.

55. During law school, Mr. Skelton worked as an
extern for the Hon. Jeffrey Cole. Tr. 177. He interned
at the Environmental Law and Policy Center, and at
the Chicago Transit Authority (“CTA”). Tr. 177-178.
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While at the latter, he obtained a license pursuant to
Supreme Court Rule 711, and, under appropriate su-
pervision, he did legal research and wrote and argued
a summary judgment motion. In all, Mr. Skelton’s work
experiences during law school were positive. Tr. 178.

56. Mr. Skelton graduated from JMLS in 2017,
and he then took the bar exam right away. Tr. 155. Dur-
ing the Board of Admission’s review of his application,
the Board alerted him to his omission to report certain
college-era alcohol violations to JMLS. Tr. 156. Mr.
Skelton had forgotten about those violations when he
applied to JMLS. Id. He disclosed the incidents to
JMLS in 2017, and the school took no action. Id.

57. Mr. Skelton applied for, and obtained, the po-
sition of FOIA Officer at the City of Chicago in Septem-
ber 2017. Tr. 181.

58. In the fall of 2017, he met with Ms. Mulaney
concerning the Board’s inquiry into the JMLS inci-
dents. Tr. 158, 223. He experienced paranoid thoughts
regarding the inquiry, and he felt that he would be de-
nied admission as a result of it. Tr. 160. His paranoia
flowed partly from an incident during his JMLS career
in which Nazi graffiti was found drawn on various
parts of the school’s campus; Mr. Skelton was inter-
viewed by campus security concerning the incident. Tr.
163, 165-166. Mr. Skelton had not drawn the graffiti,
and after he said so during his interview, he was not
questioned about the matter again. Tr. 166. During the
Board of Admissions inquiry, though, he became con-
cerned that someone from JMLS had accused him of
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drawing the graffiti. Tr. 162. That prompted his emails
to Ms. Mulaney. Id. He then embarked on a course of
writing emails in which he expressed his feelings of
persecution. Id.

59. Mr. Skelton admitted that those emails were
inappropriate, grandiose and deranged. Tr. 163, 227.
He also acknowledged that they were not spontaneous,
and that they resembled arguments. Tr. 216-208, 213-
214. However, he also explained that he was feeling
unhinged during that time, and that his fears as ex-
pressed in the emails were not based in reality. Tr. 163,
166.

60. As he composed the emails, he did not think
about how the recipients would react, but he now un-
derstands why they would have reacted negatively. Tr.
208, 228. He took responsibility for his misperceptions
and failure to take his delusional thoughts seriously.
Tr. 224. His meeting with the Inquiry Panel helped him
to realize that he was not being persecuted. Tr. 164. He
understands the Inquiry Panel’s declination to certify
him for admission, and he understands that the emails
must have struck them as frightening and offensive.
Id. He is embarrassed and remorseful about having
written and sent the emails. Id. He apologized to the
Inquiry Panel and to JMLS for his conduct. Tr. 191-
192. He would not engage in that conduct today. Tr.
166.

61. Mr. Skelton cooperated in an evaluation
through the Illinois Lawyers’ Assistance Program
(“LAP”). Tr. 168. The evaluation was performed by Dr.



App. 224

Joy Ryba. Id. Dr. Ryba was not available to provide
treatment to him, and he soon thereafter began treat-
ment with Dr. Yu. Tr. 169. Dr. Yu prescribed Seroquel,
which Mr. Skelton has taken regularly ever since.
Tr.169-170.

62. Mr. Skelton finds Dr. Wolowitz to be very sup-
portive, and he confides in her. He also values Dr.
Turk’s expertise, and he feels that Dr. Turk under-
stands his perspectives. Tr. 173. During his treatment,
psychotic symptoms such as hearing a negative com-
mentary in his mind have become the exception, not
the standard. Tr. 210. Mr. Skelton has accepted that he
has a psychotic disorder, and he has learned to monitor
his thinking for delusions. Tr. 225-226. He understands
and considers the consequences of his actions. Tr. 228.

63. Mr. Skelton enjoys his work as a FOIA officer.
Tr. 183. He can handle the stress of the job, and when
stressful situations develop, he discusses them with
Ms. Ritter or other attorneys. Tr. 184-185. He has never
lost control at work. Tr. 185. He has also applied for a
non-attorney position as an asylum officer with the
U.S. Citizenship and Immigration Service. pending se-
curity clearance review. Tr. 185-186. The position
would be located in Chicago, allowing Mr. Skelton to
continue treating with Drs. Turk and Wolowitz. Id. He
intends to continue that treatment for as long as his
doctors recommend that he do so. Tr. 188-189. He does
not consider remaining in treatment a negative. Tr.
188.
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64. The people in Mr. Skelton’s life include his
parents, friends, colleagues and doctors. Tr. 211. He
would feel comfortable seeking support from some of
his friends whom he has known since middle school. Tr.
211-212. Mr. Skelton’s parents are fully aware of the
Character and Fitness process, and they have been
supportive of him. Tr. 212-213.

F. The Hearing Panel’s Recommendation

65. The Hearing Panel Majority declined to find
that Mr. Skelton had proved, clearly or convincingly,
his present character and fitness to practice law. It
found that Mr. Skelton’s five-month course of conduct
in sending the emails to the Board of Admissions and
the Inquiry Panel constituted multiple individual acts
of misconduct, and that although he could have recon-
sidered and changed course, he did not. Appendix 1, at
32. The Majority further found that “[o]n denial by the
Inquiry Panel, Mr. Skelton acknowledged his inappro-
priate conduct, but still could not understand why that
conduct was alarming to the Inquiry Panel.” Id.

66. The Majority further found that while Ms.
Ritter provided positive testimony concerning Mr.
Skelton’s job performance, her testimony was dimin-
ished by the fact that “just before Hearing . . . she was
unaware of the incidents at JMLS and Mr. Skelton’s
emails.” Appendix 1, at 32. The Majority also found
that for Mr. Skelton to have sent some of the emails
during work hours undermined Ms. Ritter’s ability to
“clearly and convincingly corroborate his abilities
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either to take responsibility for his misconduct or use
good judgment in a professional setting.” Appendix 1,
at 32-33.

67. While it considered Mr. Skelton’s doctor’s tes-
timony “link[ing] his misconduct to a medical condi-
tion,” the Majority focused on “recent instances of
delusional thought during non-stressful circum-
stances” and their “recommendation of long-term
treatment.” Appendix 1, at 33. It found that there had
been an “insufficient passage of time clearly and con-
vincingly corroborative of his acceptance of responsi-
bility and demonstrative of rehabilitation.” Id. It
further faulted Mr. Skelton for not having produced the
testimony of his parents to corroborate his testimony
that they have been supportive of him. Appendix 1, at
34. The Majority found that “evidence failed to
demonstrate a robust support network” for Mr. Skelton
in general, which “remain[ed] a serious concern.” Id. In
concluding its findings, the Majority stated its expec-
tation that “going forward Mr. Skelton will conduct
himself as set forth in the essential eligibility require-
ments ... and demonstrate rehabilitation from mis-
conduct.” Appendix 1, at 34.

68. The two dissenting members of the Hearing
Panel, by contrast, found that Mr. Skelton had been
“extremely candid” and had “demonstrated full ac-
ceptance of responsibility and sincere remorse for
disturbing or offending the recipients of his email
correspondence.” Appendix 1, at 34. The Dissent cred-
ited Ms. Ritter’s testimony as “persuasive ... that
Mr. Skelton has conducted himself properly and
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respectfully of others in the context of his two-year em-
ployment and that he would be able to do so in a stress-
ful environment as a practicing attorney.” Appendix 1,
at 34-35. The Dissent also gave proper weight to the
testimony of Mr. Skelton’s treatment providers, and
noted the effectiveness of the treatment they provided.
Appendix 1, at 35-36.

69. The Dissent found that Mr. Skelton had
demonstrated the essential eligibility requirements
necessary for admission to the Bar of Illinois, and it
would have recommended that he be conditionally ad-
mitted, with a monitoring period extending beyond the
normal two-year period. Appendix 1, at 36.

ARGUMENT
A. Standard of Review

70. This Court is vested with the inherent power
to regulate admission to the bar. In re Application of
Day, 181 I1l. 73 (1899). This power carries with it the
concomitant duty to protect the public from dishonesty
and incompetency on the part of members of the bar.
People ex rel. Chicago Bar Association v. Goodman, 366
I1l. 346, 349-50 (1937). The exercise of the power and
the discharge of the duty require that the final judg-
ment concerning admission of an applicant rest with
this Court. The determination by the committee con-
cerning the character and fitness of Mr. Skelton is ad-
visory, and it neither binds this Court nor limits its
authority to take action. In re Mitan, 75 111.2d 118
(1979); In re Loss, 119 111.2d 186 (1987). When a
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hearing panel concludes that an applicant does not
possess the good moral character and general fitness
necessary for the practice of law, the Court will not re-
verse unless the recommendation is arbitrary. In re
Krule, 194 111.2d 109, 111 (2000).

71. The determination of the majority in this
case was arbitrary and should be rejected by this
Court. Mr. Skelton fully and appropriately apologized
for his conduct at hearing, and he does so again now.
Although he presented extensive unrebutted evidence
that clearly demonstrated that his prior conduct was
the product of a psychiatric disorder, he nevertheless
expressed his recognition of, and remorse for, the
wrongfulness of his past conduct. The Majority, how-
ever, found the opposite: that Mr. Skelton had not ex-
pressed remorse or recognition of his misconduct. That
erroneous finding was based on a misconstruction of
the testimony of one of Mr. Skelton’s treatment provid-
ers, and it should be reversed.

72. Similarly, the Majority concluded that Mr.
Skelton was “socially isolated, and found that to be a
“serious concern.” Appendix 1, at 34. While Mr. Skel-
ton’s treatment providers did testify that social isola-
tion can be a risk factor for people with delusional
disorders, they did not state that Mr. Skelton himself
was socially isolated or otherwise at risk. Rather, they
and other witnesses provided significant unrebutted
evidence that Mr. Skelton has a social support net-
work, and that he benefits from it. The Majority
wrongly ignored that evidence to come to the opposite
conclusion; and they further erred in determining that
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“social isolation,” even if present, could constitute a
reason to deny an applicant a law license.

73. The Majority erroneously disregarded Ms.
Ritter’s testimony. Ms. Ritter, a capable and experi-
enced attorney, provided overwhelmingly positive tes-
timony concerning Mr. Skelton and his work. Her
testimony, which was not impeached in any way, por-
trayed Mr. Skelton as a skilled and responsible em-
ployee who had never had any untoward reactions
toward any of his colleagues or anyone he dealt with
while on the job. The Majority chose to disregard Ms.
Ritter’s testimony for arbitrary reasons, as set forth
more fully below.

74. The Majority reviewed candid and thorough
testimony from Mr. Skelton’s treatment providers and
drew from it incorrect and derogatory inferences. Both
doctors testified about Mr. Skelton’s recent therapeutic
sessions, describing times when he had small and fleet-
ing thoughts that were not realistic. The Majority
termed these incidents additional “delusional epi-
sodes” and — while not explicitly saying so — found that
they somehow detract from Mr. Skelton’s character.
That was error.

75. The Majority claimed not to base its decision
on a prejudicial view of Mr. Skelton’s disability, but in
fact it did just that. It impermissibly disregarded clear
and uncontested evidence of Mr. Skelton’s treatment,
rehabilitation, and present mental fitness. It made
findings clearly contrary to the evidentiary record. It
set an impossible burden of proof for Mr. Skelton that
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would not and could not be imposed on anyone without
his disability. In addition to being prejudicial and arbi-
trary, that is inconsistent with Mr. Skelton’s rights
under the Americans with Disabilities Act and the
United States Constitution.

76. Therefore, the majority’s determination is ar-
bitrary and should be reversed.

B. The Majority disregarded the medical
evidence concerning Mr. Skelton’s present
mental fitness and rehabilitation.

77. The Majority discounted the expert opinions
of Dr. Turk and Dr. Wolowitz because “each noted in-
stances of delusional thought during non-stress cir-
cumstances” and “both recommended long-term
treatment.” These reasons are arbitrary and in no way
call into question Mr. Skelton’s present fitness to prac-
tice law.

78. The occurrences that the Majority termed
“instances of delusional thought” are referred to in
paragraphs 22, 35, and 36, supra. Those occurrences,
individually and taken together, are trivial. No one tes-
tified that Mr. Skelton engaged in any problematic con-
duct during any of them. It is hyperbolic, and unfair, to
refer to them as “delusional” episodes when they are
nothing more than passing thoughts. Anyone could
misinterpret what a colleague said at work, question
whether a family member is being taken advantage of,
think about police misconduct, question a grade in a
course, or have an unnerving interaction with someone
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behaving erratically on the train. The instances do not
call into question Mr. Skelton’s present mental fitness
or impeach Dr. Wolowitz’s or Dr. Turk’s testimony. The
instances are nothing more than daily minutiae, and
the Majority erred in finding that their existence some-
how impeached the medical expert’s testimony or Mr.
Skelton’s present mental fitness.

79. Before he sought and received appropriate
treatment, Mr. Skelton regrettably experienced real
delusions that, as explained thoroughly by Drs. Turk
and Wolowitz, caused him to write inappropriate and
tonally aggressive emails to and about his law school
and Ms. Mulaney. The later instances cited by the ma-
jority bear no resemblance to Mr. Skelton’s real prior
symptoms, their effects, or the conduct to which they
contributed. Mr. Skelton wrote no emails of any kind
relating to his benign transitory thoughts. He let any
momentary misapprehensions pass, and he went back
to living his life. This is another reason why the “in-
stances of delusional thought” cited by the Majority are
unnoteworthy and trivial.

80. Absent Mr. Skelton’s mental health history,
these occurrences would never form any part of a basis
to deny anyone certification for admission. They have
no bearing on Mr. Skelton’s present fitness to practice
law, and no concrete effect on his work or anything else.
They do not relate in any way to any of the essential
eligibility requirements to practice law in Rule 6.3. The
majority’s finding that they somehow called Drs. Turk
and Wolowitz’ opinions into question, or that they
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affected Mr. Skelton’s present fitness to practice, was
arbitrary, unreasonable, and erroneous.

81. In addition, the Majority’s opinion inappro-
priately casts the doctors’ testimony in a negative and
prejudicial light. Both doctors emphasized the im-
portance of Mr. Skelton discussing with them any pos-
sible misapprehension in the course of his treatment.
Dr. Wolowitz referred to it as “reality testing,” and cited
it as a skill that Mr. Skelton now has. Tr. 69-70. That is
what he did, and that is what he should have done: he
used his doctor and therapist to reality test his percep-
tion of events in his life. Instead of acknowledging
Mr. Skelton’s conscientious engagement in treatment,
the Majority inappropriately and arbitrarily used it as
evidence that Mr. Skelton is not presently fit to prac-
tice law. That, in turn, creates an impossible burden of
proof for Mr. Skelton, as the actions that lead to Mr.
Skelton’s present mental fitness become reasons for
the Majority to conclude that Mr. Skelton is not men-
tally fit to practice law.

82. The Majority also discounted Dr. Turk’s and
Dr. Wolowitz’s testimony because each noted that Mr.
Skelton needed long term treatment. Two sentences
later in its opinion, the Majority stated that it was not
denying Mr. Skelton’s application for admission on the
basis of treatment. It is arbitrary for the Majority to
both discount Dr. Turk’s and Dr. Wolowitz’s testimony
because they note that Mr. Skelton needs long term
treatment while also stating treatment is not the rea-
son the Majority denied Mr. Skelton’s application for
admission.
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83. The Majority’s finding undermines this
Court’s efforts to destigmatize mental health treat-
ment in the legal profession. Long-term treatment of
mental health conditions is not uncommon, and it is
not a reason to deny an applicant admission to the bar.
This Court has rightly encouraged and promoted the
Lawyer’s Assistance Program as a means of obtaining
treatment for mental-health-related conditions of
many kinds. There is no time limit on the help that
lawyers can seek, or that LAP can provide; and there
should be no stigma associated with seeking long-term
help. The Court has correctly provided that treatment
through LAP is confidential in order to encourage
those that need long term treatment to seek it out (see,
e.g. Rule 1.6(d) of the Illinois Rules of Professional Con-
duct). The Majority’s decision could have the effect of
re-stigmatizing mental illness in the legal profession,
and it undermines this Court’s efforts to encourage
people who need treatment to seek it. People with men-
tal illness may think twice about seeking treatment
because they will correctly fear being subject to deci-
sions like the Majority’s that punish people for seeking
psychological treatment.

84. Overall, it is arbitrary to discount the doc-
tors’ opinion about Mr. Skelton’s current mental fitness
because of the “need for long term treatment” where
the Majority itself says that treatment is not a basis to
deny an applicant’s present mental fitness, and where
the Supreme Court itself encourages those who need
long term treatment to seek it out.
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C. The Majority failed to accord the
medical testimony proper weight in that
it clearly and convincingly proved
Mr. Skelton’s present mental fitness.

85. The Majority opinion states that “both doc-
tors provided affidavits opining as to Mr. Skelton’s ap-
propriate mental competency and capacity to practice
law; neither doctor, however, provided clear and con-
vincing evidence of the present character and fitness
requisite for admission.” Dr. Turk and Dr. Wolowitz not
only provided affidavits detailing their opinion regard-
ing Mr. Skelton’s present fitness to practice law, but
they both testified throughout the hearing about their
shared belief that Mr. Skelton is fit to practice law,
and will remain so given compliance with treatment.
Tr. 27-28;Tr. 76-77. The Majority’s opinion contravenes
clear case law from this Court that a psychiatrist’s or
psychologist’s opinion as to present mental fitness is
clear and convincing evidence that someone is pres-
ently fit to practice law.

86. In re Hessberger, 96 Ill. 2d 423 (1983) in-
volved an attorney who had been found not guilty of
murder by reason of insanity, and who had been or-
dered to be transferred to disability inactive status
petitioned for restoration to active status. At hearing,
Mr. Hessberger submitted evidence from three psychi-
atrists that his bipolar disorder was presently under
control, would not interfere with the practice of law,
and was unlikely to reoccur. The court ordered that
Mr. Hessberger be transferred to active status after he
completed a one-year period as a paralegal to re-tool
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his legal skills. In reasoning central to the decision,
and especially relevant to Mr. Skelton’s circumstances
here, the Court held:

The medical witnesses who examined the at-
torney were unanimously of the opinion that
he is mentally capable of resuming the prac-
tice of law. This question is, in important part,
a questions within a discipline other than
ours, and the uncontradicted testimony on the
question of well-qualified witnesses in the
field of psychiatry must be given great re-
spect.

Id. At 430.

87. Here, Mr. Skelton presented unanimous
opinions from highly qualified mental health profes-
sionals that he is currently fit to practice law. Dr. Turk
specifically denied that the “instances of delusional
thought” referenced in the Majority’s opinion required
any adjustment to his treatment, or that they caused
Mr. Skelton to become “consumed with delusion.” Tr.
52, 61. Dr. Wolowitz referred to the incidents as “mi-
nor.” Tr. 92. Both doctors believed that Mr. Skelton has
responded well to his current course of treatment and
has gained insight into his condition — further evidence
of his present fitness to practice law. Tr. 23, 69. Dr. Turk
testified that the current course of treatment prevents
reoccurrence of behavior Mr. Skelton exhibited to-
wards the Board and Inquiry Panel. Tr. 23. The reason-
ing of Hessberger applies to Mr. Skelton’s case, and the
Hearing Panel should have given great respect the
doctors’ uncontradicted testimony. Their decision was
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both inconsistent with the reasoning of Hessberger and
arbitrary in its own right, and this Court should de-
cline to uphold it.

D. The Majority disregarded Ms. Ritter’s
testimony concerning Mr. Skelton’s good
judgment and ability to take responsibility
for his poor conduct for arbitrary reasons
that are not supported by the evidence.

88. The Majority disregarded Ms. Ritter’s testi-
mony at the hearing because “just before the hearing,
she was unaware of the incidents at JMLS and Mr.
Skelton’s emails” and because “Mr. Skelton had written
and sent some of those emails [to the Board and In-
quiry Panel] on the job.” Appendix 1, at 32. Both rea-
sons are arbitrary, and they do not contravene Ms.
Ritter’s clear and obvious testimony in support of Mr.
Skelton’s good judgment and character.

89. Nothing in the record supports the conclu-
sion that Ms. Ritter found out about the incidents at
JMLS and Mr. Skelton’s emails “just before” the hear-
ing. Mr. Skelton discussed the Character and Fitness
proceedings with Ms. Ritter himself, and afterward she
felt “comfortable” with what he had disclosed. Tr. 110.
Then, through his counsel, he provided Ms. Ritter more
details concerning the incidents at JMLS and before
the Inquiry Panel, as was appropriate. Tr. 110-111.

90. Additionally, the timing of Mr. Skelton’s and
his counsel’s discussions with Ms. Ritter is a red her-
ring. Ms. Ritter evinced no concern about the manner
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in which the relevant factual matters were disclosed to
her. Her concern was whether someone could claim
that Mr. Skelton victimized them or committed a crime
that victimized someone. Tr. 110-111. Mr. Skelton and
his counsel both confirmed that this was not the case.
IdThe timing of those conversations did not matter
either to Ms. Ritter personally or in any objective
sense. It was arbitrary for the Majority to disregard
Ms. Ritter’s testimony for these reasons.

91. Further, Mr. Skelton’s case inexorably in-
volved intimate personal details regarding his mental
health. Given the complexity and sensitivity of the
case, it was natural for Mr. Skelton to be careful in the
way that he discussed information relating to the case
with his supervisor. There was thus nothing improper
about both Mr. Skelton and his counsel discussing the
case with Ms. Ritter. It was erroneous for the majority
to find impropriety or disregard Ms. Ritter’s testimony
because of these conversations.

92. The method of the conversations with Ms.
Ritter also have no bearing on whether Mr. Skelton
appropriately took responsibility for his actions, as the
majority erroneously found. Mr. Skelton spoke with
Ms. Ritter himself; and then his counsel spoke with
Ms. Ritter as his agent, and with his specific author-
ity. Nothing about that implicates Mr. Skelton’s can-
dor or ability to recognize and account for his conduct.
He has been candid, as even the Inquiry Panel found
as it voted to deny certification. He fully apologized
for, and acknowledged his responsibility for, his con-
duct at hearing. Tr. 151-152, 154, 158, 164-165, 186,
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191-192, 201, 224, 228. He also did so previously in con-
versations with his doctors. Tr. 37, 88. The majority’s
suggestion to the contrary is without basis. Again, it
was arbitrary for the Majority to discount Ms. Ritter’s
testimony for these reasons.

93. The majority next erroneously and arbitrar-
ily discounted Ms. Ritter’s testimony to the effect that
Mr. Skelton exercised good judgment in his work. The
majority reasoned that because Mr. Skelton sent some
of the emails to the Board and Inquiry Panel during
work hours, Ms. Ritter’s testimony must have been un-
true or not creditable. The inference the majority drew
does not comport with the evidence or with common
sense.

94. Mr. Skelton candidly admitted having sent
some of the emails — all of which were sent between
November 2017 and March 2018 — during work hours.
Tr. 227. He accepted responsibility for sending the
emails, and he expressed his sincere regret for having
done so. Tr. 164-165. Some of the emails were innocu-
ous and brief discussions with the Board staff about
the Inquiry Panel’s document and evaluation requests.
Others were longer and offensive in ways Mr. Skelton
recognizes and regrets, but there is no evidence that
they impacted his job performance in a manner that
would undermine Ms. Ritter’s testimony. The import
of her testimony is that Mr. Skelton did nothing that
impaired or limited his ability to perform his work
conscientiously and at a high level between November
2017 and March 2018, or at any other time. It was
arbitrary for the Majority to disregard Ms. Ritter’s
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testimony based on Mr. Skelton’s submission of some
emails to the Board and Inquiry Panel during work
hours.

95. The majority’s analysis treats Mr. Skelton’s
conduct in a vacuum. It ignores the wealth of evidence
demonstrating that between November 2017 and
March 2018, Mr. Skelton was struggling with his men-
tal illness, and that while he had sought some treat-
ment, it was not appropriate to address Mr. Skelton’s
symptoms and condition. That condition — which pro-
duces paranoid delusions and other misapprehensions
of reality — caused the emails and the inappropriate
conduct at JMLS. Tr. 26-27. The logical inference from
the unrebutted evidence is that Mr. Skelton’s condition
also caused him to send the emails during work hours.
The majority incorrectly ascribes a special, and preju-
dicial, significance to Mr. Skelton’s having sent some of
the emails between 9:00 and 5:00 on weekdays. Mr.
Skelton was a young man struggling with a mental
health condition with which he needed significant help,
and still performing functions of his job at a high level
and in a manner impressive to his employer.

96. Ms. Ritter testified at length about Mr. Skel-
ton’s good judgment, his considerable skill, and his
ability to handle stressful situations calmly. Tr. 102-
104. She demonstrated, clearly and convincingly, that
Mr. Skelton met and meets of the essential eligibility
requirements set forth in Rule 6.3 (1), (2), (3), (4), (9),
and (10). For the majority to draw adverse inferences
from her testimony was arbitrary, and its findings in
that regard should be reversed.
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E. The Majority concluded that Mr. Skelton
is “socially isolated” despite overwhelming
evidence in the record that Mr. Skelton
has a robust social network of
family, friends, and colleagues.

97. The Majority further finds that Mr. Skelton
“failed to demonstrate a robust support network in ad-
dition to therapists, such as friends, colleagues or a
group that might be found at LAP” and that Mr. Skel-
ton’s “apparent social isolation, unrebutted by corrobo-
rating evidence of strong social relationship with
family, friends or colleagues, remains a serious con-
cern.” There is no evidence in the record to support the
conclusion that Mr. Skelton is “socially isolated” and
lacks “family, friends or colleagues.” There is a wealth
of evidence that directly and strongly supports the op-

posite conclusion.

98. On direct questioning by the Panel, Mr. Skel-
ton said that the “people in his life” were “my parents,
my friends, my job, the people I work with . . . Dr. Wolo-
witz and Dr. Turk.” Tr. 211. No evidence impeached
that testimony or tended to show that he did not, in
fact, have those people in his life. He testified that he
would be comfortable talking to some of his older
friends about his mental health difficulties. Id. He
described “very strong friendships” with “longtime
friends” dating back to middle school. Tr. 212. Mr.
Skelton’s testimony is consistent with his initial appli-
cation to the Illinois Bar, which included several affi-
davits attesting to Mr. Skelton’s good character. CF, at
708-715. One affiant, Franklin Guenthner, described
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himself as a friend of Mr. Skelton’s since junior high
school, and stated that he visits with Mr. Skelton
whenever he is in the area. CF at 708. Another, Daniel
Diamond, has been Mr. Skelton’s friend since 2003. CF
at 709. Sanita Saengvilay was a college friend of Mr.
Skelton’s. CF at 710. Each and every affiant, including
two JMLS law professors, stated a belief in Mr. Skel-
ton’s integrity, and described him as being worthy of
the highest trust and confidence.

99. Dr. Wolowitz testified that Mr. Skelton talks
with her about “issues at work, future career goals,
plans, any issues with his family members, friend-
ships ... ”. Tr. 78. She testified that his support net-
work consists of his friends and family. Tr. 83. She has
discussed his friendships with him, and she under-
stands his friends to be “a group of long-standing
friends, some from high school, I think some from pre-
vious jobs, college, and law school.” Id. He has told her
that his social network is a largely positive environ-
ment for him. Tr. 84.

100. Ms. Ritter’s testimony established that Mr.
Skelton can and does communicate appropriately and
professionally with coworkers, FOIA requesters, re-
porters, support staff, and any number of the approxi-
mately 270 City attorneys (including herself). Tr.
104-106. She has never seen Mr. Skelton “be anything
but extremely cool,” even under pressure. Tr. 108. That
testimony establishes that Mr. Skelton functions well
within a network of colleagues and professionals. Ms.
Ritter also testified that Mr. Skelton, on his own initi-
ative, volunteers to perform legal research projects for
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the four attorneys in the FOIA group, herself, and the
City Prosecutor. Tr. 115-116. Ms. Ritter’s testimony es-
tablishes that she has a strong professional relation-
ship with Mr. Skelton. Ms. Ritter also testified that the
FOIA group socializes outside of work a few times a
year, and that the office environment is friendly. Tr.
114. This is normal for professional colleagues. It was
arbitrary for the Majority to conclude that Mr. Skelton
lacks colleagues and troubling that the Majority could
make such a conclusion given the wealth of evidence to
the contrary.

101. The Majority simply, and wrongly, ignored
all of this evidence in order to reach the conclusion that
Mr. Skelton lacks a social network. Even as it ignored
his character affidavits, the Majority also faulted Mr.
Skelton for not providing affidavits from his parents
and family that say that they support Mr. Skelton.
Such a requirement raises the burden of proof well be-
yond what is reasonable, requiring sworn affidavits or
testimony of Mr. Skelton’s simple and unrebutted tes-
timony that his parents are supportive of him. There is
no logical reason to require that level of evidence, and
to fault Mr. Skelton for its absence imposes an unrea-
sonable and demeaning burden on him. It is demean-
ing for the Majority to suggest, without support, that
Mr. Skelton’s family is not supportive and loving. The
Majority links this unreasonable burden to Mr. Skel-
ton’s mental health status as well. As set forth in sec-
tions (G) and (H), infra, it can safely be said that other
applicants to the Illinois bar are not required to pro-
vide affidavits that they have parental or familial
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support. To require that of Mr. Skelton, where his tes-
timony stands uncontradicted, is arbitrary, unreason-
able, and demeaning.

102. Further, Mr. Skelton’s doctors clearly testi-
fied, in their in post-hearing affidavits, that broad dis-
closures of Mr. Skelton’s condition to others outside his
family were unnecessary and likely to lead to prejudice
and stigma. Their testimony was not rebutted or ques-
tioned, and it comports with common sense. Certain
questioning by the Panel at hearing appeared to fault
Mr. Skelton for not broadly disclosing his mental
health history to people other than his parents and
treaters. Tr. 230-231. Instead of accepting the doctors’
commonsense testimony that Mr. Skelton does not
need to, and indeed likely should not, broadly disclose
his mental health history, the Majority found that to
fail to do so constituted “social isolation” that somehow
negatively impacts his character.

103. Despite the clear import of the unrebutted
testimony of Mr. Skelton’s doctors, the majority
adopted an approach to the “social isolation” issue that
is simply wrong. Dr. Wolowitz mentioned the concept
as a way of noting that strong social groups and inter-
actions help patients like Mr. Skelton, and she testified
that she Mr. Skelton’s social networks have been “im-
portant for him” and “increasing.” Tr. 76. At no point
during her lengthy testimony did she testify that Mr.
Skelton was socially isolated. The Majority, however,
incorrectly and impermissibly read Dr. Wolowitz’ testi-
mony as somehow affirming that Mr. Skelton does
not have social networks on which he can rely. Neither
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Dr. Turk nor Dr. Wolowitz, nor any other witness, tes-
tified that Mr. Skelton is socially isolated; only that so-
cial isolation can be a risk factor for people struggling
with delusional disorders. The evidence clearly shows
that Mr. Skelton does have a social network, and he
should not be faulted for failing to rebut an inference
that should not exist in the first place.

104. Even if it were present here, “social isola-
tion” is not a factor in Rule 6.3 or Rule 6.5 of the
Board’s Rules of Procedure, and there does not appear
to be any authority suggesting that social isolation is
a reason to find someone unfit to practice law. The Ma-
jority’s finding, lacking any grounding in the unrebut-
ted evidence offered by Mr. Skelton’s treatment
providers, thus seems to function only as an impermis-
sible, and incorrect, judgment about Mr. Skelton’s per-
sonal life. That is not a proper basis for a
determination of character and fitness, and this Court
should disregard it.

F. The Majority concluded that Mr. Skelton
failed to accept responsibility for his poor
conduct during the Inquiry Panel even
though the evidence overwhelming showed
Mr. Skelton accepted responsibility for
this poor conduct and expressed
sincere remorse for his behavior.

105. The Majority opinion states that “on denial
by the Inquiry Panel, Mr. Skelton acknowledged his in-
appropriate conduct, but still could not understand
why that conduct was alarming to the Inquiry Panel”
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and that Mr. Skelton failed to present evidence “cor-
roborative of his acceptance of responsibility” for his
misconduct. These conclusions are not based in the
evidence, and they ignore the overwhelming evidence
that Mr. Skelton accepted responsibility for his poor
conduct and expressed sincere remorse for his behav-
ior.

106. The Majority’s conclusion that Mr. Skelton
“could not understand why that conduct was alarming
to the Inquiry Panel” appears to be based on its mis-
reading of Dr. Wolowitz’s testimony. She testified that
upon learning of the Inquiry Panel’s adverse determi-
nation, Mr. Skelton hoped that he would be able to
prove that with therapy and medication he would be
able to practice law. Tr. 87. During his early consulta-
tions with Dr. Wolowitz, Mr. Skelton expressed some
confusion about some aspects of the Inquiry Panel pro-
cess, and he occasionally expressed a question about
what made sense to him. Tr. 88. However, he was able
to understand why his behavior had been a concern
and alarm. Id.

107. There is absolutely nothing wrong with Mr.
Skelton discussing with his therapist the incidents in-
volving the Inquiry Panel, or expressing some confu-
sion about the Inquiry Panel process. This exchange —
the very reporting of which demonstrates Mr. Skelton’s
complete candor — shows that Mr. Skelton could and
did understand why the conduct was alarming to the
Inquiry Panel. That is what Dr. Wolowitz said. It also
clearly shows Mr. Skelton thought his conduct was in-
appropriate, as he was seeking therapy to understand
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and reflect on it. This conversation supports Mr. Skel-
ton’s full acceptance of responsibility for his miscon-
duct, and it was arbitrary and simply wrong for the
Majority to find otherwise.

108. Additionally, even if the conversation had
somehow reflected poorly on Mr. Skelton, it happened
in April 2018 — 15 months before the hearing in this
matter. What Mr. Skelton expressed at the outset of his
therapeutic relationship with Dr. Wolowitz did not pre-
vent him from accepting total responsibility for his
conduct and expressing sincere remorse for it, as he did
at hearing. Mr. Skelton engaged in a private conversa-
tion with his therapist shortly after he began therapy
with her, and shortly after he ceased his offensive con-
duct. He should be allowed, in that context and in that
situation, to have questions or confusions about any-
thing without fear of having his private therapeutic
conversations used against him. Further, the conversa-
tion he had with Dr. Wolowitz does not evince a lack of
responsibility or acknowledgment of wrongdoing on
Mr. Skelton’s part. He was simply discussing his situ-
ation and trying to understand it. It was arbitrary for
the Majority to find that Mr. Skelton did not accept re-
sponsibility for his conduct.

109. As importantly, Mr. Skelton’s actions since
March 2018 show his complete acceptance of responsi-
bility for his prior misconduct. As the Dissent properly
highlighted, Mr. Skelton has been a conscientious and
regular participant in his ongoing course of treatment.
He complies with his prescribed medication. As his
doctors clearly testified, this course of treatment
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effectively prevents any reoccurrence of conduct like
his prior misconduct. That, of course, is the ultimate
point of treatment: psychological health and prevent-
ing recurrence of troubling behavior. Mr. Skelton has
done everything he possibly could do to avoid any re-
currence of previous misconduct. The question of who
Mr. Skelton told about his misconduct matters far less
than the actions he took to prevent that misconduct
from recurring. It is Mr. Skelton’s enthusiastic engage-
ment in psychological treatment that shows, more
than anything else, his acceptance of responsibility for
his misconduct. The Majority opinion does not recog-
nize this simple truth, instead incorrectly faulting Mr.
Skelton for matters that do not and should not reflect
poorly on him.

G. The Majority’s Decision is Inconsistent
with the Americans with Disabilities Act

110. The Americans with Disabilities Act (ADA)
prohibits public entities from discriminating against
individuals with disabilities. The Act provides that “no
qualified individual with a disability shall, by reason
of such disability be excluded from participation in or
be denied the benefits of the services, programs, or ac-
tivities of a public entity, or be subjected to discrimina-
tion by any such entity” 42 U.S.C. § 12132. Public
entities include “any department, agency, special pur-
pose district or other instrumentality of a State or
States or local government.” 42 U.S.C. § 12131(1)(B).
Pursuant to Congressional directive at 42 U.S.C.
§ 12134(a), the Department of Justice has issued
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several regulations relevant here. One such regulation
provides that a public entity may not “directly or
through contractual or other arrangements, utilize
criteria or methods of discrimination on the basis of a
disability.” 28 C.R.F. § 35.130(b)(3)(i). A public entity
may not “administer a licensing or certification pro-
gram in a manner that subjects qualified individuals
with disabilities to discrimination on the basis of a dis-
ability.” Id. § 35.130(b)(6). Additionally, a public entity
may not impose or apply “eligibility criteria that screen
out or tend to screen out an individual with a disability
or any class of individuals with disabilities from fully
and equally enjoying any service, program, or activity,
unless such criteria can be shown to be necessary” for
the provision of the service, program, or activity. Id.
§ 35.130(b)(8). A public entity may not “unnecessarily
impose requirements or burdens on individuals with
disabilities that are not placed on others” are also
prohibited. 28 C.F.R. pt. 35, app. B at 673. The Illinois
Board of Admissions to the Bar is a public entity un-
der the ADA because it is a public licensing scheme.
Hanson v. Medical Bd. of California, 279 F. 3d. 1167,
1172 (9th Cir. 2002).

111. In order to establish that the Majority’s de-
cision contravened the ADA, Mr. Skelton must prove
that he is a qualified individual with a disability. The
ADA defines a disability as “(A) a physical or mental
impairment that substantially limits one or more ma-
jor life activities of an individual; (B) record of such an
impairment: or (C) being regarded as having such an
impairment.” 42 U.S.C. § 12102(1). The evidence in
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this matter establishes that Mr. Skelton’s delusional
disorder isa disability under the Act; it substantially
limited his ability to participate in one or more major
life activities. Next, Mr. Skelton must prove that he is
a qualified individual and that the Board has discrim-
inated against him because of a disability.

1. Mr. Skelton is a qualified individual
because he meets the essential eligibility
requirements for admission to the Bar.

112. The evidence in this matter establishes that
Mr. Skelton meets the essential eligibility require-
ments for admission to the Bar. As set forth in Rule 6.3,
those elements are:

(1) the ability to learn, to recall what has
been learned, to reason, and to analyze; (2) the
ability to communicate clearly and logically
with clients, attorneys, courts, and others;
(3) the ability to exercise good judgment in
conducting one’s professional business; (4) the
ability to conduct oneself with a high degree
of honesty, integrity, and trustworthiness in
all professional relationships and with re-
spect to all legal obligations; (5) the ability to
conduct oneself with respect for and in accord-
ance with the law and the Illinois Rules of
Professional Conduct; (6) the ability to avoid
acts that exhibit disregard for the health,
safety, and welfare of others; (7) the ability to
conduct oneself diligently and reliably in ful-
filling all obligations to clients, attorneys,
courts, creditors, and others; (8) the ability to
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use honesty and good judgment in financial
dealings on behalf of oneself, clients, and others;
(9) the ability to comply with deadlines and
time constraints; and (10) the ability to con-
duct oneself properly and in a manner that
engenders respect for the law and the profes-
sion.

113. The testimony of all of the witnesses in this
matter together establishes that Mr. Skelton meets the
above criteria. Ms. Ritter’s detailed, specific, and unim-
peached testimony concerning Mr. Skelton’s conscien-
tious and skillful performance of his duties as a FOIA
officer establishes elements (1), (2), (3), (4), (7), (9), and
(10). Dr. Turk three times described Mr. Skelton as
“forthright,” which establishes element (4), as does
Mr. Skelton’s own truthful and open conduct and testi-
mony throughout the Character and Fitness process.
Even the Inquiry Panel, toward which he had behaved
improperly as a result of his disorder, noted Mr. Skel-
ton’s honesty, and commended him for it. No evidence
was presented that Mr. Skelton does not meet elements
(5), (6), or (8), and no facts appear from any materials
compiled by the Board that would indicate that those
elements are somehow not satisfied.

2. The Majority’s Decision Discriminates
Against Mr. Skelton Based on a Disability.

114. For the many reasons set forth in greater
detail supra, the Majority’s decision discriminates
against Mr. Skelton based on a disability, in a manner
inconsistent with the ADA. The Seventh Circuit has



App. 251

held that discrimination under Title II of the ADA
“may be established by evidence that (1) the defendant
intentionally acted on the basis of the disability, (2) the
defendant refused to provide a reasonable modifica-
tion, or (3) the defendant’s rule disproportionally im-
pacts disabled people.” Washington v. Indiana High
Sch. Athletic Assoc., 181 F. 3d 840, 847 (7th Cir. 1999).
The Majority’s decision intentionally discriminates
against Mr. Skelton based on his disability, and its ap-
proach to the issues raised by Mr. Skelton’s disability
disproportionally impacts disabled people.

a. The Majority’s Decision Intentionally
Discriminates Against Mr. Skelton
based on a Disability.

115. In its decision, the Majority made findings
adverse to Mr. Skelton that would not have been made
concerning an applicant not presenting a similar men-
tal health history. For example, the Majority made ref-
erence to testimony elicited from Mr. Skelton’s
treatment providers not concerning his past conduct,
but in reference to wholly unrelated incidents that
Mr. Skelton had discussed with them over the course
of his treatment. The Majority characterized those in-
cidents as involving “delusional thoughts,” and gave
them the same adverse weight as the other, more seri-
ous incidents that gave rise to the proceedings before
the Inquiry and Hearing Panels. But that was a mis-
characterization. The doctors themselves did not de-
scribe the incidents as serious, instead noting that
the incidents only involved passing thoughts that Mr.
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Skelton had had, and that he had then reported to
them. They resulted in no conduct of any kind, much
less conduct that harmed anyone. In one case, the
thoughts in question involved Mr. Skelton’s quibble —
contained entirely within his own mind — with a grade
in a graduate school class. No applicant without Mr.
Skelton’s mental health history would find such an in-
cident the subject of a finding in a character and fitness
decision. That it arose in this case is evidence both of
discrimination against Mr. Skelton based on his disa-
bility, and of the disparate impact the Majority’s rea-
soning has on people with disabilities.

116. The Majority’s suggestion that Mr. Skelton
needed to have proved the existence of his support net-
work also contravenes the ADA. In point of fact, affida-
vits from various members of Mr. Skelton’s network of
friends and colleagues were in evidence, as part of the
Character and Fitness file; but the Majority ignored
them. Instead, it suggested that the absence of other
affidavits from Mr. Skelton’s family corroborating his
testimony tended to indicate that Mr. Skelton was so-
cially isolated, which it termed a matter of “serious
concern.” It would not be a matter of “serious concern”
in any case not involving the mental health issues pre-
sented here. The majority uses a flatly incorrect read-
ing of the evidence to justify a finding that Mr. Skelton
is socially isolated, when it would never have found
that absent the evidence presented concerning Mr.
Skelton’s mental health status. The disability forms
the entire basis for the “serious concern.” Under the
ADA, that places a burden on Mr. Skelton that other
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applicants would not have, in a manner inconsistent
with 28 C.F.R. pt 35, app. B at 673.

b. The Majority’s Decision Disproportionately
Impacts Disabled People.

117. The Majority’s decision disparately impacts
not just Mr. Skelton himself, but disabled people gen-
erally. Mr. Skelton candidly provided evidence and re-
sponsive information to the Hearing Panel at every
turn, even discussing and allowing his treatment pro-
viders to discuss the most intimate details of his coun-
seling sessions. That evidence was then misinterpreted
and mischaracterized, in a manner that suggests the
very stigma against which disabled people must strug-
gle. To encounter that stigma in this kind of proceeding
is discouraging to those who would seek to obtain pro-
fessional help in an effort to demonstrate competency
and fitness.

118. The American Bar Association National
Task Force on Lawyer Well-Being recently published a
report addressing lawyer well-being, mental illness,
and addiction in the legal profession. The report re-
peatedly emphasized that that lawyers and law stu-
dents often avoid seeking assistance for mental health
or addiction issues because of fear that seeking help
will impact their licensure. Lawyers and law students
avoid seeking help to the point that their illness im-
pacts their daily function in addition to their ability to
practice law competently. The Majority’s decision con-
tributes to the stigma that results in lawyers and law
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students avoiding mental health treatment by ground-
ing its finding of unfitness in Mr. Skelton’s mental
health status. Disabled people are concerned with the
impact of that stigma upon them in a direct way that
non-disabled people are not; thus, the Majority’s deci-
sion has a disproportionate impact on disabled people.

H. The Majority’s Decision Violates the
Fourteenth Amendment of the United State
Constitution and the Illinois Constitution
Because it is Wholly Arbitrary.

119. “A State cannot exclude a person from the
practice of law or from any other occupation in a man-
ner or for reasons that contravene the Due Process or
Equal Protection Clauses of the Fourteenth Amend-
ment” Schware v. Board of Bar Exam. of State of N.M.,
353 U.S. 232, 248 (1957). In Schware, the New Mexico
bar denied admission to an applicant after it found —
absent a full hearing — that he had used aliases, had
been arrested (but never charged or convicted), and
had been a member of the Communist Party. At a later
hearing, Schware presented extensive witness testi-
mony establishing his good character and reputation.
The bar presented no evidence. Nevertheless, the bar
still denied him admission, for the same reasons as be-
fore. The Court, overturning the New Mexico bar’s de-
cision, held that “a State can require high standards of
character and fitness before it admits an applicant to
the bar, but those requirements must have a rational
connection with the Mr. Skelton’s fitness or capacity to
practice law.” Id. At 239 (citing Douglas v. Noble 261
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U.S. 165 (1923), Cummings v. State of Missourt, 71 U.S.
277 (1987), and Nebbia v. New York, 291 U.S. 502
(1934). The Court found that rational connection lack-
ing in Schware. The Court further held that “a state
cannot exclude an applicant from the practice of law
when there is no basis for finding that the applicant
fails to meet the standards of qualification or when the
state action is invidiously discriminatory.” Id. That is,
under Schware, a state can have and enforce require-
ments and qualifications for admission to its bar, but
those qualifications must bear a rational relationship
to fitness to practice; and determinations of whether
those qualifications are met must not be made in arbi-
trary or discriminatory ways.

120. Here, Mr. Skelton provided extensive testi-
mony from his treating psychiatrist and psychologist
concerning his present mental fitness. The Board of
Admissions offered no evidence that contradicted or
undermined that testimony; in fact, like the New Mex-
ico bar in Schware, it offered no evidence at all. While
the Board can require that Applicants are fit to prac-
tice law, it cannot find Mr. Skelton failed to prove his
present mental fitness under these circumstances. To
do so would be to exclude him arbitrarily and without
a factual basis, despite the Court’s holding in Schware,
the requirements of the Fourteenth Amendment, and
the Due Process Clause.

! Tt is likely that the Due Process Clause of the Illinois Con-
stitution contains the same protections as the Fourteenth Amend-
ment as explained in Schware.
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121. Further, the Majority here applied stan-
dards that have no rational connection with Mr.
Skelton’s fitness or capacity to practice law. The Major-
ity found that Mr. Skelton was unfit because of “recent
incidents of delusional thoughts,” but the events the
Majority referenced in no way called into question
Mr. Skelton’s present mental fitness or ability to prac-
tice law. Had Mr. Skelton’s mental health status not
been in issue, the Majority would never have held that
such events disqualify someone from the practice of
law. These events — momentary, passing, minor
thoughts well controlled by Mr. Skelton under his cur-
rent treatment regime — had no rational connection to
Mr. Skelton’s capacity to practice law, and the majority
should not have relied on them in assessing Mr. Skel-
ton’s character and fitness.

122. Additionally, the Majority’s finding that Mr.
Skelton was unfit to practice law because he is “socially
isolated” lacked an evidentiary basis, and so lacked a
rational relationship to Mr. Skelton’s fitness. Further,
social isolation is not a factor in rule 6.3 or 6.5 of the
Board’s Rules, and it has no rational connection to an
applicant’s ability to practice law. As such, the Major-
ity’s findings were again inconsistent with the Consti-
tutional principles set forth in Schware.

CONCLUSION

Mr. Skelton respectfully requests, pursuant to
Supreme Court Rule 708(h), that this Court provide
relief from the Findings and Conclusions of the
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majority of the Hearing Panel; adopt the findings of
the dissent; find that he has demonstrated, clearly and
convincingly, that he is of good character and is fit to
practice law in Illinois; find that he is able to meet the
standards of the profession; and grant him a license to
practice law in Illinois.

Respectfully submitted,
Thomas Joseph Skelton, Applicant

/s/ James A. Doppke, Jr.
By: James A. Doppke, Jr.
His attorney

James A. Doppke, Jr.
Robinson, Stewart, Montgomery & Doppke LLC
321 South Plymouth Court, 14th Floor

Chicago, IL 60604
jdoppke@rsmdlaw.com
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GLOSSARY OF TERMS
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Applicant(s) or applicant(s): Persons applying for full
or limited admission to the Illinois bar under Supreme
Court Rules 704, 705, 712, 713, 715, 716, 717, or 719.

ARDC: The Illinois Attorney Registration and Discipli-

nary Commission.

Administrator: The Administrator of the Illinois Attor-

ney Registration and Disciplinary Commission.

Board: The Illinois Board of Admissions to the Bar.

Committee or Committees: One or more of the five Com-
mittees on Character and Fitness for the five Appellate

Court Districts of the Illinois Supreme Court.

Court: The Illinois Supreme Court.
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Director: The Director of Administration of the Illinois
Board of Admissions to the Bar.

District: The geographical boundary of one of the five
Appellate Court Districts of the Illinois Supreme
Court.

MBE: Multistate Bar Examination
MEE: Multistate Essay Examination

MPRE: Multistate Professional Responsibility Exami-
nation MPT: Multistate Performance Test

NCBE: The National Conference of Bar Examiners.
Rule(s): The Rules of Procedure herein.

UBE: Uniform Bar Examination

RULE 1. CHARACTER AND FITNESS COMMIT-
TEES

1.1. Appointment and term. The appointment and
terms of the members of the Committees on Character
and Fitness for the five Judicial Districts shall be as
provided by Supreme Court Rule 708(a). Any member
whose term has expired and who has an uncompleted
assignment as a member of an Inquiry Panel or a Hear-
ing Panel may, at the discretion of the Committee
Chairperson, continue to serve until conclusion of the
assignment.

1.2. Mandatory annual meeting. No less than once
each calendar year, the members of each Committee
shall meet in person to consider and review the
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Committee’s pending matters, objectives, and work for
the ensuing year. The meeting shall be scheduled in
advance by the Chairperson of the Committee with as-
sistance from the Board’s staff in Springfield.

1.3. Expenses of the Committees. Subject to the
prior approval of the Board, all reasonable costs and
expenses of the Committees shall be reimbursed by the
Board.

RULE 2. DIRECTOR OF ADMINISTRATION

2.1. Director of Administration. The Board shall
appoint a Director of Administration, who, subject to
the Board’s supervision, shall oversee the administra-
tion of all aspects of bar admissions, including the
character and fitness process. The Director shall re-
ceive such compensation as the Board authorizes.

2.2. Duties of Director. Subject to the Board’s direc-
tion, the Director shall: (1) conduct examinations on
academic qualification and professional responsibility
in accordance with Supreme Court Rule 704; (2) re-
ceive, process, investigate, and review all materials,
documentation, and information submitted by and con-
cerning all applicants for admission, including limited
admission, to the bar; (3) maintain the records of the
Character and Fitness Committees and assist each
Committee in its investigation and evaluation of appli-
cants; (4) employ, at such compensation as may be au-
thorized by the Board, such administrative, clerical,
investigative, and legal personnel as may be necessary
for the efficient conduct of the office; (5) discharge any
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such personnel whose performance is unsatisfactory;
and (6) maintain such records, make such reports, and
perform such other duties as may be required by the
Board.

RULE 3. CHARACTER & FITNESS REGISTRA-
TION

3.1. Registration. At the time of making application
to the bar on any basis permitted by the Supreme
Court Rules, an applicant shall submit to the Board at
its office in Springfield a character and fitness regis-
tration in the form prescribed by the Board.

3.2. Character & Fitness Questionnaire. Every ap-
plicant shall register his or her character and fitness
by submitting a completed Character & Fitness Ques-
tionnaire together with such additional proofs and doc-
umentation as the Board may require; such
registration shall be accompanied by the filing fee pro-
vided by Supreme Court Rule 706(a).

3.3. Character & Fitness Update. Every applicant
shall submit a completed Character & Fitness Update
as a supplement to the Character & Fitness Question-
naire he or she most recently filed upon the request of
the Board or the Committee as well as under the fol-
lowing circumstances:

(a) 9 or more months have elapsed between the
date an applicant was recommended for certi-
fication by the Committee and the date the
applicant is otherwise eligible for admission
to the bar;
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(b) 9 or more months have elapsed between the
date an applicant filed his or her most recent
Character & Fitness Questionnaire and the
date the applicant submits a written request
for reactivation of his or her application pur-
suant to Rule 10.2;

(c) an applicant requests a hearing pursuant to
Rule 8.3c.;

(d) an applicant is notified that his or her petition
for new hearing has been granted pursuant to
Rule 13.5; and

(e) an applicant who previously registered for an
Illinois bar examination makes application
for a subsequent bar examination; provided,
however, that if three or more years have
elapsed since the applicant last filed a Char-
acter & Fitness Questionnaire, such applicant
shall again file the Character & Fitness Ques-
tionnaire rather than a Character & Fitness
Update.

3.4. Continuing obligation to report. Every appli-
cant has a continuing obligation to report promptly to
the Board any change or addition to the information
provided in his or her Character & Fitness Question-
naire and Character & Fitness Update, including with-
out limitation changes in address, email address,
phone number(s), and employment, as well as criminal
charges, disciplinary proceedings, traffic violations,
parking violations not paid on receipt, and any other
occurrence or event that could bear in any way upon
character and fitness or the ability of the Board to
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communicate with the applicant, or any person or en-
tity named in his or her application.

RULE 4. APPLICATION TO TAKE THE BAR
EXAM

4.1 Applications. Every applicant for the Illinois bar
examination shall file with the Board at its office in
Springfield an application to take the bar examination
in the form prescribed by the Board. Applications shall
be filed, and fees paid, as provided in Supreme Court
Rule 706.

4.2 Grading and Scoring.

4.2a. The Board may adopt grading policies as it
deems appropriate provided the policies are
not inconsistent with the policies applicable
to grading of the UBE as coordinated by the
NCBE.

4.2b. The Illinois Bar Examination shall be the
UBE produced by the NCBE. Raw scores on
MEE and the MPT shall be combined and
converted to the MBE scale to calculate
written scaled scores according to the
method used by the NCBE. The MBE scaled
scores shall be combined with the MEE and
MPT scaled scores to determine the total
scaled score, with the MEE weighted thirty
percent (30%), the MPT weighted twenty
percent (20%), and the MBE weighted fifty
percent (50%). An applicant must attain a
scaled score of two hundred sixty-six (266)
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or greater to be deemed to have passed the
exam.

4.3 MBE score transfer. In lieu of taking the MBE
portion of the first Illinois bar examination taken by
the applicant, the Board may, if requested by the ap-
plicant, accept any MBE score achieved in another ju-
risdiction in a prior examination conducted within the
immediately preceding thirteen months of the current
examination, provided the applicant successfully
passed the entire bar examination in the other juris-
diction in one sitting and achieved a minimum scaled
score of one hundred forty-one (141) on the MBE. Ap-
plicants transferring a MBE score to Illinois will not
receive a UBE score. In the event the applicant fails
the bar examination in the other jurisdiction, the MBE
score may not be used in Illinois in the current or any
succeeding examination. If the applicant fails the Illi-
nois Bar Examination, the MBE score so transferred
may not be used in any succeeding Illinois Bar Exam-
ination. Applicants shall use the procedures prescribed
by the Board in transferring a MBE score.

4.4. Minimum MPRE Score. The Board shall test ap-
plicants on professional responsibility and legal ethics
by separate examination, and shall use the MPRE. Ap-
plicants must receive a minimum scaled score of eighty
(80) on the MPRE to be eligible for admission.
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Rule 4A. Application for Admission by Trans-
ferred UBE Score

4A.1. Applications. Every applicant for admission by
transferred UBE score shall file with the Board at its
office in Springfield an application in the form pre-
scribed by the Board. Applications shall be filed, and
fees paid, as provided in Supreme Court Rule 706.

4A.2. Minimum UBE score. A total score of two hun-
dred sixty-six (266) shall be the minimum accepted
score.

4A.3. Minimum MPRE score. A minimum scaled
score of eighty (80) on the MPRE is required for admis-
sion by transferred UBE score.

RULE 5. PROCESSING OF CHARACTER AND
FITNESS REGISTRATIONS

With regard to each Character & Fitness Question-
naire and Character & Fitness Update received, the
Director shall cause a character investigation and re-
port to be prepared by the transmittal of requests for
pertinent information to appropriate persons and enti-
ties, including but not limited to employers, former em-
ployers, colleges and universities, law schools, other
bar admitting authorities, courts, law enforcement
agencies, regulatory agencies, creditors, credit report-
ing agencies, former spouses, and character references.
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RULE 6. CHARACTER AND FITNESS RE-
QUIREMENTS

6.1. Committee recommendation and burden of
proof. A Committee shall determine whether to rec-
ommend to the Board that an applicant presently
possesses the requisite character and fitness for ad-
mission to the practice of law. If a Committee deems it
necessary or appropriate under the circumstances, it
shall conduct further investigation of an applicant be-
fore ascertaining his or her character and fitness. An
applicant has the burden to prove by clear and convinc-
ing evidence that he or she has the requisite character
and fitness for admission to the practice of law.

6.2. Basis for recommendation. An applicant may
be recommended for certification to the Board if a Com-
mittee determines that his or her record of conduct
demonstrates that he or she meets the essential eligi-
bility requirements for the practice of law and justifies
the trust of clients, adversaries, courts and others with
respect to the professional duties owed to them. A rec-
ord manifesting a failure to meet the essential eligibil-
ity requirements, including, inter alia, a deficiency in
the honesty, trustworthiness, diligence, or reliability of
an applicant may constitute a basis for denial of ad-
mission.

6.3. Essential eligibility requirements. The essen-
tial eligibility requirements for the practice of law in-
clude the following: (1) the ability to learn, to recall
what has been learned, to reason, and to analyze; (2)
the ability to communicate clearly and logically with
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clients, attorneys, courts, and others; (3) the ability to
exercise good judgment in conducting one’s profes-
sional business; (4) the ability to conduct oneself with
a high degree of honesty, integrity, and trustworthiness
in all professional relationships and with respect to all
legal obligations; (5) the ability to conduct oneself with
respect for and in accordance with the law and the Il-
linois Rules of Professional Conduct; (6) the ability to
avoid acts that exhibit disregard for the health, safety,
and welfare of others; (7) the ability to conduct oneself
diligently and reliably in fulfilling all obligations to cli-
ents, attorneys, courts, creditors, and others; (8) the
ability to use honesty and good judgment in financial
dealings on behalf of oneself, clients, and others; (9) the
ability to comply with deadlines and time constraints;
and (10) the ability to conduct oneself properly and in
a manner that engenders respect for the law and the
profession.

6.4. Misconduct. The revelation or discovery of any of
the following should be treated as cause for further de-
tailed inquiry before a Committee decides whether the
applicant possesses the requisite character and fitness
to practice law: (a) unlawful conduct; (b) academic mis-
conduct; (¢c) making false statements, including omis-
sions; (d) misconduct in employment,; (e) acts involving
dishonesty, fraud, deceit or misrepresentation; (f)
abuse of legal process; (g) neglect of financial responsi-
bilities; (h) neglect of professional obligations; (i) viola-
tion of an order of a court; (j) evidence of conduct
indicating instability or impaired judgment; (k) denial
of admission to the bar in another jurisdiction on
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character and fitness grounds; (1) disciplinary action by
a lawyer disciplinary agency or other professional dis-
ciplinary agency of any jurisdiction; (m) acts constitut-
ing the unauthorized practice of law; and (n) failure to
comply with the continuing duty of full disclosure to
the Board and the Committees subsequent to the date
of application.

6.5. Factors in weighing prior misconduct. In de-
termining whether to recommend to the Board that the
present character and fitness of an applicant qualifies
him or her for admission to the practice of law, a Com-
mittee shall consider the following factors in assigning
weight and significance to prior misconduct: (a) age at
the time of the conduct; (b) recency of the conduct; (c)
reliability of the information concerning the conduct;
(d) seriousness of the conduct; (e) factors underlying
the conduct; (f) cumulative effect of the conduct; (g)
ability and willingness to accept responsibility for the
conduct; (h) candor in the admissions process; (i) mate-
riality of any omissions or misrepresentations; (j) evi-
dence of rehabilitation; and (k) positive social
contribution since the conduct.

6.6. Transmittal of certification to the Court. Pro-
vided that all other conditions for admission have been
met, upon receipt from a Committee of a recommenda-
tion for certification pursuant to these Rules, the
Board shall transmit such certification to the Supreme
Court together with any additional information or rec-
ommendation the Board may deem appropriate. A copy
of the Board’s recommendation, if any, shall be mailed
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to the applicant, his or her counsel, if any, and to the
Committee Chairperson.

RULE 7. CONDITIONAL ADMISSION

7.1. Conditional Admission. In its sole discretion, a
Committee may recommend to the Board that an ap-
plicant be admitted to the bar on a conditional basis in
accordance with these Rules. The terms and conditions
of a recommendation for conditional admission shall be
set forth in a written Consent Agreement signed by the
Committee, the applicant, and the Director. An appli-
cant may be considered or recommended for condi-
tional admission at the discretion of the Committee.

7.2. Limited purpose of conditional admission. As
provided by Rule 7.3, conditional admission may be
employed to permit an applicant who currently satis-
fies character and fitness requirements to practice law
while his or her continued participation in an ongoing
course of treatment or remediation for previous mis-
conduct or unfitness is monitored to protect the public.
Conditional admission is neither to be used as a
method of achieving fitness nor as a method of moni-
toring the behavior of all applicants who have rehabil-
itated themselves from misconduct or unfitness.
Conditional admission may be employed only when an
applicant has been engaged in a sustained and effec-
tive course of treatment or remediation for a period of
time sufficient to demonstrate his or her commitment
and progress but not yet sufficient to render unlikely a
recurrence of the misconduct or unfitness.
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7.3. Limited circumstances under which condi-
tional admission may be considered. A Committee
may recommend that an applicant be admitted to the
bar conditioned on the applicant’s compliance with rel-
evant conditions prescribed by that Committee if the
applicant currently satisfies all requirements for ad-
mission to the bar and possesses the requisite good
moral character and fitness for admission, except that
he or she is engaged in a sustained and effective course
of treatment for or remediation of

(a) substance abuse or dependence;

(b) a diagnosed mental or physical impairment
that, should it reoccur, would likely impair the
applicant’s ability to practice law or pose a
threat to the public; or

(c) neglect of financial affairs

that previously rendered him or her unfit for admis-
sion to the bar, and the applicant has been engaged in
such course of treatment or remediation for no fewer
than 6 continuous months, if the subject of treatment
is substance abuse or dependence or mental or physi-
cal impairment, and no fewer than 3 continuous
months if the subject of remediation is neglect of finan-
cial affairs. Absent recent lapses, recent failures, or ev-
idence that a lapse or failure is presently likely to
occur, an applicant who has engaged in such sustained
and effective course of treatment or remediation for at
least 24 continuous months may not be conditionally
admitted.
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7.4. Recommendation of Inquiry Panel or Hear-
ing Panel.

7.4a. Arecommendation that an applicant be ad-
mitted to the bar on a conditional basis can be
made only after that applicant has personally met
with all members of an Inquiry Panel appointed in
accordance with these Rules. A majority of the In-
quiry Panel shall constitute a quorum, and the
concurrence of a majority shall be necessary to a
recommendation.

7.4b. A recommendation for conditional admis-
sion may also be made by the members of a Hear-
ing Panel; provided, however, that the applicant
did not decline to consider or consent to condi-
tional admission at the Inquiry Panel level. Four
members of the Hearing Panel shall constitute a
quorum, and the concurrence of a majority of the
panel as a whole shall be necessary to a recom-
mendation.

7.5. Report of recommendation of Inquiry Panel
to full Committee. In the event a majority of the
members of an Inquiry Panel votes to recommend the
conditional admission of an applicant, the Inquiry
Panel shall report to the full Committee the vote, the
matters of concern, the nature, substance, and dura-
tion of the course of treatment or remediation in which
the applicant is engaged, complete and detailed infor-
mation regarding the applicant’s progress in connec-
tion therewith including any lapses or failures, the
panel’s general recommendation regarding the terms
and conditions of admission, any additional facts rele-
vant to the recommendation, and confirmation of the
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applicant’s consent to admission on a conditional basis.
The full Committee shall then determine whether the
recommendation of the Inquiry Panel should be af-
firmed or denied.

7.6. Review of recommendation of Inquiry Panel
by full Committee and preparation of written re-
port.

7.6a. If the report to the full Committee is made
and discussed at a meeting of the full Committee,
members of the Inquiry Panel may participate in
the discussion of the matter, but shall not be enti-
tled to vote. Twelve members of the Committee
who were not members of the Inquiry Panel shall
constitute a quorum, and the concurrence of a ma-
jority of the members who are present and entitled
to vote shall be necessary to a decision. If the rec-
ommendation of the Inquiry Panel is affirmed,
within 21 days after such affirmation the Chair-
person of the Inquiry Panel shall prepare and sub-
mit to the Director a written report containing all
of the information required by Rule 7.5. In the
event the vote is split and the Chairperson of the
Inquiry Panel is not in the majority, then the sen-
ior member of the majority shall prepare and sub-
mit the written report.

7.6b. If the report to the full Committee is not
made and discussed at a meeting of the full Com-
mittee, within 21 days after the vote of the Inquiry
Panel, the Chairperson of the Inquiry Panel shall
prepare and submit to the Director a written re-
port containing all of the information required by
Rule 7.5. In the event the vote is split and the
Chairperson of the Inquiry Panel is not in the
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majority, then the senior member of the majority
shall prepare and submit the written report. The
Director shall then forward the report to all re-
maining members of the Committee, along with a
request for the vote of each member as to whether
the recommendation of the panel should be af-
firmed or denied. The concurrence of a majority of
the remaining members of the Committee shall be
necessary to a decision.

7.6c. If the recommendation of the Inquiry Panel
is denied by the full Committee, within 21 days of
such denial, the Chairperson or Vice-Chairperson
of the full Committee shall prepare and submit to
the Director a brief written report containing the
reason for the denial. Thereafter, the applicant
shall be notified in writing of the Committee’s dec-
lination to certify in accordance with Rule 8.3c.,
and the application may thereafter be further con-
sidered in accordance with Rules 9.1. et seq.

7.7. Preparation and execution of Consent Agree-
ment. Upon receipt of the written report and recom-
mendation of an Inquiry Panel for conditional
admission and its affirmation by the full Committee as
hereinabove provided, or upon receipt of the written
report and recommendation for conditional admission
of a Hearing Panel, the Director shall prepare and sub-
mit to the Chairperson of the panel that recommended
conditional admission the Consent Agreement setting
forth the terms and conditions of admission. The origi-
nal Consent Agreement shall be signed by applicant,
the panel member who signed the report of the Inquiry
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Panel or Hearing Panel recommending conditional ad-
mission, and the Director.

7.8. Authorized conditions of admission. An appli-
cant’s admission may be conditioned on the applicant’s
submitting to specified alcohol, drug, or mental health
treatment; medical, psychological, or psychiatric care;
participation in group therapy or support; debt man-
agement counseling; random chemical screening; and
supervision, monitoring, mentoring, or other condi-
tions deemed appropriate by a Committee. The condi-
tions shall be tailored to deter and detect conduct or
conditions that pose a risk to clients or the public, to
ensure continued abstinence, payment, treatment,
counseling, and other support and shall, when appro-
priate, take into consideration the recommendations of
qualified professionals regarding treatment and reme-
diation.

7.9. Length of conditional period. The period of
conditional admission shall not exceed 24 months, un-
less the Court orders otherwise. The filing of a petition
to extend the period or a petition to revoke admission
shall extend the period of conditional admission until
the Court enters a final order on the petition.

7.10. Submission of recommendation, report and
Consent Agreement to the Court. The Director
shall submit to the Court copies of the recommenda-
tion and report of the Committee, the executed Con-
sent Agreement, the Board’s certification that the
applicant is otherwise qualified for admission to the
bar, relevant information from the applicant’s
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character and fitness file, and any additional infor-
mation or recommendation the Board deems appropri-
ate. A copy of the executed Consent Agreement and the
Board’s recommendation, if any, shall be mailed to the
applicant.

7.11. Court review of recommendation, report
and Consent Agreement.

7.11a. If the Court determines that the applicant
qualifies for admission on the terms and condi-
tions set forth in the Consent Agreement, it shall
enter an Order requiring the applicant to comply
with such terms and conditions for the period
specified immediately following the date of his or
her admission to the bar. In this event, copies of
the Order, the executed Consent Agreement, and

the recommendation and report of the Committee
shall be mailed to ARDC.

7.11b. If the Court denies the recommendation for
conditional admission, six months after the date of
the denial the applicant may file with the Board a
supplement to his or her previous Character & Fit-
ness Questionnaire along with his or her personal
affidavit describing the extent, if any, to which he
or she has in the interim engaged in a course of
treatment for, or remediation of, the misconduct or
unfitness that was the basis of the recommenda-
tion. Following investigation and report of the sup-
plemental materials, the application shall be
considered further in accordance with these Rules
by the Inquiry Panel or Hearing Panel that previ-
ously recommended conditional admission.
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7.12. Monitoring compliance with Consent
Agreement. If the applicant is conditionally admitted
to the bar, the Administrator of ARDC shall monitor
his or her compliance with the terms and conditions of
the Consent Agreement throughout the period of con-
ditional admission. The Administrator may take such
action as is necessary to monitor compliance with the
terms of the Consent Agreement, including without
limitation referral for monitoring by a lawyer assis-
tance program or other monitoring authority, requiring
the conditionally admitted lawyer to make periodic ap-
pearances before a monitoring agent or entity, requir-
ing the lawyer to submit physical or written evidence
or other verification of compliance with the Consent
Agreement, and requiring the lawyer to submit to an
assessment by a medical professional.

7.13. Reporting changed circumstances or non-
compliance with Consent Agreement.

7.13a. When the Administrator or the condition-
ally admitted lawyer identifies a change in circum-
stances that impacts the efficacy of the terms and
conditions of the Consent Agreement, either party
may report the change to the Court and petition
the Court to modify the terms or conditions af-
fected by the changed circumstances.

7.13b. When a conditionally admitted lawyer fails
to comply with the Consent Agreement, the Ad-
ministrator shall, where warranted, file with the
Court a report of the noncompliance and a petition
for revocation, modification, or extension of condi-
tional admission. The petition shall be served
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upon the lawyer, who shall file a response within
21 days following service of the petition. If the
Court determines there is a material dispute of
fact, the Court shall refer the case to a panel of the
ARDC Hearing Board, which shall set the matter
for hearing on a date within 90 days of the Order
referring the case to the panel. The Administrator
must prove the violation(s) of the Consent Agree-
ment by a preponderance of the evidence. The
Hearing Board panel shall resolve all disputes of
fact and file its findings with the Court within 45
days of the date the hearing concludes. Upon con-
sideration of the pleadings and, where applicable,
the findings of the Hearing Board panel, the Court
shall determine whether to continue or revoke the
lawyer’s conditional admission license and, if not
revoked, whether to modify conditions or extend
the period of conditional admission.

7.14. Reapplication following revocation of con-
ditional admission license. An applicant whose con-
ditional admission license has been revoked may
reapply for admission to the bar, but not within two
years of the Order revoking the conditional admission
license, unless the Court orders otherwise. The appli-
cant shall file a Character & Fitness Questionnaire to-
gether with such additional proofs and documentation
as the Board may require and his or her personal affi-
davit describing the extent, if any, to which he or she
has in the interim engaged in a course of treatment for,
or remediation of, the misconduct or unfitness that was
the basis of revocation of the conditional admission li-
cense. Following preparation of a character and fitness
investigation and report in accordance with these
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Rules, the reapplication and materials shall be as-
signed for character and fitness review directly to an
Inquiry Panel, if the original recommendation for con-
ditional admission was made at the Inquiry Panel
level, or to a Hearing Panel, if the original recommen-
dation for conditional admission was made by a Hear-
ing Panel. To the extent possible, the original Inquiry
Panel or Hearing Panel shall be reconstituted; any un-
available member of the original panel shall be re-
placed by another member of the Committee.

7.15. Costs of conditional admission. The applicant
shall promptly pay directly or reimburse the Board for
costs incurred for evaluation and testing in connection
with Committee consideration of substance abuse or
dependency, diagnosed mental impairment, or diag-
nosed medical disorder prior to the submission of a rec-
ommendation for conditional admission to the Court.
The Board may agree to postpone reimbursement for
such costs on the basis of compelling evidence of ina-
bility to pay; provided, however, in that event the re-
payment of such costs shall be incorporated into the
Consent Agreement as a condition of compliance. Costs
incurred after the applicant is conditionally admitted
to the bar shall be defined and paid in accordance with
Supreme Court Rule 773.

7.16. Confidentiality. All information related to the
conditional admission of an applicant, including with-
out limitation the fact of conditional admission and the
existence and terms of the written Consent Agree-
ment, shall be confidential. An Order of the Court
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revoking a conditional admission license, however,
shall be a matter of public record.

RULE 8. CONSIDERATION OF CHARACTER
AND FITNESS REGISTRATIONS BY DIREC-
TOR, COMMITTEE MEMBER, AND INQUIRY
PANEL

8.1. Review by Director. At the direction of the
Board, the Director with the assistance of Board staff
shall conduct an initial review of all character and fit-
ness registrations.

8.1a. Recommendation for certification. If the
character and fitness registration, investigation,
and report of an applicant for admission or limited
admission to the bar raise no character and fitness
concerns, as determined by the Director after re-
view of said materials, the Director may recom-
mend to the Board the certification of the
applicant; in this event, upon the request of any
Committee, the Director shall provide monthly no-
tice to the Committee of all such recommenda-
tions.

8.1b. Referral to Committee. If the character
and fitness registration, investigation, and report
of an applicant for admission or limited admission
to the bar raise character and fitness concerns, as
determined by the Director after review of said
materials, the Director shall refer the applicant’s
file for evaluation in accordance with Supreme
Court Rules 708 and 709 to a member of the Com-
mittee in the District in which the applicant re-
ceives mail or as otherwise determined by the
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Board; provided, however, that a character and fit-
ness registration falling within the purview of Su-
preme Court Rule 704(b) or otherwise containing
matters of significant character and fitness con-
cern shall instead be referred directly to an In-
quiry Panel, the members and Chairperson of
which may be appointed by the Committee Chair-
person of that District or by the Director, for eval-
uation and review as provided in Rule 8.3. et seq.
Character and fitness registrations that have been
assigned to a member of the Committee or to an
Inquiry Panel in one District shall not be reas-
signed to another District.

8.2. Review by Committee member. Each applicant
file assigned to a Committee member shall be reviewed
by the member, and the applicant shall be required to
appear in person before the member to discuss the
character and fitness matter(s) of concern raised by the
materials submitted and/or gathered in connection
with the applicant’s character and fitness registration.
The applicant shall provide to the member any further
information or documentation requested and shall co-
operate with any further investigation undertaken by
the member.

8.2a. Recommendation for certification. The
Committee member who has reviewed the charac-
ter and fitness registration of an applicant may
recommend to the Board the certification of the
applicant. The applicant may thereafter be recom-
mended by the Board for admission or limited ad-
mission to the bar if all other requirements for
admission have been met.
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8.2b. Referral to Inquiry Panel. If a Committee
member is not prepared to recommend the certifi-
cation of an applicant, the Chairperson of the
Committee shall assign the applicant’s file to an
Inquiry Panel for further review and examination.

8.3. Review by Inquiry Panel. Each member of the
Inquiry Panel shall review the applicant file, and the
applicant shall be required to appear in person before
all members of the panel to discuss the character and
fitness matters of concern raised by the materials sub-
mitted and gathered in connection with the applicant’s
character and fitness registration. The applicant shall
provide to the panel any further information or docu-
mentation requested and shall cooperate with any fur-
ther investigation undertaken by the panel. The
Inquiry Panel shall consist of the member to whom the
matter was originally assigned, as panel Chairperson,
and two additional Committee members appointed by
the Committee Chairperson. A majority of the Inquiry
Panel shall constitute a quorum, and the concurrence
of a majority shall be necessary to a decision.

8.3a. Declination to certify. In the event a ma-
jority of the members of an Inquiry Panel votes to
withhold the certification of an applicant, within
21 days after such vote, the Chairperson of the In-
quiry Panel shall prepare and submit to the Direc-
tor a written report advising of the Inquiry Panel
vote, the matters of concern, and the basis for the
declination to certify. In the event the vote is split
and the Chairperson of the Inquiry Panel is not in
the majority, then the senior member of the major-
ity shall prepare and submit the written report.
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8.3b. Recommendation for certification to
full Committee and preparation of written
report. In the event a majority of the Inquiry
Panel votes to recommend certification of an appli-
cant to the Board, the panel shall report the vote,
the matters of concern, and the basis for the rec-
ommendation for certification to the full Commit-
tee. The full Committee shall then determine
whether the recommendation of the Inquiry Panel
should be affirmed or denied.

8.3b.i. Vote of full Committee at meeting.
If the report is made and discussed at a meet-
ing of the full Committee, members of the In-
quiry Panel may participate in the discussion
of the matter, but shall not be entitled to vote.
Twelve members of the Committee who were
not members of the Inquiry Panel shall con-
stitute a quorum, and the concurrence of a
majority of the members who are present and
entitled to vote shall be necessary to a deci-
sion. If the recommendation of the Inquiry
Panel is affirmed, within 21 days after such
affirmation, the Chairperson of the Inquiry
Panel shall prepare and submit to the Direc-
tor a written report advising of the matters of
concern, the basis for the recommendation for
certification, and the full Committee’s affir-
mation of the recommendation of the panel. In
the event the vote is split and the Chairperson
of the Inquiry Panel is not in the majority,
then the senior member of the Inquiry Panel
shall prepare and submit the written report.
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8.3b.ii. Vote of full Committee without
meeting. If the report is not made and dis-
cussed at a meeting of the full Committee,
within 21 days after the vote of the Inquiry
Panel, the Chairperson of the Inquiry Panel
shall prepare and submit to the Director a
written report advising of the Inquiry Panel
vote, the matters of concern, and the basis for
the recommendation for certification. In the
event the vote is split and the Chairperson of
the Inquiry Panel is not in the majority, then
the senior member of the Inquiry Panel shall
prepare and submit the written report. The
Director shall then forward the written report
to all remaining members of the Committee,
along with a request for the vote of each mem-
ber as to whether the recommendation of the
Panel should be affirmed or denied. The con-
currence of a majority of the remaining mem-
bers of the Committee shall be necessary to a
decision.

8.3b.iii. Affirmation of full Committee to
recommend certification. If the recommen-
dation of an Inquiry Panel is affirmed by the
full Committee, upon receipt by the Director
of the written Inquiry Panel report recom-
mending certification and its affirmation by
the full Committee as herein provided, the ap-
plicant may thereafter be recommended by
the Board for admission to the bar if all other
admission requirements have been met.

8.3b.iv. Declination of full Committee to
recommend certification. If the recommen-
dation of the Inquiry Panel is denied by the
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full Committee, within 21 days after such de-
nial, the Chairperson or Vice-Chairperson of
the Committee shall prepare and submit to
the Director a written report advising of the
matters of concern and the basis for the decli-
nation to certify.

8.3c. Notice to applicant of declination to
certify after Inquiry Panel and of right to a
hearing. Upon receipt by the Director of a written
report advising of an Inquiry Panel’s vote to with-
hold certification or a written report advising of a
vote of the full Committee to deny an Inquiry
Panel’s recommendation for certification, the ap-
plicant shall thereafter be notified in writing of
the Committee’s declination to certify and pro-
vided with a copy of the report of the Inquiry Panel
or of the Committee. The notice shall also advise
of the right of the applicant to submit a written
request for hearing within 21 days of the date of
the mailing of the notice and include instructions
for doing so. If the applicant fails properly to re-
quest a hearing within 21 days of the date of the
mailing of the notice, his or her application shall
be placed on inactive status and made subject to
the requirements of Rule 10.2.

RULE 9. CONSIDERATION OF CHARACTER
AND FITNESS REGISTRATIONS BY HEARING
PANEL

9.1 De novo hearing. In the event an applicant
properly requests a hearing pursuant to Rule 8.3c., he
or she will be allowed de novo review of his or her char-
acter and fitness registration before a Hearing Panel.
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9.2. Character & Fitness Update and supple-
mental investigation. An applicant who has
properly requested a hearing pursuant to Rule 8.3c.
shall promptly complete and file a Character & Fitness
Update pursuant to Rule 3.3c. Upon receipt of the
properly completed and filed Character & Fitness Up-
date, the Director shall cause a supplemental charac-
ter investigation and report to be prepared pursuant
to Rule 5. The Director shall then notify the Chairper-
son of the Committee of the request for hearing and
request the appointment of a Hearing Panel.

9.3. Appointment of Hearing Panel. The Chairper-
son of the Committee shall appoint a Hearing Panel
from the remaining members of the Committee, none
of whom have been members of the Inquiry Panel. A
hearing will thereafter be scheduled on a date certain
no fewer than 75 days after receipt of the properly com-
pleted and filed Character & Fitness Update. The
Chairperson of the Committee shall chair the Hearing
Panel. If unable to attend the hearing, the Chairperson
shall designate the Vice-Chairperson of the Committee
to serve as Chairperson in his or her stead. The Hear-
ing Panel shall consist of five members of the Commit-
tee, and four members of the panel shall constitute a
quorum.

9.4. Notice of hearing. No fewer than 21 days prior
to the hearing, the Hearing Panel shall cause a Notice
to be sent to the applicant by mail containing:
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the date, time, and place of such hearing;

the disclosure of matters adverse to the appli-
cant;

if such matters were based in full or in part
upon statements from other persons, the
names of such persons;

confirmation of the right of the applicant to be
represented by counsel, at his or her own ex-
pense, to examine and cross-examine wit-
nesses, to adduce evidence bearing upon the
aforesaid adverse matters and upon his or her
character and fitness, and for such purposes
to make reasonable use of the Committee’s
subpoena powers under Rule 9.7,

confirmation of the right of the applicant or of
his or her counsel, if any, to inspect prior to
the hearing his or her character and fitness
file; and

a copy of these Rules.

9.5. Right to public hearing. The hearing shall be
private unless the applicant requests that it be public.

9.6. Counsel to present matters adverse. Subject
to the approval of the Board, the Director shall appoint
counsel from among the members of the bar to prepare
and present the matters adverse to the applicant.

9.7. Discovery. At the reasonable discretion of the
Chairperson of the Hearing Panel, the Committee
shall, upon request of any member of the Hearing
Panel or of the applicant, apply to the Clerk of the
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Supreme Court for the issuance of subpoenas or writs
for the taking of testimony at the hearing or upon evi-
dence depositions and shall, upon like request, report
to said Court the failure or refusal of any person to at-
tend and testify in response to any such subpoena or
writ. The taking of depositions shall be limited to evi-
dence depositions where permitted by the Committee
under the criteria set forth in Supreme Court Rule

212(b).

9.8. Pre-hearing conference and motion practice.
The Chairperson of the Hearing Panel shall have rea-
sonable discretion to hold a pre-hearing conference.
Any such pre-hearing conference shall be held no fewer
than seven days before the hearing. The Chairperson
shall conduct pre-hearing and post-hearing motion
practice. Motions by the applicant must be served on
the Chairperson, on Rule 9.6 Counsel, and on the
Board. Motions to quash must be served on the Chair-
person, on the Board, on the person or entity whose
testimony the motion seeks to quash, on the applicant,
if the motion is not filed by the applicant, and on Rule
9.6 Counsel, if the motion is not filed by Rule 9.6 Coun-
sel. The Chairperson shall have reasonable discretion
in serving as the adjudicator.

9.9. Evidence. A Hearing Panel shall not be bound by
the formal rules of evidence. It may in its discretion
take evidence in other than testimonial form, having
the right to rely upon records and other materials fur-
nished in response to its requests for assistance in its
inquiries pursuant to these Rules and Supreme Court
Rule 709. It may further in its discretion determine
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whether any evidence to be taken in testimonial form
shall be taken in person at the hearing or upon depo-
sition, but all testimonial evidence shall, in either
event, be taken under oath. The matters to be consid-
ered by a Hearing Panel need not be limited to the mat-
ters of concern set forth in the notice to the applicant
of the matters adverse to the applicant. A complete
stenographic record of the hearing shall be kept, and a
transcript may be ordered by the applicant at his or
her expense.

9.10. Post-hearing deliberations. Hearing Panel
members shall confer and deliberate among them-
selves at the conclusion of a hearing and subsequent
thereto as necessary. The panel may vote at the conclu-
sion of a hearing or may defer the vote to a later date
not more than 45 days after conclusion of the hearing
or 45 days after the record of the hearing is closed,
whichever shall later occur, at which time a vote of the
Hearing Panel shall be taken. The members may vote
by mail, email, fax, or telephone. The applicant shall be
recommended for certification to the Board only upon
receiving at least three affirmative votes.

9.11. Preparation of Findings and Conclusions.
Within 45 days of the vote of a Hearing Panel, or, in the
event of special circumstances, within such additional
period of time as may be approved by the full Commit-
tee, the Chairperson of the Hearing Panel shall cause
to be prepared and submitted to the Director the Find-
ings and Conclusions of the Committee together with
a recommendation for or against the certification of the
applicant. The Findings and Conclusions shall contain
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a synopsis of the contents of the application, a full and
fair explication of each of the matters of concern, and,
with regard to each such matter, the basis for the rec-
ommendation of certification or declination of certifica-
tion. If the vote of the panel is less than unanimous,
the Findings and Conclusions shall include a clear and
concise statement of the concern(s) and conclusion(s)
of the minority.

9.11a. Non-unanimous recommendation. In
the event the vote of a Hearing Panel is less than
unanimous and the Chairperson of that Hearing
Panel is not in the majority, then the senior mem-
ber of the majority shall oversee the preparation
of, and sign, the Findings and Conclusions of the
Committee.

9.11b. Preparation of minority opinion. Mem-
bers of a Hearing Panel who wish to write and sign
a separate concurring or minority opinion may do
so, and the opinion will be attached to the Findings
and Conclusions of the Committee submitted
therewith.

9.12. Recommendation for certification to the
Court. If a Hearing Panel shall vote to recommend the
certification of an applicant, the Director shall thereaf-
ter transmit the prepared Findings and Conclusions of
the Committee to the Court together with any recom-
mendation and information the Board may deem ap-
propriate to submit. A copy of the Findings and
Conclusions of the Committee and the Board’s recom-
mendation, if any, shall be mailed to that applicant and



App. 291

to his or her counsel, if any; a copy of any Board recom-
mendation shall also be submitted to the Committee.

9.13. Declination to recommend certification. If
the Hearing Panel shall vote not to recommend the cer-
tification of an applicant, the Findings and Conclu-
sions of the Committee shall thereafter be served on
that applicant by mail to the last address he or she
designated for receipt of notices, and the date of service
shall be the date of mailing; a copy of the Findings and
Conclusions of the Committee shall also be mailed to
counsel for the applicant, if any.

9.14. Confidentiality. Prior to the mailing of the writ-
ten Findings and Conclusions of the Committee to an
applicant, the deliberation and decision of the Hearing
Panel shall remain confidential.

RULE 10. STATUS OF CERTAIN CHARACTER
AND FITNESS REGISTRATIONS

10.1. Failure of applicant to pass examination.
Each recommendation for the certification of an appli-
cant for admission on examination prior to the an-
nouncement of the results of such examination shall be
a tentative recommendation. At the discretion of a
Committee, in the event an applicant for admission
upon examination has failed to pass the examination,
no further action as to such applicant need be taken
thereafter by that Committee or any Panel thereof un-
til such time as the Committee shall be advised that
the applicant has passed a subsequent examination.
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10.2. Inactivity of applicant. The character and fit-
ness registration of an applicant who without reason-
able explanation has failed to provide requested
information or documentation for a period of more
than 90 days shall be placed on inactive status. Such
registration may be returned to active status only upon
the written request of the applicant, which request
shall attach all previously requested information and
documentation and satisfactorily address all previ-
ously outstanding matters of character and fitness con-
cern. If nine or more months have passed since the
date an applicant filed his or her most recent Charac-
ter & Fitness Questionnaire, then that applicant must
also properly complete and file a Character & Fitness
Update pursuant to Rule 3.3(b).

RULE 11. CONFIDENTIALITY

All information received by the Board or a Committee,
or any agent of the Board or Committee, pertaining to
an applicant is subject to a quasi-judicial privilege.
Such information shall be held in confidence and shall
not be disclosed except as follows: (a) information, such
as name, date of birth, and Social Security number of
an applicant and the date of his or her application, may
be made available for placement in a national data
bank operated by or on behalf of NCBE; (b) information
released in response to a subpoena from ARDC in con-
nection with disciplinary proceedings, reinstatement
proceedings, or investigations regarding the unauthor-
ized practice of law; (c¢) information in reports filed
with the Court; (d) information released in response to
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a written request from NCBE or other bar admitting
authorities when accompanied by an authorization for
the release of such information duly executed by the
person about whom such information is sought; (e) in-
formation concerning an applicant released in re-
sponse to a subpoena issued in connection with the
criminal investigation or prosecution of such appli-
cant; (f) information in the form of the applicant’s char-
acter and fitness file disclosed to the applicant and his
or her counsel, if any, pursuant to Rule 9.4 prior to a
hearing, which documents shall thereafter become a
part of the record before the Court in the event the ap-
plicant files a petition for review pursuant to Supreme
Court Rule 708(h).

RULE 12. APPEALS

Any applicant who has received an unfavorable recom-
mendation from a Committee may petition the Court
for review within 35 days after service of that Commit-
tee’s decision upon the applicant in accordance with
the provisions in Supreme Court Rule 708(h).
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RULE 13. NEW HEARINGS

13.1. New hearing. Any applicant who has been de-
nied certification as hereinabove provided may peti-
tion the Committee issuing the denial for a new
hearing.

13.2. Timing of the petition. A petition for a new
hearing may not be filed within two years of the date a
Committee mailed its Findings and Conclusions to an
applicant, unless a shorter time is allowed by the deci-
sion of that Committee. If an applicant petitions the
Court for relief pursuant to Rule 12, and the Court de-
nies the petition, the foregoing two year period com-
mences on the date of the Order of the Court, unless a
shorter time is allowed by the Court. If a Committee
recommends the certification of an applicant who is
subsequently denied admission by the Court, the ap-
plicant may petition said Committee that conducted
the original hearing for a new hearing but not within
two years of the date of the Order of denial, unless a
shorter time is allowed by the Court.

13.3. Requirements for consideration. A petition
for a new hearing shall not be considered unless it: (1)
addresses the grounds for denial of certification in the
Findings and Conclusions of the applicant’s most re-
cent Hearing Panel or, if applicable, in the most recent
opinion or order of the Court; (2) includes a showing of
the activities and conduct of the applicant since the
last action of the Committee or of the Court; and (3)
provides an overarching context of how the showing in
(2) informs the discourse in (1).
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13.4. Consideration of Committee. A Committee
may deny a petition for new hearing without hearing
testimony of witnesses if the petition does not meet the
foregoing requirements of this Rule nor sets forth sub-
stantial new matter that would prima facie overcome
the reasons for the previous denial and establish that
the applicant now has the good moral character and
general fitness to practice law that would justify certi-
fication. If a Committee determines that the petition
complies with this Rule and sets forth such substantial
new matter, the petition shall be granted. Such deter-
mination shall be made by majority vote of a full Com-
mittee at a meeting conducted in person or by
telephone conference at which a quorum is present
within 45 days after service of the petition for new
hearing upon that Committee. The members present
at the meeting may also vote by mail, email, fax, or tel-
ephone.

13.5. Notification, Character & Fitness Update,
and supplemental investigation. In the event a pe-
tition for new hearing is granted, the applicant shall
be so notified by mail, and he or she shall promptly
complete and file a Character & Fitness Update pur-
suant to Rule 3.3(d). Upon receipt of the properly com-
pleted and filed Character & Fitness Update, the
Director shall cause a supplemental character investi-
gation and report to be prepared pursuant to Rule 5.

13.6. Appointment of new Hearing Panel. The
Chairperson of the Committee shall appoint a new
Hearing Panel; provided, however, that to the extent
possible, the original Hearing Panel shall be
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reconvened for the purpose of the new hearing. Any un-
available member of the original panel shall be re-
placed by another member of the Committee. A new
hearing shall thereafter be scheduled and held pursu-
ant to the requirements of Rules 9.3 et seq.

13.7. Limitation. An applicant shall have 90 days
from the date a Committee grants his or her petition
for a new hearing to complete and file a Character &
Fitness Update, along with all other required docu-
ments, unless an extension of not more than an addi-
tional 90 days is granted by the Director. A request for
an extension of time must be made in writing, setting
forth the reasons for the request, and sent to the Di-
rector in Springfield. If an applicant fails to file a Char-
acter & Fitness Update within the prescribed time
period, the grant of his or her petition for a new hear-
ing will be deemed null and void, and the applicant
must file a new petition for new hearing at that time.
In all events, if a new hearing fails to take place within
one year from the date a Committee grants the petition
for a new hearing, then the grant of that petition will
be deemed null and void.

RULE 14. SERVICE

All notices, reports, and other documents and items, in-
cluding the Findings and Conclusions of the Commit-
tee, required to be mailed or delivered under these
Rules, may be sent by United States mail, postage pre-
paid, or by any private courier or delivery service ap-
proved by the Board, costs prepaid by the sender, to the
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last address provided by the intended recipient. The
date of service is the date of depositing such items in
the United States mails or tendering to the courier or
delivery service as appropriate.






