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STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY 
Branch 17 

STATE OF WISCONSIN, 

 Plaintiff, 

vs.

KRIS ZOCCO,
Case No. 13CF004702 

13CF004798

 Defendant. 

DECISION AND ORDER 
DENYING MOTION FOR POSTCONVICTION RELIEF 

On September 18, 2017, the defendant by his attorney filed a motion for postconviction 

relief seeking a new trial for various reasons.  In 13CF004702, he was charged with keeping a 

drug house, possession with intent to deliver THC, possession of narcotic drugs, possession of 

cocaine, and possession of drug paraphernalia after a search warrant was executed at his home on 

October 16, 2013.  In 13CF004798, he was charged with seventeen counts of possession of child 

pornography.  The defendant entered a guilty plea to counts one, two and four in 13CF004702 

(counts three and five were dismissed pursuant to plea negotiations), and in 13CF004798, a jury 

trial was held before the Hon. Daniel L. Konkol on November 10 – 13, 2014, after which he was 

found guilty of all counts except count seventeen.  On January 30, 2015, he was sentenced as 

follows:

CASE 13CF004798: 

Count One 78 months (60 months initial confinement, 18 months extended 
supervision)  

Count Two 84 months (63 months initial confinement, 21 months extended 
supervision)(concurrent) 
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Count Three 90 months (66 months initial confinement, 24 months extended 
supervision)(concurrent) 

Count Four 96 months (69 months initial confinement, 27 months extended 
supervision)(concurrent) 

Count Five 102 months (72 months initial confinement, 30 months extended 
supervision)(concurrent) 

Count Six 78 months (60 months initial confinement, 18 months extended 
supervision)(consecutive) 

Count Seven 84 months (63 months initial confinement, 21 months extended 
supervision)(concurrent with count 6, but consecutive to counts one, two, 
three, four and five) 

Count Eight 90 months (66 months initial confinement, 24 months extended 
supervision)(concurrent with counts six and seven, but consecutive to 
counts one, two, three, four and five) 

Count Nine 96 months (69 months initial confinement, 27 months extended 
supervision)(concurrent with counts six, seven and eight, but consecutive 
to counts one, two, three, four and five) 

Count Ten 102 months (72months initial confinement, 30 months extended 
supervision)(concurrent with counts six, seven, eight and nine, but 
consecutive to counts one, two, three, four and five) 

Count Eleven 108 months (75 months initial confinement, 33 months extended 
supervision)(concurrent with counts six, seven, eight, nine and ten, but 
consecutive to counts one, two, three, four and five) 

Count Twelve 114 months (78 months initial confinement, 36 months extended 
supervision)(concurrent with counts six, seven, eight, nine, ten and eleven, 
but consecutive to counts one, two, three, four and five) 

Count Thirteen  120 months (81 months initial confinement, 30 months extended 
supervision)(concurrent with counts six, seven, eight, nine, ten, eleven, 
and twelve, but consecutive to counts one, two, three, four and five) 

Count Fourteen  126 months (84 months initial confinement, 42 months extended 
supervision)(concurrent with counts six, seven, eight, nine, ten, eleven, 
twelve and thirteen, but consecutive to counts one, two, three, four and 
five) 
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Count Fifteen 78 months (60 months initial confinement, 18 months extended 
supervision)(consecutive to counts one through fourteen) 

Count Sixteen 84 months (63 months initial confinement, 21 months extended 
supervision)(concurrent with count fifteen, but consecutive to counts one 
through fourteen) 

Defendant’s total confinement time in 13CF004798 consists of a total of eighteen years and three 

months and a term of extended supervision consisting of seven years and nine months. 

CASE 13CF004702:

Count One Two years (twelve months initial confinement, twelve months extended 
supervision)(consecutive to case 13CF004798) 

Count Two Six months (concurrent with count one but consecutive to 13CF004798) 

Count Four One year (concurrent with count one, but consecutive to 13CF004798) 

 The cases were assigned to this court as the successor to Judge Konkol’s homicide/sexual 

assault calendar, and a briefing schedule was issued.  The parties have submitted their respective 

briefs, which the court has reviewed.  The motion is denied for the following reasons. 

 The defendant first maintains that the contents of the CDRs and external hard drive 

should have been suppressed based on the clear wording of the search warrant which specified 

“cameras, video recording devices, or any other device capable of capturing photo and video 

images.”  He claims that neither a CDR nor an external hard drive has the ability to translate 

images to recorded form without the use of an external device to do so and does not fall within 

the items described in the warrant.  (Motion, pp. 4-5).   This issue was argued before Judge 

Konkol, who found that the CDRs and hard drive were both capable of “capturing” images and 

fell within the scope of the warrant.  (Tr. 9/19/14, p. 8).  The court declines to disturb Judge 

Konkol’s findings and stands by his determinations. 
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The defendant next maintains that the evidence was insufficient to convict him of 

possessing child pornography.  He does not dispute that the files contained child pornography or 

that they were located on his old hard drive which was taken by police in the execution of a 

search warrant.  He claims he did not know the images were on his hard drive and that the 

evidence was merely speculative because there was nothing to establish that he actually looked at 

or accessed any of them.  He further claims that because the State conceded there was no 

evidence that he ever viewed or accessed them, the scienter requirement of the elements of 

possessing child pornography were not met.  However, the State only had to prove that the 

defendant had knowledge of the videos, not that he had accessed them, and there was evidence to 

show that the files had been downloaded and saved to the hard drive/discs1 see State v. 

Lindgren, 275 Wis. 2d 851 (Ct. App. 2004).  There were also titles on the videos which would 

indicate to the average person that the people shown in the videos were minors.2  Sufficient 

evidence existed to convict the defendant of possessing child pornography in counts one through 

sixteen. 

The defendant’s third argument is that the jury instructions did not specifically define the 

standard to be applied (i.e. “reasonably should know”) and that his convictions turned instead on 

whether he “should have known” the contents of the videos, a lesser standard used for negligent 

conduct.  As the State indicates, and the defense concedes, trial counsel did not object to the 

instructions.  Was counsel ineffective?  Should a new trial be awarded in the interest of justice? 

The answer is no.  The jurors were provided with adequate instructions as required for 

possession of child pornography, and the court is satisfied that the phrase “reasonably should 

know” is a matter within the common knowledge of the jury.  There is not a reasonable 

1 Detective Sean Lips testified that child pornography is not typically downloaded or stored “accidentally.”  (Tr. 
11/11//14 p.m., at p. 22, 33). 
2 See State’s brief 11/22/17, pp. 3-4, 12. 



5

probability that the jury was confused by the phrase or that confidence in the outcome was 

undermined due to a misinterpretation or misunderstanding of the phrase.  A new trial is not 

warranted on this basis. 

The defendant next contends that “other acts” evidence was admitted without proper 

notice and that the court erred by denying his motion for mistrial after the State utilized it.  More 

specifically, he states that the State told the court and trial counsel at the final pretrial that it 

would not be using any “other acts” evidence, but then ambushed the defense in opening 

statement by telling the jury that four other CDs containing child pornography were found in the 

defendant’s apartment in addition to the single file charged as count seventeen.  The State argues 

that it did, in fact, give notice to the defense at the final pretrial that it would present evidence of 

uncharged child pornography items.  (Tr. 10/27/14, p. 5).  These arguments were presented 

previously to Judge Konkol, who ruled unfavorably for the defense.  (Tr. 11/11/14, a.m., p. 4). 

The court found that they were not “other acts,” but rather in the context, or nature, of the same 

events.  (Id.)  As Judge Konkol explained, “If the State finds, for instance, multiple items of 

contraband, they don’t have to charge somebody with every item of contraband or figure that it’s 

some other acts evidence.”  (Id.)  This court cannot find that Judge Konkol erroneously exercised 

its discretion in this matter and would have done the same.  This court agrees with the State’s

brief that the uncharged child pornography evidence was “inextricably intertwined with the 

evidence with the evidence that formed the basis of the charged counts.”  (State’s Brief, p. 10).

Even if the State did not provide proper notice, the defendant was not prejudiced as it did not 

result in a conviction on count seventeen.  The court declines to grant a new trial on this basis. 

The defendant asserts that to the extent that trial counsel waived or forfeited any of the 

above issues, he was denied the effective assistance of counsel.  Because the court finds that 
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merit does not exist in any of the above issues, counsel cannot be deemed to be ineffective, nor is 

a new trial warranted in the interest of justice. 

With respect to sentencing, the defendant claims that Judge Konkol based his sentence on 

the content of the images in the absence of any evidence that the defendant had seen them on a 

hard drive.  In this respect, he submits his sentence was not based on proper and accurate 

information, but rather on information predicated on unfounded assumptions or groundless 

inferences.  As indicated previously, the State did not have to prove that he had accessed or seen 

the video files, and based on the elements the State had to prove, a reasonable inference could be 

made at sentencing that the defendant had actually accessed or viewed some or all of the files. 

The defendant’s argument is self-serving and does not take into account that the jury convicted 

him of sixteen counts of possession of child pornography.  The contents of the videos were fair 

game for sentencing purposes. 

Lastly, the defendant argues that one of the conditions set by the court at sentencing was 

unreasonable and improper.  Judge Konkol had ordered the defendant not to be involved in any 

conduct “that rises to the level of a finding of probable cause that you have violated the criminal 

law.”  (Tr. 1/30/15, p. 80).  The court is persuaded by the State’s argument and declines to 

remove it. 

THEREFORE, IT IS HEREBY ORDERED that the defendant’s motion for 

postconviction relief is DENIED.

Circuit Court Judge/Circuit Court Commissioner/Register in Probate 

Title (Print or Type Name if not eSigned) 

Date 

Electronically signed by Carolina Maria Stark

Circuit Court Judge

06/01/2018








































