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TO THE HONORABLE JOHN G. ROBERTS, JR. CHIEF JUSTICE OF THE
UNITED STATES AND CIRCUIT JUSTICE FOR THE FOURTH CIRCUIT

Preliminary Statement
On behalf of the applicant, Brian Hampton Clark (“Brian Clark”), attached to
this application are the following appendices:

(A) Appendix A, a copy of a petition for writ of certiorari, which was delivered by
hand to the U.S. Supreme Court on April 15, 2020 towards filing of the same
in the next few days!.

(B) Appendix B, which is a copy from the record of this case in the Virginia
Supreme Court of a recognizance and appeal bond following the conviction of
Brian Clark in this case by the Circuit Court of Patrick County, Virginia.

(C) Appendix C, from the record of this case in the Virginia Supreme Court, is a
copy of a motion, as corrected, filed by Brian Clark on March 30, 2020,
seeking construction of Appendix B to apply to Brian Clark’s petition for a
writ of certiorari to the United States Supreme Court to allow Brian Clark to
remain free on bond pending this Court’s decision as to that petition;
alternatively, for a stay of incarceration pending the outcome of such petition

in this Court.

' Appendix A includes the petition for a writ of certiorari, which, in turn, includes
the appendices to that petition. One of those appendixes is Appendix D thereof,
which is the conviction order in the Circuit Court of Patrick County, Virginia. That
order contained an error because it stated, (at P. A10) “The Court determined that
the defendant knowingly waived trial by jury and proceeded to hear and determine
the case without a jury...” At p. 24 of the transcript of a hearing on September 15,
2017, the chief judge denied a motion by Brian Clark’s counsel for a jury trial.



(D) Appendix D, an order by the Virginia Supreme Court entered on April 15,

2020 denying such motion, and denying as moot a motion filed by Brian

Clark on April 14, 2020 seeking an expedited decision on his March 30, 2020

motion.

Statement of Application

Brian Clark moves for construction of a bond posted by him on his conviction
in state court for contempt of court to include his being free on bond pending the
outcome of a petition for a writ of certiorari to this Court, alternatively for a stay of
incarceration pending such outcome. Absent relief, Brian Clark faces the
requirement to report to jail by April 20, 2020 to serve a ten (10) day jail sentence.2

On March 20, 2018 he was sentenced to jail for 90 days for contempt of court
with suspension on certain conditions of all but ten (10) days. (Appendix A, Exhibit
D). He was taken to jail but released on a $2,500 bond. (Appendix B) Before and
during trial, and in appeals to the Court of Appeals of Virginia and the Virginia
Supreme Court, Brian Clark submitted that his federal due process rights3 required
the Chief Judge of the Circuit Court of Patrick County, Virginia (“the chief judge”),
who tried him, to grant his motion that such judge recuse himself. (Appendix A, pp.
19-23) Citing cases by this Court, he submitted the issue was not whether the chief

judge was biased against him, but whether an objective view would be that an

?Brian Clark’s counsel has conferred with the Commonwealth’s Attorney of Patrick
County, Virginia, the Honorable Stephanie Brinegar Vipperman, who advised she
would oppose an application to this Court seeking the stay requested in this
application.

3 U.S Constitution, Fifth Amendment and Fourteenth Amendment, prohibiting loss
of liberty without due process of law.



average judge in the chief judge’s position would be likely to have an
unconstitutional “potential for bias.” Id.
Reasons Asserted in Trial Court for Recusal of Trial Judge

Citing cases from this Court, (including Caperton v. A. T. Massey Coal Co.,
556 U.S. 868, 869 (2009) Brian Clark set forth as grounds that his federal due
process rights required recusal of the chief judge that an objective view would be
that an average judge in the chief judge’s position would have an unconstitutional
“potential for bias™ included the following undisputed facts:

(A) That the trial judge had charged Brian Clark with corntempt of court at the
suggestion of another judge of that court who was respondent in a petition
for a writ of prohibition filed by Brian Clark in the Virginia Supreme
Court (limited to state law) seeking reversal of an order by the
respondent judge restricting Brian Clark’s access to the clerk’s office
to less than that allowed to the public at large, even though Brian Clark
had never been convicted of any felony, any misdemeanor involving moral
turpitude or anything involving violence or threat of violence and
without prior notice to Brian Clark or any opportunity for a hearing.5
Noting that Brian Clark had raised an issue of being denied a hearing,

the respondent judge wrote the chief judge attaching emails stated to be

4 Appendix A, pp. 15-17 While contempt cases have been held to be sur generis and
not "criminal prosecutions" under the Sixth Amendment (see United Mine Workers
of America v. Bagwell, 512 U.S. 821 (1994)), a defendant in a contempt case is
entitled to due process of law. Fisher v. Pace, 336 U.S. 155 (1949); see also,
Pounders v. Watson, 521 U.S. 982 (1997)

5 Appendix A, pp 3-3-5



from Brian Clark that were more than a year old, which were contemptuous
of public officials, including judges.® The respondent judge suggested that if
the chief judge though well of it, he could charge Brian Clark with contempt
of court based on such emails and “give him “the due process he demands
from the Virginia Supreme Court.”?

In response to such letter from the respondent judge, the chief judge
charged Brian Clark with contempt of court. The respondent judge then
included in his answer in the Virginia Supreme Court to Brian Clark’s
petition for a writ of prohibition his letter to the chief judge the emails
attached, and the contempt charge and asked the Virginia Supreme Court to
stay decision on the petition for a writ of prohibition pending the outcome of
the contempt charge.

Brian Clark moved that the chief judge recuse himself on grounds of
Brian Clark’s federal due process rights, citing cases decided by this Court
that the issue was whether a judge in the chief judge’s position would have
an unconstitutional. “potential for bias.”8 Included in his grounds for such a
potential for bias, Brian Clark cited that the outcome of the contempt charge
would like affect his pending petition for a writ of prohibition in a higher

court and a separate federal lawsuit he filed that sought — solely under

6 Appendix A, p. 4
7Appendix A, p. 5
8 Appendix A, p. 6



federal law, a declaratory judgment that the respondent’s order as to Brian
Clark’s access to the clerk’s office was unenforceable.?

(B) At a hearing on the recusal motion, when Brian Clark’s counsel argued that
the contempt charge should be dismissed on public policy grounds because
the charge would not have been brought if Brian Clark had not filed a case in
a higher court, the chief judge stated,

“Well, the matter raised was your client didn’t have a change to have a
hearing, which is what your client wanted.” 10

(C) The chief judge had issued a written opinion in a matter involving child
visitation in which the chief judge had stated that Brian Clark had
“paranoid” views.!1

a. The chief judge (along with all the other judges of the Circuit Court of
Patrick County) had recused himself from Brian Clark’s divorce case.!2
Procedural History Relative to the Merits of this Application
The chief judge denied Brian Clark’s motion for recusal, stating that he could
act impartially in trying him.13 The Court of Appeals of Virginia denied an appeal
based on a per curium holding, citing state law, that the issue was whether Brian
Clark had proven that the trial judge was biased.l4 That court did not address Brian

Clark’s contention under federal law regarding his federal due process rights that

9 Id.

10 Trans. September 15, 2017 hearing, p. 7; Appendix A, p. 7

11 Appendix A, p.12.

12 Appendix A, p. 13.

13 Appendix A, p.7, 21, Transcript of September 15, 2017 hearing, pp. 21-24
14 p A. 7,Appendix C to Appendix A.



the issue was whether an objective view would indicate that a judge in the trial
judge’s position would have unconstitutional “potential for bias” other than to note
that was his contention.!> Brian Clark moved to rehear, citing that the per curium
opinion had addressed only state law and not his basis for recusal under federal law
based on this Court’s holdings.’® A three judge panel of the Court of Appeals of
Virginia denied Brian Clark’s appeal, citing as grounds the prior ruling of that court
(that cited only state law on the issue of recusal). 17. Brian Clark appealed to the
Virginia Supreme Court, which refused an appeal stating that court found no
reversible error.!8 The Virginia Supreme Court denied a petition to rehear.l® The
deadline to file a petition for a writ of certiorari is June 18, 2020. On April 15, 2020,
Brian Clark, by counsel, sent by courier to the U.S. Supreme Court for filing a
petition for a writ of certiorari.
Procedural History Regarding Bond

Appendix B, at Page 3, contained, inter alia, the following language prepared
by the appropriate authority or authorities for Clark to sign in order for him to be
released pending appeal:

I understand That I may ... leave the Commonwealth of Virginia until
my case, and any appeals in my case, are finished.”20

“P. A 6, Appendix C to Appendix A
16 “Appendix A, pp. 21, 22

17 Appendix B to Appendix A

18 Appendix A to Appendix A

19 Appendix E to Appendix A

* Appendix B, p.3



The reference to Brian Clark being able to leave the Commonwealth of
Virginia was explained in Appendix B to be limited to leaving the state only for
work purposes.

The only reference to appeal in Appendix B is to “appeals.”

Appendix C included a transcript (Exhibit 3 to Appendix C) of a hearing on
February 18 2020 before the Circuit Court of Patrick County, Virginia. The
Virginia Supreme Court on January 28, 2020 had denied Brian Clark’s appeal. On
February 11, 2020, Brian Clark had filed a petition to rehear, which was pending at
the time of the hearing before the Circuit Court of Patrick County, Virginia on
February 18, 2020. The transcript of that hearing shows that the chief judge of the
circuit court ruled on how to construe the extent of the appeal bond as follows:

How about if I continue the bond until you ask for your
rehearing with the Supreme Court? But after that, he’s got 30 days to

turn in if they turn you down, which would give you enough time to

ask the U.S. Supreme Court to tell me to do something different.2!

On March 20, 2020, the Virginia Supreme Court denied Brian Clark’s
petition to rehear. Pursuant to the chief judge’s ruling on February 18, 2020, on
March 24, 2020, a deputy clerk of the Circuit Court of Patrick County, Virginia
issued a commitment order (Exhibit 4 to “Appendix C) which, at p. 2, stated that
Brian Clark was to report to jail by April 20, 2020. On March 26, 2020, Brian Clark

filed a motion in the Virginia Supreme Court asking the Virginia Supreme Court to

! Appendix C, Exhibit 3, pp 3-4



construe the bond to allow Brian Clark to remain free on bond pending the outcome
of a planned timely filing of a writ of certiorari to the U.S. Supreme “Court.”22

By mistake, Brian Clark’s counsel did not, prior to filing the said motion on
March 26, 2020; consult with the Commonwealth’s Attorney of Patrick County,
Virginia to determine her positon regarding such motion.23 Realizing such mistake,
Brian Clark’s counsel conferred with the Commonwealth’s Attorney, who advised
she would oppose such motion but would not file a written opposition.2¢ Brian
Clark’s counsel then filed a corrected motion on March 30, 2020 seeking
construction of the bond to include appeal to the U. S Supreme Court, which
contained a statement that the Commonwealth’s Attorney opposed such motion but
would not file a memorandum in opposition.25

On April 14, 2020, Brian Clark’s counsel filed a motion seeking an expedited
decision on the corrected motion filed on March 30, 2020.26

On April 15, 2020, the Virginia Supreme Court denied Brian Clark’s
corrected motion seeking construction of his appeal bond to allow him to remain free
on bond pending petition for certiorari to be filed in this Court; alternatively to

suspend incarceration pending a decision by this Court on petition for certiorari.2?

22 This is referenced in Appendix C
23 Appendix C, p. 1

24 Appendix C, p. 2

25 Id.

26 Referenced in Appendix d

27 Appendix D



In that order, the Virginia Supreme Court denied as moot Brian Clark’s April 14,
2020 motion seeking expedited decision on his March 30, 2020 corrected motion.28

As a result of the foregoing, Brian Clark, by counsel, in this application seeks
an emergency order by this Court to construe the bond posted by Brian Clark on
March 20, 2018 to extend to the outcome of a petition for a writ of certiorari,
currently in process to be completed in the next few days; alternatively that this
Court order stay of incarceration pending the outcome of his petition for certiorari.

Absent relief by this Court of this application, Brian Clark, under the order
entered by the clerk’s office of the circuit court, based on the trial court’s February
18, 2020 ruling has a requirement by the end of the business day on Monday, April
20, 2020 to report to the Patrick County, Virginia jail to complete service of a ten
(10) jail sentence2?

Grounds for the Relief Requested

An individual Justice is authorized to issue a stay “for a reasonable time to
enable the party aggrieved to obtain a writ of certiorari.” 28 U.S. C. Section 2101 (f)
Such action is proper if there is “(1) ‘a reasonable probability’ that the Court will
grant certiorari, (2) ‘a fair prospect’ that the Court will then reverse the decision

below, and (3) ‘a likelihood that irreparable harm [will result from the denial of a

28 Id.

29 Exhibit 4 to Appendix C. Brian Clark, by counsel, has sent a separate motion to
the Clerk’s office of the Circuit Court of Patrick County, Virginia seeking delay of
incarceration on the independent grounds of the COVID virus. The
Commonwealth’s Attorney of Patrick County, Virginia advised Brian Clark’s
counsel by email that she will oppose that motion on grounds she has consulted
with law enforcement who have indicated they can appropriately incarcerate Brian
Clark despite the virus.



stayl.” Maryland v. King, 133 S. Ct. 1, 2, (2012) Roberts, C.J. in chambers).
Similarly, any judicial officer — including a Circuit Justice — “shall order” release on
bail pending disposition of a certiorari petition, so long as (1) the applicant is not
likely to flee or pose any danger, and (i) his appeal presents a “{substantial
question of law” that, if decided in his favor, is “likely to result in ... reversal” or “a
new trial.” 18 U.S.C. Section 3143 (b). Explicating that standard, Justices have
looked to whether there exists “a reasonable probability that four Justices are likely
to vote to grant certiorari” Julian v. United States, 463 U.S.1308 (1983)
(Rehnquist, C.J.) see also U.S. Mann I Opp. 12, Warner v United States, 463 U.S.
1308 (1983 (Rehnquist, C.J..) see also U.S. Mem. In Opp. ‘12, Warner v. United
States, No. 07A373 (Nov. 2007) (objection to bail, as “there is no reasonable
probability that this Court will grant certiorari”)3o.

In this case, Brian Clark is highly unlikely to flee and poses no danger, his
appeal submits a substantial question of law that if decided in his favor would
result in reversal of his conviction, and there is a reasonable probability that
certiorari may be granted.

1. For Purposes of Construction of the Appeal Bond, There is No Reason to
Construe An Appeal to the U.S. Supreme Court Differently Than An Appeal to
the Court of Appeals of Virginia and the Virginia Supreme Court

As set forth herein above, the Circuit Court of Patrick County, Virginia has

construed the appeal bond by Brian Clark (posted with security by a bail bondman)

30 The language in this part of this application is taken from a successful
application to this Court by Governor Robert McDonnell of Virginia who
successfully appealed to this Court from a conviction and who successfully applied
to this Court for a stay of incarceration pending his appeal.
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to extend to Brian Clark’s appeal to the Court of Appeals of Virginia, his petition to
rehear denial of appeal by the Court of Appeals of Virginia, his appeal to the
Virginia Supreme Court, his petition in the Virginia Supreme Court seeking
reversal of that court’s denial of his appeal, but held that such appeal would extend
to an appeal to this Court only if this Court decided to extend such appeal to a
petition for writ of certiorari. The Virginia Supreme Court on April 15, 2020
denied a pleading filed by Brian Clark on March 30, 2020 seeking to construe the
appeal as applying to a petition for writ of certiorari filed in this Court.

Brian Clark, by counsel, submits there is no logical reason to apply a pending
bond to all appeals in state court, excepting only an appeal to this Court. Because
the bond papers contained no reference to anything other than “appeals,” it should
follow that “appeals” should include all appeals, including to this Court.

2. Unless Incarceration is Stayed Pending the Outcome of Petition for Writ of
Certiorari, the Effect Would Be to Render Brian Clark’s Appeal to this
Court Almost Moot.

If the relief sought in this application is denied, and if Brian Clark, as a
result, is required to report to jail by the end of the day on April 20, 2020, then he
will have completed his ten (10) days of jail time by the time this Court will have

made a decision on his petition for a writ of certiorari.

3. The State Courts Decided the Issue of Brian Clark’s Recusal Motion With
Reference to State Law, but Not to the Cases By This Court Deciding Federal Law

In the decisions regarding Brian Clark’s recusal motion, the Chief Judge of
the Circuit Court of Patrick County, Virginia stated that he would be impartial, but

that did not address the decisions of this Court that the issue is not whether a judge

11



would be biased, but whether an objective view that a judge in the position of the
judge asked to recuse himself would have an unconstitutional “potential for bias.”

In the per curium opinion by the Court of Appeals of Virginia denying Clark’s
appeal to that court (the only opinion with any detail by any of the appellate state
courts), the Virginia Court of Appeals upheld the chief judge’s denial of Brian
Clark’s recusal motion, citing only state law cases.

In Caperton v. A. T. Massey Coal Co., 556 U.S. 868, 869 (2009), this Court
cited Mayberry v. Pennsylvania, 400 U.S. 455 (1971), stating, in part, the

following:

In reiterating that the rule that "a defendant in criminal contempt
proceedings should be [tried] before a judge other than the one reviled
by the contemnor," (citing Mayberry, supra......, rests on the relationship
between the judge and the defendant (citation), the Court noted that
the objective inquiry is not whether the judge is actually biased, but
whether the average judge in his position is likely to be neutral or
there is an unconstitutional "potential for bias." (citation).

-- [Emphasis supplied]3!

There has been no rationale set forth by the Virginia courts that have
made decisions in this case that have stated in any detail why Brian Clark’s has
been mistaken in his submission of fact, law, and argument in favor of his
contention that that his federal due process rights required that the chief judge

recuse himself in this case. Brian Clark, by counsel, submits that this constitutes

31 See also Cooke v. United States, 267 U.S. 517 (1925); Taylor v. Hayes, 418 U.S.
488 (1974);
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grounds that incarceration should be stayed pending this Court’s consideration of
what he is in the process of filing as a petition for a writ of certiorari.

4. There is Nothing in the Record To Indicate That Brian Clark is A Flight Risk or
Poses Any Danger to the Public

There has not been any suggestion that Brian Clark is a flight risk. There is
adequate protection in a $2,500 secured appeal bond. There is no reason to conclude
that he would subject himself, at a minimum, to a full 90 day jail sentence and
liability to a bail bondsman for $2,500 to avoid a ten (10) day jail sentence. Prior to
his conviction in this case, Brian Clark had a completely clean criminal record.32

5. Brian Clark Has a Strong Case For Reversal of His Conviction on the Basis
of a Substantial Question of Law With Grounds for Grant of a  Writ of Certiorari

As set forth in Appendix A (which has been delivered for filing in this Court as
a petition for a writ of certiorari), the facts of this case involve matters that are
unprecedented in this country. In addition to the fact that the chief judge who tried
Brian Clark had previously recused himself from Brian Clark’s divorce case (along
with the other judges of the Circuit Court of Patrick County, Virginia), and aside
from the fact that the chief judge had previously written an opinion in a child
visitation case that Brian Clark had “paranoid” views, the record was clear from
unconverted facts that a material reason the chief judge filed the contempt charge
against Brian Clark (based on email evidence over a year old that impugned judges
including the chief judge) was in reaction to Brian Clark’s having filed a legal

proceeding in a higher court joining one of the judges of the Circuit Court of Patrick

32 Appendix A, p. 2
13



County, Virginia as respondent because that judge had restricted Brian Clark’s
access to the clerk’s office to less than that available to the general public, without
any prior notice, without any opportunity to be heard, and despite the fact that
Brian Clark had never been convicted of any felony, misdemeanor involving moral
turpitude, or anything involving violence or threat of violence. Further, as set forth
in detail in Appendix A, one of the purposes of the contempt charge was to set forth
a defense in the Virginia Supreme Court of a grounds to stay Brian Clark’s petition
for an order for that higher court to reverse the respondent judge’s order restricting
his access to the clerk’s office to less than that accorded the general public. Further,
the chief judge stated as to this issue that Brian Clark had complained of not
having a hearing. Under these circumstances, there was a compelling record that an
objective view would be that an average judge in the place of the chief judge would
have an unconstitutional “potential for bias” so that Brian Clark’s federal due
process rights were breached by the chief judge’s order denying Brian Clark’s
recusal motion.

Brian Clark asks this Court to consider Appendix A in its entirety as setting
forth grounds to grant this application for emergency relief to allow him to remain
free on bond pending this Court’s decision on what he has delivered to be filed as a
petition for certiorari.

Conclusion

Wherefore, Brian Clark asks this Court to grant his application construction
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of a bond posted by him on his conviction in state court for contempt of court to
include his being free on bond pending the outcome of a petition for a writ of

certiorari

April 16, 2020 Respe%zubmitted.
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As required by Supreme Court Rule 29.5, the undersigned, Henry W.
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mail and by Federal Express and by regular mail to the following:

The Honorable Stephanie Brinegar Vipperman,
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Patrick County, Virginia

124 Slusher Street

P.O.; Box 268

Stuart, Virginia 24171

Email. svipperman@co.patrick.ya.us
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QUESTIONS PRESENTED

The petitioner, Brian Hampton Clark (“Brian
Clark”) seeks reversal of a conviction of contempt of
court entered by the Honorable David V. Williams,
chief judge of the Circuit Court of Patrick County,
Virginia (“Judge Willilams”) on grounds dJudge
Williams erred in denying Brian Clark’s motion for
recusal of Judge Williams in this case. Brian Clark
contends that Judge Williams’ denial of such recusal
motion denied Brian Clark his due process rights
under the Fifth and Fourteenth Amendments to the
United States Constitution.

The questions for consideration by this Court are
as follows:

1. Whether the fact that the contempt charge in
this case was openly brought in response to
Brian Clark’s petition for a writ of prohibition in
the Virginia Supreme Court joining as
respondent one of the judges of the Circuit Court
of Patrick County, Virginia (“the trial court”)
required that the Honorable David V. Williams
(“Judge Williams”), chief judge of the trial court,
to comply with Brian Clark’s federal due process
rights, to grant Brian Clark’s motion that Judge
Williams recuse himself?

2. Whether the totality of the circumstances
indicated that an average judge in the position of
Judge Williams would have a “potential for bias”
so as to require his recusal to comply with Brian
Clark’s federal due process rights, where (a)
Judge Williams had previously issued a written



1

opinion stating that Brian Clark had “paranoid”
views; (b) along with other judges of the trial
court, Judge Williams had recused himself from
Brian Clark’s divorce case; (c) Judge Williams
would not have issued the contempt charge
except that Judge Clark suggested he do so in
response to Brian Clark filing an action in a
higher court joining Judge Clark as respondent;
(d) the outcome of the contempt charge in this
case pending when Brian Clark moved for recusal
at that time carried a manifest potential to affect
the petition for prohibition (solely on state law
grounds) then pending in the Virginia Supreme
Court, and a case Brian Clark filed in federal
court also challenging (solely on federal law
grounds) Judge Clark’s order, issued without
notice or opportunity for hearing conditioning
Brian Clark’s access to the clerk’s office of the
trial court on conditions not imposed on the
general public; and (f) Judge Willlams, in
discussing linkage between the case Brian Clark
filed in the Virginia Supreme Court and the
contempt charge stated, “Well, the matter raised
was your client didn’t have a chance to have a
hearing, which is want your client wanted.”?
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PETITION FOR A WRIT OF CERTIORARI

Petitioner Brian Hampton Clark (“Brian Clark™)
submits this petition for a writ of certiorari to review
the order of the Virginia Supreme Court refusing his
appeal from the refusal by the Court of Appeals of
Virginia to grant him an appeal from his conviction
for contempt of court — with a jail sentence — by the
Circuit Court of Patrick County, Virginia, and the
order by the Virginia Supreme Court denying his
petition to rehear that court’s refusal of his appeal.

OPINIONS AND ORDERS BELOW

Included as exhibits to this petition are (a) the
order for conviction of Brian Clark by the Circuit
Court of Patrick County, Virginia; (b) an order by
one of the judges of the Court of Appeals of Virginia
denying Brian Clark’s appeal; (c) a further order by
the Court of Appeals of Virginia denying Brian
Clark’s petition to rehear denial of his appeal; (d)
order by the Virginia Supreme Court denying Brian
Clark’s appeal to that court; and (e) order by the
Virginia Supreme Court denying Brian Clark’s
petition to rehear denial of appeal. None of the
foregoing specifically addressed Brian Clark’s
contention that denial of his recusal motion violated
his federal due process rights because those rights
required recusal where an objection view would
indicate that an average judge in Judge Williams’
positon would likely have an unconstitutional
“potential for bias.” Of the above, only Appendix C
contained any opinion. Appendix C addressed Brian
Clark’s recusal motion only as to Virginia State law,
but did not address Brian Clark’s assertion of his



federal due process rights as grounds for recusal of
Judge Williams.

JURISDICTION

The Virginia Supreme Court entered an order on
January 28, 2020 denying Brian Clark’s appeal and
entered an order denying his petition to rehear on
March 21, 2020. This Court’s jurisdiction to
consider this petition for certiorari rests on 28 U.S.C.
§ 1257 (a).

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

The Fifth Amendment to the United States
Constitution and the Fourteenth Amendment to the
United States Constitution. (Appendix F)

STATEMENT OF THE CASE

Undisputed facts 1n this case are unprecedented
in this country.

Prior to Brian Clark’s conviction of contempt of
court in this case, he had never been convicted of any
felony, any misdemeanor involving moral turpitude,
or anything involving violence.! He had been

1 A certified copy of the entire record of the case in which Brian
Clark filed a petition for a writ of certiorari in the Virginia
Supreme Court (“the prohibition case”) was made a part of the
record in the hearing on motions, including recusal motions,
heard prior to evidence at the trail of this case in the trial court
on March 20, 2018 at p. 7 of the transcript of the trial in the
trial court. (The entire record of the petition for writ of
prohibition case, as thus entered into the record of this case, is



acquitted by the Honorable Willard Greer (“Judge
Greer”), a different judge of the Circuit Court of
Patrick County, Virginia (“the trial court™), of an
earlier charge of contempt of court.2

Although Brian Clark had a clean criminal
record, he was considered in Patrick County,
Virginia (“Patrick County”) to be a malcontent. In a
domestic case involving child visitation, Judge
Williams had referred to him as having “paranoid”
beliefs.3 All of the judges of the 21st Judicial Circuit
of Virginia had recused themselves from his divorce
case.* While riding as a passenger in a car driven by
his sister, he had been stopped in Patrick County by
a deputy sheriff. After Brian Clark filed a 42 U.S.C.
Section 1983 lawsuit (“Brian Clark’s federal
lawsuit”) that included challenge of that traffic stop,
a jury rendered a verdict in favor of the deputy
sheriff. The U.S. District Court of the Western
District of Virginia granted a motion filed under
Rule 58 of the Federal Rules of Civil Procedure; set

referred to herein after as “Rec., pet. for proh.”) As introduced
into the record in this case, Brian Clark’s petition for a writ of
certiorari at pp. 43-46 contained Brian Clark’s declaration
under penalty of perjury that , except for the original of certain
emails, those facts were true and correct to the best of his
knowledge, information and belief. Therefore, he swore to the
fact set forth at pp. 10-11 that he had never been convicted of
any felony, misdemeanor involving moral turpitude, or
anything involving violence or threat of physical violence. (For
purposes of the record, the petition for a writ of prohibition
filed by Brian Clark in the Virginia Supreme Court and made a
part of the record in this case as stated herein, is referred to
hereafter as “the pet. for proh”)

2 Pet. for proh., p. 6 § 10

3 Pet. for proh. Exh. J, p. 2 of letter opinion by Judge Williams.
4P, 1, Brian Clark’s Recusal Motion, filed September 12, 2017



aside the jury verdict; and entered a judgment in
favor of Brian Clark against the deputy sheriff for
nominal damages and attorney’s fees. (Clark wv.
Coleman, et al; U.S. District Court, Western District
of Virginia; Case No. 4: 17-cv-00045-MFU-RSB,
Order entered on March 24, 2020 Dkt No. 156)°

One of the judges of the Circuit Court of Patrick
County, Virginia, the Honorable Martin F. Clark Jr.
(“Judge Clark”), (no kin to Brian Clark) without any
opportunity for Brian Clark to be heard, or any prior
notice at all, had issued an oral order banning Brian
Clark from the clerk’s office (“the clerk’s office”) of
the trial courts. After Brian Clark retained his
present legal counsel, Judge Clark modified his
order to allow Brian Clark access to the clerk’s office
if accompanied by his lawyer.” In response to
written objection by Brian Clark’s legal counsel and
after Brian Clark was acquitted of contempt of court
by Judge Greer, Judge Clark modified his order a
second time to allow Brian Clark to enter the clerk’s
office on 24 hour notice,® but would not allow him
access to the clerk’s office on the same terms
available to the general public. Id.

On grounds such modified order put him in a
status of second class citizenship, Brian Clark filed a
petition for a writ of prohibition in the Virginia
Supreme Court, joining Judge Clark as respondent?,
and filed his federal lawsuit, joining the Patrick

5 This case is herein after referred to as “Clark v. Coleman et
al.”

6 Pet. for proh., pp. 4-5, 9,9 1-2, 8

7 Pet. for proh. P 5, 13

8 Pet. for proh. pp 5, n. 3, 7, 11, Exh. J

% Pet. for proh.



County sheriff as one of the defendants, seeking in
one of the counts of that case a declaratory judgment
that the sheriff could not enforce Judge Clark’s order
limiting Brian Clark’s access to the clerk’s office to
less than that available to the general public — on
grounds, inter alia, that such order violated Brian
Clark’s federal rights of free speech, due process, and
equal treatment under the law.10

As respondent in the case brought by Brian
Clark seeking a writ of prohibition, Judge Clark
wrote Judge Williams, enclosing emails over a year
old, which stated they were from Brian Clark and
which spoke contemptuously about local public
officials, including judges.l! Judge Clark wrote
Judge Williams suggesting that if Judge Williams
thought well of it, he could charge Brian Clark with
contempt of court on the basis of such emails and
“give him [Brian Clark] the due process he demands
from the Virginia Supreme Court.” Id. In response,
Judge Williams issued a contempt of court charge in
the trial court against Brian Clark based on the
emails attached to Judge Clark’s letter to him.!2

Judge Clark, by counsel, then filed a responsive
pleading in the Virginia Supreme Court attaching
his letter to Judge Williams, the emails enclosed
with that letter, and a request that the Virginia
Supreme Court stay Brian Clark’s case seeking a

10 Clark v. Coleman et als. (Dkt No. 1)

11 Rec. of Proh. case, Letter from Judge Clark to Judge
Williams, attached as Exh. to Judge Clark’s answer to Pet. for
proh.

12 July 25, 2017 charge of contempt of court in the trial court in
this case.



writ of prohibition pending the outcome of the

contempt charge issued by Judge Williams against
Brian Clark.!3

While the petition for a writ of prohibition and
Brian Clark’s federal lawsuit were pending, Brian
Clark filed defense motions in this case which
included a motion seeking recusal of Judge Williams
and all of the judges of the 21st Judicial Circuit.'4 In
that motion, Brian Clark argued that any objective
observer would be likely to conclude that any
acquittal of him as to the pending contempt charge
could be construed in favor of his petition for a writ
of prohibition in the Virginia Supreme Court and in
favor of his federal lawsuit as to that count seeking a
declaratory judgment that the sheriff could not
enforce Judge Clark’s order restricting Brian Clark’s
access to the clerk’s office to less than that allowed
the general public. Id. Brian Clark’s motion for
recusal cited case law by this Court to the effect that
the 1ssue was not whether a judge was in fact biased
against ta defendant, but whether the average judge
in  such judge’s position would have an
unconstitutional “potential for bias.” Id. Brian
Clark’s motion for recusal also cited case law of this
Court to the effect that there were increased grounds
for recusal in contempt of court cases with the
passage of time. Id.

On September 15, 2017, Judge Williams heard
the recusal motion. (Tr. September 15, 2020 hearing
in trial court) When Brian Clark’s counsel pointed

18 Rec. of Proh. case, Answer by Judge Clark to pet. for proh.
14 Pp, 1-5, Motion 1 (Motion for Recusal) filed in trial court on
September 12, 2017.



out that Judge Clark had suggested a charge of
contempt of court in response to Brian Clark’s
petition in the state’s highest court joining Judge
Clark as respondent, Judge Williams stated,

“Well, the matter raised was your client
didn't have a change to have a hearing,
which i1s what your client wanted.” 15

Counsel for Brian Clark contended that such
statement at such hearing by Judge Williams was
additional grounds for Judge Williams to recuse
himself.16 Brian Clark’s counsel argued that “the
law says if an independent observer concluded that
there is a potential for biased {sic] then there should
be recusal.”1?

Judge Williams stated that a judge must avoid
impropriety or the appearance of impropriety!® and
further stated he could be impartial!® and denied the
motion for recusal.?0 Brian Clark renewed his
recusal motion after being served with the contempt
charge on March 20, 2019, with his renewed motion
adding as grounds Judge Williams statement on
September 15, 2017 that, “Well, the matter raised
was your client didn't have a change to have a

15 Trans. September 15, 2017 hearing, p. 7

16 “Well, Your Honor, I submit that the state ... that that
statement is added grounds for the motion for recusal. Id.

171d, p. 18.

18 1d p. 21

12 1d p. 23

20 Id p. 24



hearing, which is what your client wanted?2! Judge
Williams denied the renewed recusal motion.22

After a trial2? Judge Williams found Brian Clark
guilty of contempt of court and sentenced him to 90
days in jail, with all but 10 days suspended, based on
conditions that included compliance with dJudge
Clark’s aforesaid order, as modified, placing the

aforesaid conditions on Brian Clark’s access to the
clerk’s office.24

The Court of Appeals of Virginia2® and the
Virginia Supreme Court?6 denied appeal, from which
Brian Clark files this petition for certiorari.

Throughout this case, Brian Clark contended
that the refusal of Judge Williams to recuse himself
violated Brian Clark’s federal due process rights, a
positon stated explicitly in the trial court, on appeal
to the Court of Appeals of Virginia (which denied
appeal) and to the Virginia Supreme Court (which
refused an appeal and denied a petition to rehear).2”
This petition asks this Court to grant a writ of
certiorari and reverse Brian Clark’s conviction with

21 Brian Clark’s renewed March 2018 motion, submitted after
he was served with the contempt charge on the day of trial and
before the trial commenced, pp. 5-6, 8-9 Trans. March 20, 2019
Trial in trial court.

221d. p. 9

28 Trans. March 20, 2018 trial.

24 Appendix D.

25 Appendix B, Appendix C

26 Appendix A, Appendix E

27 This is set forth in detail in Section III of the argument that
follows.



remand of this case for appointment of a new judge
with a new trial.

Brian Clark’s petition for a writ of prohibition
was denied by the Virginia Supreme Court on
grounds the issue on prohibition was not whether an
order should have been issued, but whether the trial
court had jurisdiction to do so28 After the trial of
this case, on August 16, 2018, that part of Brian
Clark’s federal lawsuit seeking a declaratory
judgment finding Judge Clark’s order unenforceable
by the sheriff was dismissed on a motion for
summary judgment on grounds that the Rooker-
Feldman doctrine barred the U.S. District Court
from overruling the decision by the Virginia
Supreme Court in denying the petition for a writ of
prohibition. (Clark v. Coleman et al., Dkt. No. 89)

REASONS FOR GRANTING THE PETITION

I. THE PROSECUTION OF BRIAN CLARK WAS
MANIFESTLY INTENDED TO PUNISH HIM FOR BRINGING
AN ACTION IN A HIGHER COURT AND IN FEDERAL COURT
CHALLENGING AN ORDER ENTERED WITHOUT ANY
NOTICE TO HIM OR OPPORTUNITY TO BE HEARD BY THE
TRIAL COURT ON THE PRETEXT THAT THE CONTEMPT
CASE WOULD PROVIDE HIM THE NOTICE AND HEARING
HE COMPLAINED TO A HIGHER COURT OF HAVING BEEN
DENIED.

While Brian Clark contends in this petition that
the prosecution in this case was to punish him for
joining a judge of the trial court as respondent in a

28 Rec. of Prob. Case, order by Virginia Supreme Court
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case he filed in a higher court, Brian Clark does not
contend that such was done in any devious way.
What Judge Clark and Judge Williams did, which
Brian Clark contends was to punish him for going to
a higher court, was done completely on the public
record. After being served with Brian Clark’s
petition for a writ of prohibition, Judge Clark wrote
the trial court’s chief judge, Judge Williams,
attaching emails more than a year old, and stated
that if Judge Williams thought well of it, he could
charge Brian Clark with contempt of court because
of those emails and “give him the due process he
demands from the Virginia Supreme Court.”

In stating that Brian Clark was demanding due
process from the Virginia Supreme Court, Judge
Clark referred to Brian Clark’s petition for a writ of
prohibition, which had set forth facts not in dispute
that Judge Clark had banned him from the clerk’s
office by means of an oral order with no prior notice
to Brian Clark and with no opportunity to be heard,
and despite the fact Brian Clark had a clean
criminal record with no evidence that he had
threatened violence. When Brian Clark’s lawyer
wrote Judge Clark to seek reversal of Judge Clark’s
order, Judge Clark confirmed such order, and,
although modifying it to allow Brian Clark entry into
the clerk’s office with his lawyer or on 24 hour
notice, Judge Clark did not allow Brian Clark him
the same right of entry to the clerk’s office permitted
to the general public.

In responding to letters from Brian Clark’s
lawyer’s request for reversal of his orders as to Brian
Clark’s entry into the clerk’s office, Judge Clark did
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not reference the emails he later sent to Judge
Williams, so that, on the record, it does not appear
that Brian Clark’s counsel was put on notice that if
he filed a petition for a writ of certiorari in the
Virginia Supreme Court, he would thereby risk
prosecution of Brian Clark based on emails that
were not cited by Judge Clark as grounds for his
order denying Brian Clark the same rights for entry
into the clerk’s office granted to members of the
general public.

In reaction to Brian Clark’s petition for a writ of
prohibition, Judge Clark did not offer him a hearing
for consideration of the emails as “the due process he
demands” for a determination of whether he would
be allowed the same access to the clerk’s office as
members of the general public. Rather, after being
served as respondent in Brian Clark’s petition for a
writ of prohibition, Judge Clark raised the emails for
the first time in a letter to Judge Williams stating
that if Judge Williams thought well of it, he could
charge Brian Clark with contempt of court based on
the emails (more than a year old) and thereby give
Brian Clark the due process he demanded from the
Virginia Supreme Court. However, this contempt
case could not have given Brian Clark due process he
requested, because, as Judge Williams later
acknowledged, Brian Clark never asked to be
subjected with a charge carrying a jail sentence,
rather asked for due process on whether he would
have the same rights to entry of the clerk’s office as
available to the general public. Judge Williams’
contempt charge served on Brian Clark, initiated at
the suggestion of Judge Clark, was a classic case of
“look what you made me do.” This was reinforced by
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Judge Williams’s statement during a hearing in
September 2017, in which Judge Williams
characterized Judge Clark’s letter to him as follows:

“Well, the matter raised was your client
didn’t have a change to have a hearing,
which 1s what your client wanted.”

II. BECAUSE OF THE COMBINATION OF (A) WHAT IS SET
FORTH IN (I) ABOVE; (B) PRIOR RECUSAL OF ALL OF THE
JUDGES OF THE TRIAL COURT IN ANOTHER CASE ON
LESSER GROUNDS; (C) JUDGE WILLIAMS PRIOR
JUDICIAL STATEMENT THAT BRIAN CLARK HELD
“PARANOID” VIEWS; AND (D) THE LONG PASSAGE OF
TIME SINCE THE EMAILS AT ISSUE IN THIS CASE AND THE
FILING OF THE CHARGE, JUDGE WILLIAMS WAS
REQUIRED BY BRIAN CLARK'S FEDERAL DUE PROCESS
RIGHTS TO GRANT HIS RECUSAL MOTION

Leaving aside everything else in the record of
this case, on the grounds alone that Judge Williams
issued the contempt charge in this case to meet the
suggestion of Judge Clark seeking, in effect,
punishment of Brian Clark for going over Judge
Clark to Virginia’s highest court. Brian Clark’s due
process rights under the Fifth and Fourteenth
Amendments to the United Supreme Court required
Judge Williams to grant Brian Clark’s recusal
motion. However, there were additional grounds
requiring recusal to guarantee such due process
rights:

e Judge Williams had previously issued a
written opinion stating that Brian Clark held
“paranoid” views.
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o Judge Williams, and all of the judges of
the trial court, had previously recused
themselves from the Brian Clark’s divorce case.

e Even if the contempt charge were not
construed as a form of punishment for Brian
Clark filing his petition for a writ of prohibition
in the Virginia Supreme Court, when Brian
Clark filed his recusal motion, and when it was
heard and first denied in September 2017, there
were pending in the Virginia Supreme Court and
i the U.S. District Court for the Western
District of Virginia two cases brought by Brian
Clark challenging Judge Clark’s orders granting
Brian Clark less access to the clerk’s office than
allowed to the general public. As set forth in
Brian Clark’s recusal motion, when he filed such
motion, 1t appeared that if he were acquitted in
the contempt case then pending, such could
support his case challenging Judge Clark’s order
as to conditions for his entry into the clerk’s
office.

Further, dJudge Clark had made the
contempt case an issue in the case as to the
petition seeking a writ of prohibition then
pending in the Virginia Supreme Court. Because
Judge Clark, by counsel, had made the contempt
case an issue as to the outcome of a case in
which Judge Clark was a party, Judge Williams
should have, on that grounds alone, recused
himself, because he had acted on Judge Clark’s
suggestion to issue the contempt charge against
Brian Clark on the open proposal that such
would be relevant to Brian Clark’s petition to a
higher court.
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e For the reasons set forth above, an
objective view of this case was that a average
judge in Judge Williams’ position would be likely
to have an unconstitutional “potential for bias.”

o The contempt charge in this case based
on a letter from Judge Williams dated July 25,
2017, which referenced email stated to have been
from Brian Clark, including an email dated
February 14, 2016 which, in part, referenced
local judges who had recused themselves (which
included all of the judges of the 21st Judicial
Circuit, of which Judge Willlams was chief
judge) and stated

“... I therefore request copies of
each ones Oath of Office, and the surety
bond information and BSB license
numbers.

I WILL tie in their Motives with
BB&T and others involving the  theft
of hundreds of thousands of Dollars ....”

Because the contempt charge against Brian
Clark alleged he sent an email more than 17 months
before the charge was brought that included
language indicating that judges including Judge
Williams had been corrupt, the passage of time alone
required that Judge Williams grant Brian Clark’s
recusal motion.
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Brian Clark, by counsel, submits the following
case law in support of the five contentions set forth
above.29

In a case involving due process rights in

contempt proceedings®® Cooke v. United States, 267
U.S. 517 (1925) Chief Justice Taft of this Court
stated the following:

“The power of contempt which a judge
must have and exercise in protecting the due
and orderly administration of justice and in
maintaining the authority and dignity of the
court 1s most important and indispensable.
But its exercise 1s a delicate one and care is
needed to avoid arbitrary or oppressive
conclusions. The rule of caution is more
mandatory where the contact charged has
in it the element of personal criticism or
attack upon the judge. The judge must
banish the slightest personal impulse to
reprisal, but he should not bend backwards
and injure the authority of the court by too
great leniency. The substitution of another
judge would avoid either tendency but it 1s
not always possible. Of course, where acts of
contempt are palpably aggravated by a

29 The following argument tracks the argument on this issue in
Brian Clark’s petition for appeal to the Virginia Supreme
Court.

30 While contempt cases have been held to be sui generis and
not “criminal prosecutions” under the Sixth Amendment (see
United Mine Workers of America v. Bagwell, 512 U.S. 821
(1994)), a defendant in a contempt case is entitled to due
process of law. Fisher v. Pace, 336 U.S. 155 (1949); see also,
Pounders v. Watson, 521 U.S. 982 (1997)
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personal attack upon the judge in order to
drive the judge out of the case for ulterior
reasons, the scheme should not be permitted
to succeed. But attempts of this kind are
rare. All of such cases, however, present
difficult questions for the judge. All we can
say upon the whole matter 1s that where
conditions do not make it impracticable, or
where the delay may not injure public or
private right, a judge called upon to act in a
case of contempt by personal attack upon
him, may, without flinching from his duty,
properly ask that one of his fellow judges
take his place. Cornish v. United States, 299
F. 283, 285; Toledo Newspaper Co. v. United
States, 237 F. 986, 988. The case before us 1s
one in which the issue between the judge
and the parties had come to involve marked
personal feeling that did not make for an
impartial and calm judicial consideration
and conclusion, as the statement of the
proceedings abundantly shows.”

In Mayberry v. Pennsylvania, 400 U.S. 455
(1971), a pro se defendant engaged in personal abuse
of the trial judge. This Court appeared to leave open
the option of the trial judge to act immediately and
summarily to quell contempt by citing and convicting
an offender, thus empowering the judge to keep the
trial going, but indicated that if the judge waited
until the conclusion of the trial he should defer to
another judge.

In Taylor v. Hayes, 418 U.S. 488 (1974), Justice
White’s opinion for this Court stated that because
“marked personal feelings were present on both
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sides” and because “unseemly conduct [had] left
personal stings” another judge should have been
substituted for the trial judge for the purpose of
finally disposing of contempt charges in that case.

In Caperton v. A. T. Massey Coal Co., 556 U.S.
868, 869 (2009), this Court cited Mayberry, supra.
stating, in part, the following:

113

In reiterating that the rule that “a
defendant in criminal contempt proceedings
should be [tried] before a judge other than
the one reviled by the contemnor,” Mayberry
v. Pennsylvania ....., rests on the relationship
between the judge and the defendant
(citation), the Court noted that the objective
inquiry 1s not whether the judge i1s actually
biased, but whether the average judge in his
position 1s likely to be neutral or there 1is
an unconstitutional “potential for bias.”
(citation).

Brian Clark, by counsel, submits it is not
necessary for a defendant charged with contempt to
show -- in a motion seeking recusal -- that the judge
assigned the trial of the contempt case is prejudiced
against him. It should be sufficient to justify recusal
if matters related to or surrounding the contempt
case indicate an objective inquiry would demonstrate
that the average judge in the position of the judge
assigned the case would have an unconstitutional
“potential for bias.” (See Caperton, supra.) That was
the argument made on Clark’s behalf before Judge
Williams, before the Court of Appeals of Virginia,
and before the Virginia Supreme Court.
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In this case, any objective observer would be
likely to conclude that any acquittal of the contempt
charges pending against Brian Clark in this case
when he first filed a recusal motion in September
2017, could be construed in favor of his then pending
petition in the Virginia Supreme Court seeking a
writ of prohibition (in which he stated he was solely
invoking his rights under state law)3! and in a
complaint he had filed (solely invoking rights under
federal law) in the case of Clark v. Coleman, et al;
U.S. District Court, Western District of Virginia;
Case No. 4: 17-cv-00045-MFU-RSB, in which Brian
Clark, inter alia, challenged the 24 hour advance
notice requirement imposed by Judge Clark for him
to visit the clerk's office unattended by his counsel
on federal grounds.?32,

The foregoing, combined with (a) Judge
Williams’ previous holding that Brian Clark held
“paranoid” views’ (b) Judge Williams’ prior recusal
from Brian Clark’s divorce case; (c) the record in this
case Indicating that the contempt case was filed

31 The Virginia Supreme Court denied Brian Clark’s petition for
a writ of prohibition on grounds the issue was not whether
Judge Clark had erred or not erred, but whether he acted
within his jurisdiction. By necessary inference, the Virginia
Supreme Court indicated Judge Clark acted within his
jurisdiction as to restriction on Brian Clark’s entry into the
clerk’s office.

32 The U.S. District Court granted summary judgment as to
that part of Brian Clark’s federal claim. Brian Clark remains
within the time allowed to appeal that decision to the Fourth
Circuit Court of Appeals, because the final order in that case
(reversing a jury verdict against Brian Clark and granting him
nominal damages and attorney’s fees because of a traffic stop
by a deputy sheriff of Patrick County, Virginia) was entered on
March 24, 2020 (Dkt No. 156)
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against Brian Clark as punishment for his filing a
petition for a writ of prohibition in the Virginia
Supreme Court joining Judge Clark as respondent;
and (d) Judge Williams’ statement as to such subject
that “Well, the matter raised was your client didn’t
have a change to have a hearing, which is what your
client wanted” --taken together, established that an
average judge in Judge Williams’ position would be
likely to have an unconstitutional “potential for
bias.”

Brian Clark submits that this motion should be
held to meet the test recited above in due process
case decisions by this Court to justify recusal as
sought in this motion on federal due process grounds
required to vindicate Brian Clark’s due process
rights under the Fifth and Fourteenth Amendment
to the U.S. Constitution. This is particularly so
because of the statement by Judge Willlams during
the oral argument on September 15, 2017 that
“,..the matter raised was your client didn’t have a
chance to have a hearing, which is what your client
wanted.”

III. BRIAN CLARK PROPERLY COMPLIED WITH
APPLICABLE RULES TO PRESERVE HIS FEDERAL DUE
PROCESS CONSTITUTIONAL RIGHTS AT EVERY STAGE OF
THE PROCEEDINGS OF THIS CASE IN VIRGINIA COURTS

Brian Clark’s recusal motion filed on September
12, 2017, specifically raised his federal due process
rights as grounds to support his recusal motion and
cited the Cooke, supra., Mayberry, supra., Taylor,
supra. and Caperton cases.
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Brian Clark’s renewed recusal motion filed on
March 20, 2020 after he was served repeated the
grounds set forth in his September 2017 recusal
motion and added as grounds for recusal Judge
Williams statement during the hearing on
September 15, 2017 that “Well, the matter raised
was your client didn’t have a change to have a
hearing, which 1s what your client wanted.”

In his petition for appeal to the Court of Appeals
of Virginia, Brian Clark repeated the federal due
process arguments above 33

One of the judges of the Court of Appeals of
Virginia, in denying Brian Clark’s petition for
appeal, on February 25, 2019 held, inter alia, that
the petition for appeal had not complied with Rule
5A:12(c)(5) of the Rules of the Virginia Supreme
Court as to other issues raised by Brian Clark on
appeal, because that court held that, as to those
other assignments of error, Brian Clark had not
submitted sufficient principles of law and authorities
on the record to develop Brian Clark’s grounds for
appeal as to those other issues.?* However, that
February 19, 2018 decision (issued per curium) did
not make any finding that Brian Clark had not
sufficiently set forth principles of law and
authorities on the record as to that part of his appeal
contending that Judge Williams erred in denying
Brian Clark’s motion that he recuse himself3® (which
1s the issue in this petition for certiorari).

33 Petition for appeal to the Court of Appeals of Virginia, pp. 5-
6, 21-24

3¢ Appendix C

8 Appendix C, pp. A6-7
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The one judge per curium decision by the Court
of Appeals of Virginia held against Brian Clark’s
recusal motion citing Virginia state law, holding
that, in support of a motion for recusal, Brian Clark
had the burden of proving actual bias by Judge
Williams. (February 25, 2019 per curium opinion, pp.
3-4) Such per curium opinion made no reference to
Brian Clark’s grounds for recusal citing his federal
due process rights under the decisions of this Court
(recited herein above and in his motions in the trial
court and in his petition for appeal to the Court of
Appeals of Virginia) that a judge should recuse
himself if an objective observer would find that an
average judge 1in his position would have an
unconstitutional “potential for bias.” Rather, that
per curium opinion held that it was sufficient to
deny the motion for recusal that Judge Williams, in
ruling on such motion, stated that he would be
unbiased. (Id. p. 4).

Brian Clark filed a petition for rehearing that
stated, 1n part, at p, 2, that the per curium decision
(referenced at the “Denial Order” by the one judge
acting for the Court of Appeals)?® was in error
because

“It held against Clark’s contention of error
by the Circuit Court of Patrick County,
Virginia (“the trial court”) refusing Clark’s
motion for judge recusal because (a) the
Denial Order order appeared based solely on
state law, yet Clark also sought judge
recusal on federal due process grounds,

36 Appendix C
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mandating recusal for a “potential for bias”
so that the trial court had no discretion to
deny recusal....”

After oral argument, three judges of the Virginia
Court of Appeals, on behalf of that court, on July 2,
2019, issued an order denying Brian Clark’s petition
for appeal “for the reasons previously stated in the
order entered by this Court on February 25, 2019,”
(Appendix B) thereby reiterating the grounds solely
on state law for upholding Judge Williams’ denial of
Brian Clark’s motion that he recuse himself.

On August 2, 2019, Brian Clark filed a petition
for appeal 1n the Virginia Supreme Court
contending, in part, that Judge Williams’ refusal to
recuse himself was unconstitutional under federal
law.37 That petition for appeal contained the
arguments set forth herein above regarding Brian
Clark’s contention that the refusal of Judge Williams
to recuse himself deprived Brian Clark of his federal
due process rights.

On January 28, 2020, the Virginia Supreme
Court issued an order refusing Brian Clark’s appeal
stating that “the Court 1s of the opinion there is no
reversible error in the judged complained of.” 38

On February 11, 2020, Clark filed a petition to
rehear in the Virginia Supreme Court which cited
the decisions by this Court in Cooke, supra.,
Mayberry, supra., Taylor, supra., and Caperton,
supra. and contended that the refusal of Judge

37 Petition for Appeal to Virginia Supreme Court, pp 7-8 26-30)
38 Appendix A
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Williams to recuse himself breached Brian Clark’s
federal due process rights.3®

On March 20, 2020, the Virginia Supreme Court
entered an order stating, “On consideration of the
petition of the appellant to set aside the judgment
rendered herein on January 28, 2020 and grant a
rehearing thereof, the prayer of the said petition is
denied.” 40

As set forth above, at every state of this case in
the applicable state courts, Brian Clark contended
his federal due process rights required that Judge
Williams recuse himself on grounds including that
an objective obsever would conclude that an average
judge in Judge Williams positon would have an
unconstitutional “potential for bias.” The contention
was overruled by Judge Williams, the Court of
Appeals of Virginia, and the Virginia Supreme
Court, but none of those courts — except for the
contention that Judge Williams was not, in fact,
biased, addressed Brian Clark’s contention that an
objective view would be that an average judge in
Judge Willlams’ position would have an
unconstitutional “potential for bias.”

For the reasons set forth herein above, Brian
Clark submits he has preserved his claim of error for
consideration by this Court on petition for certiorari.

39 Petition to Rehear to Virginia Supreme Court, pp. 7-9
40 Appendix D
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CONCLUSION

For the foregoing reasons, certiorari should be
granted in this case.

Respectfully submitted.

HENRY W. McLAUGHLIN (VSB No. 07105)
LAW OFFICE OF HENRY MCLAUGHLIN, P.C.
707 East Main Street, Suite 1050
Richmond, Virginia 23219

(804) 205-9020; fax (804) 205-9029
henryv@mclaughlinvalaw.com

Counsel for Petitioner

April 15, 2020
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VIRGINIA:

In the Supreme Court of Virginia held at the
Supreme Court Building in the City of Richmond on
Tuesday the 28th day of January, 2020.

Record No. 191006
Court of Appeals No. 0637-18-3

Brian Hampton Clark, Appellant,
against
Commonwealth of Virginia, Appellee.

From the Court of Appeals of Virginia
Upon review of the record in this case and
consideration of the argument submitted in support

of and in opposition to the granting of an appeal, the
Court refuses the petition for appeal.

Justice Chafin took no part in the resolution of
the petition.

A Copy,

Teste: Douglas B. Robelen, Clerk

By: /s/ Deputy Clerk
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VIRGINIA:

In the Court of Appeals of Virginia on Tuesday the
2nd day of July, 2019.

Record No. 0637-18-3
Circuit Court No. CR17000709-00

Brian Hampton Clark, Appellant,
against
Commonwealth of Virginia, Appellee.

From the Circuit Court of Patrick County
Before Judges Chafin, Russell and Senior
Judge Clements
For the reasons previously stated in the order
entered by this Court on February 25, 2019, the
petition for appeal in this case hereby 1s denied.
This order shall be certified to the trial court.
A Copy,
Teste: Cynthia L. McCoy, Clerk

By: /s/ Deputy Clerk
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VIRGINIA:

In the Court of Appeals of Virginia on Monday the
25th of day of February, 2019.

Record No. 0637-18-3
Circuit Court No. CR17000709-00

Brian Hampton Clark, Appellant,
against
Commonwealth of Virginia, Appellee.

From the Circuit Court of Patrick County
Per Curiam

This petition for appeal has been reviewed by a
judge of this Court, to whom it was referred
pursuant to Code§ 17.1-407(C), and is denied for the
following reasons:

Appellant was convicted of contempt of court in
violation of Code § 18.2-456. He includes eight
assignments of error in his petition for appeal.

I.,IV., V., VI, and VIII. Appellant contends that
the trial court erred by denying his motions “to
dismiss the charges against him on public policy
grounds,” denying his motions “seeking dismissal of
the charges in this case on grounds of double
jeopardy,” denying his motion “seeking recusal of the
Commonwealth’s Attorney,” “excluding from
evidence expert testimony by John Bryan Kasarda,”
and finding the evidence sufficient to convict him of
contempt.

Appellant did not comply with Rule 5A:12(c)(5);
the petition for appeal does not contain sufficient
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principles of law and authorities or the record to
fully develop appellant’s arguments pertaining to
these assignments of error. “If the parties believed
that the circuit court erred, it was their duty to
present that error to us with legal authority to
support their contention.” Fadness v. Fadness, 52
Va. App. 833, 851 (2008). This Court “will not search
the record for errors in order to interpret the
appellant’s contention and correct deficiencies in a
[petition for appeal].” Yap v. Commonwealth, 49 Va.
App. 622, 629 (2007) (quoting Buchanan v.
Buchanan, 14 Va. App. 53, 56 (1992)). “Nor 1s it this
Court’s ‘function to comb through the record ... in
order to ferret-out for ourselves the validity of
[appellant’s] claims.” Burke v. Catawba Hosp.,

59 Va. App. 828, 838 (2012) (quoting Fitzgerald v.
Bass, 6 Va. App. 38, 56 n.7 (1988) (en banc)).

“A court of review is entitled to have the issues
clearly defined and to be cited pertinent authority.
The appellate court is not a depository in which the
appellant may dump the burden of argument and
research.” Mitchell v. Commonwealth, 60 Va. App.
349, 352 (2012) (quoting Jones v. Commonwealth, 51
Va. App. 730, 734-35 (2008)). “An appellant who
asserts that a trial court’s ruling was erroneous has
an obligation to state clearly to the appellate court
the grounds for that assertion. A cross-reference to
arguments made at trial 1s insufficient.” Jenkins v.
Commonwealth, 244 Va. 445, 461 (1992) (quoting
Spencer v. Commonwealth, 240 Va. 78, 99 (1990)).
We find that these defects are significant. See Jay v.
Commonwealth, 275 Va. 5 LO, 520 (2008) (“the
Court of Appeals should ... consider whether any
failure to strictly adhere to the requirements of [the
Rules of Court] is insignificant ...”); ¢f. Rule 5A:1A(a)
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(authorizing dismissal of appeal or “such other
penalty” deemed appropriate). Because appellant
failed to develop these arguments, we need not
consider these assignments of error. Atkins v.
Commonwealth, 57 Va. App. 2, 20 (2010).

IT1. Appellant contends that the trial court erred
by denying his motions “to dismiss the charges
against him as barred by a one-year statute of
limitation in” Code§ 19.2-8.

“Judicial interpretation of a statute is a question
of law that this Court reviews de novo.” Dunne v,
Commonwealth, 66 Va. App. 24,29 (2016). “We view
the facts in the light most favorable to the
Commonwealth.” Sandidge v. Commonwealth, 67
Va. App. 150, 156 (2016).

After finding that appellant “over the course of
many months, harassed, intimidated, threatened
and harangued the staff” of the Patrick County
Circuit Court Clerk’s Office, Judge Martin F. Clark,
Jr. prohibited appellant from entering the
courthouse without counsel. Judge Clark later
allowed appellant to enter the courthouse alone,
provided that he gave twenty-four hours’ notice
before his arrival. Thereafter, appellant filed a writ
of prohibition with the Supreme Court of Virginia
“demanding a hearing on these matters.1” Judge
Clark contacted Chief Judge David V. Williams and
provided Judge Williams with e-mails the court had
received from appellant. On July 25, 2017, after
having reviewed the materials, the circuit court
1ssued a rule to show cause why appellant should not
be fined or imprisoned for contempt of court. The
rule referenced three e-mails, dated February 14,

1 The Supreme Court refused the writ on December 4, 2017.
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2016, February 22, 2016, and February 25, 2016-the
dates of the alleged offenses.

Appellant argues that the one-year statute of
limitation in Code § 19.2-8 barred a prosecution for
ton tempt because the e-mails were sent more than a
year before the trial court issued the show cause
order. Code § 19.2-8 provides, in pertinent part: “A
prosecution for a misdemeanor, or any pecuniary
fine, forfeiture, penalty or amercement, shall be
commenced within one year next after there was
cause therefor. . ..”

“As contempt proceedings are not ‘criminal
prosecutions,” statutes of limitation for crimes do not
apply to bar them.” Porter v. Commonwealth, 65 Va.
App. 467, 477 (2015). “[W]e recognize that ‘[w]hile
contempt may be an offense against the law and
subject to appropriate punishment, certain it is that
since the foundation of our government proceedings
to punish such offenses have been regarded as sui
generis and not “criminal prosecutions” within the
Sixth Amendment or common understanding.” Id.
(quoting Myvers v. United States, 264 U.S. 95, 104-05
(1924)). Furthermore, “even if statutes of limitation
for crimes applied to contempt proceedings,” a
violation of Code§ 18.2-456 “is not classified as a
misdemeanor and thus, Code § 19.2-8 does not
apply.” Id. Accordingly, the trial court did not err in
ruling that the contempt charges against appellant
pursuant to Code § 18.2-456 was not time-barred.

ITI. Appellant contends that the trial court erred
by denying his “motion for recusal.” He asserts that
the trial judge should have recused himself because
of “potential for bias” considering that appellant had
filed the writ of prohibition in the Supreme Court
and had filed a complaint in federal court
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challenging the trial court’s restrictions on
appellant’s access to the clerk’s office.

According to Canon 3(A) of the Canons of
Judicial Conduct, “[a] judge shall disqualify himself
or herself in a proceeding in which the judge’s
impartiality might reasonably be questioned ....” Our
Supreme Court has held that “in making the recusal
decision, the judge must be guided not only by the
true state of his impartiality, but also by the public
perception of his fairness, in order that public
confidence in the integrity of the judiciary may be
maintained.” Prieto v. Commonwealth, 283 Va. 149,
163 (2012) (quoting Wilson v. Commonwealth, 272
Va. 19, 28 (2006)). “Exactly when a judge’s
impartiality might reasonably be called into question
1s a determination to be made by that judge in the
exercise of his or her sound discretion.” Davis v.
Commonwealth, 21 Va. App. 587, 591 (1996). The
party moving for recusal “has the burden of. proving
the judge’s bias or prejudice.” Commonwealth v.
Jackson, 267 Va. 226, 229 (2004). And, “[i]n the
absence of proof of actual bias, recusal is properly
within the discretion of the trial judge.” Id. “We
employ an abuse-of-discretion standard to review
recusal decisions.” Prieto, 283 Va. at 163.

Here, the trial judge specifically found that he
could “be very fair and impartial” with appellant and
“oive him a fair and impartial trial on” the “only
real” issues before the court, namely: “were these
emails sent by [appellant] and if so, were they
contemptuous.” Appellant has not demonstrated any
actual bias or prejudice. Nothing in the record
suggests that the judge abused his discretion by not
recusing himself.
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VII. Appellant argues that the trial court “erred
in admitting into evidence over defense objection an
affidavit in response to a” subpoena duces tecum.

“[TThe determination of the admissibility of
relevant evidence is within the sound discretion of
the trial court subject to the test of abuse of that
discretion.” Atkins v. Commonwealth, 68 Va. App. 1,
7 (2017) (quoting Adjei v. Commonwealth, 63 Va.
App. 727, 737 (2014)). The Commonwealth
introduced a ‘document prepared by JiffySnap IT
Solution, LLC showing that appellant’s contact
information was associated with the e-mail account
from which the contemptuous e-mails were sent. The
record also included an affidavit signed by Clifford
C. Seals, Jr., the authorized custodian of JiffySnap
records. The affidavit notes that the records “were
kept in the course of regularly conducted business
activity and were prepared, or received, as a regular
practice and custom.” Appellant argues that Code §
8.01-390.3 and Virginia Rule of Evidence 2:902 “did
not provide grounds for admission of an affidavit
obtained by subpoena duc/e/s tecum because the
affidavit did not state that the information was from
business records.”

In any proceeding where a business
record 1s material and otherwise admissible,
authentication of the record and the
foundation required by subdivision (6) of
Rule 2:803 of the Rules of Supreme Court of
Virginia may be laid by (1) witness
testimony, (i1) a certification of the
authenticity of and foundation for the record
made by the custodian of such record or
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other qualified witness either by affidavit or
by declaration pursuant to § 8.01-4.3, or

(111) a combination of witness testimony and
a certification.

Code§ 8.01-390.3. Rule 2:902 addresses the self-
authentication of business records. Here, the
affidavit expressly declared that the JiffySnap
record was prepared in the ordinary course of
business and the affidavit certified the authenticity
of the document, as permitted by Code§ 8.01-390.3.
Accordingly, we find no abuse of discretion with the
trial court’s admission of the evidence.

This order 1s final for purposes of appeal unless,
within fourteen days from the date of this order,
there are further proceedings pursuant to Code§
17.1-407(D) and Rule 5A:15(a) or 5A:15A(a), as
appropriate. If appellant files a demand for
consideration by a three-judge panel, pursuant to
those rules the demand shall include a statement
identifying how this order is in error.

The Commonwealth shall recover of the
appellant the costs in the tral court.

This Court’s records reflect that Henry W.
McLaughlin, Esquire, is counsel of record for
appellant in this matter.

A Copy,
Teste: Cynthia L. McCoy, Clerk

By: /s/ Deputy Clerk
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VIRGINIA: IN THE CIRCUIT COURT OF THE
COUNTY OF PATRICK

On the 20th day of March, 2018

PRESENT: The Honorable David V. Williams,
Judge.

COMMONWEALTH

Vs: #17000709-00
BRIAN HAMPTON CLARK

SS#: XXX-XX-XXXX

DATE OF BIRTH: 07-28-1970

HEARING DATE: 03-20-2018

HEARING TYPE: Trial by Court

ATTORNEY FOR THE COMMONWEALTH:
Stephanie Vipperman

ATTORNEY FOR THE DEFENDANT: Henry
McLaughlin (retained)

ORIGINAL CHARGE DESCRIPTION: Contempt of
Court (M)

STATUTE VIOLATION CHARGED: 18.2-456,
19.2-11

OFFENSE DESCRIPTION IF CONVICTED:
Contempt of Court (M)

ALLEGED OFFENSE DATE: 02-14-2016, 02-22-
2016,02-25-2016

COMMENCING STATUS OF DEFENDANT:
Released on Bail

This day came the Attorney for the
Commonwealth and Brian Hampton Clark in person,
who stands charged with contempt of court, and
came also Henry McLaughlin, his attorney.



All

Thereupon the defendant was arraigned and
after being advised by his counsel pleaded not guilty,
which plea was tendered by the defendant in person.
The Court determined that the defendant knowingly,
voluntarily and intelligently waived trial by jury and
proceeded to hear and determine the case without a
jury, and having heard evidence and argument of
counsel, finds the defendant guilty of contempt of
court, as charged in the capias. The defendant shall
be confined in a local correctional facility for ninety
(90) days, the execution of all except ten (10) days of
which sentence 1s suspended upon defendant’s good
behavior for two (2) years and defendant shall pay a
fine of $250.00 and the costs of this hearing. It is
further ordered that the defendant shall comply with
the courthouse safety plan as described in letter
dated October 25, 2016, and also in letter dated May
5, 2017 from Judge Martin F. Clark, Jr. to Henry
McLaughlin and filed as a part of the record herein.

Upon the verbal noting of an appeal in open
court, the Court set an appeal bond in the amount of
$2,500.00.

The Court certifies that at all times during the
trial of this case the defendant was personally
present with his attorney.

And the defendant was remanded to jail.

The caption of the order is made a part of the
order of the Court.

ENTER: 5/9/2018

/s/ Judge
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VIRGINIA:

In the Supreme Court of Virginia held at the
Supreme Court Building in the City of Richmond on
Tuesday the 28th day of January, 2020.

Record No. 191006
Court of Appeals No. 0637-18-3

Brian Hampton Clark, Appellant,
against
Commonwealth of Virginia, Appellee.

Upon a Petition for Rehearing

On consideration of the petition of the appellant
to set aside the judgment rendered herein on
January 28, 2020 and grant a rehearing thereof, the
prayer of the said petition is denied.

Justice Chafin took no part in the resolution of
the petition.

A Copy,
Teste: Douglas B. Robelen, Clerk

By: /s/ Deputy Clerk



Al3

U.S. Constitution Amendment V

No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment
or indictment of a grand jury, except in cases arising
in the land or naval forces, or in the militia, when in
actual service in time of war or public danger; nor
shall any person be subject for the same offense to be
twice put in jeopardy of life or limb; nor shall be
compelled in any criminal case to be a witness
against himself, nor be deprived of life, liberty, or
property, without due process of law; nor shall
private property be taken for public use, without just
compensation.

U.S. Constitution Amendment XIV, Section 1

All persons born or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens of
the United States and of the State wherein they
reside. No State shall make or enforce any law which
shall abridge the privileges or immunities of citizens
of the United States; nor shall any State deprive any
person of life, liberty, or property, without due
process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.
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RECOGNIZANCE B

Va. Code §§9.1+185,9,1-185.8, 19.2-123. 19.2-143. 19.2-258 _AUGUST 20, 2018 AT 4:00 PM
' HEARING PATE AND Thar

L PATRICK . P.O, BOX 148, STUART, VA 24171
COURT CTTYOR COU’NTY LOU'RT STR] F'FADDREW

[X] Commonwealth of Virginia Vo s SO, BRIAN HAMPTON

DEPENDANT ~ NAME (LAST, FIRST, MTDIILE)
[ ]
1351 FAIRMONT DRIVE, BASSETT VA 24055 (336) 465-3212
DIEFENDANT ~ RIESIDENTIAL ADDRIESS AND TEI BPHONE NUMBER

Mailing address: [X] Same s above OR [ ] s
T certify that this dgecument contains my current mailing address,

CHARGES(sk
Offense Tracking Virginia Crime Code ;
Number (For P ministitive Lse only) Code Section Case Number
141CR1700070000 CON-3281-89 18.2-456; 19,2-11 CR17000709-00
Deseriptions CONTEMPT OF COURT
l l

Deseriptinn:

Degeription:

Description: T

| |

Description:

[ ] Addendum listing additional charges is attached and incorporated,

1, THE DEFENDANT, as a condition of my release from custody, by signing this form, promise 1o appear in court on the date and titne
noted above. Tf this date, tithe or place is changed for any reason by any court or judge, ! also promise to appear as so directed. 1
understand that 1 [X] may [ ] may not leave the Commonwealth of Virginia until my case, and any appeals in my case, ar¢ finished, 1
further agree to keep the peace and be of good behavior and agree to the conditions listed below.
DEFENDANT MAY LEAVE COMMONWEALTH FOR WORK PURPOSES ONLY. APPEAL ORALLY NOTEDIN
OPEN COURT UPON SENTENCING 03/20/17 SENTENCE APPEALED 90 DAYS ALL SUSPENDED R
EXCEPT 10 DAYS UPON 2YEARS GOOD. BEHAVIOR COMPLY. WITH JUDGE CLARK S ORDER CONCERNING

ACCESS T0.COURTHOUSE: $250.00. FINE: GOSTS (EXEGUTION OF SENTENCE POSTPONER.BY JUDGE .
WITH THE EXCERTION OF, COMPLIANGE WITH ACCESS. TQ. CQURTHOU$E§)

[, THE DEFENDANT, UNDERSTAND THAT: (1) If1 fail to obey the conditions, ! may be ARRESTED and, bail may be revoled;
(2) if 1 fail to appear, the court may try and convict me in my absence; (3) if I fail to appeat in the Civcuit Court on a misdemeanor charge,
[ give up my right to a jury trial; (4) failure to appear is a separate crime; (5) I must promptly notify the court of any change in my

mailing address or where T five while this case is ding.
= — 2/30/08

SIGNATURE OF DEFENDANT DATP

FORM DC-330 (MASTER, PAGE | L_OF _2 y10n1 % g!




Z ZiD PATRLIOK G1Y CLRCULI PAGE 82/82
WO LW LOLT ZLls ¢

[x] Commanwealth of Virginia v. e SEARK, BRIAN HAMPT |
' " DEFENDANT - NAME (LAST, FIRST. MIDDLE)

o
BOND AS CONDITION OF RECOGNIZANCE: By signing this bond, the defendant and each person sighing as surety agree that

they and their heirs and assigns owe the sum of § e 2800.00 . to the county or city in whish the case is prosecuted.

This debtis: | ] UNSECURED [x] SECURED BY | | Cash| | Surety Rajl Bondsman [x] Property Bail Bondsman | ] Other Solvent
Surety(ies) whose ability to pay this debt is measured by the value of real or personal property which they own and who further swear or
affirm that the value of such property (aftor subtracting debts that are liens against the property such as mortgages, unpaid judgments, and
unpaid tax liens) equals or excecds the amount of this bond, Each person who signs this bond agrecs to the bond terms and any attached
applicable terms are incorporated by reference.

The defendant and each person who signs the bond as a surety give up any homestead exemption as to the debt of this bond and
understand that the court may force the sale of ANY property awned by the defendant or any sursty to pay the debt if the defendant fails
10 obey all of the terms and conditions of the recognizance. Each person who signs this bond promises to keep the title and possession of
all property used to measure the ability 1o pay the debt of this bond in his or her name and not use such property as collateral for any loan
or debt to allow liens against such property which would prevent the payment of the debt of the bond. The terms and conditions of the
recognizance are incorporated by reference, and each person who signs the form agrees to obey alt of the terms and conditions on both
sides of this form. I1fthe defendant obeys all of the conditions listed in the recognizance, the debt of this bond is void, Il the defendant

fails to obey the condition of appearance of the recognizance, the peaple \;W%bond may be required y the amount of the
bond. ﬁ
Dcrwnmm
BAIL BONDSMAN INFORMATION
. DWIGHT HODGES (SEAL)

NAME OF BAIL SONDSMAN sxc.mrd’s@on BAZZ BONDSVAN
"BAIL HONDSMAN DCIR LICENSE NO. NAME DT INSURANCE COMPANY
DWIGHT HODGES BAIL BONDS . et e e et e et
NAME OF BONDING COMPANY NAME OF REGISTERED AGENT
PO BOX 734/1 060 RAKES ROAD ROCKY MOUNT VA L -
'ADDRESS of BAN. BOND‘%MANIBONDU\G cow‘/wv '2,1-{-, S‘ ' ADDRESS OF REGISTERED AGENT
. e (540) 243-4433 e S
" TRLEPHONE NO, OF BATL BONDEMANBONDING COMPMANY TELEPIIONE NO. OF REGISTRRED AGENY

OTHER SURETY(IES) INFORMATION

e PR PPN R (SEAL)
'NAME OF SURETY SIGNATIRE OF SURETY
DWIGHT HODGES
A A 0
FQ. BOX 734
T ROCKYRAERRE WA 24184 SIGNATURE OF SURETY — Bral)
................................. e R

(x| check if applicable) The defendant is released into the custody of the person/organization named below upon completion of this part:
By signing this part, the custodian named below agrees to take custody of the defendant and sec that the defendant obeys the conditions
listed above. [fthe defendant disappears or does not cbey every condition, the custodian promises to notify the court at once.

DORIS WALKER

337 WALKER FARM LANE, PATRICK sPIRINGS, VA 2453y Do (- Wodhar

CUSTODIAN — NAME AND ABDRSS SIGNATURE OF CUSTORIAN
RIGHT TO APPEAL:

You have the right to appeal the amount of this bond. You alse have the right to appeal any condition of release. Tf you want to appeal,
contact a lawyer or the court listed on the other side of this form,

ADMITTANCE TO BAIL: After I explained the conditions and warnings

L . [ 1ouerk [ ImacisTrATE [ ]iupce
contained in this document, the defendant and cach person signing as surcty ] t

swore or affitmed to fulfill the recognizance and, if any. the bond, 1 order the

JURISDITTION (TF DIFFERENT FROM COURT)

defendant released on the conditions listed in this document.

FORM DC-330 (MASTER, PAGE 2 _or_2 yons




U3/ LU/ U LB LU, 14 FHR 5 (#001/002

Gomim/oBle 21127, 276 PATRICK CTY CIRCL PAGE £1/02
RECOGNIZANCE : B
Vi, Codc 11§ $.1a185, 9, 1n185.5,10.2-123, 19.2-143, 9.2:258 . AUGUST 20, 2018 AT 4:00 PM

TTFAR]N'('I ‘)ATE ANE‘ T\Mﬂ
- PATRICK _P.O.BOX 148, STUART, VA 24171
JOURT - GITY OR CIUNTY COURT - STRERT ADDRESH pm—— —  m0" e

4] Commonwenlth of Virginta v,

e 1381 FA!R VIONT DRIVE, BASSETT VA 24086 (336) 468-3212
Dl: FENDANT - RESIDENTIAL ADDRESE AND TE BPHONE NUMBHR e,

e SEARK BRIAN HAMPTON
DEPENDANT - NAME (LAST. FIRST MIDDLE) Trmmmm————

Mailing sddress; [X] Same s above OR ] oo ‘ )
T certify ¢ 1at this document contains my curt =ot imalling address.
CHARGE 3(s):
Offinise Trackin rginia Crinie Cade :
Mumber : (T‘or Admhﬂsmtf 19 Use Only) Code Szstion Case Number
141CR1,"00070200 CON-3281-8¢ 18.2456; 19.2-11 {;R17000708-00
Deseription: CONTEMPT OF COURT
I 1
Deseription: T
l
Destription:
l I
Description:
Deseriptiont

[ ] Addeadum tligting additional charges is stteched and incorporated.

1, THE DEFENDANT, as a condition of m) selease from, custody, by signing this form, promise to aapear n court on the date and time
noted abdyse. Ifthis date, time or place is ¢hi nged for any reason by any court or judgs, [ also promise to appear as so dirasted, 1

understanil that ¥ [X] may [ ] may not leave the Commonwealth of Virginia until my case, and any appeals in my case, are finished, 1
further ag 8« to keep the peace and be of gocd behavior and agree to the conditions listed below.

DEFENDANT MAY LEAVE GCOMMONWEALTH FOR WORK PURPOSES ONLY. . APPEAL ORALLY NOTEDIN,

OPEN SOURT UPON SENTENGING, 0:20017......... SENTENCE ARPEALED: $0 DAYS, ALL SUSPENDED

EXGERT 10.0AYS UPON 2 YEARS B¢ OD BEHAVIOR: COMPLY WITH JUDGE CLARK'S ORDER CONCERNN‘G‘ o

ACCES S TO COURTHOUSE. $250.00. HINE. GOSTS (EXEQUTION QF SENTENGE PQ$'I P@Nu:» BY, JUDGE """" —
WITH.THE EXGEPTiQN OF, c:oMPuAv (CE.WITHAGCESS TQ. coua'rHouam. " e

peondaeatgn g e s W e Lo [RETITSTIRYTSIY o DU Viviae Sl s

R [T R X C PR TZ L STIY RIS

I, THE DFENDANT, UNDERSTAND THAT: (1) If ] fail to obsy the conditions, } may be ARRISTED and, ball may be revoked;
@ i1 fafl to appear, tie sourt may try and oo mivict me in my shsencs; (3) if 1 fail to appear in the Cirg )it Court on a misdemeanor sharge,
T give up miy right to a [ury trinl; (4) failure ta appear is a separate crlme. (5) T must promptly notify (he court of any changs In my
mailing ue/dress or where | five while this c ascydmg

‘IIFNAT'LIRE TRE OF DEPE} LIANT rwm

CORM DG | (MASTIR, PAGE ). 0P _2 ) 1am 1 { 3

TSR ST IS INIT]




002/002
03/20/2018 1014 FAX 1%l

64/ 0/o018 21127 276 PATRICK CTY CIRCL. PaGE @2/92

Ix) Coinmonwealth of Virginia v, CL{\RK\BRMNHAMPTON
- DEFENDANT « NAMT (LAST, MRST, MIDDL &)

BONT AS CONDITION OF RECOGNIZANCE! By signing this bond, the defendant and each yerson signing as autety agree that
they and their heirs and nssigns owe the suia of 3 200,00 to the county or city in which tha case is prosecuted.

This dettis: | | UNSECURED [x] SECY tED BY { ) Cash | ] Surety Ball Bondsman [x] Propesty Bail Bondsman | 1 Other Solvent
Surety(lis) whose ablllty to pay this debt is ieasured by the value of real ar personal property which they ewn and who further swear or
affirm ik at the value of such property (after subtracting debts that are liens againgt the praperty such as mortgages. unpaid judgments, and
unpaid tix ens) cquals or exceeds the ame unt of this bond, Each parron whe signs this bond agreen to the bond terms and any attached
applicable terms are incorporated by rafereiice.

The defendant and each person wt o gigns the bond as & sutety give up any homestead exerption as o the debt of this bend and
understa 1d thet the court may force the sale of ANTY property ewned by the defendant or any surety to pay the debt if the defendant fails
to abey el of the terina and conditlens of the recognizance. Each parson who signs this bond promives to keep the title and possession of
all propiarty used to messure the ability to piy the debt of this bond in his or her name and not use sush property as collateral for any loan
or debt to allow liens against such property which would pravent the payment of the debt of the bond. The terms and conditions af the
recogniz ince are incorporated by reference: and each person who siga the form aprees to obey all o the terma and conditions on both
sides of thig form. Tfthe defendant obeys o] of the conditions [isted in the recognizance, the debt of this bond iy veid, If the defendant

fails to o sey the condition of appearance of the recognizance, the prople who signed thebond me: brWy the amount of the
bond. < w%
gt EAL)

BOIRN IANT
BAIL BONDSMAN INFORMATION

o QUICGHT HODGES éé e
BONLEMAN

ey

NAME OF BAIL RONDSMAN SIUNATURT OF
TN TIT YT ...4‘...‘.--n\||||.4,.»,..9-‘.9‘..-.2.‘-1‘.8..5“8..4'-‘”,nm.-y--r T T R T e T TR R N N T T YR R T R S R AT L IR LR L LN R L R L L IR LR LI TR AR LI LA R KL A TRS I PR YR INIIT)
BAll, BGNDAMAN DCIR LICENSK ND, NAM DF INH VRANTT 2OMIANY
e+ AVIGHT HOWGES BAILBONDS ......... A R 100
NAME OF BONDING COMIANY NAME OF M GITRRED AGRNT
PO.BOX 734/1060 RAKES ROAD ROCKY MOUNT. VA st s s e
APDRRSS GF B4l BONDRMANBONDING Cots N 21| & | ADDRESS OF | ROISTERED A

(940) 2434433

" ) PHONE No. OF BATL WONDEMANBONDING GO ZFANY

OTHER SURETY(IES) INFORMATION

T PR RR I R TL I TR N AT PIIR

TELETIIONE NO, 1P RBOISTRRED AGREN'Y

N (SEAL)
NAME OV SURETY SIGNATIRS OF SLMBTY
DWIGHT HODGES
P T T T R T LT MY Py ‘&m&da_ K“; -a e ” f .- i NI T LT L LT TTI T peppy YN ””“"‘r‘éﬁ‘[b‘ﬁ&’é‘%:mI“”U"“I"“'mmhm“““
PO. BOX 734 (STAL)
T HOCKYSMERINE WA 2415 T SGNATURA OF TURETY o
TSRS eI E Baaemar et At an e e ke UL LV OEE S EF b cr oot YRR AR 0L I AN A 08 E10IRR a1 P f LT LR E 1 08 11001183 atmn (0 hhneiondabadn gl e hb et r HAE L une b0 1N ad M Eoneed toa sk ESEROEL AN T Re 10000 E FLEERAY 19109 $08880easbeet pead {3 ol 00s 1RNUTNF 000 1o ebm tonpnnses
ALIGRIYR TELEMRONE NO,

(1% check if applicable) The defendant is re sased into the oustody of the person/organization named below upon completion of this part;
By signing: this par, the custodian named belsw agrees 1o take custody of the dafendant and sec that the defendant obeys the conditions
listed abuve. fthe defendant disappears or ¢ ses not obay every conditlon, the custodian promises to notity the court at onea,
DORIS \WALKER )
337, WAL KER FARMLANE, PATRICK sPIRINGS, vA 2433y Qpugy (- Woldun

CUSTODIAN » NAME AND ADDRASS SIONATURE OF CUSTOIAN
RIGHT TO APPEAL:

You have the right to apperl the amount of thiy bond. You alse have the right to appeal any condition of relause. If you want to appeal,
sontact a liwyer or the court listed on the oth i side of this form,

- (e Ny

ADMITYANCE TO BAIL! After ] explained the s onditions and warnings .
[loene [ ImaqisTRATE [ | mﬁ

carteined In this doeument, the defendant and cact peracn algning as surety

L e s e

gwore or af:mad to fulfill the rocognizance and, 1./any. the bond. L order the | i T Fon sty 1
defendang ¢ leused on the condlftons fisted in this ¢ ocurnent. 3 ] 20/] 14 @ 1025 j m -

3
.
WO b feae e ERTITTITIIY I

DATE AND TIME

i gy ne

ROTM BC-210 MASTER. PAGE _2,_QP _2_)10/13 w
s



RECOGNIZANCE B

Va. Code §4§9.1-185,9.1-185.8, 19.2-123, 19.2-143, 19.2-258 AUGUST 20, 2018 AT 4:00 PM
...................................... e
..................... PATRICK o 020 BOX 148, STUART, VA 24171 o
""" COURT - CITY OR COUNTY COURT - STREET ADDRESS o
[X] Commonwealth of Virginia Vo i s CLARK, BRIAN HAMPTON |

DEFENDANT - RESIDENTIAL ADDRESS AND TELEPHONE NUMBER

Mailing address: [X] Same as above OR [ ]
I certify that this document contains my current mailing address.

CHARGES(s):
Offense Trackin Virginia Crime Code : .
Number & (For Agdministrative Use Only) Code Section Case Number
141CR1700070900 CON-3281-89 18.2-456; 19.2-11 CR17000708-00

Description: CONTEMPT OF COURT

| |

Description:

Description: l |
B | |
Description: | |

[ ] Addendum listing additional charges is attached and incorporated.
I, THE DEFENDANT, as a condition of my release from custody, by signing this form, promise to appear in court on the date and time
noted above. If this date, time ot place is changed for any reason by any court or judge, I also promise to appear as so directed. 1

understand that | [X] may [ ] may not leave the Commonwealth of Virginia until my case, and any appeals in my case, are finished. I
further agree to keep the peace and be of good behavior and agree to the conditions listed below.

DEFENDANT MAY LEAVE COMMONWEALTH FOR WORK PURPOSES ONLY APPEAL ORALLY NOTED IN

OPEN COURT UPON SENTENCING 03/20/17 SENTENCE APPEALED: 90 DAYS, ALL SUSPENDED

I, THE DEFENDANT, UNDERSTAND THAT: (1) IfI fail to obey the conditions, | may be ARRESTED and, bail may be revoked,
(2) if 1 fail to appear, the court may try and convict me in my absence; (3) if I fail to appear in the Circuit Court on a misdemeanor charge,
I give up my right to a jury trial; (4) failure to appear is a separate crime; (5) I must promptly notify the court of any change in my
mailing address or where I live while this case is pending,

SIGNATURE OF DEFENDANT DATE

FORM DC-330 (MASTER, PAGE __1_OF _2_y10/11



[% Comﬁénwealth ofVix‘gin%a V. CLARK, BRIAN HAMP", |

they and their heirs and assigns owe the sum of $ ......2,900.00 o the county or city in which the case is prosecuted.

This debt is: [ ] UNSECURED {x] SECURED BY | } Cash | ] Surety Bail Bondsman [x] Property Bail Bondsman | ] Other Solvent
Surety(ies) whose ability to pay this debt is measured by the vatue of real or personal property which they own and who further swear or
affirm that the value of such property (after subtracting debts that are liens against the property such as mortgages, unpaid judgments, and
unpaid tax liens) equals or exceeds the amount of this bond. Each person who signs this bond agrees to the bond terms and any attached
applicable terms are incorporated by reference.

The defendant and each person who signs the bond as a surety give up any homestead exemption as to the debt of this bond and
understand that the court may force the sale of ANY property owned by the defendant or any surety to pay the debt if the defendant fails
to obey all of the terms and conditions of the recognizance. Each person who signs this bond promises to keep the title and possession of
all property used to measure the ability to pay the debt of this bond in his or her name and not use such property as collateral for any loan
or debt to allow liens against such property which would prevent the payment of the debt of the bond. The terms and conditions of the
recognizance are incorporated by reference, and each person who signs the form agrees to obey all of the terms and conditions on both
sides of this form. If the defendant obeys all of the conditions listed in the recognizance, the debt of this bond is void. Ifthe defendant
fails to obey the condition of appearance of the recognizance, the people who signed the bond may be required to pay the amount of the
bond.

(SEAL)
DEFENDANT
BAIL BONDSMAN INFORMATION
TN DWIGHT HODGES .. (SEAL)
NAME OF BAIL BONDSMAN SIGNATURE OF BAIL BONDSMAN
.............................................. 99-218884 .
BAIL BONDSMAN DCJS LICENSE NO, NAME OF INSURANCE COMPANY
................... DWIGHT HODGES BAIL BONDS | e e et et e e
NAME OF BONDING COMPANY NAME OF REGISTERED AGENT v
PO BOX 734/1060 RAKES ROAD ROCKY MOUNT VA e
ADDRESS OF BAIL BONDSMAN/BONDING COMPANY ZL{—' S ' ADDRESS OF REGISTERED AGENT
........................... (540) 243-4433 e e
......... TE‘LEPl"iONE NO OF BAIL BONDSMAN/BONDING COMPANY TELEPHONE NO OF REGISTERED AGENT T
OTHER SURETY(IES) INFORMATION
.................................................................................................................. (SEAL)
NAME OF SURETY SIGNATURE OF SURETY
.......................................... L
.................................................................................................................... (SEAL)
NAME OF SURETY SIGNATURE OF SURETY

........................................ L

([x] check if applicable) The defendant is released into the custody of the person/organization named below upon completion of this part:
By signing this part, the custodian named below agrees to take custody of the defendant and see that the defendant obeys the conditions
listed above. If the defendant disappears or does not obey every condition, the custodian promises to notify the court at once.

DORIS WALKER

CUSTODIAN - NAME AND ADDRESS SIGNATURE OF CUSTODIAN

RIGHT TO APPEAL:
You have the right to appeal the amount of this bond. You also have the right to appeal any condition of release. If you want to appeal,
contact a lawyer or the court listed on the other side of this form.

ADMITTANCE TO BAIL: After I explained the conditions and warnings

i o o [ JcLERK [ ]MAGISTRATE [ ]JUDGE
contained in this document, the defendant and each person signing as surety

swore or affirmed to fulfill the recognizance and, if any, the bond. Torderthe | " riehicrion MF BIFFERENT FROM COURTY s

defendant released on the conditions listed in this document.

DATE AND TIME

FORM DC-330 (MASTER, PAGE _2 _OF _2 )10/13 ;I %




APPENDIX C Corrected Motion Filed on March 30, 2020
In the Virginia Supreme Court Seeking
Construction of Bond to Apply to Petition
For Certiorari to the United States Supreme
Court, Alternatively for Stay of Incarceration

XXVil
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BY HAND

IN THE SUPREME COURT OF D
VIRGINIA AT RICHMOND

Record No. 191006
Court of Appeals No. 0637-18-3

BRIAN HAMPTON CLARK
Appellant
V.
COMMONWEALTH OF VIRGINIA

Appellee

On Appeal from the Court of
Appeals of Virginia

CORRECTED MOTION TO STAY
EXECUTION OF CONVICTION
PENDING APPEAL TO UNITED
STATES SUPREME COURT, BY
CONSTRUCTION OF BOND AS
CONTINUING OR BY EXTENSION
OF BOND FOR APPEAL TO THE
UNITED STATES SUPPREME COURT

Henry W. McLaughlin (VSB No 07105)
Law Office of Henry McLaughlin, P.C.
707 East Main Street, Suite 1050
Richmond, Virginia 23219
877-575-0258 Fax 877-575-0245
henryemclaughlinvalaw.com

Counsel for Appellant

CLERK
SUPREME COURT OF VIRGINIA

MAR 30 2020

RICHMOND, VIRGINIA



PRELIMINARY STATEMENT

This motion is submitted to correct a motion
Submitted to this Court on March 26, 2020, which
mistakenly did not comply with the following part of

Rule 5:4 of the Rules of this Court:

All motions shall contain a statement by the
movant that the other parties to the appeal

have been informed of the intended filing of
the motion..

..the statement by the movant shall also
indicate whether the other parties consent
to the granting of the motion, or intend to
file responses in opposition.

Counsel for the appellant, Brian H. Clark (“Clark”)
mistakenly failed to inform the Commonwealth’s Attorney
of Patrick County, Virginia, The Honorable Stephanie
Brinegar Vipperman, before causing a copy to be mailed
to her on March 26, 2020 and causing an original and
three copies to be delivered that day to the Office of
the Clerk of this motion, seeking a stay of execution

of conviction of the appellant pending appeal to the

United States Supreme Court.



On March 30, 2020, Clark’s counsel sent a copy of
that document (that had been mailed) by email to Ms.
Vipperman, and subsequently communicated with her
through her staff and by personal telephone call with
her. As a result of such, Clark’s counsel states that
the Commonwealth’s Attorney of Patrick County, Virginia
igs aware of the intention to correct the mistaken
submigssion on March 26, 2020 that did not comply with
the above-cited language of Rule 5:4. Clark’s counsel
further certifies that the Commonwealth’s Attorney of
Patrick County, Virginia (Ms. Vipperman) has advised
Clark’s counsel that she does not consent to this
motion but that she does not intend to file any

response in opposition.

Substance of Motion

Clark moves the Court to stay execution of his
conviction for contempt pending appeal to the United
States Supreme Court, by construction of Clark's
recognizance bond in this case to extend to appeal to

the United States Supreme Court, alternatively, by



extension of such bond to such appeal. In support of

this motion, Clark, by counsel, sets forth the

following:

1. Clark was convicted by the Circuit Court of Patrick
County, Virginia in this case on March 20, 2019 and
sentenced to 90 days in jail, with all but 10 days
suspended, under certain terms and conditions.

2. Clark appealed such conviction to the Court of
Appeals of Virginia.

3. On July 2, 2019, the Court of Appeals denied his
appeal.

4, Clark timely filed a Notice of Appeal and Petition
for Appeal to this Court.

5. On January 28, 2020, this Court refused such
petition for appeal.

6. On February 11, 2020, Clark, by counsel, timely
filed a petition to rehear.

7. On March 20, 2020, this Court denied the petition

to rehear.



10.

11.

Accompanying this motion as "Exhibit 1" is a copy
of the recognizance and appeal bond in this case.
The first page of Exhibit 1 stated that the Circuit
Court of Patrick County, Virginia on March 20,2019
sentenced Clark to imprisonment for 90 days, with
all but 10 days suspended on certain conditions and
imposed a fine of $250 with the following
additional statement in the said recognizance:
"EXECUTION OF SENTENCE POSTPONED BY JUDGE WITH
THE EXCEPTION OF COMPLIANCE WITH ACCESS TO
COURTHOUSE."
Page 3 of Exhibit 1 contained, inter alia, the
following language prepared by the appropriate
authority or authorities for Clark to sign in order
for him to be released pending appeal:

I understand That I may... leave the
Commonwealth of Virginia until my case, and any
appeals in my case, are finished."

The reference to Clark being able to leave the

Commonwealth was explained in Exhibit 1 to be



12.

13.

14,

limited to leaving the Commonwealth only for work
purposes.

Page 4 of Exhibit 1 set forth the undertaking of
bail bondsmen for a secured bond of $2,500,and
included language incorporating by reference the
recognizance.

The last page of Exhibit 1 was a release order
signed by the Clerk of the Circuit Court of Patrick
County, Virginia. Nowhere in Exhibit 1 was the
recognizance entered into by Clark, incorporated
into the bail bond, limited as to the extent of
appeal by Clark of the conviction in this case.The
only reference to appeal in Exhibit 1 was to
"appeals" as set forth herein above.

For the reasons set forth above, Clark, by counsel,
submits that Exhibit 1 should be construed as
applying to any appeals by Clark from the
conviction in this case, including appeal from this
Court to the United states Supreme Court, which

Clark, by counsel, submits should include a



15.

16.

petition for certiorari to the United States
Supreme Court from the decision by this Court to
deny Clark's petition for appeal and his petition
to rehear.

One of the issues raised by Clark in the appeal of
this case is a federal issue of due process as to
the denial of his recusal motion in this case.
Before the Circuit Court of Patrick County,
Virginia, prior to trial, before the Court of
Appeals of Virginia in his appeal to that Court,
and before this Court, Clark explicitly set forth
that he was raising a federal issue of due process
as to that part of his appeal. Clark intends timely
to file a petition for certiorari in the U.S.
Supreme Court.

Because Clark intends timely to file a petition for
certiorari in the U.S. Supreme Court, Clark, by
counsel, submits that Exhibit 1 should be construed
as applying to a timely petition for certiorari to

the U.S. Supreme Court, so that he should be



17.

18.

allowed to remain free on his aforesaid
recognizance and the secured bond previously posted
(Exhibit A) because this case continues to be
pending on appeal.

In the alternative, Clark asks this Court to allow
a new appeal bond applicable to his petition for
certiorari to the United States Supreme Court,
taking into consideration that, unless such an
appeal bond were allowed, Clark would, de facto,
lose the full appeal process because a ten day jail
sentence would be fully served before the U .S.
Supreme Court would rule on a timely petition for
certiorari.

After this Court denied Clark's appeal, while
Clark's petition to rehear was pending, Clark filed
a motion in the Circuit Court of Patrick County,
Virginia seeking construction of Exhibit 1 to apply
to his petition to rehear, and, if such petition

were denied, to a petition for certiorari filed in



19.

20.

21.

the U.S. Supreme Court. A copy of that motion is
attached hereto marked “Exhibit 2.”
The Circuit Court held a hearing on February 18,
2020 on Clark's said motion (Exhibit 2). A copy of
the transcript of the court reporter taking down
that he ring is attached hereto marked “Exhibit 3”
As shown in Exhibit 3, in ruling on Clark's said
motion, the Circuit Court of Patrick County stated
the following:
How about if I continue the bond until you ask
for your rehearing with the Supreme Court? But
after that, he’s got 30 days to turn in if they
turn you down, which would give you enough time

to ask the U.S. Supreme Court to tell me to do
something different.

After this Court denied Clark's petition to rehear,
Clark's counsel received a document by facsimile, a
copy of which is attached hereto marked “Exhibit
4."

Exhibit 4 (consistent with the oral ruling by the
Patrick County Circuit Court) gives Clark notice to

report for incarceration on April 20, 2020.



22.

23.

While the ruling of the Circuit Court of Patrick
County, Virginia contemplates that Clark's remedy
at this point would be for Clark to seek a ruling
by the United States supreme Court to construe
Exhibit 1 as a continuing bond, or to allow a bond
pending the filing of a timely petition for
certiorari, Clark, by counsel, submits that Clark
has an obligation, prior to filing any such motion
in the U.S. Supreme Court, to file a motion before
this Court seeking construction of the bond to
continue pending a timely filing of a petition for
certiorari to the U.S. Supreme Court, alternatively
to ask this Court to allow Clark to remain on bond
pending appeal to the United States Supreme Court.
In view of the language of Exhibit 1, Clark, by
counsel, asks this Court to construe Exhibit 1 to
continue to allow Clark to continue on bond pending
appeal to the United States Supreme Court, or, in
the alternative to allow the recognize bond he has

entered into to continue pending his timely appeal



to the United States Supreme Court, including a

timely filing of a petition for certiorari before

that Court.

Conclusion

Wherefore, Clark prays that this Court construe
Exhibit 1 to apply to timely appeal to the U.S. Supreme
Court, including a timely filing of a petition for
certiorari in that Court, alternatively to allow his
recognizance bond to continue for such an appeal, and,
on such basis, prays that this Court enter an Order
with the effect of continuing Clark's recognizance bond
to allow him to remain on bond pending his appeal to
the U.S. Supreme Court.

Respectfully submitted,
BRIAN PTOW

Céundel 7




Henry W. McLaughlin (VSB No. 07105)

The Law Office of Henry MclLaughlin, P.C.
Eighth and Main Building

707 East Main Street, Suite 1050
Richmond, VA 23219

804-205-9020; Fax 877-575-0245
henry@mclaughlinvalaw.com

Counsel for Brian Hampton. Clark

CERTIFICATE
I, Henry W. McLaughlin, counsel for Brian H.
Clark, certify that on March 30, 2020, I mailed a copy
of the foregoing to the following:
The Honorable Stephanie Brinegar Vipperman
Commonwealth's Attorney Patrick County, Virginia.

P.O. Box 268,
Stuart, Virgini 4272

% ‘

Henry W;MﬁdLaughlin




Exhibit 1



; h h B
RECOGNIZANCE

Va. Code §§ 9.-185,9.1-185.8, 19,2-123, 19.2+143, 19.2-258 AUGUST 20, 2018 AT 4:00 PM
HEARING DATE AND TIME
PATRICK P.0). BOX 148, STUART, VA "24171
COURT - CITY OR COUNTY ‘ COURT - STREET ADDRESS
Xl Commonwealth of Virginia Y. CLARK, BRIAN HAMPTON oo

DEFENDANT ~ NAME (LAST, FIRST, MIDDLE)

[ ] st

1351 FA!RMONT DRIVE, BASSETT VA 24055 (336) 465-3212

...........................

DEFENDANT - RESIDENTIAL ADDRESS AND TEL EPHON‘B NUMB!:R

Mailing address: [X] Samc as above OR [ | O ———

1 certify that this document contains wy current mailing address,

CHARGES():
Offonse Trackin Virginia Crime Code
Number € {For Agdmiuisumvc Use Only) Code Sectlon Case Rumber
141CR1700070900 CON-3281-89 18.2-456; 19.2-11 CR17000708-00

Descriptions CONTEMPT OF COURT

! !

Description:

i |
i 1
| |

[ ] Addendum tisting additional charges is sitached and incorporated.

Descriptlon:

{lescription:

Description:

I, THE DEFENDANT, as a condition of my release from custody, by signing this form, promlse to appear in court on the date and time
noted above. If this date, time or place is changed for any reason by any court or judge, I also promise to appear as so divected. ]
understand that 1 [X] may [ ] may not leave the Commonwealth of Virginia until my case, and any appeals in my case, are finished, )
further agrec to keep the peace and be of good behavior and agrec o the conditions listed below,

DEFENDANT MAY LEAYE COMMONWEALTH FOR WORK PURPOSES ONLY, APPEAL QRALLY NOTED iN

OPEN COURT UPON SENTENCING 03/20/17 SENTENCE APPEALED: 90 DAYS, ALL SUSPENDED

EXGERT 10 DAYS UPON.2 YEARS. GQOD. BEHAYIOR, COMPLY, WITH . JUOGE. GLARK'S. QRRER. CONCFRN!NG
AGCESS.TO.COURTHQUSE: $280.00 FINE: COSTS (EXECUTION OF SENTENGE.ROSTPONER. BY.JUDGE...

WITH THE EXCEETION. QF COMPLIANGE WITH ACCESS.TO.COURTHQUSEY. .. -

1, THE DEFENDANT, UNDERSTAND THAT: (1) If I fail to obey the conditions, ] may be ARRESTED and, bail may be revoked,;
(2) i1 fai to appear, the court may try and convict me in my sbsence; (3) if ! fail to appear in the Circuit Court on a misdemesnor charge,
[ give up my right (o a jury trial; (4) failure 1o appear is a separate crime; (§) 1 must promptly notify the courl of any change in my
malling addvess or where T live while this case is pending.

................................................

SIGNATURE OF DEFBNDANT DATE

) 1$3
FORM DCJ30 (MASTER, PAGE __L_oOF _Z_310m




Ry 2 ATRICK CTY CIRCUIT PAGE @1/82
RETRA TR L AR dib w\\ P ‘ ol

RECOGNIZANCE %

Vi Codo §59.1-185, 0,1-185.8, 10.2-(23, 19.3-143, 192258 AUGUST 20, 2018 AT 4:00 PM
pressm—— HEARING BATE AND TIMI

PATRICK e 0, BOX 148, STUART, VA 21T st s
gV s AR e

{)(} Commonvealkh of Virginla | SRR CLARK, BRIAN HAMPTON

...... Y D P P PP RS T WL
‘. ) v poen ara

DEFENDANT » NAME (LAST, FIRST, MIDWLE)
1351 FAIRMONT DRIVE, BASSETT, VA 24035 (336) 4G5:3212 ...

.........

DHFUNDX?:JT - RUSIDUNTIAL ADIRESS AND TELIPRONE NUMBER

R e N A

Mailing address; [X] Same ns above OR [ ] -
T certify that this document contains my current malling address,

CHARGES(s): .
Offense Trackdy Virginta Crime Code Case Namb i
) Numl);ir £ Wcr]}:ﬁm‘m\su‘mve Uac Only) Code Sectlon ase Namber
141CR1700070800 CON-3281-88 18,2-456; 19.2-11 CR17000708-00
Deacription; CONTEMPT OF COURT !
A |
Deseriptinm !
i ]
Deaeription:
. ! | t
Deacription: 1
I |
Deseriptian

[ ] Addendum listing additional charges is attached and Incarparted.

I, THR DEFENDf\NT, a5 a condition of my release from custedy, by signing this form, promise 1o appear {n coutt on the date and thne
noted above, If this date, time or plnce is changed for any reason by sy court or judge, | also promise to appesr as so dirocted, |

understand that 1 D(] may [ } may not leave the Commonwealth of Virginia untit my case, and any appeals in my case, syo finished, |
further agree to keep the peaco and be of good behavior and sgree to the conditionas listed below,

DEFENDANT MAY, LEAVE COMMONWEALTH FOR WORK PURPOSES ONLY...

OPEN COURT UPON SENTENGING.03/20/17......... SENTENCE APPEALED: 90 DAYS, ALL SUSPENDED,
EXGEPT.10.DAYS UPON.2 YEARS, 300D, BEHAYIOR: COMPLY WITH JURGE CLARK'S. ORDER GONGERNING...
ACCESS.TO.GOURTHOLISE: $250.00 FINE: GOSTS (EXEGUTION OF SENTENGE. POSTPONER.BY JUOGE.
IMTHTHE EXGEPTION LE.COMPLUIANGE WITH ACGESS TO. CRURTHOUSE)

.........
............

...... stars QY
RIYCTTeIT.

Ly T B P N T PR TP R PR Y

!, THE DEFENDANT, UNDERSTAND THAT: (1) If1 fail to obey the canditions, ! may be ARRESTED and, bell may be revoked;
(2) 1P 1 Fail to appenr, the court may Uy and conviot ma a my absence; (3) ¥ fail to sppear I the Clroul Court oot u misdemceanor dharge,
{ give up my right 1o & Jury trial; (4) faflure to appenr Is a separalo crime; (5) T must promptly wotify the court olany change in my

maillag sddress orwhere 1 Jive while this easeis ding,.
-
/% . Z/,%%ﬁ 2/R20/1%
W e s 23

STONATURE OF DEFENUANT naA

BORM DC-A3 (MASTER, PAGE | L OF _ 2D 1em) 2} g’ 5

APPEAL ORALLY NQTERIN ...




@ oo1/002
03/20/2018 10114 FAX

™ PATRICK CTY CGIRCL o PAGE  81/82
saugy/pm8 24327, 278 :

RECOGNIZANCE : B
Vs, Code {18 9,15185, 9,11 85,8, 19.2-425, 19,3143, 9.24158 AUGUST 20, 3018"."-.\1:“&:00 PM

) ’ FEANQ BATE ANG TIMA

PATR}CK p.Ol Box 148‘ STUART\ VA 241 71 P R L Tl L T e PR UL SUL R RISty
" BURT < GHV OR COUNTY COURT - STRUICT ADDIESS
CLARK BRIAN HAMPTOM

M Cemmonwaslth of Vipginia Yy e . AR BRI LAMETON..
P ——

‘‘‘‘‘‘

Mudling sddrass; [D] Same nsabove OR | ] ..
1 cortify ¢ 1l this document contains my curint moliing addrass,

BROEr it ass sea oat 9bE

CHARGES(s) :
Offusgs Trackin Virgiota Crine Code .-
l"hxmi::: g (Por Ayﬁ&mmuuou 14 Uao Only) 1 Codu Seativy Cuvo Number
141CR 1700070800 CON-3281-8¢ 118.2*456'. 19.2-14 (3R17000708-00
Beseriplion: GO VTEMPT OF COURT
) L
— Dossriptions
l {
Degeriptivn: 1
Deveription:
l |
L Deaeriptiont

[ ] Add¢ndum Hedng additiona] charges i3 stechund and incorporated,

L TAE DEFENDANT, os 8 conditlon of nvy velesua from custody, by signing this form, pramise to sipear (n cowt on the dats and fime
notsd abave, 1T s dats, Wine or place s chinged for any reason by sny court or judge, | slso promiss to appoar us su direored, 1
understancl that § X sy [ ] moy not leave the Commonwenlth of Virglnis unti] my case, and ey appesls in my case, org finished, 1
furthor aygiaz to keep the psace avd ba of gocd bshavior und agree o the conditions listed below,

BREENDANT MAY LEAVE COMMONWEALTH FOR WORK PURPOSES ONLY. ... ARR EALORALKLNQTEDIN

OPEN.GOURT UPON BENTENGING QiVa0MAT, .o BENTENGE APPEALED: 88 DAYS, ALL SUS o
EXGERT 10 0AYS UBON 2 YEARE, 66 0D BEHAVIOR i A P

' L COMPLY WITH JUDGE GLARK'S . ORDER CONCERNING.
ARGEN IO COURTHALF: £260.00, INELCOSTS. (EXECUTION QF GEPQST T - A
mnm.x.}c;s..sac;ﬁmmw..mﬁ..mmummmmmé,&s.s? o "BWENQETQM EQN'?F"%M%E"""””

QCQURTHQLIBE),

......................
wseper atassiend

....... av -
LANTH PN - win

{, THE DVRENDANT, UNDERSTAND TUAT: (1) If1 fail tv ubay the conditlons, ) may bs ARRESTED wd, ball may be revoked;
(@) ' foil to appear, the vourt may iy and eavict me Ja my sbaence; (3) 171 fufl to appear in the Cha{t Cours on u misdomeancr shargs,
T ive up niy right o o Jusy trinl; (4) fallurs to spponr 15 & sepursts vrime; (5) 7 wust promptly notlty the enurt of nny chnvge v my
wniling sddress or where Tllve whils this ¢ m{ydin%

i;/’ﬂZ~ 7(;.55:3:2—-—« 220/t

BEFE TR T
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DEFENDANT ~ NAME (LAST, FIRST, MIDDLE)

. ~: ™ M ™
%, Commdnwealth of Virginja v, - GLARK, BRIAN HAMET

[ . e

BOND AS CONDITION OF RECOGNIZANCE: By signing this bond, the defendant and each person signing astsulrety agree that

i hed ssigns owe the sum of § ... 259800 .... to the county or cily in which the case is prosecuted.
tIt}gii; mi;\;:u(hz}:&aggéugn [%] SECURED BY [ ] Cash { | Surely Bail Bondsmen [x] Prope::ty Bail Bondsman [h} g;hf' Solvent
Surety(ies) whose ability to pay this debt is measured by the value of real or personal property which they own and who fus :ier swear ord
affirm that the valuc of such property (after subtracting debis that are liens sgainst the property such as mortgages, unpaid judgments, an
unpaid tax liens) equals or exceeds the amount of this bond. Each person who signs this bond agrees to the bound terms and any attached
applicable terms are incorporated by reference, .

w The defendant rurzi each pgrson who signs the hond as a surety give up any homestead exemption as to the glebt of this bond afld
understand that the court may force the sale of AN'Y property owned by the defendant or any surety to pay the debt {f the defcndam_faxls
to obey s}l of the terms and conditions of the recognizance. Each person who signs this bond promises to keep the title and possession of
all property used to measure the ability to pay the debt of this bond in his or her name and not use such property &s collater'f\}. for any loan
or debt to allow liens against such property which would prevent the payment of the debt of the bond. The terms and conditions of the
recognizance are incorporated by reference, and each person who signs the form agrees to obey all of the terms and conditions on both
sides of this form. 1f the defendant obeys all of the conditions listed in the recognizance, the debt of this bond is void. [fthe defendant

fails to obey the condition of appearance of the recognizance, the people who signed the bond may be required to pay the amount of the
bond.

{SEAL)
BEFENDANT
BAIL BONDSMAN INFORMATION
OWIGHT HODGES | (SEAL)
NAME OF DAL RONDSMAR SIGNATORE OF BATL ROWOSHMAN
99:218884... i
BAN, DONDSMAN DCIS LICENSE NO, NAME OF INSURANCE COMPANY
o B S i
+ PO BOX 734/1060 RAKES ROAD ROCKY MOUNT, VA
ABDILESS OF BAL T GNDSMANAIGNDING COMPANY 2. L{- ‘5‘ " ADDRESS OF REGISTERED AGENT
(540) 243-4 433 '
TELENIOME NO, OF RALL BONDSMANRONDING SoMpAMY 7" prem—— TCLEPHONE NO. OF REGISTOAED AGENT
OTHER SURETY(IES) INFORMATION
NAME OF SURRTY SIGHNATURE OF SURETY (SEAL)
ADDRESS YELEPHOWE MO,
T SUKETY”"“‘“ SRR TR {SEAL)
T — . e o——

v .4.4.}:‘(&;;26‘{’.‘.“.;&&........“.....4..‘..........“.,..‘.

(i} ghc}:k if 1!pp11{‘fﬂb]c) The d?fendanl Is relensed into the custody of the person/organization named below upon completion of this part
?%y signing this part, the custod:'an named below agrees to take custody of the defendant and see that the defendant obeys the conditions
listed above. If the defendant disappeass or does not obey every condition, the custodian promises to notify the court at once.

DORIS WALKER
337 WALKER FARM LANE, PATRICK SPIRINGS, VA 24133

GUSTODIAN ~ NAME AND ADDRASS
RIGHT TO APPEAL:

You have the right to appeal the amount of this bond. You niso have the right io appeal any condition of release, If you want to appeal,
contact a lawyer or the court listed on the other side of this fonn.

JIGNATURE OF CUSTODIAN

ADMITTANCE TO BALL: Afier ] explnined the conditions and wamings

. , cLERX MAGISTRATE nGE

contained {n this documeat, the defendant and cach persan signing as surety t £l ti

s\wvore or afﬁrmcd 0 fulﬁll the rccognlumcc nnd, "'NW. the bond. i Drdcr the AT gnvpmggﬁ"r o Ca.é.{‘.lsu.mm... T P PT T LI R T P SN PP PR

defendant reloased op the conditions listed in this doounent, e etveresmaprseeseenrb e me st arreneces
et rera

i
FORM DC-330 (MASTER, PAGE,_2_OF _2 ) 1013 J %




RBLEASE ORDER M

ACCUSED: oo GLARK, BRIAN HAMPTON R
' NAME (LAST, FIRST, MIDDLE)

Jurisdiction: PATR|CK

ADDRESS: e 1361 FAIRMO"[‘_‘!T DRIVE
e BASSETT, VA 24055 [ ] GENERAL DISTRICT (TRATFIC)
ENERAL DISTRICT (CRIMINAL)
-1 - 07/28 /1970 [Jo
w2271 1 =397 von 01/ 28 /1 e mammior o
[ ] J&DR DISTRICT COURT
[X] CIRCUIT COURT
CHARG(S):
Offense Tracking Virginia Crime Codo Code Section Case Number
Number {For Administrativs Use Only)
141CR1700070900 CON-3281-89 18.2-458; 18.2-11 ‘ CR17000708-00
Description: CONTEMPT OF COURT l
Deseription; J ‘
Description;
| l
Deseription: l ]
Deseriptions L i
Deseription:
Description:

[ ] Addendum listing additional charges is attnched and incorporated.

TO THE SHERIFF, JAIL OFFICER OR CORRECTIONAL OFFICER:
You are ordered to RELEASE the accused on the above charge(s),

03202018 10:25PM . Sherri M. Hazle Woodf W

DATE AND TIME [TMAGISTRATE X CLERK [ }JUDGE

REICASEA w.coovrerrrsrermmemsrcormmrmstarmsmrermrons AMPM BY ooriiesieceissnosscosssassaresnsansssssesssssesresssese ssesessssassssen sassapesssessiecsss s earmdesesse abstes sses R s socsrerensos
DATE AND TIME

RELEASE ORDER

PORM DC-353 MASTER 05/09 PAGE: 1 OF 1
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Exhibit 2



VIRGINIA:
IN THE CIRCUIT COURT OF PATRICK COUNTY
101 Blue Ridge Street
Stuart, Virginia 24171-0148

COMMONWEALTH OF VIRGINIA

v. Case No. CRI17000709-00
BRIAN HAMPTON CLARK

MOTION TO CONTRUE BOND AS CONTINUING; IN THE ALTERNATIVE,

TO EXTEND BOND FOR DECISION ON PETITION TO REHEAR AS TO APPEAL
TO THE VIRGINIA SUPREME COURT AND, IF THAT PETITION IS DENIED, FOR
APPEAL TO THE UNITED STATES SUPREME COURT

Brian H. Clark (“Clark™), defendant, by counsel, moves the Court to construe the
recognizance bond in this case to extend to a decision by the Virginia Supreme Court as to a
petition to rehear timely filed by Clark after that Court refused his petition for appeal; or, if
that petition to rehear is denied, to extend such bond for appeal to the United States
Supreme Courl, In support of this motion, Clark, by counsel, sets forth the (ollowing:

1. Clark was convicted by this Court in this case on March 20, 2019 and sentenced
to 90 days in jail, with all but 10 days suspended, under certain terms and
conditions.

2. Clark appealed such conviction to the Court of Appeals of Virginia,

3. OnlJuly 2, 2019, the Court of Appeals denied such appeal.

4. Clark timely filed a Notice of Appeal and Petition for Appeal to the Virginia
Supreme Court,

5. OnJanuary d28, 2020, the Virginia Supreme Court refused such petition for
appeal.

6. OnFebruary 11, 2020, Clark, by counsel, timely filed a Petition to Rehear. A

copy of such Petition to Rehear accompanies this motion as “Exhibit A\




7.

10.

13.

14,

Accompanying this motion as “Exhibit B” is a copy of the recognizance and
appeal bond in this case.

The first page of Exhibit B stated that this Court on March 20, 2019 sentenced
Clark to imprisonment for 90 days, with all but 10 days suspended on certain
conditions and imposed a fine of $250 with the following additional statement in
the said recognizance: “EXECUTION OF SENTENCE POSTPONED BY
JUDGE WITH THE EXCEPTION OF COMPLIANCE WITH ACCESS TO
COURTHOUSE.”

Page 3 of Exhibit B contained, inter alia, the following language prepared by the
appropriate authority or authorities for Clark to sign in order for him to be
released pending appeal:

... T understand That I may... leave the Commonwealth of Virginia until my
case, and any appeals in my case, are finished, ....”

The reference to Clark being able to leave the Commonwealth was explained in

Exhibit B to be limited to leaving the Commonwealth only for work purposes.

. Page 4 of Exhibit B set forth the undertaking of bail bondsmen for a secured bond of

$2,500, and included language incorporating by reference the recognizance.

. The last page of Exhibit B was a release order signed by the Clerk of this Court.

Nowhere in Exhibit B was the recognizance entered into by Clark, incorporated into
the bail bond, limited as to the extent of appeal by Clark of the conviction in this
case, The only reference to appeal in Exhibit A was to “appecals” as set forth herein
above.

For the reasons set forth above, Clark, by counsel, submits that Exhibit B should be
construed as applying to any appeals by Clark from the conviction in this case,

including appeal from the Court of Appeals of Virginia to the Virginia Supreme




15.

16.

17.

Court, which Clark, by counsel, submits includes Exhibit A, the aforesaid Petition to
Rehear, and any appeal from the Virginia Supreme Court to the U.S. Supreme Court,
One of the issues raised by Clark in the appeal of this case is a federal issue of due
process as to the denial of his recusal motion in this case. Before this Court, prior to
trial, before the Court of Appeals of Virginia in his appeal to that Court, and before
the Virginia Supreme Court, in his appeal to that Court, Clark explicitly set forth that
he was raising a federal issue of due process as to that part of his appeal. If the
Virginia Supreme Court denies Clark’s petition to rehear, he intends timely to file a
petition for certiorari in the U.S. Supreme Count, .

Because Clark has timely filed a petition to rehear, and because, if that petition to
rehear is denied, he intends timely to file a petition for certiorari in the U.S. Supreme
Court, Clark, by counsel, submits that Exhibit B should be construed as applying to
Clark’s petition to rehear, and, if that is denied, to a timely petition for certiorari to
the U..S. Supreme Court, so that he should be allowed to remain free on his aforesaid
recognizance and the secured bond previously posted (Exhibit B) because this case
continues to be pending on appeal. .

In the alternative, Clark asks this Court to allow a new appeal bond applicable to his
petition to rehear pending before the Virginia Supreme Court, and, if that is denied,
for appeal to the U.S. Supreme Court. taking into consideration that, unless such an
appeal bond were allowed, Clark would, de facto, lose the full appeal process
because a ten day jail sentence would be fully served before the Virginia Supreme
Court would rulc on Clark’s petition to rehear, or, if that petition is denied, before the

U .S. Supreme Court would rule on a timely petition for certiorari.




Conclusion
WHEREFORE, Clark prays that the Court (a) construe Exhibit B as
applying to Clark’s petition to rehear pending before the Virginia Supreme Court,
alternatively (b) enter an order allowing Clark to post a new appeal bond applicable
to his pending petition to rehear, and, if that is denied for a timely petition for
certiorari to the U.S. Supreme Court.
Respectfully submitted,
BRIAN HAMPTON CLA /
”/ [ i /R

Cu se

Henry W. McLaughlin (VSB No. 07105)
The Law Office of Henry McLaughlin,
P.C. Eighth and Main Building

707 East Main Street, Suite 1050
Richmond, VA 23219

(804) 205-9020; fax (877) 575-0245
henry@meclaughlinvalaw,com

Counsel for Brian H. Clark

CERTIFICATE
I, Henry W. McLaughlin, counsel for Brian H. Clark, certify that on February 11,
2020, afler 5 p.m. and before midnight, | mailed a copy of the foregoing to the following:
The Honorable Stephanie Brinegar Vipperman,

Commonwealth's Attorney
Patrick County, Virginia,

P. O. Box 268,
Stuart, erglma 24272
/t«‘

Henry ’(N McLaughhn
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21172020 ine Law Urtice of Henry Mctaughiin, P.C. Mail - SCV PFR Contirmaiton

The Law Office of : Henry McLaughtin il <h i
Henry MeLaughln, P.C. enry Mclaughlin enry@mclaughlinvalaw.com>

SCV PFR Confirmation

1 message

SCV PFR <scvpfr@vacourts.gov> Tue, Feb 11, 2020 at 5:39 PM

To: Henry McLaughlin 11l <henry@mclaughlinvalaw.com>

This will acknowledge receipt of your e-mail. If there are any deficiencies in your filing, you will be contacted by the Clerk's Cffice via a separate e-mail
describing the problem(s) and the deadline for correcting your filing. When the Court has made a decision, it will be forwarded to you via e-mail.
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IN THE SUPREME COURT OF VIRGINIA

AT RICHMOND

Record No. 181006
Court of Appeals No. 0637-18-3

BRIAN HAMPTON CLARK
Appellant

V.,

COMMONWEALTH OF VIRGINIA

Appellee

On Appeal from the Court of Appeals of Virginia

PETITION TO REHEAR BY BRIAN HAMPTON CLARK

Henry W. McLaughlin (VSB No. 07105)
The Law Office of Henry McLaughlin, P.C.
707 East Main Street, Suite 1050
Richmond, Virginia 23219

(877) 575-0258; fax (877) 575-0245
henry@mclaughlinvalaw.com

Counsel for Brian Hampton Clark




STATEMENT OF GROUNDS TO REHEAR BY
BRIAN HAMPTON CLARK

The appellant, Brian Hampton Clark (“Clark”) appeals from an affirmation
by the Court of Appeals of Virginia (‘the Court of Appeals™) which refused
Clark’s appeal from a conviction of Clark and jail sentence by the Circuit Court
of Patrick County, Virginia (“the circuit court") on a charge of contempt of court.
That conviction would not have occurred had Clark not filed in this Court a
petition for a writ of prohibition in which the respondent was a judge (“the
respondent judge”) of the circuit court. Clark's petition for a writ of prohibition
sought reversal of an oral order by the respondent judge, later confirmed in
writing, which placed restrictions on Clark as to his access to the clerk’s office
of the circuit court. Such limitation by the respondent judge, which had been
imposed without opportunity to Clark for any hearing, and despite that he had
never been convicted of any felony, any misdemeanor involving moral
turpitude, or any charge involving violence or any threat of viclence and even
though Clark had been found not guilty of a prior charge of contempt of court.

This Court denied Clark’s petition for a writ of prohibition on grounds that
the issue to be determined as to such petition was not whether the order of the
respondent judge was correct, but whether the respondent judge had

jurisdiction to enter such an order, (Clark, by counsel, had argued that the

respondent judge had exceeded his jurisdiction). Prior to this Court’'s decision




in that case, the respondent judge, through the office of the Attorney General if
Virginia, filed responsive pleading which included, inter alia, a letter from the
respondent judge to the chief judge (“the chief judge”) of the circuit court which
enclosed emails more than a year old that, on their face, indicated that they
were from Clark, which included angry statements levelled at officials in Patrick
County, Virginia, including judges of the circuit court. In that letter, the
respondent judge wrote to the chief judge that if the chief judge thought well of
it, the chief judge could charge Clark with contempt of court on the basis of the
emails and “give him the due process he demands from the Virginia Supreme

Court."

The chief judge caused Clark to be charged with contempt of court as to
the said emails. Clark filed motions to dismiss on grounds including the
following: (a) the prosecution was in punishment of Clark from filing a petition
for a writ of prohibition and was therefore against public policy; (b) the emails
were more than a year old and, therefore, the contempt of court charge was
time-barred.

Clark also filed motions for (a) recusal of the chief judge, who had
previously recused himself from a case involving Clark; and (b) recusal of the
Commonwealth's Attorney who had recused herself from the prior contempt

charge against Clark (as to which he was found not guilty).




During a hearing on Clark’s motions, during a discussion of the letter
from the respondent judge to the chief judge stating that a contempt charge
against Clark would provide him with the due process Clark "demands from the

Virginia Supreme Court” the chief judge stated the following:

Well, the matter raised was your client didn’t have a chance to
have a hearing, which is what your client wanted.
(p. 7, Tr. September 15, 2017 hearing)

Defense counsel then stated, in part, “I| submit that .... That that
statement is added grounds for the motion for recusal. (/d.)
Subsequently, during that hearing, the trial court stated,

So, l'll tell you the reason, why | went ahead and issued the show
cause for contempt ... was because | was unaware of the language
contained in ... aliegedly in the emails...the emails allegedly sent by
your client. If | had been aware that those emails, alleged sent by
your client, had been received before that time | would ... sua sponte
issued, a contempt citation. /d. p. 14.

The trial court later stated, "l don't know if there is any question, it
came about because Judge Clark sent the letter with the information

attached.” /d. p. 186.

1. The Prosecution of Clark In This Case Was Against Public Policy

During oral argument on Clark’s petition for appeal, one of the Justices

' Later the trial court stated, “I'm not saying that the filing of the writ of
prohibition was a request to be charged. I'm just saying one of the
complaints was that he didn't get a hearing and now he’s getting a hearing
but I'm not saying that by filing a writ of prohibition he's saying, “Yeah,
please charge me.” (/d. pp. 27-28}




of this Court asked a question as to whether the reason Clark was
prosecuted in this case was because of the emails. As to that, it is certainly
so that he would not have been prosecuted absent the emails. However, itis
also trueg, and not in question in this case, that he would not have been
prosecuted if he had not filed in this Court a petition seeking a writ of
prohibition. That an essential cause of the prosecution in this case was
Clark's petition for a writ of prohibition was made clear --

(A) When the chief judge stated,

Well, the matter raised was your client didn't have a chance to
have a hearing, which is what your client wanted.

(B) When the respondent judge wrote the chief judge stating that a
prosecution would give Clark what he had demanded from this
Court in his petition for a writ of prohibition.

This is >a case of first impression. |t appears there has never been a
case in this country in which a judge initiated a prosecution which would not
have occurred had the defendant not appealed to a higher court. Clark’s
appeal to the Court of Appeals did not cite any case on this issue on grounds
there has never been a prior case in which this has occurred.

In fairness to the respondent judge and the chief judge, it does not
appear that the facts of the cause of the prosecution in this case were

undertaken in any way other than out in the open. The resuilt has been that




the issue as to this part of Clark’s appeal are clear cut. He was punished for
exercising his right to file a good faith petition in this Court on a matter in
which this Court had original jurisdiction. On grounds of public policy, Clark
submits his conviction should be set aside.

2.  The Prosecution in This Case Was Time-Barred

Va. Code Ann. Section 19.2-8 in effect at the time of the prosecution
of this case, provided, in pertinent part, the following:

A prosecution for a misdemeanor, or any pecuniary fine, forfeiture,

penalty or amercement, shall be commenced within one year next
after there was cause therefor....

The Court of Appeals of Virginia in dictum in Porter v.
Commonwealth, 85 Va. App. 467, 778 S.E. 2d 549, (2015) indicated
contempt cases are sui generis and thus not subject to the limitations for
criminal prosecutions..

Even if the prohibition against charging a misdemeanaor violation after
one year in Va. Code Ann. Section 19.2-8 (with exceptions not relevant
here) is held not applicable in this case because of the language in Porter,
supra. Clark, by counsel, submits that Va. Code Ann. Section 19.2-8 barred
prosecution in this case because that statute barred prosecution after one

year for a "penalty" [except for certain prosecutions with longer periods of




limitations in that statute that are not relevant to this case].2

3. The Chief Judge Should Have Granted Clark’s Recusal Motion

Because of the public policy issue raised in this appeal, alternatively
on grounds the prosecution in this case was time-barred, Clark has asked
this Court to reverse his conviction and dismiss the contempt charge
against him. In the alternative, Clark seeks reversal of his conviction and a
new trial on grounds of his due process rights under the U.S. Constitution,
a federal right® Clark submits that on grounds of his federal due process

rights, he was entitled to have his recusal motion granted.

. . . . . 4
In a case involving due process rights in contempt proceedings -

2 The Commonwealth's Attormney contended that a contempt charge is not
a criminal charge. However, The respondent judge, by counsel, in Exhibit
3 (the response to the petition for a writ of prohibition) (see the exhibit of
the complete record of that case introduced into evidence as part of the
defense in this case in the circuit court) referred to this case as a
"criminal contempt” case. Also see /nre Marriage of Weddigan, 2015
I. App. (4th) 150044, in which an lllinois Court made the point that a
prosecution for online comments posted on the Internet was not civil
contempt but criminal contempt. Certainly, this is a case in which a
penally was imposed. .

¥ Brian Clark also contends that the denial of his recusal motion, and his
renewal of the same violated his due process rights under the Virginia
Constitution.

4 While contempt cases have been held to be sui generis and not "criminal
prosecutions" under the Sixth Amendment (see United Mine Workers of
America v, Bagwell, 512 U.8. 821 (1994)), a defendant in a contempt case
is entitled to due process of law. Fisher v. Pace, 336 U.S. 155 (1840),
see also, Pounders v. Watson, 521 U.S. 982 (1997)
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Cooke v. United States, 267 U.S. 517 (1925) Chief Justice Taft of the U.S.
Supreme Court stated the following:

"The power of contempt which a judge must have and exercise in
protecting the due and orderly administration of justice and in
maintaining the authority and dignity of the court is most important
and indispensable. But its exercise is a delicate one and care is
needed to avoid arbitrary or oppressive conclusions. The rule of
caution is more mandatory where the contact charged has in it the
element of personal criticism or attack upon the judge. The judge
must banish the slightest personal impulse to reprisal, but he should
not bend backwards and injure the authority of the court by too great
leniency. The substitution of another judge would avoid either
tendency but it is not always possible. Of course, where acts of
contempt are palpably aggravated by a personal attack upon the
judge in order to drive the judge out of the case for ulterior reasons,
the scheme should not be permitted to succeed. But attempts of this
kind are rare. All of such cases, however, present difficult questions
for the judge. All we can say upon the whole matter is that where
conditions do not make it impracticable, or where the delay may not
injure public or private right, a judge called upon to act in a case of
contempt by personal attack upon him, may, without flinching from his
duty, properly ask that one of his fellow judges take his place.
Cornish v. United States, 299 F. 283, 285; Toledo Newspaper Co. v.
United States, 237 F. 986, 988. The case before us is one in which
the issue between the judge and the parties had come to involve
marked personal feeling that did not make for an impartial and caim
judicial consideration and conclusion, as the statement of the
proceedings abundantly shows."

In Mayberry v. Pennsylvania, 400 U.S. 455 (1971), a pro se
defendant engaged in personal abuse of the trial judge, The U.S. Supreme
Court appeared to leave open the trial court's option to act immediately and
summarily to quell contempt by citing and convicting an offender, thus

empowering the judge to continue the trial, but indicated if the judge waited




until the trial's conclusion he should defer to another judge.

In Taylor v. Hayes, 418 U.S. 488 (1974), Justice White's opinion for
the U.S. Supreme Court stated that because "marked personal feelings
were present on both sides" and because "unseemly conduct [had] left
personal stings" another judge should have been substituted for the trial
judge for the purpose of finally disposing of contempt charges in that case.

In Caperton v. A. T. Massey Coal Co., 556 U.S. 868,869 (2009), the
U.S. Supreme Court cited Mayberry, supra. stating, in part, the following:

In reiterating that the rule that "a defendant in criminal contempt
proceedings should be [tried] before a judge other than the one
reviled by the contemnor,” Mayberry v. Pennsylvania ....., rests on the
relationship between the judge and the defendant (citation), the
Court noted that the objective inquiry is not whether the judge is
actually biased, but whether the average judge in his position is
likely to be neutral or there is an unconstitutional "potential for
bias." (citation).

Clark submits it is not necessary for a defendant charged with
contempt to show -- in a motion seeking recusal -~ that the judge assigned
to try the contempt case is prejudiced against him. It should be held
sufficient to justify recusal if matters related to or surrounding the contempt
case indicate an objective inquiry would demonstrated that the average
judge in the position of the judge assigned the case would have an
unconstitutional "potential for bias." (See Caperton, supra.”) That was the

argument made on Clark’s behalf before the chief judge. In this case, any




objective observer would be likely to conclude that any acquittal of the
pending contempt charges against Brian Clark in this case could be
construed in favor of his then pending petition in the Virginia Supreme
Court seeking a writ of prohibition. Acquittal might also be construed as
favorable to Clark in a complaint he had filed (solely invoking rights under
federal law) in the case of Clark v. Coleman, et al; U.S. District Court,
Western District of Virginia; Case No, 4: 17-cv-00045-JLK, in which he,
inter alia, on federal grounds, challenged the 24 hour advance notice
requirement imposed by the respondent judge for him to visit the clerk's
office unattended by his counsel.®,

Clark submits his recusal motion should be held to have met the test
recited above in due process case decisions in federal courts to justify
recusal as sought by him on federal due process grounds. This is
particularly so because of the statement by Judge Williams during the oral
argument on September 15, 2017 that “...the matter raised was your client

didn't have a chance to have a hearing, which is what your client wanted.”

® The U.S. District Court granted summary judgment as to that part of
Clark’s federal claim, and a jury returned a defense verdict. Clark filed a
motion (which is pending) to set aside the jury verdict. In addition, Clark's
counsel contends he remains within the time allowed to the Fourth Circuit
Court of Appeals from the federal summary judgment ruling against him.
® Brian Clark, by counsel, asks leave to incorporate into this petition for
appeal the additional grounds for recusal set forth in his motion in the trial

9




4. Clark's Other Grounds for Reversal of Conviction also were Meritorious

The conviction also should be reversed on other grounds set forth in
Clark's petition for appeal: because (a) the chief judge should have granted
Clark's motion for recusal of the Commonwealth’'s Attorney (who had
recused herself in an earlier contempt case in which Clark was acquitted);
(b) the chief judge erred in overruling Clark's objection to an affidavit which
should have been held inadmissible as hearsay; (c) in refusing to allow
testimony by Clark's expert witness that the author of the subject emails
was in doubt. Clark asks this Court to rule in his favor on these grounds for

the reasons set forth in his petition for appeal.
Conclusion
WHEREFORE, Clark prays that this Court (a) reverse the decision by
this Court on January 28, 2020 to deny an appeal in this case; (b) grant an

appeal in this case, and (c) reverse the trial court's final order in this case and
remand this case for dismissal, alternatively for trial before a different judge.
Respectfully submitted,

-

BRIAN HAMPTON C K

By - -"A/“w /ﬁ\;,\

Counsel

court related to statements made by Judge Willlams as a result of a
domestic law case in which Brian Clark was a party.
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Henry W. Mcl.aughlin (VSB No. 07105)
The Law Office of Henry MclLaughlin, P.C.
Eighth and Main Building, Suite 1050
707 East Main Street, Richmond, Virginia 23219
(877) 575-0258; fax (877) 575-0245
henry@mclaughlinvalaw.com
Counsel for Brian Hampton Clark
CERTIFICATE

Henry W. Mcl.aughlin, counsel for appellant, certifies that:

1. The appellant is Brian Hampton Clark. His counsel is Henry W.
MclLaughlin, V8B No. 07105, Law Office of Henry MclLaughlin, P.C.,
Eighth and Main Building, 707 East Main Street, Richmond, VA 23219;
Suite 1050, Telephone; (877) 575-0258; Facsimile: (877) 575-0245;

Email; henry@mclaughlinvalaw.com.

2. The appellee is the Commonwealth of Virginia, whose counsel is the
Honorable Stephanie Brinegar Vipperman, Commonwealth's Attormney,
Patrick County, Virginia, 124 Slusher Street, P.O.; Box 268, Stuart,
Virginia 24171. Telephone (276) 694-3945. Facsimile: (276) 694-
3787, Email. svipperman@co.patrick.va.us

3. The body of this petition to rehear does not exceed ten (10) pages. .

4. | hereby certify that on the 11" day of February, 2020, after 5 p.m.

and before midnight, | mailed a copy of the foregoing Petition to
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Rehear to the Honorable Stephanié Brinegar Vipperman,

Commonwealth's Attorney, Patrick County, Virginia. .

A z/{«/ |

Henry W/ MeLaughlin
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RECOGNIZANCE
Va, Code §§9.1-185,9.1-185.8, 19.2-123, 19.2-143, 19.2-258 AUGUST 20, 2018 AT400PM
"""" HEARING DATE AND TIME
PATRICK PO, BOX 148, STUART, VA 28171 et s
""""""""" COURT — CITY OR COUNTY - SOURT - STREET ADDRESS
[X] Commonwealth of Virginia Vi comrccssomn CLARK, BRIAN HAMPTON oo

DEFENDANT ~ NAME (LAST, FIRST, MIDDLE}

[ ]

1351 FAIRMONT DRIVE, BASSETT, VA 24055 (336) 465-3212

......

DEFENDANT ~ RESIDENTIAL ADDRESS AND TELEPHONE NUMBER

Mailing address: [X] Same as above OR [ ]

[ certify that this document contzins my current mailing address.

CHARGES(s):: |

Offense Trackin Virginia Crime Code :

Number ¢ (For AElmlnistmivc Use Only) Code Sectlou Case Number |

141CR1700070800 CON-3281-88 18.2-456; 18.2-11 CR170007098-00 f
Descriptions CONTEMPT OF COURT

| l

Deseription:

1 !
Description:
l |
Deseripton: ‘
| [ |
Deseription: (

[ ] Addendum listing additiana] charges is attached and incorporaled,

5L, THE DEFDNDf&NT, as a condition of my release from custody, by signing this form, promise to appear in coust on the date and time
noted above. Ifthis date, time or place is changed for any reason by any court or judge, 1 also promise to appear as so directed,
understand that 1 [Xj may [ ] may not leave the Comunonwealth of Virginia unti} my case, and any appeals in my case, are finished
further agree to keep the peace and be of good behavior and agree to the conditions listed below.

DEFENDANT MAY LEAVE COMMONWEALTH FOR WORK PURPOSES ONLY,

APPEAL ORALLY NOTEDIN ...
QPEN COURT UPON SENTENGING 03/20/17

SENTENGE APPEALED: 90 DAYS, ALL SUSPENDED

EXCEPT.10 DAYS UPON.2 YEARS.GOOD, BEHAYIOR. GOMPLY. WITH JUDGE GLARK'S ORDER CONCERNING ...

ACCESS.TO. COURTHRUSE: $250.00.FINE: COSTS.(EXECUTION.OF SENTENCE POSTPONER.BY.JURGE....
MWITH THE EXCEETION. QF. COMPLIANGE WITH ACCESS.TO. CQURTHQUSE)

............

I, THE DEFENDANT, UNDERSTAND THAT: (1) If1 fail to obey the conditions, | may be ARRESTED and, bail may be revoked;
(2) if I fail to appear, the court may try and convict me in my absence; (3) if ! fail to appear in the Circuit Court on 2 misdemeanor charge

I give up my right to a jury trial; (4) failure to appear is a separate crime; (5) I roust promptly notify the court of any change in my
mailing address or where I five while this case is pending.

SIGNATURE OF DEFENOANT

FORM DC-330 (MASTER, PAGE __} OF _2 )10mi I Sf
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Lg'\ B .‘—-\‘
RECOGNIZANCE
Va. Code §5 9.1-185, 9,1-185.8, 10,2123, 19.2.143, 19.2-258 AUGUST 20, 2018 AT 4: 00 PM
""""" HEARING DATE AND TiMrt
PATRICK e, .0, BOX 148, STUART VA 24171 e —————
COURT ~CITY OR COUNTY COURT - STRERT ADDRESS
] Commonwenith of Virginia ¥, wren CLARK, BRIAN HAMPTON,..
DEPENDANT « NAME (LAST, FIRST. MIDDLE)

o381 FA!RMONT DRIVE, BASSETT VA 24055 (336) 465-3212

DIFENDANT ~ RESIOENTIAL ABDRESS AND THI, !wnoNE NUMBER

Mailing sddress: [X] Same as above OR [ ] S e :
1 certify that this document contains my current Inalling address.
CHARGES(s):

Offense Trackin Virginia Crime Code y
Number i (For%minlsmivc Use Only) Code Section
141CR1700070800 CON-3281-S9 _118.2-458, 18.2-11 CRA7000708-00
Dereription; CONTEMPT OF COURT l !
|

Doseriptiuni |

| L

Case Nomber i

Dererintion:

|
Deacription: ]

L Beseriptiony

[ ] Addendum listing additional charges is attached and incorporated,

L, THE DEFENDANT, as a condition of my release from custody, by signing this form, promige 1o appear in court on the date and tine
noted above. If this date, time or place {s changad for any reason by sty court or judge, 1 also promise to appear as so directed, |
understand that | [X] may [ ] may not leave the Commonwealth of Virginie until my case, and any appeals in my case, aro finished. |
further agree to keep the peuco and be of good behavior and agree tn the conditlons listed balaw,
DEFENDANT MAY LEAVE COMMONWEALTH FOR WORK PURPOSES ONLY, APPEAL ORALLY. NOTEDIN
g:gN L?TOURT UPON SENTENCING. 0320017 SENTENCE APPEALED 980 DAYS, ALL BUSPENDED
SGEFT.10.DAYS UPON.2 YEARS GOOD BEHAVIOR; COMPLY WITH JUDGE, CLARK'S ORDER GONGERN| NG,,_W
ACCESS.T0.COURTHOLISE, $250.00, FINE; GOSTS (EXEQUTION.OF SENT&NGE POSTRONER.BY.JURGE. ...
WITH.THE EXGEPTION.OF, QOMPLIANGE WITH, ACGE$$ JO.COURTHOUSE).

o

1, THE DEFENDANT, UNDERSTAND THAT: (1) If 1 fail to obey the conditions, | may be ARRESTED and, ball may be revoked;
@ 1f1 Rilto Rppear, the court may wy and corviot me Jn my ubscnce, {3) 1T £ail to appear in the Clrcult Court on a misdemeanor charge,
[ give up my right to & Jury trial; (4) fallure to appenr is a separats crime; (5) ¥ must promptly notify the court nany change in my

malling address orwhare 1 livc wlile this ease is pepding,
. . P 2/26/3

SIBNNTUIEG OF DEFENUANT

FORMDC-330 (MASTER PAGE | )07 _2 _310m) E} g 6




001/002
03/20/2018 10; 14 FAX @

-
™ ' PAGE ®8l/82
saug/ome 20127, 276 PATRICK CTY GIRCL
RECOGNIZANCE . B
Vo, Code (g 9.0+185, 9, 11855, 19,2-123, 19.2-163, 3.2:25¢ AUGUST 20, 2018 AT 4:00 FM
. . ’ HEARING JATE AND TIMI
PATRICK PO, BOX 148, STUART, VA 24171 ‘
" OURT - GITY O COUNTY COURT - STRERT ADORESE
DX]  Gemmonweslth of Virginia Vi e CLARK, BRIAN HAMPTON

DEPENIIANT ~ NAME (LAST, FIRS1, MIDOLE)

A T .

1361 FAIRVONT DRIVE, BASSETT, VA 24055 (336) 4888212 @ @ @ e
DR FENDANT » RESIDENTIAL ADUREAS AND TELPPHONE NUMBER

Muiling sddress; [] Same 83 above OR | ]
T cendfy ¥t this document contzlins my curint mailing addrass,

CHARGESsh
Offengs Trackin Virgioia Crime Code
Mumber § (T'or‘:\g;mmmu 14 Uas Only) Coda Beotion Cave Number
141CR 00070800 CON-3281-8§ 18,2-455; 19.2-11 (3R17000706-00
Degeription: COVTEMBT OF COURT
r
Dosstdptinm I R
l
Deaeription?
l |
Dexeriptiont
I L
Deacription:

[ 1 Addtndum lsting additiona chargos s stached end incorporstad,

L, THEDEFENDANT, o5 8 condition of m) selsans from cuntody, by signing this form, promiss to spear in court on the dats and time
nolad abuyve. 1Fthis dute, Yme or place 1 ohinged for any reason by any cowt or judes, | &lso promise 1o eppear as so dirested, 1
understaw] that 1 [X] may [ ] may not leave the Commonweslth of Virglnfa urtll my oase, and any sppeals in my case, s finished. 1
further ajy ee to keep the proce and be of gocd behevior and sgree to the condirions listed below,
DEFENDANT MAY LEAVE COMMONWEALTH FOR WORK PURPOSES ONLY. ARE EAL QRALLY, NOTEDIN. .
QEENLOVRTUPQN BENTENCING 0 Y2001T, . SENTENGE APEEALER:, 80, DAYS, ALl SUSPENRED .
.E?SQRE}'.’i&.%?(?i‘r..&éﬂ@ﬁ..8..'.!&\&&..@& LR.BEHAYIOR; COMPLY WITHUDRE CLARK'S QRRER CONCERNING

AGESSUTQ COURTHOMNSR: £280.00, INE: GOSTS (EXEGHTION OF SENTENCE PQSTEQNED,BY.JUBRE....... .
MITHIHEEXGELTION. QF COMELIAY iQE.,\.MIHAQQES.s..XQ.QQM.B.IHQSEEL... AN y

...........

PR snatere e rpeerse

I, THE UEFERDANT, UNDERSTAND TIIAT: (1) IF1 fail to obey the conditions, ! may bs ARRHSTED mnd, bail may be revoked;
(2) if 1 £l to sppeny, the oourt may try and conviet re In my absenca; (3) 1T fail to sppear in the Chra it Coure oft u misdemeancr chargs,
T gives up niy right o 8 Jury trial; (4) fallure to sppenr & & separsto wrime; (5) 7 mrust promptly notify {he caure ol any changs In my
mailing vdidress arwhere [ Hve while this ¢ Wﬁngr

ﬁ%— 7/é4”;f2.~\ B/Q‘Q//ﬁ
a%mvm " DATH

YORM DO HMASTER PAGE , L0721t

153
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%, Commenwealth of Virginia v CLARK, BRIAN HAMP] )

() o

BOND AS CONDITION OF RECOGNIZANCE: By signing this bond, the defendant and each person signing as s:rcty agree that
' fseir heirs and assigns owe the sum of 8 o2 800.00 (o the county or city in which the case is prosecuted.

%(1?; i:!r;?)ttis: { ]UNSECUF%ED {*] SECURED BY | ] Cash [ | Surety Bail Bondsman [x} Propel:ty Bail Bondsman | | Other Solvent
Surety(ics) whose ability to pay this debt is measured by the valuc of real or personal property which they own and who_fu'dher swear or
affirm that the value of such property (after subtracting debts that are liens against the property such as mortgages, unpaid judgments, and
unpaid tax liens) equals or exceeds the amount of this bond. Each person who signs this bond agrees to the bond terms and any attached
applicable terms are incorporated by reference. ) .

Tho defendant and each person who signs the bond as & surety give up any homestead exemption as to the c'iebt of this bond a{md
understand that the court may force the sale of AN'Y property owned by the defendant or any surety to pay the debt x_f the defcndant,falls
1o obey all of the terms and conditions of the recognizance. Each person who signs this bond promises to keep the title and possession of
all property used to measure the ability to pay the debt of this bond in his or her name and not use such property as collaterai' for any loan
or debt to sliow liens against such property which would prevent the payment of the debt of the bond. The terms and conditions of the
recognizance are incorporated by reference, and each person who signs the form agrees to obey all of the terms and conditions on both
sides of this form. If the defendant obeys all of the conditions listed in the recognizance, the debt of this bond is void. Ifthe defendant

fails to obuy the condition of appearance of the recognizance, the people who signed the bond may be required to pay the amount of the
bond,

(SEAL)
DEFENDANT
BAIL BONDSMAN INFORMATION
DWIGHT HODGES (SEAL)
NAME OF DAL BONDSMAHN STONATURE OF TATL BONDSMAN
$9.218884 eensin st esgroresron e .
BAIL BONDSMAN BCIS LICENSE NO. MAME OF TNSURANCE COMPANY B
DWIGHT HODGES BAILBONDS
MAME OF BONDING COMPANY ' o MAME OF REGISTERED AGENT
- PO BOX 734/1060 RAKES ROAD ROCKY MOUNT, VA
ADDRESS OF BALL SONDSMANDONTING COMPANY 2.1 | & | ADDRESS OF REGISTERED AGENT
(540) 243-4433
TELEPHONT, NO. OF BADL, DONDSMANMONDING COMPANY e FELEPHONE MO, OF REQISTERED AGENT
OTHER SURETY(IES) INFORMATION
(SEAL)
NAME. OF SURETY STGNATURE OF SURETY
e r— o h sttt e eSSt e s
.......... (SEAL)
NAME OF SURRTY SIGRATURE OF SURETY
ADDRESS

([x) check if applicable) The defundant is released into the custody of the person/organization named below upon completion of this part:
By signing this part, the custodian named below agrees to take custody of the defendant and see that the defendant obeys the conditions
listed above. If the defendant disappears or dees not obey every condition, the custodian promises to notify the court at once.

DORIS WALKER

........

CUSTODIAN - NAME AND ADDRESS

RIGHT TO APPEAL:

You have the right to appeal the amount of this bond. You also have the right to appeal any condition of release. If you want to appeal,
contact a lawyer or the court listed on the other side of this form.

SIGNATURE OF CUSTODIAN

ADMITTANCE TO BAlL: After I oxplained the conditions and womings
. . { Jesenx [ JMAGISTRATE [ ]imos

coirtained in this document, the defendant and cach person signing as surety

swore or affivmed to fulfill the recognizance and, if any, the bond, 1 order the

defendant released on the conditions listed in this dosument.

" TURISDIC HHONALF DIFFERENT FROM COUKT) '

DT L TR SO PSP TRDT TR PRTeT)
DATE AND TiuE

FORM DC-130 (MASTER, PAGE_2 0P _2 ) 10/13 i %




RBLEASE ORDER i
ACCUSED: ... CLARK, BRIAN HAMPTON R

NAME (LAST, FIRST, MIDDLE)

Jurisdiction: ..PATRICK

ADDRESS: 1351 FARMONTDRIVE
' BASSETT. VA 24000 s [ ] GENERAL DISTRICT (TRAFFIC)
L DISTRICT (CRIMINAL)
— ] - 0 zg/ 70 [ ] GENERA
ssn: 2257 i 5%07 pos:Z] - LTI . [ ] GENERAL DISTRICT (CIVIL)
[ ] J&DR DISTRICT COURT
[X] CIRCUIT COURT
CHARGE(S):
Offi Tracld Virginia Crime Cod i
crlsl(:ml‘;:: e (For‘;&r:irﬁsug;lejse%nfy) Code Scction Case Number
141CR1700070900 | CON-3281-S9 18.2-456; 19.2-11 CR17000709-00
Deserlption; CONTEMPT OF COURT ‘
Deseription; { ‘
Deseription: ‘ {
Description:
( |
Deseription: i
l
Deseription:
l I
Description:

[ ] Addendum listing additional charges is attached and incorporated.

TO THE SHERIFF, JAIL OFFICER OR CORRECTIONAL OFFICER:
You are ordered to RELEASE the accused on the above charge(s).

...... 03/20/2018 _10:25PM Sherri M. Hezle wood N

DATE AND TIME { | MAISTRATE R} CLERK [ | UDGE

Released AMPM  BY oot cmimmssrmesirs o masssssest ssss s s ssess s st o s 283100 s 51 ok s s st
DATE AND TIME

RELEASE ORDER

FORM DC-353 MASTER 05/09 PAGE: 1 OF 1

/59
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vVIRGINTIA
IN THE CIRCUIT COURT FOR THE PATRICK COUNTY

COMMONWEALTH OF VIRGINIA,
V.

BRIAN CLARK,

Defendant.

February 18,
4:03 p.m,

HEARD BEFORE:

THE HONORABLE DAVID V. WILLIAMS

RAY REPORTING
P.O. BOX 12133
ROANOKE, VIRGINIA 24023
Raycourtreporting@gmail.com
Reported by: Kelly D. Hopkins

Case No. 17000709-00

2020
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APPEARANCES:

ON BEHALF OF THE COMMONWEALTH:
STEPHANIE VIPPERMAN, ESQ.
COMMONWEALTH ATTORNEY'S OFFICE
P.O. Box 268
Stuart, Virginia 24171

276-694-3945

ON BEHALF OF DEFENDANT:
HENRY W. McLAUGHLIN, ESQ.
THE LAW OFFICE OF HENRY McLAUGHLIN,
707 E. Main Street, Suite 1050
Richmond, Virginia 23219

804-205-9020

pC

Ray Reporting 540-397-9603
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22
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24

The following cause came on to be heard on
the 18th of February 2020, before the Honorable David
V. Williams, Judge of the Circuit Court for Patrick
County, Virginia, sitting at Stuart, Virginia. The
Court Reporter, Kelly D. Hopkins, was duly sworn to
Court Report the proceedings, and the following took

place:

(4:03 p.m.)

THE COURT: Good afternoon, Henry.

MR. McLAUGHLIN: Good afternoon, Your
Honor., I'm a little remorseful. I called
the Clerk's Office number instead of this
number. Somebody there is on their way to
you. I apologize, I finally figured out I
called the wrong number.

THE CQURT: No problem, Ms. Vipperman
is here with me. I've read your motion,
Henry, and everything. How about half a
loaf's better than no loaf at all?

MR. McLAUGHLIN: Yes, sir.

THE COQURT: All right, How about if I

continue the bond until you ask for your

Ray Reporting 540-397-9603
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rehearing with the Supreme Court? But after
that, he's got 30 days to turn in if they
turn you down, which would give you enough
time to ask the U.S., Supreme Court to tell me
to do something different.

MR, McLAUGHLIN: I understand, Your
Honor. Thank you very much.
THE COURT: Okay. Send me a copy when
you -~ have you already filed your petition?
MR. McLAUGHLIN: Yes, sir. It is
attached to my motion,

THE COURT: OQOkay. I got it then. Let
me know how 1t turns out.

MR. McLAUGHLIN: Yes, sir. Thank vyou,
sir.

THE COURT: Okay.

({Off te record at 4:04 p.m.)

Ray Reporting 540-397-9603
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L

CERTIFEFICATE

COMMONWEALTH OF VIRGINIA
COUNTY OF ROANOKE

I, Kelly D. Hopkins, Notary Public in
and for the Commonwealth of Virginia, at Large, do
hereby certify that the proceedings were by me reduced
to machine shorthand in the presence of the parties,
afterwards transcribed by me by means of computer, and
that to the best of my ability the foregoing is a true
and correct transcript of the proceedings.

I further certify that these proceedings were
taken at the time and place specified in the foregoing
caption.

I further certify that I am not a relative,
counsel, or attorney for either party, or otherwise
interested in the outcome of this action.

IN WITNESS WHEREQOF, I have hereunto set my

hand at Roanoke, Virginia, on the 24th day of March,
2020,

WY
"KelIly’ D. Hopkins
Notary Public

My Commission expires November 30, 2020,
Notary Registration No.: 291250

Ray Reporting 540-397-9603
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PATRIQK iy CIRCUIT PAGE 81/92
COMMITMENT ORDER
Commonwsalth of Virginia
ACCUSED: CLARIG ERIAN HAMPTON wown urisdiotion: PATRICK

SO PP A E s o ey st instg

NAMB(LAST. FIRST MIDDLEY

s e e - [ ] General Dissrict Court (Traffic)
ADDRESS; 1381 FAIRMONTDRIVE . PR [ ] General Distrlet Court (Criminal)
BAS T VA 2088 e e—— N [ ] Qenexal District Court (Civity
35N 22@"”'3409 DOE: OW%MQ?Q e { ] Tuvenile & Domeatic Relations District Conrt
{ '( Cirouit Court
SBEX: 4TATUS; CHARGED UNDER:
[X] Mule [ JPemaic [ ] Aduit [ Jauvenile ] state [ ] Local Ordinance
HARGE(S):
Offenye Trackin Virginis Crime Code
Numbor 2 Offense Date (For Agdmini.\mtfvc Use Only} Code Section Case Number
141CR1700070900 03/14/2016 CON-3281-88 18.2-486 CR17000708-00

werintion: CONTEMPT OF CO[URT

-
I L

Buscyiption:

Deserintion;

Dageription

HBexcription)
[ T Addendum tisting additional chnrgag is attached and Incorporated,

BATL: $... oo s oo || Secured [ ] Unsecured || ] Recognizance
[ ] Held without bail [ ] No additional ball required

[ ] Releassby Judicial Offiser to custody of reaponsible person or when acansed is
1o longer Intoxicated

Accused [ Jmay [ ]may not dopnrt the Comtaonwealth of Virginin, [X] Other conditiona of bail on page iwo,

I NOT released on bail,

Coun apperrance loogtion, date and time; If released on ball,
[ ] OENERAL DISTRICT { ]J&DR [X] CIRCUIT Horing date and time:
PATRICK COUNTY et ,

{ ] Stnce accused is unable or unwilling to participate in a bail hearing, I order accusad tu be returned to Judiclal Officer for bail
determination.

[ 1 Currently serving sentence

[ “ Charges peading In oo
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Plsce hald in custody (if other than facility sorving this fueisdictiony; ...

NAME OF FAGILITY
TO THE SHERIFF, JATL OFFICER OR CORRECTIONAL OFFICER! You are ordercd o take custady of and convey the acgused 1o
the Court, unless otharwiae released.

032402020 ATABAM_ Feagy Sweth, Deputy Clek

DATE AND TIME “TImaowmamr  [Xcuerk [ ] iupce

REOBIVEA! 1oooocecrarmecsmeninmiones ecsrsniens s smvsessoss o
TIATE AND TIME

FURM DC:357 (MASTER, PAGE ONE 0P TWO) 03700 PAGE: 10F2
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Case No(s), GR17000708-00 oo

Soavemare

Offensc Tracking Number(s): 1410&’1700070900

Additional Conditions of Bail:
The Accuned must

Submit to Deug/Alcohot Sorzening

Submit to Drug/Alcoho! Toesting

Comply with 8 CUIOW OF w..veracmssmsics v
Avold All Contret with.......

—_—
t——d

srersy

PATRICK CTY CIRCUIT

.........

Refrain from Excesaive Use of Alesho!

Maintsiu or Seek Bmployment
Maintain or Commence Edueation

Thoe Aceused is 10 be monitorad by & GPS/other track

ek e e et P bt ok el L b e

and fingerprints taken priat fo release,
Other;

%

Mt

Refrain from Possessing Firoarm, Destructive Device, Dangorous Weapon

The Accused iy assigned to home-eleetronic Incaroeration

ing device

Refrain ftom Use of Tlepal Drugs/Cantrollod Substanses not Prescribed by a Healdh Care Provider

A e e B e eraegreresant

PAGE 82/62

The Accused is to nccompany the arresting officer to the jurlsdiotion's fingerprinting facility and submit to having his photograph

PURSYANT.TQ THE DENIAL OF APPEAL. BRIAN CI-ARK SHALL REPORT.TO. THE PATRIGK CQUNTY............

JALTO SERVE HIS. ACTIVE TEN SENTENGE BY.APRIL.20,2020......
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APPENDIX D

xxviii

Order by Virginia Supreme Court entered
On April 15, 2020 denying the Corrected
Motion set forth in Appendix C and denying
As Moot a motion filed on April 14, 2020
Seeking Expedited Decision on Appendix C



VIRGINIA:

JIn the Supreme Count of Vinginia held at the Supreme Count Building in the
City of Richmend on Wednesday the 15th day of Up1il, 2020.

Brian Hampton Clark, Appellant,

against Record No. 191006
Court of Appeals No. 0637-18-3

Commonwealth of Virginia, Appellee.
From the Court of Appeals of Virginia

On March 30, 2020, came the appellant, by counsel, and filed a corrected “Motion to
Stay Execution of Conviction Pending Appeal to United States Supreme Court,” etc., in this
case.

Upon consideration whereof, the Court denies the motion.

Upon consideration whereof, the Court denies as moot appellant’s motion to expedite
consideration of the motion to stay.

Justice Chafin took no part in the resolution of the aforementioned motions.
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