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QUESTION PRESENTED

Following an unsubstantiated tip that David
Hamm was engaged in drug-related activity, police—
believing that they had insufficient evidence for a
search warrant—Ilearned that his wife, Angela
Hamm, was on probation. Tennessee, like many
States, imposes a “warrantless search” condition on
probationers, which subjected Mrs. Hamm to “a
search, without a warrant, of [her] person, vehicle,
property, or place of residence by any Probation/Pa-
role Officer or law enforcement officer, at any time.”
When neither Mr. nor Mrs. Hamm were home, the po-
lice entered and searched their residence. Following
discovery of a small quantity of drugs, Mr. and Mrs.
Hamm were arrested and charged with possession of
controlled substances with intent to distribute.

A divided Supreme Court of Tennessee reversed
the trial court’s suppression of the evidence, conclud-
ing that because Mrs. Hamm was on probation, the
Fourth Amendment does not require police to possess
reasonable suspicion to search the home she shared
with her family.

The question presented is:

Whether police violate the Fourth Amendment
when they conduct a suspicionless search of a proba-
tioner’s home.
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OPINIONS BELOW

The opinion of the Supreme Court of Tennessee
(Pet. App. 1a—69a) is reported at 589 S.W.3d 765. The
opinion of the Tennessee Court of Criminal Appeals
(Pet. App. 70a—115a) 1is unreported but available at
2017 WL 3447914. The opinion of the state trial court
(Pet. App. 118a—120a) is unreported.

JURISDICTION

The judgment of the Supreme Court of Tennessee
was entered on November 21, 2019. The jurisdiction
of this Court is invoked under 28 U.S.C. § 1257(a).

CONSTITUTIONAL
PROVISION INVOLVED

The Fourth Amendment to the United States
Constitution provides:

The right of the people to be secure in
their persons, houses, papers, and ef-
fects, against unreasonable searches
and seizures, shall not be violated, and
no Warrants shall issue, but upon prob-
able cause, supported by Oath or affir-
mation, and particularly describing the
place to be searched, and the persons or
things to be seized.

(1)
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STATEMENT
1. Factual Background

In November 2015, Officer Ben Yates received a
tip that there were people “doing it big” by trafficking
drugs in the small town of Glass, Tennessee. Pet. App.
120a. The information was second-hand from an uni-
dentified informant who had attempted (unsuccess-
fully) to purchase drugs in Glass. Id. Separately, Of-
ficer James Hall arrested a methamphetamine user
who told him that there were “heavy players” traffick-
ing the drug in Glass. Id. at 119a. When the arrestee
refused to elaborate or identify the traffickers, Officer
Hall asked if petitioner David Hamm was one of them.
Id. The arrestee “winked and smiled.” Id.

Officer Hall told this to Officer Yates, and the two
discovered that, although Mr. Hamm had no criminal
record, his wife, petitioner Angela Hamm, was on pro-
bation for a non-violent drug offense. Mot. to Suppress
Hr’'g Tr. at 60 (“Tr.”). Tennessee, like many States
around the country, imposes a “warrantless search”
condition on probationers. This provision subjected
Mrs. Hamm to “a search, without a warrant, of [her]
person, vehicle, property, or place of residence by any
Probation/Parole Officer or law enforcement officer, at
any time.” Pet. App. 118a. Mrs. Hamm’s probation
condition did not specify whether reasonable suspi-
cion was required for such a search.
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Armed only with the “wink and smile” tip regard-
ing Mr. Hamm, the police recognized that they lacked
probable cause for a search warrant. Tr. 19. Neverthe-
less, the police decided to search the home that Mr.
and Mrs. Hamm shared, relying on Mrs. Hamm’s pro-
bation condition. Id. When four officers arrived at the
Hamm residence, neither petitioner was home, but
their thirteen-year-old son was playing outside. Tr.
31. The officers knocked on the door, and after receiv-
ing no response, opened the unlocked door and
searched every room in the house except for a little
girl’s room. Pet. App. 3a; 76a.

In Mr. and Mrs. Hamm’s shared bedroom, the po-
lice found pills, two glass pipes, scales, and an eye-
glasses case with methamphetamine inside. Pet. App.

3a; 76a. The police seized the drugs and later arrested
both Mr. and Mrs. Hamm.

2. Procedural Background

Following their arrest, Mr. and Mrs. Hamm were
charged with multiple counts of possession with intent
to distribute. Pet. App. 3a—4a. After the court ap-
pointed counsel, both Mr. and Mrs. Hamm moved to
suppress the evidence found in their home, arguing
that it was the fruit of an illegal search in violation of
the Fourth Amendment. Id. at 4a. Following a hearing
where Officers Hall and Yates testified, the trial court
granted the motion to suppress, concluding that there
was “nothing by way of articulable facts to support the
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reasonable suspicion” necessary to search the home of
a probationer. Id. at 5a. Because the State could not
proceed without the evidence, the trial court dis-
missed the indictment. Id. at 116a—117a. The State
appealed, and the Tennessee intermediate appellate
court affirmed, concluding that police lacked the rea-
sonable suspicion required by the Fourth Amend-
ment. See id. at 70a—115a.

The State petitioned the Supreme Court of Ten-
nessee for discretionary review, arguing that review
was necessary to weigh in on “a split of authority
across the nation” regarding “what level of suspicion
1s required” to lawfully search a probationer. State Br.
at 9, Tennessee v. Hamm, 589 S.W.3d 765 (Tenn. 2019)
(No. W2016-01282-SC-R11-CD). The Supreme Court
of Tennessee granted review, and in a 3-2 decision,
reversed the trial court’s suppression of the evidence.
See Tennessee v. Haomm, 589 S.W.3d 765 (Tenn. 2019).

The majority concluded that it need not address
the trial court’s conclusion that police lacked reasona-
ble suspicion because “probation search conditions”
permitting warrantless searches “do not require law
enforcement to have reasonable suspicion.” Pet. App.
22a. Ignoring well-established precedent that subjec-
tive intentions play no role in Fourth Amendment
analysis, see Whren v. United States, 517 U.S. 806,
813, (1996), the majority concluded that the “suspi-
cionless search of a probationer” here was reasonable
because it was neither performed “in an arbitrary
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manner,” to “cause the defendant any harm,” nor done
“out of personal animosity” as part of “a pattern of re-
petitive searches while the defendant was at work or
asleep.” Pet. App. 26a. Thus, the majority concluded
that the suspicionless search met the minimum con-
stitutional threshold of reasonableness required by
the Fourth Amendment. Id.

Two Justices dissented. Imploring the “United
States Supreme Court [to] undo the injustice of the
majority’s decision,” Justice Lee concluded that, at a
minimum, reasonable suspicion is required to search
a probationer’s home. Pet. App. 69a. Applying this
Court’s decisions in United States v. Knights, 534 U.S.
112 (2001) and Samson v. California, 547 U.S. 843
(2006), Justice Lee concluded that these cases have
held that “probationers and parolees are different” be-
cause, “[ulnlike parolees, probationers have greater
privacy expectations, and the government has a lesser
interest in supervising them.” Pet. App. 66a. Thus, if
the distinction between parolees and probationers is
to have any meaning, she would hold that the law
must “require law enforcement to have at least a rea-
sonable suspicion of criminal activity before searching
a probationer’s home.” Id. She further explained that
the importance of this issue was waxing—not wan-
ing—because the modern trend in criminal justice re-
form is to place more defendants on probation and into
other rehabilitative programs. Id. at 67a.
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Writing separately, Justice Clark also recognized
that the “United States Supreme Court still has not
answered [the] question” of whether reasonable suspi-
cion is required to search probationers. Pet. App. 40a.
She also read Samson and Knights to say that “proba-
tioners retain greater expectations of privacy than pa-
rolees.” Id. at 48a. Therefore, “searches of probation-
ers must be based on reasonable suspicion.” Id. at 47a.
Such a conclusion was particularly necessary here,
she noted, where the “suspicionless search occurred in
the probationer’s home where her expectation of pri-
vacy was at its most robust.” Id. at 49a. Indeed, Jus-
tice Clark observed requiring reasonable suspicion “is
not overly burdensome, and it strikes the appropriate
balance between the State’s legitimate interests in re-
habilitation, prevention of recidivism, and reintegra-
tion into society, and the probationer’s significantly
diminished, but not extinguished, expectation of pri-
vacy.” Id. at 50a.

Justice Clark further explained that the “major-
ity’s decision cannot logically be limited to supervised
probationers who have been convicted of felony of-
fenses,” and found the majority’s freestanding reason-
ableness approach would give insufficient guidance to
officers in the field. Id. at 51a. Instead, the “reasona-
ble suspicion standard would provide some guidance
for” police. Id. at 50a. She further observed the major-
ity’s decision “authorizing warrantless, suspicionless
searches actually may impede the State’s legitimate
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goals of rehabilitation and reintegration” by making it
impossible for probationers to live with their support
system without taking away their cohabitant’s Fourth
Amendment rights. Id. Justice Clark concluded her
analysis by saying that the “United States Supreme
Court should grant review on this issue and restore
this core Fourth Amendment protection for probation-
ers.” Id. at 53a.
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REASONS FOR GRANTING THE PETITION

This case presents an excellent vehicle for this
Court to resolve an acknowledged split of authority
and decide that the Fourth Amendment prohibits
States from adopting a blanket rule that subjects mil-
lions of probationers—and their families—to search
without any individualized suspicion.

The question presented here was left open by this
Court in United States v. Knights, 534 U.S. 112 (2001).
In Knights, this Court held that, because the search of
the probationer was supported by reasonable suspi-
cion, no Fourth Amendment violation occurred. The
Court left unresolved, however, whether officers may
conduct suspicionless searches of probationers’
homes. Five years later, in Samson v. California, 547
U.S. 843 (2006), the Court concluded that the Fourth
Amendment permits suspicionless searches of parol-
ees. But the decision—which hinged on parolees’ di-
minished expectation of privacy—determined that, on
the “continuum of possible punishments,” “parole is
more akin to imprisonment than probation is to im-
prisonment” and thus “parolees have fewer expecta-
tions of privacy than probationers.” Id. at 850. This
Court should grant the petition for a writ of certiorari
and make clear that probationers retain an expecta-
tion of privacy in their homes, and therefore, police
generally require reasonable suspicion for a search.
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I. Lower courts have struggled to interpret
Knights and Samson, resulting in deep divisions of au-
thority over whether police may constitutionally con-
duct suspicionless searches of probationers. Fourteen
state high courts conclude that reasonable suspicion
1s required, while eight conclude that suspicionless
searches are permissible. The federal circuits also
have adopted conflicting standards and rules. The re-
sult is a split of authority—among States and federal
circuits, and between federal circuits and the States
within their geographic bounds. Certiorari is war-
ranted to resolve this split and harmonize Fourth
Amendment law nationwide.

II. The Tennessee Supreme Court was wrong to
ignore this Court’s observation in Samson that proba-
tioners enjoy greater Fourth Amendment rights than
parolees. Instead, the lower court held that police
could search the home of a probationer with no suspi-
cion of criminal wrongdoing solely to investigate an
unconfirmed tip about her husband. That holding vio-
lates both basic principles of reasonableness and the
sanctity of the home, which is at the core of Fourth
Amendment. This Court has repeatedly reaffirmed
that suspicionless searches are constitutional only in
exceptional circumstances. By endorsing a rule that
permits suspicionless searches of the homes of the
more than 3.5 million probationers, that exception
would become the new Fourth Amendment rule.
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III. This case is the ideal vehicle to answer a re-
curring question of substantial national importance
affecting millions of Americans. The issue was pre-
served at every level, squarely addressed by every
court below, and is ripe for this Court’s review and res-
olution.

I. State and Federal Courts are Split Over
Whether Reasonable Suspicion is Required
to Search a Probationer’s Home

Lower courts are divided over whether probation-
ers are subject to search absent reasonable suspicion:
State courts to consider the question are split over
whether suspicionless searches are ever allowed, and
federal circuit courts have created differing standards
for when a probationer is subject to searches without
reasonable suspicion. The result is conflicting law
across the country, as well as intra-circuit splits
among state high courts and federal circuits with ju-
risdiction over the same geographic area. Only this
Court can resolve the conflicting law and bring nation-
wide uniformity on this important issue that affects
millions of probationers and their families.
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A. State High Courts are Split Over
Whether the Fourth Amendment Au-
thorizes Suspicionless Searches of Pro-
bationers

States are split over whether the Fourth Amend-
ment permits searches of probationers without rea-
sonable suspicion. The majority of States to address
the question (14 States) have held that the Fourth
Amendment requires reasonable suspicion before
searching a probationer, while 8 States, including the
Supreme Court of Tennessee, have authorized suspi-
cionless searches.

After Knights, courts around the country, includ-
ing the Supreme Court of Tennessee below, have
pointed to a split of authority on the question pre-
sented. See, e.g., Kansas v. Toliver, 417 P.3d 253, 258
(Kan. 2018) (“[Clourts have split over whether proba-
tioners can be subjected to suspicionless searches.”);
Wayne R. LaFave, Search and Seizure: A Treatise on
the Fourth Amendment §10.10 (5th ed. 2019)
(“LaFave”) (recognizing the “disagreement as to
whether a probationer’s Fourth Amendment rights
are diminished to the same extent and degree as those
of a parolee”); id. at n.12 (aggregating state supreme
court cases on either side of the split).

The majority and dissents below similarly recog-
nized that “States have differing standards with re-
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gard to the distinction between parolees’ and proba-
tioners’ expectations of privacy, and thus, the level of
suspicion required to support a warrantless search.”
Pet. App. 20a; see id. at 40a (Clark, J., dissenting)
(“The United States Supreme Court still has not an-
swered [the] question for probationers.”); id. at 67a
(Lee, J., dissenting) (noting divided State authority).

1. Tennessee is in the Minority of States to
Allow Suspicionless Searches of Proba-
tioners

Tennessee joins only 7 other States—Alaska, Ar-
izona, California, Indiana, New Hampshire, Ne-
braska, and Wyoming—to authorize suspicionless
searches of probationers, 4 of which have not revisited
their holdings in the 14 years since Samson was de-
cided. The States authorizing suspicionless searches
generally echo the rationale advanced by the Supreme
Court of Tennessee here, concluding that a proba-
tioner’s expectation of privacy is so diminished that
they can be subject to searches even without any rea-
sonable suspicion of wrongdoing.

For example, noting that the question “is one
that has divided other courts,” the Supreme Court of
Arizona held that “a warrantless probationary search
may be carried out without . . . reasonable suspicion.”
Arizona v. Adair, 383 P.3d 1132, 1135 (Ariz. 2016). To
reach that conclusion, the Arizona court ignored the
distinction drawn in Samson between parolees and
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probationers and simply extended Samson’s holding
to conclude that “reasonable suspicion is not neces-
sarily required for a probationary search.” Id. at 1137
(quoting Indiana v. Vanderkolk, 32 N.E.3d 775, 779—
80 (Ind. 2015)).

The Supreme Courts of Indiana and California
reached similar conclusions to uphold suspicionless
search conditions imposed on probationers. See Van-
derkolk, 32 N.E.3d at 779 (Ind.) (“Indiana probation-
ers ... who have consented or been clearly informed
that the conditions of their probation [] program un-
ambiguously authorize warrantless and suspicionless
searches, may thereafter be subject to such
searches.”); In re Jaime P., 146 P.3d 965, 968 (Cal.
2006) (“An officer acting in reliance on a [suspicion-
less] search condition may act reasonably, even in the
absence of any particularized suspicion of criminal ac-
tivity, and such a search does not violate the suspect’s
reasonable expectation of privacy.”).

Four other States have upheld suspicionless
searches, but in decisions that have not been updated
or revisited since Samson. See Soroka v. Alaska, 598
P.2d 69, 71 n.5 (Alaska 1979) (“Searches authorized in
connection with grants of probation or parole may be
executed without the need for additional justification,
as long as they are reasonably conducted and not
made for purposes of harassment.”); New Hampshire
v. Zeta Chi Fraternity, 696 A.2d 530, 540 (N.H. 1997)
(“[R]Jandom warrantless searches of probationers not
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based on particularized suspicion of misconduct are
constitutionally permissible if such searches are au-
thorized as part of the defendant’s conditions of pro-
bation.”); Nebraska v. Morgan, 295 N.W.2d 285, 289
(Neb. 1980) (concluding that search of probationer’s
“premises was a ‘consent’ search under the authority
contained in” state probation condition); Wyoming v.
McAuliffe, 125 P.3d. 276 (Wyo. 2005) (“[P]robation
search conditions permitting random drug searches
[of probationer’s vehicle] by law enforcement officers
pass Fourth Amendment muster.”).

2. The Majority of States to Address the
Question Conclude That Reasonable Sus-
picton is Necessary to Search a Proba-
tioner

On the opposite side of the split are 14 States
that have held reasonable suspicion is required before
searching a probationer. These States generally have
found that probationers retain a greater expectation
of privacy than parolees, which requires at least rea-
sonable suspicion. Accord LaFave, § 10.10, n.12 (read-
ing Samson to say that “parolees (but presumably not
probationers) may be subjected to suspicionless
searches”).

For example, the Supreme Court of North Dakota
faced a situation strikingly similar to the present case.
Following a guilty plea for non-violent drug offenses,
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North Dakota imposed a condition that the proba-
tioner “submit to a search of his person, place and ve-
hicle at the request of law enforcement without a war-
rant.” North Dakota v. Ballard, 874 N.W.2d 61, 62
(N.D. 2016). A police officer, seeing the probationer
and knowing he was on probation, pulled him over in
front of his home without any reasonable suspicion of
criminal activity or probation violations. Id. at 63. The
officer entered the probationer’s home, searched his
bedroom, and found a small quantity of methamphet-
amine. Id. The Supreme Court of North Dakota con-
cluded that such searches were impermissible. Id. at
72. The court recognized that Samson authorized sus-
picionless searches of parolees, but would “not equate
Samson’s extensive parole constraints with [the de-
fendant’s] modest conditions of unsupervised proba-
tion.” Id. The North Dakota court therefore concluded
that a “suspicionless search of [the probationer’s] per-
son and his home” was not reasonable under the
Fourth Amendment. Id.

The Supreme Court of Kansas echoed this hold-
ing in striking down a standard probation condition
that permitted a probation officer to search a proba-
tioner’s home in conjunction with a probation visit.
Kansas v. Bennett, 200 P.3d 455, 459 (Kan. 2009). The
court concluded that “because probationers have a
greater expectation of privacy than parolees, searches
of probationers in Kansas must also be based on a rea-
sonable suspicion.” Id. at 463. In so holding, the court
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rejected the argument that “imposing a reasonable
suspicion standard will thwart the purposes of com-
munity corrections officers.” Id. The court observed
that this “argument fails to recognize that although
probationers’ privacy rights are more limited than are
the rights of free citizens, probationers do enjoy some
expectation of privacy in their persons and property,”
and that “[r]easonable suspicion is not an overly-bur-
densome standard of proof.” Id.

The Supreme Court of Virginia similarly de-
clared that a “suspicionless search” condition was fa-
cially unconstitutional. See Murry v. Virginia, 762
S.E.2d 573, 580 (Va. 2014). The Murry court concluded
that such a condition conflicted with this Court’s “de-
cision in Knights that probationers retain some expec-
tation of privacy, albeit diminished.” Id. at 578-79.
The court concluded that the State’s interest in reha-
bilitation does “not justify the total surrender of [the
probationer’s] Fourth Amendment rights.” Id. at 580.

These three States are emblematic of the major-
ity, each of which have held that a search of a proba-
tioner must be supported by reasonable suspicion. See
Sterra v. Delaware, 958 A.2d 825, 828 (Del. 2008)
(holding that “search of a probationer’s residence re-
quires the probation officer to have ‘reasonable suspi-
cion’ or ‘reasonable grounds’ for the search”); Moran v.
Georgia, 805 S.E.2d 856, 858-59 (Ga. 2017) (requiring
that “a probationer may be subject to a warrantless
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search if there is reasonable suspicion of criminal ac-
tivity”); Idaho v. Garnett, 453 P.3d 838, 843 (Idaho
2019) (“The proper legal standard to be used in deter-
mining the permissible scope of a search of a proba-
tioner’s belongings is reasonable suspicion.”); Massa-
chusetts v. LaFrance, 525 N.E.2d 379, 380 (Mass.
1988) (reaffirmed in Massachusetts v. Feliz, 119
N.E.3d 700, 711 (Mass. 2019)) (“[T]he Fourth Amend-
ment to the Constitution of the United States forbid|[s]
the search of a probationer or her premises unless the
probation officer has at least a reasonable suspicion
that a search might produce evidence of wrongdo-
ing.”); Montana v. Moody, 148 P.3d 662, 665 (Mont.
2006) (“[A] probation officer may search a proba-
tioner’s residence without a warrant so long as the of-
ficer has reasonable cause for the search.”); Vermont
v. Cornell, 146 A.3d. 895, 909 (Vt. 2016) (“We do not
join these courts in this extension of Samson, and con-
tinue to hold that reasonable suspicion for search and
seizure imposed on probationers is required by the
Fourth Amendment.”).1

1 Five States held as much before this Court’s opinion in
Samson and have not revisited that conclusion in the 14 years
since Samson was decided. See Connecticut v. Smith, 540 A.2d
679, 691 (Conn. 1988). (“The standard required to justify the
search here by a probation officer while properly less stringent
than probable cause, we determine, is that which may be found
in the emerging and now rather stabilized concept of reasonable
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Still other States have legislatively provided pro-
tections for probationers that guarantee at least rea-
sonable suspicion, which frequently obviates the need
for the state high courts to consider the Fourth
Amendment question. See, e.g., Pennsylvania v. Wil-
son, 67 A.3d 736, 745 (Pa. 2013) (“Accordingly, we hold
that, under this statutory construct, sentencing courts
are not empowered to direct that a probation officer
may conduct warrantless, suspicionless searches of a
probationer as a condition of probation.”) (citing 41 Pa.
Cons. Stat. § 9912).2 And Iowa has determined, as a

suspicion.”) (internal quotation marks omitted); Grubbs v. Flor-
ida, 373 So. 2d 905, 910 (Fla. 1979) (“[TThe search condition set
forth unilaterally by the judge in the probation order which re-
quires a probationer to consent at any time to a warrantless
search by a law enforcement officer is a violation of ... the
[Flourth [A]mendment to the United States Constitution.”); Ha-
wati v. Fields, 686 P.2d 1379, 1390 (Haw. 1984) (requiring search
of probationer “must still be justified by a reasonable suspicion”);
Illinois v. Lampitok, 798 N.E.2d 91, 106 (Ill. 2003) (noting that
“a probation search of the residence of a probationer . . . complies
with the [FJourth [Almendment reasonableness requirement
only if the searching officers had reasonable suspicion of a pro-
bation violation”); Parks v. Kentucky, 192 S.W.3d 318, 330 (Ky.
2006) (holding that warrantless search condition “will support a
warrantless search if the officer has a ‘reasonable suspicion’ that
the person who gave the consent is presently engaged in criminal
activity”).

2 See also, e.g., Ala. Bd. of Pardons and Parole, Probation
and Parole Officers Manual, § 166.04 (Jan. 1988) (“A search of a
probationer’s or parolee’s quarters or property may be conducted
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matter of state constitutional law, that reasonable
suspicion is required to search a probationer. See lowa
v. Short, 851 N.W.2d 474, 506 (Iowa 2014) (“[T]he
[suspicionless] search by general law enforcement au-
thorities of the home in this case was unlawful under
article I, section 8 of the Iowa Constitution.”).

Given the number of state high courts that have
definitively addressed this question—many of which
have openly acknowledged a split of authority—there
1s no serious question that the States are divided over
whether the Fourth Amendment protects probation-
ers from suspicionless searches.

by an officer of the Department if there are reasonable grounds
to believe that the quarters or property contain contraband.”);
La. Code Crim. Proc. § 895(13)(a) (requiring probationers to sub-
mit “to searches . . . by the probation or parole officer assigned to
him . .. with or without a search warrant, when the probation
officer or the parole officer has reasonable suspicion”); S.C. Code
§ 24-21-410 (“Before a defendant may be placed on probation, he
must agree in writing to be subject to a search or seizure, without
a search warrant, based on reasonable suspicions”); Wash. Rev.
Code. § 9.94A.631(1) (“If there is reasonable cause to believe that
an offender has violated a condition or requirement of the [pro-
bation] sentence, a community corrections officer may require an
offender to submit to a search.”); Wis. Admin. Code. Dep’t of Corr.
§ 328.22(2) (authorizing search of probationer only with “reason-
able grounds to believe the offender possesses contraband or ev-
idence of a rule violation on or within his or her person or prop-
erty”).
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B. Federal Circuit Courts of Appeals Also
Disagree Over the Propriety of Suspi-
cionless Searches of Probationers

Not only are States deeply divided, but the fed-
eral courts of appeals are also confused as to whether
and in what circumstances the Fourth Amendment re-
quires reasonable suspicion to search a probationer.
Although the Sixth and Seventh Circuits do not re-
quire reasonable suspicion to search a probationer,
the Second Circuit has stated that reasonable suspi-
cion is required to search a probationer unless a sus-
picionless search can be justified under the “special
needs” doctrine. Still other circuits have adopted
inconsistent constitutional standards for probation
searches, making it impossible to reconcile the various
opinions. Without this Court’s guidance, the circuits
will continue to vary in their approach to this im-
portant question.

On one side are the Sixth and Seventh Circuits
holding the Fourth Amendment permits suspicionless
searches of probationers. The Sixth Circuit in United
States v. Tessier, 814 F.3d 432 (2014), extended Sam-
son’s holding to probationers, reasoning that the State
has the same interest in supervising probationers as
parolees. See id. at 433.

The Seventh Circuit reached the same conclu-
sion, but on different grounds. Rather than perform-
ing a reasonableness analysis, as the Sixth Circuit
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did, the Seventh Circuit held that a general search
condition operated as a “blanket waiver” of the proba-
tioner’s Fourth Amendment rights. United States v.
Barnett, 415 F.3d 690, 692-93 (2005). In the Seventh
Circuit’s view, reasonable suspicion is not required be-
cause “[c]onstitutional rights, like other rights, can be
waived” and the probationer waived those rights be-
cause he “didn’t want to go to prison.” Id. at 691.

The consent rationale adopted by the Seventh
Circuit in Barnett does not follow from Samson, where
this Court expressly declined to decide the rights of
parolees on the basis of consent and instead analyzed
the reasonableness of a search by balancing the pa-
rolee’s reasonable expectation of privacy against the
law enforcement interest in conducting suspicionless
searches. See 547 U.S. at 852 n.3; see also id. at 863
n.4 (Stevens, J., dissenting) (describing the argument
that a “parolee ‘consents’ to the suspicionless search
condition” as “sophistry”; the parolee “has no ‘choice’
concerning the search condition; he may either remain
in prison, where he will be subjected to suspicionless
searches, or he may [be on parole] and still be subject
to suspicionless searches”).

On the other side of the divide, the Second Circuit
declined to extend Samson to probationers, noting
that this Court “expressly acknowledged that proba-
tioners have a greater expectation of privacy than [do]
parolees” and that probationers’ Fourth Amendment
rights were “diminished—but far from extinguished.”
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United States v. Amerson, 483 F.3d 73, 79, 84 (2007).
The court concluded that “nothing in Samson suggests
that a general balancing test should replace special
needs as the primary mode of analysis of suspicionless
searches outside the context of the highly diminished
expectation of privacy [for parolees] presented in
Samson.” Id. at 79.

Although the Amerson court disclaimed answer-
ing the question presented here, district courts in the
Second Circuit have read that decision—along with
the categorical language in Nicholas v. Goord, 430
F.3d 652, 660 (2d Cir. 2005), requiring searches be
“based upon some quantum of individualized suspi-
cion”—to require reasonable suspicion before endors-
ing a probationer search. (alterations and internal
quotation marks omitted). See, e.g., United States v.
DiTomasso, 56 F. Supp. 3d. 584, 594-95, 595 n.72
(S.D.N.Y. 2014) (holding that a search condition does
not give “probation officers carte blanche to perform
truly suspicionless searches”); Pollard v. United
States Parole Comm’n, No. 15-cv-9131 (KBF), 2016
WL 4290607, at *11 (S.D.N.Y. Aug. 11, 2016) (“After
Samson, the Second Circuit has limited its approval
of suspicionless searches to parolees, rather than pro-
bationers.”).

The Second Circuit approach is also in line with
federal guidelines, which require federal probation of-
ficers to have reasonable suspicion before searching a
probationer. See Admin. Office of the U.S. Courts,
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Overuview of Probation and Superuvised Release Condi-
tions, 78 (2016) (requiring “reasonable suspicion . . .
that [the probationer] violated a condition of supervi-
sion” before conducting a search).

Other federal courts cannot agree on how to de-
termine the line between permissible and impermissi-
ble searches of probationers. For example, the Ninth
Circuit requires reasonable suspicion to conduct a
search of a non-violent probationer’s cell phone but
not to search a violent probationer’s person. Compare
United States v. Lara, 815 F.3d 605, 612 (9th Cir.
2016) (requiring reasonable suspicion), with United
States v. King, 736 F.3d 805, 810 (9th Cir. 2013) (not
requiring reasonable suspicion). See also United
States v. Job, 871 F.3d 852, 860 (9th Cir. 2017) (read-
ing King and Lara to control suspicionless searches of
a non-violent probationer pursuant to a general con-
dition).

This confusion in the circuits has also created
conflicts between federal courts of appeals and the
state high courts within their geographic bounds. For
example, a defendant in Kentucky will face a materi-
ally different constitutional result depending on
whether he is tried in state or federal court because
the Sixth Circuit rule conflicts with the Kentucky Su-
preme Court rule. Compare Tessier, 814 F.3d at 433
(6th Cir.) (concluding that “probationer whose proba-
tion order contains a search condition may be sub-
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jected to a search in the absence of reasonable suspi-
cion”), with Parks, 192 S.W.3d at 330 (Ky.) (describing
standard for warrantless search of a probationer as
whether “officer has a ‘reasonable suspicion’ that the
person who gave the consent [by signing a probation
condition] 1s presently engaged in criminal activity”).
The same conundrum arises in Idaho. Compare King,
736 F.3d at 807 (9th Cir.) (concluding that “search of
[probationer’s] residence satisfied the Fourth Amend-
ment even though police lacked reasonable suspi-
cion”), with Garnett, 453 P.3d at 843 (Idaho) (“The
proper legal standard to be used in determining the
permissible scope of a search of a probationer’s belong-
ings is reasonable suspicion.”).

This Court should grant review to resolve this
dispute and harmonize Fourth Amendment rights na-
tionwide. The alternative would leave probationers
subject to different Fourth Amendment standards de-
pending on where they live or whether their cases are
litigated in state or federal court.

II. Contrary to the Supreme Court of Tennes-
see’s Decision, the Suspicionless Search of
Petitioners’ Home Violated the Fourth
Amendment

The flaws with the minority approach are high-
lighted by this case. Without a warrant or reasonable
suspicion, four police officers entered Mr. and Mrs.
Hamm’s home while they were out and conducted an
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intrusive search of nearly every room of the house on
the basis that Mrs. Hamm (but not Mr. Hamm or his
minor son) was on probation for a non-violent drug of-
fense. The Tennessee Supreme Court incorrectly
found the suspicionless search of the Hamms' home
was “constitutionally reasonable.” Pet. App. 23a. This
Court should grant review and conclude that the
Fourth Amendment normally requires at least reason-
able suspicion to search a probationer’s home.

A. The Fourth Amendment Places Rea-
sonable Limits on Government Intru-
sion into the Homes of Probationers
and Their Families

“The touchstone of the Fourth Amendment is rea-
sonableness”—an analysis that depends on “the de-
gree to which [a search] intrudes upon an individual’s
privacy”’ in relation to “the degree to which [the
search] is needed for the promotion of legitimate gov-
ernment interests.” Knights, 534 U.S. at 118-19. The
Tennessee rule, which permits invasive searches of
homes of probationers and their family, for any reason
and without suspicion, is not reasonable. In finding
otherwise, the Tennessee Supreme Court made two
errors: It incorrectly belittled the Hamms’ privacy in-
terests by characterizing the extensive search of their
shared residence as only a “slight intrusion,” Pet. App.
22a, and it incorrectly found that the expectation of
privacy for non-violent probationers (and by exten-
sion, their families) are indistinguishable from the
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limited privacy interests retained by parolees. Id. at
23a—24a.

The wide-ranging search of the Hamms’ resi-
dence by four police officers was a substantial invasion
of the most sacred area protected by the Fourth
Amendment: the home. This Court has repeatedly re-
jected the Tennessee court’s view that the search of a
home is only a “slight invasion” of privacy. In Chimel
v. California, for example, this Court refused to “char-
acteriz[e] the invasion of privacy that results from a
top-to-bottom search of a man’s house as ‘minor,”
even where the resident was subject to arrest and the
corresponding diminished expectation of privacy. 395
U.S. 752, 766—67 & n.12 (1969); see also Riley v. Cali-
fornia, 573 U.S. 373, 392 (2014) (observing search of a
residence 1s a “substantial invasion [of privacy] be-
yond the arrest itself”).

“IW]hen it comes to the Fourth Amendment, the
home is first among equals. At the Amendment’s ‘very
core’ stands ‘the right of a man to retreat into his own
home and there be free from unreasonable govern-
mental intrusion.”” Florida v. Jardines, 569 U.S. 1, 6
(2013) (quoting Stlverman v. United States, 365 U.S.
505, 511 (1961)); see also Payton v. New York, 445 U.S.
573, 585-86 (1980) (“[T]he physical entry of the home
is the chief evil against which the wording of the
Fourth Amendment is directed.”) (internal quotation
and citation omitted).
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Moreover, although this Court in Knights recog-
nized that probationers have a diminished expecta-
tion of privacy, it has never equated the privacy inter-
ests of probationers and parolees. 534 U.S. at 119
(quoting Griffin v. Wisconsin, 483 U.S. 868, 874
(1987)). To the contrary, in Samson, this Court ex-
plained that, on the “continuum” of state-imposed
punishments, “parolees have fewer expectations of pri-
vacy than probationers, because parole is more akin
to imprisonment than probation.” 547 U.S. at 850 (em-
phasis added). That is because parolees, are—"“by def-
imition[—]offenders that have been ordered to serve
their sentences in confinement,” and under Tennessee
law (and the law of most States), include only those
who have “committed more severe criminal offenses
than probationers.” Pet. App. 46a—47a (Clark, J., dis-
senting). For that reason, this Court explained, “[i]n
most cases, the State 1s willing to extend parole only
because it is able to condition it upon compliance with
certain requirements.” Samson, 547 U.S. at 850 (quot-
ing Pennsylvania Bd. of Probation & Parole v. Scott,
524 U.S. 357, 365 (1998)).

By contrast, probation is an alternative to incar-
ceration that is usually imposed for offenders whose
crimes are generally less serious, who have more lim-
ited criminal history, or who pose less danger to soci-
ety than a parolee. See Am. Bar Ass'n, Project on Min-
imum Standards for Criminal Justice: Standards Re-
lating to Probation § 1.3 (1979) (recommending that
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probation “should be the sentence unless the sentenc-
ing court finds that: (1) confinement is necessary to
protect the public from further criminal activity by the
offender; or (11) the offender is in need of correctional
treatment which can most effectively be provided if he
1s confined; or (ii1) it would unduly depreciate the se-
riousness of the offense if a sentence of probation were
imposed”). The Tennessee scheme is illustrative—it
reserves eligibility for probation for individuals con-
victed of misdemeanors or lower-level, non-violent fel-
onies and who have limited criminal history. See Pet.
App. 43a—47at (Clark, J. dissenting); see also Tenn.
Code §§ 40-35-102(6), 40-35-303(a) (2018). Thus, in
Griffin, this Court observed that the “permissible de-
gree” of state intrusion on probationer’s privacy inter-
ests in “not unlimited.” 483 U.S. at 875.

Finally, although the nature of the government
interest in supervision and reintegration is similar for
parolees and probationers, the strength of such inter-
ests 1s not equivalent. Because parolees are on release
from prison and tend to have committed more serious
offenses, have more significant criminal history, and
may pose greater risk to the community, the govern-
ment’s interest in monitoring parolees is heightened
compared with those only on probation status. That is
particularly true given that probation may be imposed
for a wide range of offenses—from summary misde-
meanors through felony offenses—yet, the Tennessee
Supreme Court imposed a blanket rule that permits
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suspicionless searches of any probationer regardless
of the severity of the underlying offense.3

B. A Search of a Non-Violent Proba-
tioner’s Home Must be Supported by
Reasonable Suspicion

The Court in Griffin and in Knights, had no occa-
sion to decide the outer limits of police intrusion on
probationer’s privacy interests because the searches
in those cases were supported by reasonable suspicion
in each instance. This case offers the opportunity to
answer the question left open in those cases and to
hold that the reasonable balance—struck by the ma-

3 Particularly in light of the broad scope of offenses and of-
fenders covered by state probation regimes, a blanket policy that
permits suspicionless search conditions is unconstitutional. But
that holding would not necessarily foreclose a narrowly tailored
suspicionless search condition imposed after an individualized
determination that such a condition is warranted in a particular
offender’s case. See, e.g., United States v. Lifshitz, 369 F.3d 173,
190 (2d Cir. 2004) (holding that, “to comply with the require-
ments of the Fourth Amendment,” a supervised release condition
requiring computer monitoring “must be narrowly tailored, and
not sweep so broadly as to draw a wide swath of extraneous ma-
terial into its net”); accord United States v. Matteson, 327 F.
App’x 791, 793 (10th Cir. 2009) (non-precedential opinion) (Gor-
such, dJ.) (citing cases).
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jority of jurisdictions to consider the issue—is a gen-
eral rule requiring searches of a probationer’s home to
be supported by reasonable suspicion.

After balancing the probationer’s privacy inter-
ests against the government interest in supervision of
the probationer, this Court in Knights found “no more
than reasonable suspicion” was required “to conduct a
search of [that] probationer’s home.” 534 U.S. at 121.
The Tennessee Supreme Court was wrong, however,
to extend this statement to mean that no constitu-
tional limits constrain the government’s ability to
search a probationer’s home.

Reasonable suspicion strikes an appropriate con-
stitutional balance. It is not a high bar, requiring only
an articulable, individualized basis for believing that
evidence of criminal activity will be found. See United
States v. Sokolow, 490 U.S. 1, 7 (1989) (noting the rea-
sonable suspicion standard is “considerably less than
proof of wrongdoing by a preponderance of the evi-
dence,” and “obviously less” than is necessary for prob-
able cause”). But that minimal protection is crucial to
guard against arbitrary and intrusive government
searches. See Terry v. Ohio, 392 U.S. 1, 22 (1968) (“An-
ything less [than reasonable suspicion] would invite
intrusions upon constitutionally guaranteed rights
based on nothing more substantial than inarticulate
hunches.”).
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This Court has repeatedly noted the potential
danger for abusive and excessive intrusions without
the critical check of individualized suspicion. For ex-
ample, in Delaware v. Prouse, this Court struck down
a law enforcement practice of stopping vehicles for
“discretionary spot checks” without individualized
suspicion, finding “[t]his kind of standardless and un-
constrained discretion is the evil the Court has dis-
cerned when in previous cases it has insisted that the
discretion of the official in the field be circumscribed,
at least to some extent.” 440 U.S. 648, 661 (1979).
Prouse thus underscored the need for constitutional
restraints. See also City of Indianapolis v. Edmond,
531 U.S. 32, 43—44 (2000) (noting the Court has been
“particularly reluctant to recognize exceptions to the
general rule of individualized suspicion where govern-
mental authorities primarily pursue their general
crime control ends”); United States v. Brignoni-Ponce,
422 U.S. 873, 882-83 (1975) (rejecting suspicionless
“roving-patrol stops of all vehicles in the border area”
because “the reasonableness requirement of the
Fourth Amendment demands something more than
the broad and unlimited discretion sought by the Gov-
ernment”).

These concerns are fully presented here, where
the status of an individual as a probationer could open
not only her, but her entire family, to unlimited sus-
picionless searches of their home by law enforcement
at any time and for any reason. Indeed, the trial court
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found in this case that the police had no reason what-
soever to suspect Mrs. Hamm of any wrongdoing. Pet.
App. 117a. Rather, they used her probation status as
pretext to search the Hamms’ shared home for evi-
dence of supposed drug activity by Mr. Hamm. A rea-
sonable suspicion requirement would guard against
this end-run around the Fourth Amendment protec-
tions for family members and cohabitants of proba-
tioners (like Mr. Hamm and his son). It would ensure
that a probation search is predicated on reasonable
suspicion of criminal activity or a violation of proba-
tion conditions by the probationer, not by her family
member or by another person sharing her home.4

Moreover, because the legitimacy of searches are
evaluated objectively, the Tennessee Supreme Court
is incorrect that any “constitutional guardrail” would
be imposed on suspicionless searches if “the search

4 No reasonable argument exists that the Hamms con-
sented to the search of their home. Mr. Hamm was not subject
to—and certainly did not agree to—Mrs. Hamm’s probation
terms. Pet. App. 5a. This Court also should readily reject the Ten-
nessee Supreme Court’s suggestion that “[nJon-probationers who
choose to live with probationers ‘assume the risk that they too
will have diminished Fourth Amendment rights in areas shared
with the probationer.”” Id. at 28a. As to Mrs. Hamm, her proba-
tion condition spoke of warrantless, but not suspicionless
searches. Id. at 2a. Even if a probation condition could constitute
“consent” (which it should not), that rationale is inapplicable
here.
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was conducted for reasons other than valid law en-
forcement concerns.” Pet. App. 23a—24a. No support
exists for the Tennessee Supreme Court’s invitation to
evaluate the subjective motives of law enforcement.
Indeed, the Court in “Knights found that such inquir-
ies into the purpose underlying a probationary search
are themselves impermissible,” United States v. Wil-
liams, 417 F.3d 373, 377-78 (3d Cir. 2005), just as
they are generally in conducting a Fourth Amendment
analysis. See Whren, 517 U.S. at 813 (establishing a
purely objective standard for evaluating the constitu-
tional reasonableness under the Fourth Amendment).

In Samson, this Court recognized that it “has
only sanctioned suspicionless searches in limited cir-
cumstances”—and generally only where the govern-
ment has articulated a “special need[]” beyond routine
law-enforcement interests.’ 547 U.S. at 855 n.4. A rule

51In Griffin, this Court recognized that probation searches,
conducted by a probation officer, may be justified under the “spe-
cial needs” doctrine, which “may justify departures from the
usual warrant and probable-cause requirements” when the gov-
ernment acts to advance objectives other than “normal law en-
forcement” interests. 483 U.S. at 873—74. Here, however, the po-
lice searched the Hamm residence during a criminal investiga-
tion of Mr. Hamm, unconnected to any “special needs” of proba-
tion officers.

This Court, in resolving this case, would not need to resolve
whether probation officers may retain greater latitude to conduct
searches in the course of administering their duties and within
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that permitted suspicionless searches of the more
than 3.5 million probationers nationwide (compris-
ing approximately 1 in 68 adults in the United
States), as well as their spouses, children, and co-res-
idents, would transform suspicionless searches from
the exception to the norm.6

III. This Case is the Ideal Vehicle to Decide an
Open Question of Nationwide Importance
that is Ripe for this Court’s Review

This case 1s the ideal vehicle to resolve a question
over which courts have struggled for years. The case
presents a single issue that has been preserved at
every stage of the litigation. The Supreme Court of

the confines of this Court’s “special needs” jurisprudence. See
Ferguson v. City of Charleston, 532 U.S. 67, 74 n.7 (2001) (noting
that the “special needs” doctrine “should only be applied in those
exceptional circumstances in which special needs, beyond the nor-
mal need for law enforcement, make the warrant and probable-
cause requirement impracticable”) (emphasis added).

6 Indeed, the sheer number of probationers eclipses the
number of parolees by over four-fold: In 2016, more than 3.5 mil-
lion people were on probation in the United States compared with
approximately 875,000 parolees. U.S. Dep’t of Justice, Bureau of
Justice Statistics, Probation and Parole in the United States
(Apr. 2018), available at https:/tinyurl.com/tuek3a4. Notably,
probationers are not evenly distributed in the United States—in
some States as many as 1 in 37 adults are on probation. Id. at
13-14 (tbl 2).
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Tennessee expressly declined to address whether the
officers had reasonable suspicion, Pet. App. 57a—58a,
resting the entirety of its opinion on the question pre-
sented to this Court. Thus, no competing questions
confound the case nor does any state law provide an
independent basis for affirmance.”

Whether the Fourth Amendment protects proba-
tioners against suspicionless searches of their homes
has not been resolved by this Court. The question was
expressly left open in Knights, 534 U.S. at 121, and is
squarely presented here. The Hamms’ petition pre-
sents an opportunity for this Court to clarify the ex-
tent of probationers’ Fourth Amendment rights.

It is a question of substantial importance to more
than 3.5 million Americans who are on probation.8
This issue also affects untold millions of family mem-
bers—Ilike Mr. Hamm—who are potentially stripped
of their Fourth Amendment rights by sharing a home
with a person on probation. Although of critical im-
portance to probationers and their families, a ruling

7 The court below briefly addressed the Tennessee Consti-
tution’s protections against unreasonable searches, but only to
explain that state protections are coextensive with the Fourth
Amendment. Pet. App. 81a.

8 See U.S. Dep’t of Justice, Bureau of Justice Statistics, Pro-
bation and Parole in the United States (Apr. 2018), available at
https://tinyurl.com/tuek3a4.
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in favor of Fourth Amendment protections here will
not be a watershed change in the law of many States.
As described above, the majority of States to address
this issue already have concluded reasonable suspi-
cion is required to search a probationer’s home either
as a matter of constitutional law or as a statutory re-
quirement. But for individuals like the Hamms, who
live in one of the few States permitting suspicionless
searches, this Court’s confirmation of their Fourth
Amendment rights is essential.

Given the depth of this split, the issue is ripe for
this Court’s review. Most States has weighed in on the
issue, obviating the need for further lower-court devel-
opment before this Court can resolve it. The Court
should grant review of this case to resolve the conflict
among the States and to preserve probationers’
Fourth Amendment right to be free from suspicionless
searches of their homes.
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CONCLUSION

The petition for a writ of certiorari should be

granted.
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APPENDIX A

SUPREME COURT OF TENNESSEE
AT JACKSON

No. W2016-01282-SC-R11-CD
STATE OF TENNESSEE
v.

ANGELA CARRIE PAYTON HAMM AND
DAvVID LEE HAMM

Filed: Nov. 21, 2019

Appeal by Permission from the Court of Criminal
Appeals, Circuit Court Obion County,
No. CC-16-CR-15, Jeff Parham, Judge

OPINION

ROGER A. PAGE, J.
I. Facts and Procedural History

The Obion County Drug Task Force conducted a
warrantless search of the residence of probationer
Angela Hamm and her husband, David Hamm,
which yielded illegal drugs and drug related con-
traband. Defendant Angela Hamm had agreed,
pursuant to probation conditions imposed in a prior
case, to a warrantless search of her person, proper-
ty, or vehicle at any time. We granted the State’s
appeal in this case to consider whether the war-
rantless search of a probationer’s residence who is
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subject to a search condition requires officers to
have reasonable suspicion of illegal activity prior to
conducting the search. We conclude that it does not
and therefore reverse the trial court’s judgment
and the Court of Criminal Appeals’ decision affirm-
ing the same.

In November 2013, an Obion County jury convict-
ed defendant Angela Hamm (formerly Angela Carrie
Payton) of manufacturing a controlled substance.
The trial court ordered her to serve a six-year sen-
tence. The sentence was suspended, and she was
placed on supervised probation. Notably, the proba-
tion order included a warrantless search condition
which stated: “I agree to a search, without a warrant,
of my person, vehicle, property, or place of residence
by any Probation/Parole Officer or law enforcement
officer, at any time.”

Thereafter, it appears that Angela Hamm mar-
ried defendant David Hamm and moved into his
Obion County home. The record indicates that Clif-
ton Hamm also resided with the defendants.

Approximately two years later, on November 16,
2015, Officer James Hall with the Obion County
Sheriffs Department/Obion County Drug Task
Force received information from an informant that
“heavy players” were trafficking methamphetamine
in Glass, a community in Obion County. The in-
formant, who had drug charges pending against
her, volunteered information about certain drug
traffickers bringing methamphetamine to Obion
County from across the river. She did not indicate
how she obtained the information nor would she
identify the traffickers by name. However, when
specifically asked about David Hamm, the inform-
ant smiled and nodded.



3a

On November 17, 2015, drug task force agents
went to the defendants’ house to conduct a war-
rantless “probation search” pursuant to Angela
Hamm’s probation order. The agents assumed they
had reasonable suspicion to conduct such a search
based on the information gathered from the above-
mentioned informant. When officers knocked on the
door of the residence, no one answered. Clifton
Hamm’s teenage son was standing in the front yard
and told them that the defendants had just left but
that Clifton Hamm and others were in the shop be-
hind the house. The agents walked behind the
house to the detached shop where they encountered
Clifton Hamm and two other men. The group ap-
peared to be watching security camera footage, but
Clifton Hamm quickly turned off the television.

The agents then entered the house through an
unlocked side door and proceeded to perform a war-
rantless search of the residence, including the de-
fendants’ shared bedroom. Therein, the agents
found pills, two glass pipes, methamphetamine,
and scales.

The defendants were each arrested and later
jointly indicted for six counts of possession of con-
trolled substances with intent to sell or deliver and
one count of possession of drug paraphernalia.
Tenn. Code Ann. § 39-17-434(a) (possession with
intent to sell or deliver 0.5 grams or more of a
Schedule II controlled substance, methampheta-
mine); -417(a) (4) (possession with intent to deliver
a Schedule IV controlled substance, alprazolam);
-417(a)(4) (possession with intent to sell or deliver
a Schedule II controlled substance, morphine);
-417(a)(4) (possession with intent to sell or deliver
a Schedule II controlled substance, amphetamine);
-417(a)(4) (possession with intent to sell or deliver
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a Schedule IV controlled substance, clonazepam);
-417(a)(4) (possession with intent to sell or deliver
a Schedule II controlled substance, hydrocodone);
and -425(a) (possession of drug paraphernalia).
Both defendants filed motions to suppress the evi-
dence seized as a result of the warrantless search
of their home. At the hearing on the defendants’
motions, the State presented the testimony of Of-
ficers James Hall and Ben Yates.

Officer Hall testified that he received the infor-
mation in question from the informant in Novem-
ber 2015. He confirmed that the decision to search
the defendants’ home was made based on the in-
formation provided to him by the informant. He
acknowledged that the informant was a “known
methamphetamine user.” However, Officer Hall be-
lieved the informant to be reliable because she was
not a paid informant nor was she “throw[ing] bones
at somebody else to keep [] attention off of [her-
self].... She was already caught.”

Officer Yates added that agents were also armed
with previously obtained relevant information from
two additional informants at the time of the search.
He had received second-hand information from a
“reliable informant” that the defendants were “do-
ing it big in Glass.” When asked about the inform-
ant’s reliability, Officer Yates replied, “This in-
formant has been involved in numerous narcotic
cases, the seizure of narcotics, [and] made numer-
ous cases for the drug task force.”

He acknowledged, however, that the informant
received his information from “friends that pur-
chase methamphetamine” and that the informant
had not personally observed the illegal activity.
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In addition, an informant cooperating with drug
task force agents had previously attempted to pur-
chase methamphetamine—albeit unsuccessfully—
from Clifton Hamm at his residence. However,
agents were unaware that Clifton Hamm was re-
siding with the defendants at the time.

Both agents testified that prior to performing
the search of the defendants’ home, they confirmed
with the local probation office that Angela Hamm
was on probation and that the probation order sub-
jected her to a warrantless search. Conversely,
both acknowledged that David Hamm was not on
probation at the time of the search. According to
their testimony, the agents were unaware that the
defendants shared a bedroom until they entered
the home.

In its May 2, 2016 order, the trial court granted
the motions to suppress, stating that it could “find
nothing by way of articulable facts to support the
reasonable suspicion of the officer to justify a
search pursuant to the probation order....” The trial
court reviewed the factors upon which the State re-
lied to establish reasonable suspicion and ad-
dressed each in turn:

1) Officer James Hall received a tip from a per-
son he had pulled over on a traffic stop that gener-
ally said there were some “heavy players” in the
Obion County Glass Community.

2) This person however never mentioned a name
or how she knew this information.

3) Officer Hall suggested the name of Defendant
David Hamm, to the person *770 who winked and
smiled, but never mentioned the Defendant Angela
Hamm.
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4) Officer Ben Yates testified he received infor-
mation from a reliable informant that there were
some people in Glass “doing it big.”

5) The informant was not identified, nor was
there any indication as to why the informant was
reliable.

6) The informant’s information was second-hand
information from another informant who had at-
tempted unsuccessfully to purchase drugs from an-
other resident (Clifton Hamm) at the location.

(emphasis removed).

The State appealed to the Court of Criminal Ap-
peals, which affirmed the trial court’s decision to
grant the motions to suppress in a plurality opinion
authored by Judge Camille McMullen. State v.
Hamm, No. W2016-01282-CCA-R3-CD, 2017 WL
3447914, at *1 (Tenn. Crim. App. Aug. 11, 2017). It
concluded that the State was required to have rea-
sonable suspicion to support the probation search
and that the State lacked such suspicion in the
case at hand. Id. at *9. Judge John Everett Wil-
liams filed a separate concurring opinion agreeing
that the State lacked reasonable suspicion to con-
duct the search and further concluding that Angela
Hamm’s signature on the probation order did not
constitute a valid consent to search. Id. at *10-16
(Williams, J., concurring). Finally, Judge Alan
Glenn filed a separate dissenting opinion conclud-
ing that the agents had reasonable suspicion to
search Angela Hamm’s house and that the search
was also lawful as to David Hamm under the doc-
trine of common authority. Id. at *17-18 (Glenn, J.,
dissenting). We granted the State’s application for
permission to appeal in this case to consider
“[wlhether law enforcement must have reasonable
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suspicion of a probationer’s criminal wrongdoing to
support a search of the probationer’s residence un-
der an agreed-to warrantless-search condition of
probation.”

II. Standard of Review

On appeal from a ruling on a motion to suppress,
we will uphold the trial court’s findings of fact un-
less the evidence preponderates against those find-
ings. State v. Stanfield, 554 S.W.3d 1, 8 (Tenn.
2018) (citing State v. Hawkins, 519 S.W.3d 1, 32
(Tenn. 2017); State v. Bell, 429 S.W.3d 524, 528
(Tenn. 2014); State v. Climer, 400 S.W.3d 537, 556
(Tenn. 2013); State v. Turner, 297 S.W.3d 155, 160
(Tenn. 2009); State v. Day, 263 S.W.3d 891, 900
(Tenn. 2008); State v. Odom, 928 S.W.2d 18, 23
(Tenn. 1996)). “‘Questions of credibility of the wit-
nesses, the weight and value of the evidence, and
resolution of conflicts in the evidence are matters
entrusted to the trial judge as the trier of fact.”” Id.
(quoting Hawkins, 519 S.W.3d at 32; Odom, 928
S.W.2d at 23). “The party prevailing in the trial
court on a motion to suppress ‘is entitled to the
strongest legitimate view of the evidence adduced
at the suppression hearing as well as all reasonable
and legitimate inferences that may be drawn from
that evidence.”” Id. (quoting Turner, 297 S.W.3d at
160; Odom, 928 S.W.2d at 23). We review the trial
court’s application of the law to the facts de novo
with no presumption of correctness. Id. (citing
Hawkins, 519 S.W.3d at 32-33; State v. Walton, 41
S.W.3d 75, 81 (Tenn. 2001)); Turner, 297 S.W.3d at
160.
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III. Analysis
A. The Fourth Amendment

The Fourth Amendment to the United States
Constitution guarantees that “‘[tlhe right of the
people to be secure in their persons, houses, pa-
pers, and effects, against unreasonable searches
and seizures, shall not be violated, and no War-
rants shall issue, but upon probable cause....””
State v. Christensen, 517 S.W.3d 60, 68 (Tenn.
2017) (quoting U.S. Const. amend. IV); State v.
McCormick, 494 S.W.3d 673, 678 (Tenn. 2016).
Similarly, article I, section 7 of the Tennessee Con-
stitution provides that “‘the people shall be secure
in their persons, houses, papers and possessions,
from unreasonable searches and seizures[.]”” Chris-
tensen, 517 S.W.3d at 68 (quoting Tenn. Const. art.

L§7).

The search and seizure provisions of the federal
and state constitutions are “ ‘identical in intent and
purpose.”” Id. (quoting Sneed v. State, 221 Tenn. 6,
423 S.W.2d 857, 860 (1968)). “Under both constitu-
tional guarantees, reasonableness is ‘the ultimate
touchstone.”” Stanfield, 554 S.W.3d at 9 (citing
Brigham City, Utah v. Stuart, 547 U.S. 398, 403,
(2006); McCormick, 494 S.W.3d at 679). Determin-
ing whether a particular search is “unreasonable”
and therefore a violation of the rights guaranteed
by the Fourth Amendment “‘depends upon all of
the circumstances surrounding the search ... and
the nature of the search ... itself’” Turner, 297
S.W.3d at 160 (quoting United States v. Montoya de
Hernandez, 473 U.S. 531, 537 (1985)). While a
search is presumptively reasonable when conduct-
ed on the basis of probable cause and with a war-
rant, warrantless searches and seizures are pre-
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sumptively unreasonable regardless of whether law
enforcement actually had probable cause to conduct
a search. See McCormick, 494 S.W.3d at 678-79 (ci-
tations omitted). However, there are circumstances
where the reasonableness standard of the Fourth
Amendment and article I, section 7 requires nei-
ther probable cause nor a warrant. See Samson v.
California, 547 U.S. 843, 846-47 (2006); Turner,
297 S.W.3d at 157.

B. Warrantless and Suspicionless!
Search of Angela Hamm’s Residence
(Probationer)

In State v. Stanfield, this Court recently consid-
ered whether reasonable suspicion must support a
warrantless search of a parolee’s residence. Stan-
field, 554 S.W.3d at 4. Relying on Samson v. Cali-
fornia and State v. Turner, we held that the search
of defendant Winsett’s residence was constitution-
ally reasonable based solely upon Winsett’s status
as a parolee, even though officers neither had a
search warrant nor sought to obtain a warrant?
prior to searching the residence. Id. at 11.

1 At the outset, we note that the analysis employed herein is
confined to whether reasonable suspicion is required for a pro-
bation search pursuant to search conditions. “Reasonable suspi-
cion is a less demanding standard than probable cause” and
“can be established with information that is different in quanti-
ty or content than that required to establish probable cause and

. can arise from information that is less reliable than that
required to show probable cause.” State v. Keith, 978 S.W.2d
861, 866 (Tenn. 1998) (internal citations omitted).

2 Because we decided the Stanfield case based on defendant
Winsett’s status as a parolee, we did not reach the question of
whether officers had or needed reasonable suspicion to conduct
the search of his residence
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Also, initially at issue in Stanfield was the rela-
tive expectation of privacy attending co-defendant
Stanfield, who was on probation at the time of the
search. Id. at 8. However, it was not necessary for
us to reach the issue of whether reasonable suspi-
cion was required to conduct a warrantless search
of a probationer’s residence because the search of
defendant Stanfield’s belongings fell within the
purview of common authority. Id. at 15. We now
address whether, under Tennessee law, reasonable
suspicion is required for law enforcement officers to
conduct a warrantless search of a probationer’s res-
idence.

1. State v. Stanfield

In reaching our decision in Stanfield, this Court
undertook a thorough review of Samson v. Califor-
nia and State v. Turner,3 both of which addressed
parole searches conducted without reasonable sus-
picion pursuant to a search condition. We noted
that in Turner, this Court adopted the rationale
and holding of Samson, stating:

“The [United States] Supreme Court has recog-
nized that a criminal conviction subjects the of-
fender to ‘a continuum of possible punishments
ranging from solitary confinement in a maxi-
mum-security facility to a few hours of mandato-
ry community service.” Griffin v. Wisconsin, 483
U.S. 868, 874 (1987). An offender’s place on this
continuum alters what is “reasonable” for pur-
poses of the Fourth Amendment. For instance,
incarcerated felons have no legitimate expecta-
tion of privacy in their prison cells....”

3 For a more comprehensive review of these cases, see State v.
Stanfield, 554 S.W.3d at 9-13.
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Stanfield, 554 S.W.3d at 10 (quoting Turner, 297
S.W.3d at 161). This Court in Turner expressly
held that under both federal and Tennessee state
constitutional protections, “[a] parole condition re-
quiring that the parolee submit to warrantless
searches is reasonable in light of the parolee’s sig-
nificantly diminished privacy interests; the goals
sought to be attained by early release; and society’s
legitimate interest in protecting itself against re-
cidivism.” Id. at 11 (quoting Turner, 297 S.W.3d at
166 (footnote omitted)). Moreover, the “State has
an ‘overwhelming interest’ in supervising parolees
because ‘parolees . . . are more likely to commit fu-
ture criminal offenses.”” Id. (quoting Turner, 297
S.W.3d at 163) (quoting Samson, 547 U.S. at 853).
In Stanfield, this Court made clear that the search
of a parolee’s residence could be constitutional
without consideration of reasonable suspicion. Id.

Stanfield echoed the holdings of Samson and
Turner in emphasizing that courts must consider
“the totality of the circumstances” in assessing the
reasonableness of a search. Id. at 9 (quoting Sam-
son, 547 U.S. at 848) (internal quotation marks
omitted). That determination requires a balancing,
“‘on the one hand, the degree to which [a search]
intrudes upon an individual’s privacy and, on the
other, the degree to which it is needed for the pro-
motion of legitimate governmental interests.”” Id.
(alteration in original) (quoting Samson, 547 U.S.
at 848 (internal quotation marks omitted). Integral
to this “balancing” is the fact that “‘parolees ...
have severely diminished expectations of privacy
by virtue of their status alone.”” Id. at 10 (quoting
Samson, 547 U.S. at 852).

In Samson, the United States Supreme Court
also found it “salient,” as did we, that the search
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condition at issue in that case was “clearly ex-
pressed” to the defendant. Id. (internal quotation
marks and citations omitted) (citing Samson, 547
U.S. at 852). The United States Supreme Court
pointed out that Samson “signed an order submit-
ting to the condition and thus was unambiguously
aware of it.” Id. (quoting Samson, 547 U.S. at 852)
(internal quotation marks omitted).

In balancing the diminished expectation of pri-
vacy enjoyed by a parolee “with the State’s ‘over-
whelming interest’ in supervising parolees, ‘[who]
are more likely to commit future criminal offenses,’
and the State’s interests in reducing recidivism and
in promoting reintegration and positive citizen-
ship,” this Court concluded that the State’s sub-
stantial interest in supervising parolees “ ‘war-
rant[s] privacy intrusions that would not otherwise
be tolerated under the Fourth Amendment.” 7 Id.
(quoting Samson, 547 U.S. at 853). “The Turner
Court described Samson as ‘a narrow exception to
the usual rule: an exception which is hardly mis-
guided given the minimal privacy interests re-
tained by parolees and the government’s “over-
whelming interest” in ensuring that a parolee com-
plies with the conditions of her parole.”” Id. at 10-
11 (quoting Turner, 297 S.W.3d at 164). While
Stanfield is instructive in the matter at hand, it is
not dispositive because the defendant in this case
was on probation, not parole. “‘On the continuum of
possible punishments and reductions in freedoms,
parolees occupy a place between incarcerated pris-
oners and probationers.”” Id. at 10 (quoting Turner,
297 S.W.3d at 161). Thus, we look to the United
States Supreme Court, federal circuit courts, and
our sister states to survey various approaches to
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warrantless and suspicionless searches of proba-
tioners’ residences.

2. Warrantless Search of a
Probationer’s Residence

It is undisputed that the Obion County Drug
Task Force did not obtain a warrant prior to
searching the defendant’s residence but that the
officers were aware of her status as a probationer.
We must next consider what degree of suspicion, if
any, is necessary to support a warrantless search of
a probationer.

a. United States Supreme Court

In United States v. Knights, the United States
Supreme Court considered the constitutionality of
a search that was premised on the probation condi-
tion requiring Knights to “[s]Jubmit his ... person,
property, place of residence, vehicle, personal ef-
fects, to search at any time, with or without a
search warrant, warrant of arrest or reasonable
cause by any probation officer or law enforcement
officer.” United States v. Knights, 534 U.S. 112, 114
(2001) (internal quotation marks omitted). Three
days after Knights was placed on probation, evi-
dence obtained during an investigation into the ar-
son of a utilities transformer and telecommunica-
tions vault led law enforcement officers to conduct
a search of Knights’ apartment. Id. at 115. The de-
tective leading the investigation was aware of
Knights’ status as a probationer and, accordingly,
thought obtaining a search warrant was unneces-
sary. Id. The 3:10 a.m. search revealed evidence
connecting Knights with the crimes and subse-
quently resulted in his being indicted for conspira-
cy to commit arson, possession of an unregistered



14a

destructive device, and being a felon in possession
of ammunition. Id. at 115-16.

Knights filed a motion to suppress the evidence
in the district court. Id. at 116. In granting the mo-
tion, the district court concluded that although the
detective had reasonable suspicion to believe that
Knights was involved with incendiary materials,
the search was impermissible because its purpose
was “investigatory” rather than “probationary.” Id.
The Court of Appeals for the Ninth Circuit af-
firmed. Id. (citation omitted). The United States
Supreme Court granted certiorari “to assess the
constitutionality of searches made pursuant to this
common California probation condition.” Id.

The district court found, and Knights conceded
on appeal, that the search in question was support-
ed by reasonable suspicion. Id. at 122. In reversing
the district court and the Ninth Circuit, the United
States Supreme Court addressed the following:

The State has a dual concern with a probationer.
On the one hand is the hope that he will success-
fully complete probation and be integrated back
into the community. On the other is the concern,
quite justified, that he will be more likely to en-
gage in criminal conduct than an ordinary mem-
ber of the community.

Id. at 120-21. As such, stated the Court, “the
balance of these considerations requires no more
than reasonable suspicion? to conduct a search of

4 This is consistent with prior United States Supreme Court
precedent, which has held that

[w]lhen the balance of interests precludes insistence on a
showing of probable cause, we have usually required “some
quantum of individualized suspicion” before concluding that
a search is reasonable. We made it clear, however, that a
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[the] probationer’s house.” Id. at 121 (emphasis
added).

Because the search at issue in Knights was sup-
ported by reasonable suspicion, the search passed
Fourth Amendment muster. Id. at 122. According-
ly, the Court held “that the warrantless search of
Knights, supported by reasonable suspicion and
authorized by a condition of probation, was reason-
able within the meaning of the Fourth Amend-
ment.” Id. Of note, however, was the question left
unanswered:

We do not decide whether the probation condi-
tion so diminished, or completely eliminated,
Knights’ reasonable expectation of privacy (or
constituted consent . . .) that a search by a law
enforcement officer without any individualized
suspicion would have satisfied the reasonable-
ness requirement of the Fourth Amendment.
The terms of the probation condition permit
such a search, but we need not address the con-
stitutionality of a suspicionless search because
the search in this case was supported by reason-
able suspicion.

showing of individualized suspicion is not a constitutional
floor, below which a search must be presumed unreasonable.
In limited circumstances, where the privacy interests impli-
cated by the search are minimal, and where an important
governmental interest furthered by the intrusion would be
placed in jeopardy by a requirement of individualized suspi-
cion, a search may be reasonable despite the absence of such
suspicion.

Skinner v. Ry. Labor Executives’ Ass’n, 489 U.S. 602, 624 (1989).
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Id. at 120 n.6.5 Thus, the precise question of
whether reasonable suspicion must attend the
search of a probationer’s residence is yet unre-
solved by our highest Court.

b. Other Jurisdictions

Although the Sixth Circuit Court of Appeals’ de-
cisions interpreting Tennessee law are not binding
on this Court, see Payne v. State, 493 S.W.3d 478,
492 (Tenn. 2016), we nonetheless find that court’s
decision in United States v. Tessier, 814 F.3d 432
(6th Cir. 2016), to be instructive. In that case, the
Sixth Circuit upheld a search based on the same
Tennessee probation condition at issue in this case.
Tessier, 814 F.3d at 433. Tessier was on probation
for a 2011 Tennessee felony conviction for sexual
exploitation of a minor. Id. His probation order
contained the provision, “I agree to a search, with-

5 The Supreme Court declined to address whether Knights’
acceptance of the search condition constituted consent because
it concluded “that the search of Knights was reasonable under
our general Fourth Amendment approach of ‘examining the to-
tality of the circumstances,” . . . , with the probation search con-
dition being a salient circumstance.” Knights, 534 U.S. at 118
(citing Ohto v. Robinette, 519 U.S. 33, 39, 117 (1996)). Our hold-
ing today is consistent with Knights and Robinette in that we
need not address whether the defendant’s acceptance of the
search condition in her probation agreement constituted con-
sent because the totality of the circumstances establish that the
search was constitutionally reasonable. The Knights Court also
rejected the “dubious logic [] that an opinion upholding the con-
stitutionality of a particular search implicitly holds unconstitu-
tional any search that is not like it” because such reasoning
“runs contrary to Griffin’s express statement that its ‘special
needs’ holding made it ‘unnecessary to consider whether’ war-
rantless searches of probationers were otherwise reasonable
within the meaning of the Fourth Amendment.” Id. at 117-18
(quoting Griffin v. Wisconsin, 483 U.S. 868, 878, 880(1987)).
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out a warrant, of my person, vehicle, property, or
place of residence by any Probation/Parole officer
or law enforcement officer, at any time.”6 Id.

Law enforcement officers searched Tessier’s res-
idence as a part of “Operation Sonic Boom,” a joint
operation between the United States Marshal’s Of-
fice and Metro Nashville/Davidson County law en-
forcement and probation officers. United States v.
Tessier, No. 3:13-00077, 2014 WL 4851688, at *1
(M.D. Tenn. Sept. 29, 2014). Officers searched resi-
dences of all known sex offenders in the jurisdiction
during the three-day operation. Id. During the
search of Tessier’'s residence, which all parties
agreed was not supported by reasonable suspicion,
officers seized evidence of child pornography.
Tessier, 814 F.3d at 433. He pleaded guilty to a
federal child pornography charge but reserved the
right to challenge the denial of his motion to sup-

press based on the warrantless, suspicionless
search. Id.

The district court’s order denying Tessier’s mo-
tion to suppress reframed the pivotal issue as fol-
lows: “Consistent with the Fourth Amendment, can
a probationer who has been convicted of a felony
and who has executed a probation order in which
he ‘agree[s] to a search, without a warrant’ be sub-
jected to a search in the absence of reasonable sus-
picion?” Tessier, 2014 WL 4851688, at *3 (altera-
tion in original). Noting that “[t]his question is yet
unanswered by the United States Supreme Court
or the Court of Appeals for the Sixth Circuit[,]” the
court relied on “cases from those courts as well as

6 The Tessier court characterized this search provision as be-
ing a “standard” search condition that applies to all probation-
ers in Tennessee. Id. at 433.
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other circuit courts and the Tennessee Supreme
Court [to] provide guidance . . . to answer the ques-
tion in the affirmative.”7 Id.

The district court began with two “non-
controversial” premises:

First, constitutional rights can be waived, and
“Ii]t 1s well settled that a person may waive his
Fourth Amendment rights by consenting to a
search.” United States v. Carter, 378 F.3d 584,
587 (6th Cir. 2004) (citing Davis v. United
States, 328 U.S. 582, 593-94 (1946)). Second,
even though entering into a probation order al-
lows the possibility of home searches, the alter-
native is likely imprisonment and constant sur-
veillance, a far greater encroachment on Fourth
Amendment rights.

Tessier, 2014 WL 4851688, at *6 (alteration in orig-
inal). The court then “‘examin[ed] ... the totality of
the circumstances’ and . . . ‘assess[ed], on the one
hand, the degree to which [the search] intrudes up-
on an individual’s privacy and, on the other hand,
the degree to which it is needed for the promotion
of legitimate governmental interests.”” Id. at *7
(quoting Wyoming v. Houghton, 526 U.S. 295, 300
(1999)).

The district court reasoned that a defendant’s
status as a probationer subject to a search condi-
tion was integral to both sides of that balance be-
cause “‘[ijlnherent in the very nature of probation is
that probationers do not enjoy the absolute liberty

to which every citizen is entitled.”” Id. (alteration

7 The Tessier court “adopted” the district court’s reasoning
contained in the order denying the motion to suppress. Id. (cit-
ing Tessier, 2014 WL 4851688, at *1).
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in original) (quoting Knights, 534 U.S. at 119 (in-
ternal quotation marks omitted)). Moreover, “‘it is
reasonable to conclude that the search condition
would further the two primary goals of probation—
rehabilitation and protecting society from future
criminal violations.”” Id (quoting Knights, 534 U.S.

at 119).

The court found that the search of Tessier’s res-
idence did not violate the Fourth Amendment and,
accordingly, denied his motion to suppress. Id. In
doing so, the district court dispelled the defend-
ant’s argument that “his probation order d[id] not
contain language about a search ‘with or without
reasonable cause’ and . . . that the absence of such
language mean[t] that a search could only be con-
ducted based upon reasonable suspicion.” Id. The
court summarized the defendant’s argument: “After
all, a search warrant requires ‘probable cause,” and
so, the argument goes, in the absence of a search
warrant there must be reasonable suspicion.” Id.
Rejecting the defendant’s argument, the court re-
lied on Tennessee law, reasoning that

as the Tennessee Supreme Court in Turner held,
a logical reading of that language is that no
warrant will be required, not that, in its stead,
reasonable suspicion is required. While Turner
involved a paroleel[,] ... the point the language is
intended to make cannot be any different for
probationers—the language informs them, as
well, that judicial preview is not necessary be-
fore a search may occur.

Id. at *7 (emphasis added); see Turner, 297 S.W.3d
at 167 n.12); see also United States v. King, 736
F.3d 805, 809 (9th Cir. 2013) (explaining that while
a probationer had a greater expectation of privacy
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than that of a parolee, id. (citing Samson, 547 U.S.
at 852), the probationer nonetheless began with a
“lower expectation of privacy than the average citi-
zen” that was “significantly diminished” by the
probation search condition, id. at 809 (citing
Knights, 534 U.S. at 120), and concluding that the
probationer-defendant’s expectation of privacy was
lessened and that the search conducted in that case
intruded on his legitimate expectation of privacy
“only slightly”).

States have differing standards with regard to
the distinction between parolees’ and probationers’
expectations of privacy, and thus, the level of sus-
picion required to support a warrantless search in
each case. See 5 Wayne R. LaFave, Search and Sei-
zure: A Treatise on the Fourth Amendment § 10.10,
n.12 (5th ed. 2019), (Oct. update) available at
Westlaw SEARCHSZR10.10 (“compar[ing] State v.
Cornell, [202 Vt. 19, 146 A.3d 895 (2016)] (notwith-
standing Samson, reasonable suspicion still re-
quired for searches directed at probationers), and
Murry v. Commonwealth, [288 Va. 117, 762 S.E.2d
573 (2014)] (rejecting a probation condition extend-
ing to suspicionless searches by police for ‘purely
investigative’ reasons, noting Samson [] made dis-
tinction between parolees and probationers); with
State v. Vanderkolk, 32 N.E.3d 775 (Ind. 2015)
(while ‘the facts in Samson involved a parolee, not
a probationer, and the Samson Court made a point
of distinguishing the two,” ‘despite the differences
on the continuum of personal liberty, we neverthe-
less find that parolees and probationers both share
equivalent understandings that their freedom from
incarceration is conditional and subject to monitor-
ing,” and thus both ‘who have consented or been
clearly informed that the conditions of their proba-
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tion or community corrections program unambigu-
ously authorize warrantless and suspicionless
searches, may thereafter be subject to such search-
es’”)); see also Jay M. Zitter, Annotation, Validity of
Requirement That, as Condition of Probation, De-
fendant Submit to Warrantless Searches, 99
A.L.R.5th 557, § 9(a), (b) (2002) (citing cases dis-
tinguishing probationers from parolees and requir-
ing reasonable suspicion for probation searches and
cases aligning probationers’ and parolees’ expecta-
tions of privacy, thereby not requiring reasonable
suspicion).

c. Tennessee

Upon consideration of the United States Su-
preme Court’s opinions, the Sixth Circuit Court of
Appeals’ decision in Tessier, the varying opinions
from other federal circuits and states, and our deci-
sions in Stanfield and Turner, we acknowledge that
the State’s substantial interests in supervising
probationers as well as parolees “‘warrant privacy
intrusions that would not otherwise be tolerated
under the Fourth Amendment.”” Stanfield, 554
S.W.3d at 10 (quoting Samson, 547 U.S. at 853).
“IT]he state has an interest in a probationer’s suc-
cessful completion of probation and in his or her
reintegration into society.” King, 736 F.3d at 809
(citing Knights, 534 U.S. at 120-21). In balancing
the diminished expectation of privacy attending a
probationer with the State’s interests in reducing
recidivism and promoting reintegration and posi-
tive citizenship, we conclude that it is logical to ex-
tend the same reduced expectation of privacy to
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probationers that we do to parolees.8 Accordingly, a
probation condition of which a defendant unques-
tionably is aware, coupled with the slight intrusion
upon her privacy, weigh in favor of the State’s in-
terests. Therefore, we hold that probation search
conditions that permit a search, without warrant,
of a probationer’s person, vehicle, property, or place
of residence by any Probation/Parole Officer or law
enforcement officer, at any time, do not require law
enforcement to have reasonable suspicion.?

Our decision is supported by public policy con-
cerns. “‘[T]he very assumption of the institution of
probation’ is that the probationer ‘is more likely
than the ordinary citizen to violate the law.”
Knights, 534 U.S. at 120 (quoting Griffin, 483 U.S.
at 880). The Supreme Court has recognized that

probationers have even more of an incentive to
conceal their criminal activities and quickly dis-
pose of incriminating evidence than the ordinary
criminal because probationers are aware that
they may be subject to supervision and face rev-
ocation of probation, and possible incarceration,
in proceedings in which the trial rights of a jury
and proof beyond a reasonable doubt, among
other things, do not apply|.]

Id.

8 The case before this Court concerns a felon placed on super-
vised probation. The expectation of privacy of misdemeanants
placed on probation is not addressed herein.

9 Whether reasonable suspicion was established by the facts
of this case is pretermitted by our decision that reasonable sus-
picion is not required for the search of a probationer’s residence.
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3. Application

Just as in Stanfield, as a condition of defendant
Angela Hamm’s probation, she signed a probation
order that contained the condition, among other
things, that “I agree to a search, without a war-
rant, of my person, vehicle, property, or place
of residence by any Probation/Parole officer or
law enforcement officer, at any time.” Her sig-
nature on the document clearly illustrates that the
defendant was “unambiguously” aware of the
search condition contained in the probation docu-
ment, and the officer conducting the search was
aware of her status as a probationer. See Stanfield,
554 S.W.3d at 10 (citing Samson, 547 U.S. at 852).
Thus, the search of defendant Hamm’s residence
was constitutionally reasonable.

Justice Lee asserts that suspicionless searches
“hinder[] one of the primary goals of probation—
rehabilitating and reintegrating probationers into
society’—and that probationers who feel they have
been mistreated by law enforcement lack a firm
foundation upon which to rebuild their lives. Jus-
tice Clark posits that “[r]equiring reasonable suspi-
cion for probationer searches also would lessen,
and perhaps even eliminate, the risk of repeated,
disruptive, and potentially harassing searches of
probationers at their homes, schools, places of em-
ployment, or other public places.” Contrary to the
concerns espoused in the dissents in this case, we
again emphasize that this decision does not afford
law enforcement unfettered and unreviewable dis-
cretion. See id. at 12.

A constitutional guardrail is still in place to pre-
vent the intrusions described by the dissenting jus-
tices. Like a parolee, a warrantless and suspicion-
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less search of a probationer could be deemed un-
reasonable and therefore unconstitutional under
circumstances indicating that the search was con-
ducted for reasons other than valid law enforce-
ment concerns. Such a search would also be uncon-
stitutional if conducted without knowledge that the
person searched was a probationer who was subject
to warrantless and suspicionless searches. See id.
(citing Turner, 297 S.W.3d at 166-67). Accordingly,
we reiterate that as a procedural safeguard, “‘the
totality of the circumstances surrounding a war-
rantless, suspicionless search . . . must be exam-
ined to determine whether the search is constitu-
tionally unreasonable.”” Id. (quoting Turner, 297
S.W.3d at 167). We note, however, just as we de-
termined with respect to a parolee, that a suspi-
cionless search of a probationer “subject to a war-
rantless search condition, and which i1s conducted
out of valid law enforcement concerns, is not un-
reasonable.” See id. (quoting Turner, 297 S.W.3d at
167).

In her dissent, Justice Lee emphasizes our state
and national trend toward reforming criminal jus-
tice systems to encourage rehabilitation over incar-
ceration. The majority does not subscribe to the
proposition that rehabilitation and probation
search conditions are mutually exclusive. Indeed,
the United States Supreme Court noted, “Just as
other punishments for criminal convictions curtail
an offender’s freedoms, a court granting probation
may impose reasonable conditions that deprive the
offender of some freedoms enjoyed by law-abiding
citizens.” Knights, 534 U.S. at 119. Similarly, Jus-
tice Clark addresses at length the trial court’s dis-
cretion in suspending a defendant’s sentence and
ordering the defendant to submit to supervised
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probation. Nothing in the majority opinion limits
that discretion. To the contrary, Knights explained
that “[t]he judge who sentenced Knights to proba-
tion determined that it was necessary to condition
the probation on Knights’ acceptance of the search
provision. It was reasonable to conclude that the
search condition would further the two primary
goals of probation-rehabilitation and protecting so-
ciety from future criminal violations.” Id. The trial
court in this case also determined that the search
condition was necessary. This is supported by Dep-
uty Hall's testimony that “[sJome documents of
State probation or parole are somewhat similar,
somewhat different.”

4. Reasonableness

“A probationer’s home, like anyone else’s, is pro-
tected by the Fourth Amendment’s requirement
that searches be ‘reasonable.”” Griffin, 483 U.S. at
873. Pursuant to Turner, we must now engage in a
review of the totality of the circumstances, “ ‘of
which [the] [d]efendant’s status as a [probationer]
and her agreement to the warrantless search condi-
tion are salient circumstances, and determine
whether the search of [the] [d]efendant’s residence
was reasonable.”” Stanfield, 554 S.W.3d at 12 (al-
teration in original) (quoting Turner, 297 S.W.3d at
168 (footnote omitted)).

Here, the record demonstrates that the search
was constitutionally reasonable. Officers Hall and
Yates were aware of Angela Hamm’s probation sta-
tus and conducted a search based upon what they
deemed to be credible information to determine
whether she was engaging in drug activity—a valid
law enforcement concern. The officers arrived at
the home during the daylight hours, not during the
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night. There is no evidence in the record that sug-
gests that the officers were acting in an arbitrary
manner. The record is devoid of any proof that they
sought to cause the defendant any harm, that they
acted out of personal animosity, or that the search
was one of a pattern of repetitive searches while
the defendant was at work or asleep.

The majority opinion in this case strikes a bal-
ance between a probationer’s reduced expectation
of privacy and promotion of the State’s legitimate
interests. Concerns enumerated by the dissents,
such as probationers being subjected to repetitive,
disruptive, or harassing searches at their homes,
schools, places of employment, or public places are
assuaged by the touchstone of reasonableness.

Accordingly, considering the totality of the cir-
cumstances, the search of the defendant’s bedroom
was clearly permissible. We conclude that because
Officers Hall and Yates knew about the defendant’s
status as a probationer and because the defendant
was aware that she was subject to warrantless
searches at any time as a condition of her proba-
tion, officers did not err in searching certain areas
of the defendant’s residence. Absent any evidence
whatsoever that the search in question was unrea-
sonable in a constitutional sense and keeping in
mind the State’s significant interests in combating
recidivism and thwarting illegal drug activity by
probationers, we hold that evidence seized during
the warrantless search of the defendant’s residence
was admissible against her and that the trial court
erred in suppressing the evidence. We reverse the
trial court’s decision granting the defendant Angela
Hamm’s motion to suppress and the Court of Crim-
inal Appeals’ opinion affirming the decision.
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We next address the trial court’s decision to
grant defendant David Hamm’s motion to suppress.
As stated supra, defendants David and Angela
Hamm shared a bedroom within the residence,
thus, their legal statuses intertwine. Therefore, it
1s necessary to consider whether the doctrine of
common authority applies to the search of belong-
ings that were found within the bedroom but that
clearly belonged to David Hamm.

In Stanfield, we expressly adopted the doctrine
of common authority as it applies to parole search-
es of areas of a residence over which a parolee has
common authority. 554 S.W.3d at 13-15 (citing
United States v. Matlock, 415 U.S. 164, 171 (1974);
People v. Pleasant, 123 Cal. App. 4th 194, 19 Cal.
Rptr. 3d 796, 798 (2004); People v. Smith, 95 Cal.
App. 4th 912, 116 Cal. Rptr. 2d 694, 697 (2002);
State v. Bartram, 925 S.W.2d 227, 230-31 (Tenn.
1996)); see also United States v. Cantley, 130 F.3d
1371, 1377 (10th Cir. 1997) (concluding that parole
search was lawful as to parolee’s wife because offic-
ers only searched common areas and the one bed-
room that was identified as belonging to Cantley);
United States v. Davis, 932 F.2d 752, 758-59 (9th
Cir. 1991) (rejecting co-defendant’s argument that
officers exceeded scope of warrantless search of
probationer’s residence when they searched a safe
that was under the apparent joint control of proba-
tioner and co-defendant); State v. Yule, 905 So. 2d
251, 264 (Fla. Dist. Ct. App. 2005) (“The non-
probationer’s diminished expectation of privacy ex-
tends to those portions of the shared residence over
which the probationer and nonprobationer have
joint dominion. ‘Persons who live with probationers
cannot reasonably expect privacy in areas of a resi-
dence that they share with probationers.”” Pleas-
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ant, 19 Cal. Rptr. 3d at 798.); State v. West, 185
Wis.2d 68, 517 N.W.2d 482, 491 (1994) (stating
that a “parole search may extend to all parts of the
premises to which the probationer or parolee has
common authority, just as if it were a consent
search”). In doing so, this Court relied on language
from a Minnesota decision that held, “Non-
probationers who choose to live with probationers
‘assume the risk that they too will have diminished
Fourth Amendment rights in areas shared with the
probationer.”” State v. Bursch, 905 N.W.2d 884, 890
(Minn. Ct. App. 2017) (quoting State v. Adams, 788
N.W.2d 619, 623 (N.D. 2010)). We conclude that the
privacy intrusion upon an individual sharing a
bedroom (i.e., an area with common authority) with
a probationer is not so invasive that it would not be
tolerated under the Fourth Amendment.10 See
Stanfield, 554 S.W.3d at 15.

Nevertheless, the government bears the burden
of proving the common authority doctrine applies.
Illinois v. Rodriguez, 497 U.S. 177, 181 (1990). The
State has satisfied its burden in this case. The of-
ficers believed the defendants to be either married
or “seeing each other,” and Angela Hamm had been
living in David Hamm’s home “for quite some
time.” Angela Hamm and David Hamm shared a

10 We find extension of the doctrine of common authority to
warrantless probation searches to be reasonable, especially in
consideration of the fact that this Court has applied the doc-
trine in a case involving spousal consent, where neither party
was subject to diminished privacy interests. State v. Pritchett,
621 S.W.2d 127, 134 (Tenn. 1981) (“A wife can consent to the
search of her home, and if objects are found [that] would incrim-
inate her husband, such objects are admissible in evidence.”);
see also State v. Talley, 307 S.W.3d 723, 734 (Tenn. 2010) (hold-
ing that a live-in girlfriend can consent to search based on the
doctrine of common authority).
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bedroom in the residence. Thus, by virtue of the
doctrine of common authority, law enforcement of-
ficers did not err in searching and seizing all items
of contraband found in the shared bedroom.!! The
trial court, therefore, erred in suppressing the evi-
dence against David Hamm. We reverse the trial
court’s granting of defendant David Hamm’s mo-
tion to suppress and the Court of Criminal Appeals’
decision affirming that decision.

CONCLUSION

We hold that because of the probation conditions
to which defendant Angela Hamm was subject, the
probation search of portions of defendant Angela

11 In her dissent, Justice Clark espouses concerns that a pro-
bationer might encounter difficulty finding suitable housing
because “[a]nyone sharing a residence with a probationer loses
a portion of his or her own constitutional protections because
areas of the residence over which the probationer exercises
common authority also will be subject to warrantless, suspicion-
less searches under the common authority doctrine.” The dis-
sent continues by noting that in this case, officers did not limit
their search to areas of the residence over which the defendant
exercised common authority. Roommates or house-mates of
probationers need not be concerned with searches of their pri-
vate quarters. That issue was foreclosed by Stanfield. 554
S.W.3d at 18 (“To give clear guidance to law enforcement offic-
ers, we emphasize that law enforcement is only permitted to
conduct a search of a certain area of a parolee’s residence if ‘the
facts available to the officers . . . support a reasonable belief
that the [parolee] has at least common authority over the area
searched.” [State v.] Davis, 965 P.2d [525] at 533 [ (Utah App.
1998)]. By so holding, this Court is balancing the State’s inter-
ests in enforcing the terms of parole by not allowing parolees to
create a ‘loophole’ by residing with a non-parolee while simulta-
neously respecting the Fourth Amendment rights of an unen-
cumbered citizen by not allowing law enforcement officers un-
fettered access to all areas inside the parolee’s residence.”) (al-
teration in original).
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Hamm’s residence was constitutionally permissi-
ble. Because the defendants shared a bedroom, the
search of David Hamm’s personal belongings locat-
ed within that bedroom was proper pursuant to the
doctrine of common authority. The trial court erred
in suppressing the evidence against both defend-
ants. Therefore, we reverse the Court of Criminal
Appeals’ decision to the contrary and remand this
cause to the trial court for proceedings consistent
with this opinion.

It appearing that the defendants Angela Hamm
and David Hamm are indigent, costs of this appeal
are taxed to the State of Tennessee.
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SUPREME COURT OF TENNESSEE
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STATE OF TENNESSEE
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ANGELA CARRIE PAYTON HAMM AND
DAvVID LEE HAMM
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Appeal by Permission from the Court of Criminal
Appeals, Circuit Court Obion County,
No. CC-16-CR-15, Jeff Parham, Judge

DISSENTING OPINION

CORNELIA A. CLARK, dJ., dissenting.

I respectfully dissent from the majority’s deci-
sion upholding the constitutionality of the warrant-
less and suspicionless search of Angela Payton
Hamm’s home. In so holding, the majority errone-
ously equates the privacy interests of probationers
and parolees despite statements by the United
States Supreme Court and this Court that proba-
tioners have greater expectations of privacy than
parolees. Samson v. California, 547 U.S. 843,
850(2006); State v. Stanfield, 554 S.W.3d 1, 10
(Tenn. 2018); State v. Turner, 297 S.W.3d 155, 162
(Tenn. 2009). I would hold that the state and feder-
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al constitutional safeguards against unreasonable
searches and seizures require law enforcement of-
ficers to establish reasonable suspicion for a war-
rantless search of a probationer. Here, as the
courts below concluded, the State failed to estab-
lish reasonable suspicion for the search. According-
ly, I would hold that the search violated the Fourth
Amendment to the United States Constitution and
article I, section 7 of the Tennessee Constitution
and affirm the Court of Criminal Appeals’ judg-
ment upholding the trial court’s decisions granting
the defendant’s motion to suppress and dismissing
the indictments.

I. Constitutional Analysis

The Fourth Amendment to the United States
Constitution! and article I, section 7 of the Tennes-
see Constitution? protect against unreasonable
searches and seizures. State v. Hawkins, 519
S.W.3d 1, 33 (Tenn. 2017). “[A]rticle I, section 7 is
identical in intent and purpose with the Fourth
Amendment.” State v. Downey, 945 S.W.2d 102, 106
(Tenn. 1997) (quoting Sneed v. State, 221 Tenn. 6,
423 S.W.2d 857, 860 (1968)). The hallmark protec-
tions of these constitutional provisions are the war-
rant requirement and the probable-cause require-
ment.? These requirements serve the “essential

1 U.S. Const. amend. IV (“The right of the people to be secure
in their persons, houses, papers, and effects, against unreason-
able searches and seizures, shall not be violated. . . .”).

2 Tenn. Const. art. I, § 7 (“[T]he people shall be secure in their
persons, houses, papers and possessions, from unreasonable
searches and seizures. . . .").

3 See Kentucky v. King, 563 U.S. 452, 459 (2011) (“The text of
the [Fourth] Amendment thus expressly imposes two require-
ments. First, all searches and seizures must be reasonable. Sec-
ond, a warrant may not be issued unless probable cause is



33a

purpose[s]” of assuring citizens “that such intru-
sions are not the random or arbitrary acts of gov-
ernment agents[,] ... that the intrusion is author-
ized by law, and that it is narrowly limited in its
objectives and scope.” Skinner v. Ry. Labor Execs.
Ass’n, 489 U.S. 602, 621-22 (1989) (citations omit-
ted). These requirements “also provide[] the de-
tached scrutiny of a neutral magistrate, and thus
ensure[] an objective determination whether an in-
trusion is justified in any given case.” Id. at 622 (ci-
tations omitted). Searches and seizures conducted
pursuant to warrants are presumptively reasona-
ble, but warrantless searches and seizures are pre-
sumptively unreasonable. Kentucky v. King, 563
U.S. 452, 459 (2011); State v. McCormick, 494
S.W.3d 673, 678-79 (Tenn. 2016).

Nevertheless, the ultimate touchstone of analy-
sis under the Fourth Amendment and article I, sec-
tion 7 is reasonableness, see King, 563 U.S. at 459;
State v. Reynolds, 504 S.W.3d 283, 304 (Tenn.
2016), so exceptions to the warrant or the probable
cause requirement have been recognized, and in
certain limited circumstances, neither is required.
Nat’l Treasury Emps. Union v. Von Raab, 489 U.S.
656, 665 (1989) (“[N]either a warrant nor probable
cause, nor, indeed, any measure of individualized

properly established and the scope of the authorized search is
set out with particularity.”); see also Chandler v. Miller, 520
U.S. 305, 308 (1997) (stating that officials are generally barred
“from undertaking a search or seizure absent individualized
suspicion”); State v. Scarborough, 201 S.W.3d 607, 617 (Tenn.
2006) (“Under certain circumstances, searches conducted with-
out a warrant but pursuant to individualized suspicion of crim-
inal wrongdoing are also considered reasonable.”)
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suspicion, is an indispensable component of rea-
sonableness in every circumstance.”).

In a number of cases, this Court and the United
States Supreme Court have upheld the constitu-
tionality of searches and seizures based on individ-
ualized suspicion that does not rise to the level of
probable cause. See, e.g., Delaware v. Prouse, 440
U.S. 648, 654-55 (1979); United States v. Martinez-
Fuerte, 428 U.S. 543, 560 (1976); United States v.
Brignoni-Ponce, 422 U.S. 873, 881 (1975); Terry v.
Ohio, 392 U.S. 1, 21 (1968); State v. Hanning, 296
S.W.3d 44, 49 (Tenn. 2009). For example, warrant-
less, suspicionless searches designed to serve “spe-
cial needs, beyond the normal need for law en-
forcement” have been upheld as reasonable under
the Fourth Amendment and article I, section 7. See,
e.g., City of Indianapolis v. Edmond, 531 U.S. 32,
37-40 (2000) (collecting cases approving suspicion-
less searches to serve special needs); Downey, 945
S.W.2d at 104 (“We, therefore, conclude that the
use of a sobriety roadblock, although a seizure, can
be a reasonable seizure under the Tennessee Con-
stitution, provided it is established and operated in
accordance with predetermined operational guide-
lines and supervisory authority that minimize the
risk of arbitrary intrusion on individuals and limit
the discretion of law enforcement officers at the
scene.”). The United States Supreme Court relied
on this special needs doctrine in the first case in
which it addressed probationer searches. Griffin v.
Wisconsin, 483 U.S. 868 (1987).

In Griffin v. Wisconsin, a Wisconsin regulation
permitted probation officials to search a probation-
er’s home when the officials had “‘reasonable
grounds’ to believe [the residence contained] con-
traband—including any item that the probationer
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[could not] possess under the probation conditions.”
483 U.S. at 870-71 (citing Wis. Admin. Code HSS
§§ 328.21(4), 328.16(1) (1981)). The probation offi-
cials in Griffin received information from a police
detective “that there were or might be guns in [Mr.]
Griffin’s apartment.” Id. at 871. Two probation of-
ficers and three plainclothes policemen went to Mr.
Griffin’s apartment to conduct a search, but the
probation officers alone searched Mr. Griffin’s
apartment under the authority of Wisconsin’s pro-
bation regulation. Id. They discovered a handgun
and charged Mr. Griffin with felony possession of a
handgun. Id. at 872. He moved to suppress the evi-
dence, but the trial court denied his motion, and
the Wisconsin courts affirmed. Id.

The United States Supreme Court affirmed as
well and upheld the constitutionality of the regula-
tion authorizing the warrantless search based on
“‘reasonable grounds’ (not probable cause).” Id. The
Griffin Court explained:

Although we usually require that a search be
undertaken only pursuant to a warrant (and
thus supported by probable cause, as the Consti-
tution says warrants must be), we have permit-
ted exceptions when “special needs, beyond the
normal need for law enforcement, make the war-

rant and probable-cause requirement impracti-
cable.”

Id. at 873 (quoting New Jersey v. T.L.O., 469 U.S.
325, 351 (1985) (Blackmun, J., concurring in judg-
ment)) (citations omitted). The Griffin Court con-
cluded that “[a] State’s operation of a probation
system . . . presents ‘special needs’ beyond normal
law enforcement that may justify departures from
the usual warrant and probable-cause require-
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ments” of the Fourth Amendment. Id. at 873-74. In
reaching this conclusion, the Griffin Court articu-
lated and relied upon a continuum of privacy rights
that has guided the Supreme Court’s analysis in
subsequent cases involving probationers and parol-
ees. Specifically, the Griffin Court described proba-
tion as “simply one point . . . on a continuum of
possible punishments ranging from solitary con-
finement in a maximum-security facility to a few
hours of mandatory community service.” Id. at 874.
As a result, said the Supreme Court, probationers
“do not enjoy ‘the absolute liberty to which every
citizen is entitled, but only . . . conditional liberty
properly dependent on observance of special [pro-
bation] restrictions.”” Id. (alteration in original)
(quoting Morrissey v. Brewer, 408 U.S. 471, 480
(1972)). Therefore, states are permitted “a degree of
impingement upon privacy [during the course of
such supervision] that would not be constitutional
if applied to the public at large.” Id. at 875. The
Griffin Court held that strict enforcement of the
Fourth Amendment’s warrant requirement “would
interfere to an appreciable degree with the proba-
tion system, setting up a magistrate rather than
the probation officer as the judge of how close a su-
pervision the probationer requires.” Id. at 876. The
Supreme Court commented that “even more than
the requirement of a warrant, a probable-cause re-
quirement would reduce the deterrent effect of the
supervisory arrangement.” Id. at 878. The Griffin
Court concluded that it is “reasonable to permit in-
formation provided by a police officer, whether or
not on the basis of firsthand knowledge, to support
a probationer search . . . if the information provid-
ed indicates, as it did [in Griffin], only the likeli-
hood (‘had or might have guns’) of facts justifying
the search.” Id. at 879-80.
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The Griffin Court therefore upheld the warrant-
less search conducted pursuant to Wisconsin’s con-
stitutionally valid regulation, which required pro-
bation officials to have individualized suspicion, i.e.
“reasonable cause” to believe that contraband was
present. The Griffin Court therefore found it “un-
necessary to consider whether . . . any search of a
probationer’s home by a probation officer is lawful
when there are ‘reasonable grounds’ to believe con-
traband is present.” Id. at 880. Nevertheless the
Griffin Court emphasized that the “permissible de-
gree” a state may impinge upon a probationer’s ex-
pectation of privacy is “not unlimited.” Id. at 875.

The Supreme Court revisited the subject of pro-
bationer searches in United States v. Knights when
it considered whether law enforcement officers
could constitutionality conduct a warrantless
search of a probationer’s home if the officers had
reasonable suspicion to believe the probationer had
engaged in criminal activity. 534 U.S. 112 (2001).
In Knights, the defendant, who was charged with
committing various crimes while on probation,
moved to suppress the State’s evidence because it
was seized by law enforcement officers in a war-
rantless search of his apartment that was support-
ed by reasonable suspicion. Id. at 114-16. The
Knights search was conducted pursuant to a condi-
tion of probation—not a regulation—that required
the defendant to “‘submit his . . . person, property,
place of residence, vehicle, [and] personal effects, to
[a] search at anytime, with or without a search
warrant, warrant of arrest[,] or reasonable cause by
any probation officer or law enforcement officer.’”
Id. at 114 (emphasis added). The Knights Court de-
clined to analyze the case according to the special
needs doctrine it had used in Griffin. Id. at 117-18.
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Rather, the Knights Court evaluated the reasona-
bleness of the search “under [its] general Fourth
Amendment approach of ‘examining the totality of
the circumstances,” with the probation search con-
dition being a salient circumstance.” Id. at 118
(quoting Ohio v. Robinette, 519 U.S. 33, 39 (1996)).
Under this approach, the Knights Court explained,
“the reasonableness of a search is determined ‘by
assessing, on the one hand, the degree to which it
intrudes upon an individual’s privacy and, on the
other, the degree to which it is needed for the pro-
motion of legitimate governmental interests.”” Id.
at 118-19 (quoting Wyoming v. Houghton, 526 U.S.
295, 300 (1999)). Mr. Knights’ “status as a proba-
tioner subject to a search condition inform[ed] both
sides of that balance.” Id. at 119.

In assessing the degree to which the search in-
truded upon Mr. Knights’ privacy, the Supreme
Court reiterated that “[p]robation is ‘one point ...
on a continuum of possible punishments ranging
from solitary confinement in a maximum-security
facility to a few hours of mandatory community
service.”” Id. (quoting Griffin, 483 U.S. at 874). Be-
cause the “probation order clearly expressed the
search condition and [Mr.] Knights was unambigu-
ously informed of it” the Supreme Court concluded
that “[t]he probation condition . . . significantly di-
minished [Mr.] Knights’ reasonable expectation of
privacy.” Id. at 119-20 (emphasis added) (footnote
omitted).

Next the Knights Court considered “the govern-
mental interest side of the balance,” emphasizing
the government’s interest in reducing recidivism
and noting that probationers are “‘more likely than
the ordinary citizen to violate the law.”” Id. at 120
(quoting Griffin, 483 U.S. at 880). The Knights
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Court also acknowledged the State’s interests in
rehabilitating and reintegrating probationers into
society. Id. at 120-21.

After weighing the degree to which the search
intruded upon Mr. Knights’ significantly dimin-
ished privacy interest against the governmental in-
terests in conducting the search, the Knights Court
concluded that “the balance of these considerations
requires no more than reasonable suspicion to con-
duct a search of this probationer’s house.” Id. at
121. The Knights Court explained:

Although the Fourth Amendment ordinarily re-
quires the degree of probability embodied in the
term “probable cause,” a lesser degree satisfies
the Constitution when the balance of govern-
mental and private interests makes such a
standard reasonable. Those interests warrant a
lesser than probable-cause standard here. When
an officer has reasonable suspicion that a proba-
tioner subject to a search condition is en-
gaged in criminal activity, there is enough likeli-
hood that criminal conduct is occurring that an
intrusion on the probationer’s significantly di-
minished privacy interests is reasonable.

The same circumstances that lead us to conclude
that reasonable suspicion is constitutionally suf-
ficient also render a warrant requirement un-
necessary.

Id. (emphasis added) (citations omitted). Im-
portantly for purposes of this appeal, the Knights
Court both reaffirmed the continuum of privacy
rights that it had enunciated in Griffin and reiter-
ated that a probationer subject to a search condi-
tion retains an expectation of privacy for purposes
of constitutional analysis, although it is significant-



40a

ly diminished. Id. at 119-22. What the Knights
Court did not decide is

whether the probation condition so diminished,
or completely eliminated, [Mr.] Knights’ reason-
able expectation of privacy (or constituted con-
sent that a search by a law enforcement officer
without any individualized suspicion would have
satisfied the reasonableness requirement of the
Fourth Amendment. The terms of the probation
condition permit such a search, but we need not
address the constitutionality of a suspicionless
search because the search in this case was sup-
ported by reasonable suspicion.

Id. at 120 n.6 (citation omitted).

The United States Supreme Court still has not
answered that question for probationers. But the
Supreme Court has addressed “a variation of” that
question in Samson v. California, a case involving
parolees. 547 U.S. 843, 847 (2006). In a six-to-three
decision, the Court in Samson upheld a California
law requiring every prisoner released on parole to
“‘agree in writing to be subject to search or seizure
by a parole officer or other peace officer at any time
of the day or night, with or without a search war-
rant and with or without cause.”” Id. at 846 (quot-
ing Cal. Penal Code Ann. § 3067(a) (West 2000)).
The Samson Court discussed Griffin and Knights
and reiterated that “parolees are on the ‘continu-
um’ of state-imposed punishments.” Id. at 850
(quoting Knights, 534 U.S. at 119 (internal quota-
tion marks omitted)). The Samson Court explained
that “[o]n this continuum, parolees have fewer ex-
pectations of privacy than probationers, because pa-
role is more akin to imprisonment than probation is
to imprisonment.” Id. (emphasis added). After ex-
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amining the conditions of parole in California, the
Samson Court declared that “parolees . . . have se-
verely diminished expectations of privacy by virtue
of their status alone.” Id. at 851-52 (emphasis add-
ed) (citations, quotation marks, and brackets omit-
ted). The Samson Court next discussed the impact
the parole search condition had on Mr. Samson’s
severely diminished expectation of privacy and con-
trasted it with the impact the probation search
condition had on the probationer in Knights, stat-
ing: the parole search condition under

California law—requiring inmates who opt for
parole to submit to suspicionless searches by a
parole officer or other peace officer at any
time,—was clearly expressed to petitioner. He
signed an order submitting to the condition and
thus was “unambiguously” aware of it. In
Knights, we found that acceptance of a clear and
unambiguous search condition significantly di-
minished [Mr.] Knights’ reasonable expectation
of privacy. Examining the totality of the circum-
stances pertaining to petitioner’s status as a pa-
rolee, an established variation on imprisonment,
including the plain terms of the parole search
condition, we conclude that petitioner did
not have an expectation of privacy that so-
ciety would recognize as legitimate.

Id. at 852 (emphases added) (citations, footnote,
quotation marks, and brackets omitted). The Sam-
son Court concluded then, that, unlike the proba-
tioner in Knights—who retained some expectation
of privacy despite his status and acceptance of the
search condition—the parolee in Samson—Dby vir-
tue of his status and acceptance of the search con-
dition—had no expectation of privacy. The Samson
Court, which began its analysis by noting that it
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was addressing an issue left open in Knights, thus
explicitly and plainly distinguished between the
privacy interests of probationers and parolees. Id.
at 846, 850-53.

The Samson Court drew fewer distinctions be-
tween the State’s interests in supervising proba-
tioners and parolees, except to describe the State’s
interests in supervising parolees as “‘overwhelm-
ing’ . . . because ‘parolees . . . are more likely to
commit future criminal offenses.”” Id. at 853 (quot-
ing Pa. Bd. of Prob. & Parole v. Scott, 524 U.S. 357,
365 (1998)). The Samson Court confirmed “that a
State’s interests in reducing recidivism and . . .
promoting reintegration and positive citizenship
among probationers and parolees warrant privacy
intrusions that would not otherwise be tolerated
under the Fourth Amendment.” Id. (citing Griffin,
483 U.S. at 879; Knights, 534 U.S. at 121). The
Samson Court concluded that “[ijmposing a rea-
sonable suspicion requirement . . . would give pa-
rolees greater opportunity to anticipate searches
and conceal criminality.” Id. at 855 (citing Knights,
534 U.S. at 120; Griffin, 483 U.S. at 879). After
considering the State’s interests and the parolee’s
lack of any legitimate expectation of privacy, the
Samson Court held that “the Fourth Amendment
does not prohibit a police officer from conducting a
warrantless, suspicionless search of a parolee.” Id.
at 857.

In State v. Turner, a majority of this Court
“adopt[ed] the reasoning of Samson and h[e]ld that
the Tennessee Constitution permits a parolee to be
searched without any reasonable or individualized
suspicion where the parolee has agreed to warrant-
less searches by law enforcement officers.” 297
S.W.3d at 166 (footnote omitted). We emphasized,
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however, that Samson is “a narrow exception to the
usual rule.” Id. at 164. Turner also expressly
adopted the distinction Samson had drawn be-
tween the privacy interests of probationers and pa-
rolees, stating: “On the continuum of possible pun-
ishments and reductions in freedoms, parolees oc-
cupy a place between incarcerated prisoners and
probationers.” Id. at 162. We opined that “parole
status is . . . much more akin to incarceration than
probation . . . in determining the reasonableness of
a search.” Id. at 166. In other words, we held that
probationers have greater expectations of privacy
than parolees. In the more recent State v. Stanfield
decision, this Court reaffirmed 7Turner and its
adoption of the Samson analysis and again quoted
with approval the distinction Turner and Samson
had drawn between the privacy interests of proba-
tioners and parolees. 554 S.W.3d at 10-11.

In upholding the warrantless and suspicionless
search in this case, three of the justices in the
Stanfield majority now abandon this distinction,
equate the privacy interests of parolees and proba-
tioners, and uphold warrantless and suspicionless
searches of probationers, citing “logic[ ]” and “pub-
lic policy concerns” in support of its ruling. The ma-
jority is not alone in extending Samson to proba-
tioners, as courts in other jurisdictions have done
so as well.4 However, I remain convinced that the

4 See, e.g., United States v. Williams, 650 F. App’x 977, 980
(11th Cir. 2016) (upholding the constitutionality of a suspicion-
less search of the home of a probationer subject to a warrantless
search provision where the search was conducted primarily by
probation officers); United States v. Tessier, 814 F.3d 432, 434-
35 (6th Cir. 2016) (upholding a warrantless, suspicionless
search of the residence of a Tennessee probationer who was sub-
ject to a warrantless search condition because the search served



444

distinction drawn in Griffin, Knights, Samson,
Turner, and Stanfield remains valid and that pro-
bationers retain greater expectations of privacy
than parolees. Indeed, Tennessee statutes illus-
trate why this distinction is appropriate.

Under the Criminal Sentencing Reform Act of
1989 (“the 1989 Act”), trial judges are encouraged
“to use alternatives to incarceration,” Tenn. Code
Ann. § 40-35-103(6) (2014), including probation, to
promote effective rehabilitation, id. § 40-35-
102(3)(C) (2014). But the 1989 Act reserves favora-
ble consideration for alternative sentencing to of-
fenders who have committed less serious crimes—
especially mitigated and standard offenders who
have been convicted of Class C, D, or E felonies—
and for offenders who have less lengthy criminal
histories. Tenn. Code Ann. § 40-35-102(6) (A)
(2014). Only offenders who receive sentences of ten
years or less are eligible for probation considera-
tion. Id. § 40-35-303(a) (2018 Supp.). Persons con-
victed of certain offenses, such as vehicular homi-
cide by driving while intoxicated, aggravated kid-

a legitimate law enforcement or probationary purpose); United
States v. King, 736 F.3d 805, 810 (9th Cir. 2013) (concluding
that “a suspicionless search, conducted pursuant to a suspicion-
less-search condition of a violent felon’s probation agreement,
does not violate the Fourth Amendment”); State v. Vanderkolk,
32 N.E.3d 775, 779 (Ind. 2015) (applying the holding in Samson
to probationers and community corrections participants). Cf.
State v. Adair, 241 Ariz. 58, 383 P.3d 1132, 1135-38 (2016) (up-
holding as constitutionally valid a warrantless search of a pro-
bationer’s home conducted by probation officers pursuant to val-
id probation conditions but declining to address whether law
enforcement officers may constitutionally conduct a warrant-
less, suspicionless search as there was sufficient evidence in
this case).
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napping, aggravated robbery, aggravated sexual
battery, statutory rape by an authority figure, ag-
gravated child abuse and neglect, certain drug of-
fenses, and certain sexual exploitation offenses, are
not eligible for probation. Id.

Even if an offender satisfies the criteria for fa-
vorable consideration for alternative sentencing
and eligibility for probation, trial judges retain dis-
cretion to deny probation entirely or to impose a
sentence of full or partial confinement for other
reasons, including if the trial judge determines
that (1) “[c]Jonfinement is necessary to protect soci-
ety by restraining a defendant who has a long his-
tory of criminal conduct;” (2) “[c]Jonfinement is nec-
essary to avoid depreciating the seriousness of the
offense or confinement is particularly suited to
provide effective deterrence to others likely to
commit similar offenses;” or (3) “[m]easures less re-
strictive than confinement have frequently or re-
cently been applied unsuccessfully to the defend-
ant.” Tenn. Code Ann. § 40-35-103(1) (2014). If a
trial court “determines that a period of probation is
appropriate, the court shall sentence the defendant
to a specific sentence but shall suspend the execu-
tion of all or part of the sentence and place the de-
fendant on supervised or unsupervised probation
either immediately or after a period of confinement
for a period of time no less than the minimum sen-
tence allowed under the classification and up to
and including the statutory maximum time for the
class of the conviction offense.” Id. § 40-35-303(c)(1)
(2014). Trial courts may also impose probation for
misdemeanor offenses, and in certain limited cir-
cumstances, may sentence misdemeanor offenders
to up to two years on probation. Id. § 40-35-
303(c)(2).
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These Tennessee statutes are designed to give
trial courts wide discretion in imposing probation
as a sentence and afford trial courts plenty of dis-
cretion to deny probation, should the trial court de-
termine that releasing an offender will pose too
many risks to the public. No Tennessee statute
suggests that the General Assembly believes war-
rantless, suspicionless searches are required to ad-
vance the State’s interests in supervising proba-
tioners. For example, there is no Tennessee law,
like the California law at issue in Samson, requir-
ing courts to condition probation on a probationer’s
willingness to accept a warrantless, suspicionless
search condition. Rather, Tennessee statutes are
designed to ensure that probation is reserved for
offenders who commit less serious offenses, who
have minimal criminal histories, and who pose the
least recidivism risk and the least risk of danger to
the public. Tennessee statutes give trial courts the
discretion needed to determine which offenders
should be incarcerated and which offenders should
be probated.

On the other hand, parolees, by definition, are
offenders that have been ordered to serve their sen-
tences in confinement. Tenn. Code Ann. § 40-35-
501(a)(1) (2014) (“An inmate shall not be eligible
for parole until reaching the inmate’s release eligi-
bility date. . . .”); id. § 40-35-501(a)(2) (“[O]nly in-
mates with felony sentences of more than two (2)
years or consecutive felony sentences equaling a
term greater than two (2) years shall be eligible for
parole consideration.”). This fact alone is signifi-
cant because, under the 1989 Act, “first priority re-
garding sentencing involving incarceration” is giv-
en to “convicted felons committing the most severe
offenses, possessing criminal histories evincing a
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clear disregard for the laws and morals of society
and euvincing failure of past efforts at rehabilita-
tion.” Tenn. Code Ann. § 40-35-102(5) (emphasis
added). These Tennessee statutes illustrate that
parolees are, by definition, closer on the continuum
to incarceration than probationers. Parolees have
committed more severe criminal offenses than pro-
bationers, have more lengthy criminal records than
probationers, and have failed at past efforts of re-
habilitation.

These statutory differences between probation-
ers and parolees fully warrant the distinction that
the United States Supreme Court and this Court
have drawn between the privacy interests of proba-
tioners and parolees. Therefore, I would reaffirm
our prior decisions distinguishing between the ex-
pectations of privacy of probationers and parolees. I
would hold, as some courts in other jurisdictions
have held, that searches of probationers must be
based on reasonable suspicion.?

5 See, e.g., State v. Bennett, 288 Kan. 86, 200 P.3d 455, 463
(Kan. 2009) (holding that a probationer may not be searched by
a probation or law enforcement officer absent reasonable suspi-
cion and that a condition imposed by the trial court subjecting
the probationer to random, suspicionless searches was unconsti-
tutional); State v. Cornell, 202 Vt. 19, 146 A.3d 895, 909 (2016)
(declining to extend Samson to searches of probationers and
holding that “reasonable suspicion for search and seizure im-
posed on probationers is required by the Fourth Amendment”);
see also State v. Ballard, 874 N.W.2d 61, 62 (N.D. 2016) (con-
cluding that the suspicionless search of the home of an unsu-
pervised probationer subject to a warrantless search condition
was unreasonable under the Fourth Amendment); Murry v.
Commonuwealth, 288 Va. 117, 762 S.E.2d 573, 581 (2014) (con-
cluding that a probation condition subjecting a probationer to a
warrantless, suspicionless search by any probation or law en-
forcement officer at any time was not reasonable in light to the
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This holding would be consistent with the Sam-
son Court’s express recognition that probationers
retain greater expectations of privacy than parol-
ees. It also would recognize that the United States
Supreme Court has never approved as constitu-
tionally permissible warrantless and suspicionless
searches of probationers. In Griffin and in Knights,
some level of individualized suspicion supported
the searches. In Griffin, the Supreme Court ap-
proved a regulation that permitted warrantless
searches based on “reasonable grounds” to believe
that contraband was present, 483 U.S. at 871, and
in Knights, the Supreme Court upheld a warrant-
less search that was supported by reasonable sus-
picion, 534 U.S. at 121-22. This Court certainly is
free to interpret the Tennessee Constitution as af-
fording greater protection than the United States
Constitution, Doe v. Norris, 751 S.W.2d 834, 838
(Tenn. 1988). On the other hand,

[w]e are bound by the interpretation given to the
United States Constitution by the Supreme
Court of the United States. This is fundamental
to our system of federalism. The full, final, and
authoritative responsibility for the interpreta-
tion of the federal constitution rests upon the
Supreme Court of the United States. This is
what the Supremacy Clause means.

Miller v. State, 584 S.W.2d 758, 760 (Tenn. 1979),
overruled on other grounds by State v. Pruitt, 510
S.W.3d 398 (Tenn. 2016).

probationer’s background, his offenses, and the surrounding
circumstances).
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Therefore, the United States Constitution, as in-
terpreted by the United States Supreme Court, es-
tablishes the minimal, “floor . . . of constitutional
protection” to which all citizens are entitled.
Kretmer v. Bureau of Police, 958 F.2d 1242, 1269
(3d Cir. 1992). I fear that the majority in this case
has opened a trap door in the floor of minimal pro-
tection, without any sound legal basis for doing so,
by approving warrantless and suspicionless search-
es of probationers when the United States Supreme
Court has never done so and has expressly distin-
guished between probationers and parolees.

Here, as in Knights, the warrantless, suspicion-
less search occurred in the probationer’s home
where her expectation of privacy was at its most
robust. Vernonia Sch. Dist. 47J v. Acton, 515 U.S.
646, 654 (1995) (“What expectations are legitimate
varies, of course, with context, depending, for ex-
ample, upon whether the individual asserting the
privacy interest is at home, at work, in a car, or in
a public park.” (citation omitted)). The “physical
entry of the home is the chief evil against which
the wording of the Fourth Amendment is directed.”
United States v. U.S. Dist. Court, 407 U.S. 297, 313
(1972); see also Silverman v. United States, 365
U.S. 505, 511 (1961) (“At the very core [of the
Fourth Amendment] stands the right of a [person]
to retreat into his own home and there be free from
unreasonable governmental intrusion.”). Therefore,
I would require the State to establish that the
search was based on reasonable suspicion of the
probationer’s criminal activity. Knights, 534 U.S. at
121-22 (upholding a search based on “reasonable
suspicion that [the probationer] . . . is engaged in
criminal activity” (citations omitted)). This lesser
standard of individualized suspicion is not overly
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burdensome, and it strikes the appropriate balance
between the State’s legitimate interests in rehabili-
tation, prevention of recidivism, and reintegration
into society, and the probationer’s significantly di-
minished, but not extinguished, expectation of pri-
vacy.

The reasonable suspicion standard would pro-
vide some guidance for and restraint upon the dis-
cretion law enforcement officers exercise in proba-
tioner searches. Requiring reasonable suspicion for
probationer searches also would lessen, and per-
haps even eliminate, the risk of repeated, disrup-
tive, and potentially harassing searches of proba-
tioners at their homes, schools, places of employ-
ment, or other public places. Indeed, authorizing
warrantless, suspicionless searches actually may
impede the State’s legitimate goals of rehabilita-
tion and reintegration. State v. Hamm, No. W2016-
01282-CCA-R3-CD, 2017 WL 3447914, at *13
(Tenn. Crim. App. Aug. 11, 2017) (Williams, J.,
concurring). Such searches call attention to a pro-
bationer’s criminal conduct and have the potential
to stigmatize probationers. Many probationers will
have little recourse should warrantless, suspicion-
less searches become repetitive or harassing. As
Judge John Everett Williams explained in his sep-
arate opinion in the Court of Criminal Appeals:

While such intimidating and harassing searches
might be challengeable in a motion to suppress
if officers happen to discover evidence of illegal
activity, a probationer who is following the law
and the conditions of probation but nevertheless
continues to be subject to intimidating and har-
assing searches has little recourse.
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A suspicionless search of a probationer at ... her
place of employment runs the risk of disrupting
the business and could subject the employer and
other employees to a search that would not oth-
erwise be constitutionally permissible. As a re-
sult, an employer has less of an incentive to hire
a probationer subject to this condition.

Hamm, 2017 WL 3447914, at *13-14 (Williams, J.,
concurring).

Warrantless, suspicionless searches also may
hamper rehabilitation by making it difficult for
probationers to find housing. Anyone sharing a res-
idence with a probationer loses a portion of his or
her own constitutional protections because areas of
the residence over which the probationer exercises
common authority also will be subject to warrant-
less, suspicionless searches under the common au-
thority doctrine. Id. In addition, searches often are
not confined to common areas. As Judge Williams
noted, the officers in this case did not limit their
search to areas over which Angela Payton Hamm
exercised common authority but searched every
room of the residence except one. Id.

Another troubling aspect is that the majority’s
decision cannot logically be limited to supervised
probationers who have been convicted of felony of-
fenses, like Angela Payton Hamm, although the
majority purports to do so by including a single
footnote. The decision discusses “probationers”
broadly and provides no basis for distinguishing
between felons on supervised probation and per-
sons serving sentences on community corrections or
unsupervised probationers. Although the majority
by that same footnote also purports to exempt from
its analysis misdemeanants placed on probation,
the majority again offers no reasoned basis for this
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exemption. The basis for such an exemption cer-
tainly is not apparent from the majority’s analysis.
For example, if the severity of an offense could
serve as a reason for distinguishing between felony
and misdemeanor probationers, why would it not
also serve as a basis for distinguishing between pa-
rolees and probationers? While the full breadth of
the majority’s decision allowing warrantless, suspi-
cionless searches remains to be seen, it clearly en-
compasses 57,832 probationers that the Tennessee
Department of Correction reported
supervising as of June 30, 2018. Tenn. Dep’t of
Corr., Annual Report 6 (2018) (available at
https://www.tn.gov/content/dam/tn/correction/ doc-
uments/AnnualReport2018.pdf).6 This number rises
to 65,541 Tennesseans if the majority’s decision ex-
tends to persons serving sentences on community
corrections. Id.

The majority’s ruling and the rulings of courts in
other jurisdictions upholding the constitutionality
of such warrantless, suspicionless searches of pro-
bationers constitute a serious erosion of the Fourth
Amendment’s protection against unreasonable
searches and seizures. “The historical record
demonstrates that the framers believed that indi-
vidualized suspicion was an inherent quality of
reasonable searches and seizures.” Thomas K.
Clancy, The Role of Individualized Suspicion in As-
sessing the Reasonableness of Searches & Seizures,
25 U. Mem. L. Rev. 483, 489 (1995). The United
States Supreme Court should grant review on this

6 There are over five times more probationers (57,832)
in Tennessee than parolees (11,163). Tenn. Dep’t of Corr.,
Annual Report 6 (2018) (available at

https://www.tn.gov/content/dam/tn/correction/documents/Annua
1Report2018.pdf).
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issue and restore this core Fourth Amendment pro-
tection for probationers by holding that warrant-
less searches of probationers are constitutionally
permissible only if based upon reasonable suspicion
of a probationer’s involvement in criminal activity.
Until the United States Supreme Court acts, how-
ever, the Tennessee General Assembly should re-
store this minimal protection by enacting a statute
that requires law enforcement officials to establish
reasonable suspicion for warrantless searches of
probationers. E.g., Kan. Stat. Ann. § 21-6607(c)(5)
(West 2011) (requiring that searches of probation-
ers by law enforcement and probation officials be
“based on reasonable suspicion” of probation viola-
tions or criminal activity). As already explained
herein, a statute imposing this minimal individual-
ized suspicion requirement would advance the
State’s interests in rehabilitation and reintegra-
tion.

II. Reasonable Suspicion
Was Not Established

Here, the trial court found that the State had
failed to establish that the search of Angela Payton
Hamm’s home was supported by reasonable suspi-
cion. A trial court’s findings of fact in a suppression
hearing are upheld on appeal unless the evidence
preponderates against those findings. State v.
Odom, 928 S.W.2d 18, 23 (Tenn. 1996). “The credi-
bility of witnesses, the weight and value of the evi-
dence, and the resolution of conflicts in the evi-
dence are matters entrusted to the trial judge.”
State v. Climer, 400 S.W.3d 537, 556 (Tenn. 2013)
(citing Odom, 928 S.W.2d at 23). The evidence does
not preponderate against the trial court’s findings.
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Courts consider the totality of the circumstances
when determining whether specific and articulable
facts establish reasonable suspicion. State v. Wat-
kins, 827 S.W.2d 293, 294 (Tenn. 1992) (citing
United States v. Cortez, 449 U.S. 411, 417 (1981)).
The relevant non-exclusive circumstances are “[the
officer’s] objective observations, information ob-
tained from other police officers or agencies, infor-
mation obtained from citizens, and the pattern of
operation of certain offenders.” Id. (citing Cortez,
449 U.S. at 418 ). “A court must also consider the
rational inferences and deductions that a trained
police officer may draw from the facts and circum-
stances known to him.” Id. (citing Terry, 392 U.S.
at 21). But, reasonable suspicion must be based on
something more than an officer’s “inchoate and un-
particularized suspicion or ‘hunch.”” Hanning, 296
S.W.3d at 49 (quoting Terry, 392 U.S. at 27). The
officers here had only second hand non-specific in-
formation, and only one statement from an uniden-
tified informant who had friends that claimed to
have purchased methamphetamine from the de-
fendants.

In particular, Deputy James Hall of the Obion
County Sheriff's Office received information from a
female, Lindsey Gream, when he served her with
an arrest warrant arising from an incident in Dyer
County. After thanking him “for taking her to the
hospital and keeping her alive,” she told Deputy
Hall “there [were] some heavy players in Obion
County that [law enforcement officers] needed to
watch.” When Deputy Hall asked her to identify
them, she refused “to say specifically who exactly,”
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but told him that they were located in “Glass.””
When Officer Hall said “David Hamm,” Ms. Gream
“looked at [him], nodded her head, and smiled.” Ms.
Gream told Deputy Hall that “they” had been traf-
ficking ice methamphetamine to Obion County and
“making trips frequently across the river.” She
gave no indication of how she knew of these illegal
activities but indicated that she believed “they” had
“re-upped that day, [or] a couple of days prior . . .
which mean|[t] receiving, buy[ing] more metham-
phetamine or narcotics.” Deputy Hall used the pro-
noun “they” in his testimony but identified David
Hamm as the only person Ms. Gream identified. If
he had information implicating Angela Payton
Hamm in any illegal activities, Deputy Hall did not
discuss it in his testimony.

Officer Ben Yates of the Union City Police De-
partment provided the only testimony about infor-
mation implicating Angela Payton Hamm in i1llegal
activity. Officer Yates said that he received infor-
mation from “a reliable informant” one day before
the warrantless, suspicionless search at issue here.
This reliable informant told Officer Yates “that Da-
vid Hamm and Angela Payton were ‘doing it big in
Glass.””8 According to Officer Yates, this informant
“had been involved in numerous narcotic cases, the
seizure of narcotics, made numerous cases for the

7 In footnote five of its brief to this Court, the State appears
to interpret Glass as a common street name for methampheta-
mine, but the record belies this interpretation and indicates
that, as used in this case, the word refers to a location not a
drug.

8 In the transcript on appeal, quotation marks that apparent-
ly were intended to indicate the statement the informant made
to Officer Yates appear only around the words “doing it big in
Glass.”
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drug task force” but had not personally observed
David Hamm or Angela Payton Hamm involved in
illegal drug activities or transactions and had nev-
er personally been inside the residence that was
searched. The informant’s secondhand information
came from the informant’s “friends [who] pur-
chase[d] methamphetamine.”

Officer Yates did not interview the informant’s
friends or corroborate by any other means the in-
formant’s information. Officer Yates acknowledged
that another informant “who was cooperating with
the drug task force” went to the residence that was
searched and attempted to purchase methamphet-
amine from Clifton Hamm, who also lived there,
but was unable to do so. Officer Yates did not ex-
plain why the controlled drug buy failed. The State
has also suggested that Clifford Hamm’s suspicious
conduct concerning the security cameras also es-
tablished reasonable suspicion. But Angela Payton
Hamm was not on the property when this conduct
occurred, and it bore no connection to her. In short,
the record overwhelmingly supports the trial
court’s finding that the officers lacked specific and
articulable facts necessary to establish reasonable
suspicion that Angela Hamm was engaged in crim-
inal activity.

ITI. Consent

In the Court of Criminal Appeals, the State also
sought to justify the search by arguing that Angela
Payton Hamm consented to warrantless, suspicion-
less searches when she accepted the probation
search condition. See Hamm, 2017 WL 3447914, at
*16 (Williams, J., concurring) (discussing consent).
The State has not raised that issue in this Court,
and for good reason, because the record wholly be-
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lies the assertion. The unrefuted proof in the record
establishes that the probation search condition An-
gela Payton Hamm accepted should be understood
as waiving only the warrant and probable cause
requirements and requiring reasonable suspicion.
The search condition stated: “I agree to a search,
without warrant, of my person, vehicle, property, or
place of residence by any Probation/Parole Officer
or law enforcement officer, at any time.” Deputy
Hall testified that this search condition required
the officers to have reasonable suspicion for any
search. Deputy Hall was asked: “Why did you think
you needed reasonable suspicion, when [Angela
Payton Hamm’s probation] document says nothing
about 1t?” He responded: “Some documents of State
probation or parole are somewhat similar, some-
what different. On some documents it actually has
in there without reasonable suspicion. This docu-
ment, however, does not say without reasonable
suspicion. That’s why I established reasonable sus-
picion prior to the search.” (Emphasis added.)
Therefore, even assuming a probationer’s ac-
ceptance of a probation search condition may, in
some circumstances, be deemed consent to suspi-
cionless searches, the unrefuted proof establishes
that this is not one of those circumstances and that
Angela Payton Hamm did not consent to suspicion-
less searches by her acceptance of the probation
search condition here.

Finally, in light of Deputy Hall’s unrefuted tes-
timony that the probation search condition obligat-
ed the State to establish reasonable suspicion for
any search, the majority could have avoided decid-
ing whether warrantless, suspicionless probationer
searches are constitutionally permissible and re-
solved this appeal by deciding whether this search
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was supported by reasonable suspicion. See Keough
v. State, 356 S.W.3d 366, 371 (Tenn. 2011) (“This
Court decides constitutional issues only when abso-
lutely necessary for determination of the case and
the rights of the parties. Where an appeal can be
resolved on non-constitutional grounds, we avoid
deciding constitutional issues.” (citations omitted)).
The majority has instead chosen to resolve the con-
stitutional issue and approve warrantless, suspi-
cionless searches of probationers. Therefore, I am
constrained to respectfully dissent from the majori-
ty’s decision.
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APPENDIX C

SUPREME COURT OF TENNESSEE
AT JACKSON

No. W2016-01282-SC-R11-CD
STATE OF TENNESSEE
U.

ANGELA CARRIE PAYTON HAMM AND
DaviD LEE HAMM

Filed: Nov. 21, 2019

Appeal by Permission from the Court of Criminal
Appeals, Circuit Court Obion County,
No. CC-16-CR-15, Jeff Parham, Judge

DISSENTING OPINION

SHARON G. LEE, J., dissenting.

One afternoon in November 2015, while David
and Angela Hamm were not at home, four law en-
forcement officers entered and conducted a search
of their home. The officers had neither a warrant
nor reasonable suspicion of criminal activity. Ms.
Hamm was on probation; the officers used her pro-
bationary status to justify the intrusive home
search. The majority’s decision to uphold this un-
reasonable search deprives Ms. Hamm and her
husband of their rights to be free from unreasona-
ble searches under the Fourth Amendment to the
United States Constitution and Article I, section 7
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of the Tennessee Constitution. The majority’s deci-
sion also casts a cloud over the lives of more than
65,000 Tennessee probationers! and thousands of
citizens living with probationers, all of whom are at
risk of having their homes searched by law en-
forcement lacking reasonable suspicion of criminal
activity.

Law enforcement should have, at the least, a
reasonable suspicion of criminal activity before
conducting a warrantless search of a probationer’s
home. The majority bases its ruling on the faulty
premise that probationers and parolees should be
treated the same. But they are not the same.

All parolees have committed felonies. Yet some
probationers have committed only misdemeanors.2
Trial courts carefully screen offenders before decid-
ing whether or not to grant probation, considering
the circumstances of the offense; the offender’s
criminal record, background, social history, physi-
cal and mental condition; and the deterrent effect
on the offender. State v. Souder, 105 S.W.3d 602,
607 (Tenn. Crim. App. 2002); see also State v.
Grear, 568 S.W.2d 285, 286 (Tenn. 1978). Trial
courts also examine the offenders’ potential for re-
habilitation or treatment. Souder, 105 S.W.3d at
607 (citing Tenn. Code Ann. § 40-35-103(5)). Trial

1 In Tennessee, there are 57,832 probationers and
7,709 offenders in the Community Corrections program
as of June 30, 2018. Tenn. Dep’t of Correction, Annual
Report (FY 2018), available at https://www.tn.gov/content/
dam/tn/correction/documents/AnnualReport2018.pdf.

2 The majority notes that its decision concerns only a felon
who is on probation. Yet this should offer no solace to misde-
meanants because the rationale and broad language used by the
majority make no distinction between probationary felons and
misdemeanants.
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courts may deny probation to protect society from
offenders with a history of criminal conduct, to
avoid depreciating the seriousness of the offense, to
deter others likely to commit similar offenses, or
where measures less restrictive than confinement
have not succeeded. Tenn. Code Ann. § 40-35-
103(1) (2014).

Thus probationers, unlike parolees, have gener-
ally committed less serious crimes,3 receive shorter
sentences,* have few or no previous convictions,?
are less likely to reoffend,® and are less of a threat
to the public.” Probationers are entitled to all the
constitutional rights that flow from the degree of
liberty that comes with probation rather than in-

3 Offenders convicted of certain offenses, including aggravat-
ed kidnapping, aggravated sexual battery, statutory rape by an
authority figure, aggravated child abuse and neglect, and sexu-
al exploitation of a minor, are not eligible for probation. Tenn.
Code Ann. § 40-35-303(a) (2014).

4 An offender may be granted probation only if the sentence
imposed is ten years or less. Id.

5 See id. § 40-35-103(1)(A) (When imposing a sentence involv-
ing confinement, a court should consider whether
“[c]onfinement is necessary to protect society by restraining a
defendant who has a long history of criminal conduct.”).

6 See td. § 40-35-103(5) (“The potential or lack of potential for
the rehabilitation . . . of the defendant should be considered in
determining the sentence alternative or length of a term to be
imposed.”).

7 See id. § 40-35-103(1)(A). A trial court’s decision to grant
probation implicitly signals the trial court’s assessment that the
offender poses no significant threat to society. Sean P. Dawson,
Castles Made of Sand: The Disappearing Fourth Amendment
Rights of Probationers and Parolees, 79 U. Pitt. L. Rev. 285, 300
(2017).
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carceration.8 The majority’s blanket approval of
suspicionless searches of probationers is dispropor-
tionate and fails to reflect the nature of the crimes
committed.?

By lumping probationers in with parolees, the
majority ignores the well-established prisoner-
parolee-probationer continuum relied on by courts.
This Court and the United States Supreme Court
have reasoned that probationers and parolees
should be treated differently. In State v. Turner,
297 S.W.3d 155, 163 (Tenn. 2009) and State v.
Stanfield, 554 S.W.3d 1, 9-10 (Tenn. 2018), a ma-
jority of this Court acknowledged that probationers
have a greater expectation of privacy and less need
for supervision than parolees.10

In Turner, the majority held that law enforce-
ment may, without reasonable suspicion, search
parolees who are subject to a warrantless search
parole condition. 297 S.W.3d at 167. The majority
noted that offenders are subject to a continuum of
possible punishments based on their criminal con-

8 See Roni A. Elias, Fourth Amendment Limits on Warrant-
less Searches of Probationers’ Homes, 25 Widener L.J. 13, 47
(2016); see also State v. Ballard, 874 N.W.2d 61, 72 (N.D. 2016)
(comparing constraints on a parolee’s liberty with those im-
posed on a probationer).

9 See Dawson, supra, at 308-09.

10 T dissented in Turner and Stanfield because, in my view, a
search of a parolee without reasonable suspicion violates a pa-
rolee’s rights under Article I, section 7 of the Tennessee Consti-
tution. Blanket approval of suspicionless searches precludes
meaningful judicial oversight of law enforcement’s power to
search parolees. Turner, 297 S.W.3d at 174 (Lee, J., dissenting);
Stanfield, 554 S.W.3d at 21 (Lee, dJ., dissenting). The search of a
probationer without reasonable suspicion is more offensive than
a suspicionless search of a parolee.
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viction. Id. at 161 (quoting Griffin v. Wisconsin,
483 U.S. 868, 874 (1987)). On this continuum, the
punishment for offenders can range from solitary
confinement to community service. The offender’s
place in the continuum determines the reasonable-
ness of a search for Fourth Amendment purposes.
An incarcerated felon has no expectation of privacy
and a greater need for supervision, so prison offi-
cials can search the felon’s cell without probable
cause or reasonable suspicion. A probationer, who
has a much greater expectation of privacy and a
lesser need for supervision, is further along on the
continuum. Id. A parolee falls somewhere between
the incarcerated felon and the probationer on the
continuum. Id. at 162.

In Stanfield, the majority expanded the holding
in Turner, allowing law enforcement to search a
parolee’s home with neither a warrant nor reason-
able suspicion, based on his status as a parolee.
554 S.W.3d at 4. As in Turner, the Stanfield major-
ity referenced the difference between parolees and
probationers, explaining that “‘parolees occupy a
place between incarcerated prisoners and proba-
tioners’” on the continuum of possible limitations
to freedoms. Id. at 10 (quoting Turner, 297 S.W.3d
at 162).

The United States Supreme Court has also dis-
tinguished between parolees and probationers and
relied on the continuum analysis. In Griffin v. Wis-
consin, 483 U.S. 868, 872 (1987), the Court upheld
a warrantless search of a probationer’s home. A
state regulation authorized probation officers to
search a probationer’s home without a warrant
when the officers had reasonable grounds to believe
that the home contained contraband or prohibited
items. Id. at 870-71. The Court found that the spe-
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cial needs of the state’s probation system made the
warrant requirement impracticable and justified a
lower “reasonable grounds” standard for the war-
rantless search of a probationer. Id. at 875-76. The
Griffin Court reasoned that “[p]robation is simply
one point ... on a continuum of possible punish-
ments” and that the “permissible degree [of im-
pingement upon a probationer’s privacy] is not un-
limited.” Id. at 874-75.

Next, in United States v. Knights, 534 U.S. 112,
122 (2001), the United States Supreme Court up-
held a warrantless search of a probationer’s home.
The search was based on law enforcement’s rea-
sonable suspicion of criminal activity and on a pro-
bation condition allowing a search with neither a
warrant nor reasonable cause.!! In upholding the
search, the Court departed from the special needs
rationale in Griffin and examined whether the
search was reasonable under the “general Fourth
Amendment approach of examining the totality of
the circumstances, with the probation search condi-
tion being a salient circumstance.” Id. at 117-18
(internal quotation marks and citation omitted).
The Court explained that “[t]he touchstone of the
Fourth Amendment is reasonableness, and the rea-
sonableness of a search is determined ‘by assessing,
on the one hand, the degree to which it intrudes
upon an individual’s privacy and, on the other, the
degree to which it is needed for the promotion of
legitimate governmental interests.” ” Id. at 118-19
(quoting Wyoming v. Houghton, 526 U.S. 295, 300
(1999)). Applying this test, the Court found that
the probationer had a diminished reasonable ex-

11 Ms. Hamm’s probation condition was not as broad, author-
izing only warrantless searches.



65a

pectation of privacy based on the search provision
in the probation order. Id. at 119-20. The Court
then observed that a probationer is more likely to
violate the law than an ordinary citizen and has a
greater incentive to hide criminal activities because
of the chance of probation revocation and incarcer-
ation. Id. at 120. Thus, the government had reason
to focus more on probationers than on ordinary cit-
izens. Id. at 121.

After balancing these considerations, the Court
held that law enforcement needed “no more than
reasonable suspicion to conduct a search of this
probationer’s house.” Id. at 120-21 (emphasis add-
ed). In a footnote, the Court in Knights explained
that it was not deciding “whether the probation
condition so diminished, or completely eliminated,
Knights’ reasonable expectation of privacy . . . that
a search by a law enforcement officer without any
individualized suspicion would have satisfied the
reasonableness requirement of the Fourth Amend-
ment.” Id. at 120 n.6. The warrantless search in
Knights was supported by reasonable suspicion and
the probation search condition, so the Court did not
address the constitutionality of a suspicionless
search based solely on a probation condition.

Five years later, in Samson v. California, 547
U.S. 843, 855-56 (2006), the Supreme Court upheld
the suspicionless search of a parolee’s home after
weighing the parolee’s significantly diminished ex-
pectation of privacy and the government’s substan-
tial interest in supervising the parolee. Contrasting
the privacy interests of parolees with those of pro-
bationers, the Court noted that parolees have a
lesser expectation of privacy than probationers be-
cause “parole is more akin to imprisonment than
probation is to imprisonment.” Id. at 850. Addi-
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tionally, the State’s interest in supervising parolees
is overwhelming because parolees are more likely
to commit additional criminal offenses and the
State has an interest in reducing recidivism. Id. at
853-54. After applying the Knights balancing test,
the Court determined that law enforcement could
conduct a suspicionless search of a parolee. Id. at
8517.

The wupshot of Turner, Stanfield, Griffin,
Knights, and Samson is that probationers and pa-
rolees are different. Unlike parolees, probationers
have greater privacy expectations and the govern-
ment has a lesser interest in supervising them.
Thus, assuming that the Fourth Amendment al-
lows law enforcement to search a parolee’s home
without reasonable suspicion, it makes sense to re-
quire law enforcement to have at least a reasonable
suspicion of criminal activity before searching a
probationer’s home.

In addition, law enforcement searches that are
not based on reasonable suspicion of criminal activ-
ity are at odds with the need for criminal justice
reform recognized by our nation and our state. See
Tenn. Exec. Order No. 6 (Mar. 5, 2019) (recognizing
the state’s duty to address educational, mental
health, and substance abuse issues in support of
offenders’ “successful reentry into society” and es-
tablishing a Criminal Justice Reinvestment Task
Force to develop recommendations for, among other
things, revising sentencing guidelines and parole
and probation standards); First Step Act of 2018,
Pub. L. No. 115-391, 132 Stat. 5194, 5224-25 (re-
quiring grant applicants to provide “a plan for
analysis of the statutory, regulatory, rules-based,
and practice-based hurdles to reintegration of of-
fenders into the community” and prioritizing grant
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applications that “best . . . review the process by
which the applicant adjudicates violations of pa-
role, probation, or supervision following release
from prison, jail, or a juvenile facility”); see also
The Pew Charitable Trusts, Fact Sheet: 35 States
Reform Criminal Justice Policies Through Justice
Reinvestment (July 2018) (summarizing the post-
2007 “wave of reforms” to sentencing and correction
policies, including supervision laws that guide how
parolees and probationers are monitored).

A search not based on suspicion hinders one of
the primary goals of criminal justice reform—more
rehabilitation and less incarceration. These intru-
sive searches also hamper the aims of probation—
rehabilitating and reintegrating probationers into
society. See Knights, 534 U.S. at 113 (2001). A pro-
bationer whose privacy is invaded by a suspicion-
less search is prone to resent law enforcement and
lose trust in the Rule of Law. Probationers who be-
lieve they have been mistreated by law enforce-
ment do not have a firm foundation on which to
successfully rebuild their lives and become produc-
tive, law-abiding citizens. The majority suggests
that probationers are protected from searches that
are repetitive, disruptive, or harassing. Yet any il-
legal search invades our privacy, disrupts our lives,
violates our constitutional rights, and i1s unac-
ceptable.

Tennessee would not be alone in requiring rea-
sonable suspicion to justify the warrantless search
of a probationer; some other states require it. See,
e.g., People v. Lampitok, 207 111.2d 231, 278 I1l. Dec.
244, 798 N.E.2d 91, 105 (2003) (finding that the
warrantless search of a probationer’s motel room
would be constitutional if the police had reasonable
suspicion of a probation violation); Ballard, 874
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N.W.2d at 72 (quoting Samson, 547 U.S. at 850)
(concluding that a suspicionless search of a proba-
tioner’s home was constitutionally unreasonable
based on a continuum in which “parole is more akin
to imprisonment than probation”); see also State v.
Bennett, 288 Kan. 86, 200 P.3d 455, 463 (2009)
(concluding that searches of probationers require
reasonable suspicion because probationers have a
greater expectation of privacy than parolees and,
under Kansas law, parolees cannot be searched
without reasonable suspicion); Commonwealth v.
LaFrance, 402 Mass. 789, 525 N.E.2d 379, 382-83
(1988) (explaining that the state constitution for-
bids probation condition allowing a warrantless
search condition of a probationer’s person or home
unless a probation officer has at least reasonable
suspicion that a search might produce evidence of
wrongdoing); Murry v. Commonwealth, 288 Va.
117, 762 S.E.2d 573, 580 (2014) (concluding that a
probation condition authorizing a warrantless and
suspicionless search by law enforcement of a proba-
tioner was unreasonable because the search was
unnecessary to facilitate rehabilitation and protect
the public); State v. Cornell, 202 Vt. 19, 146 A.3d
895, 910 (2016) (emphasizing that warrantless
searches of probationers must follow the state con-
stitution’s requirement of reasonable suspicion);
State v. Lucas, 56 Wash. App. 236, 783 P.2d 121,
126 (1989) (concluding that the state constitution
requires a well-founded suspicion that a probation
violation has occurred to justify a warrantless
search of a probationer).

Ms. Hamm was subject to a probation condition
that allowed law enforcement to search her home
without a warrant, but the probation condition did
not provide for a suspicionless search. Law en-
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forcement had no warrant and lacked reasonable
suspicion that Ms. Hamm was engaging in criminal
activity. Police officers decided to search the home
where Ms. Hamm lived with her husband based on
an unconfirmed tip from a criminal informant that
there were some “heavy players” in the Glass com-
munity. The informant did not mention the Hamms
by name. When an officer suggested Mr. Hamm’s
name, the informant nodded her head and smiled.
A nod and a smile cannot justify a home search.
The police also learned from another informant
that there were people in the Glass community “do-
ing it big.” This unidentified informant’s infor-
mation was second-hand from another unidentified
informant and its meaning unclear. The evidence
does not preponderate against the trial court’s con-
clusion that law enforcement did not have reasona-
ble suspicion to search the home where Ms. Hamm
lived. Mr. Hamm was collateral damage to the ille-
gal search of Ms. Hamm’s home. He was on neither
parole nor probation. Mr. Hamm had to endure a
home search because he chose to share a bedroom
with his wife.

In sum, the majority’s decision to uphold the
suspicionless search of the Hamms’ home violated
the Hamms’ federal and state constitutional rights
to be free from unreasonable searches. The United
States Supreme Court can undo the injustice of the
majority’s decision; let’s hope it does.

In the interest of justice, I dissent.
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IN THE COURT OF CRIMINAL APPEALS
OF TENNESSEE AT JACKSON
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No. W2016-01282-CCA-R3-CD
STATE OF TENNESSEE
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ANGELA CARRIE PAYTON HAMM
AND DAVID LEE HAMM

Appeal from the Circuit Court of Obion County
No. CC-16-CR-15

Jeff Parham, Judge
Filed: August 11, 2017

OPINION

The State appeals the trial court’s order grant-
ing the Defendants’ motions to suppress evidence
seized as a result of a warrantless search of their
house. The trial court found that, although Defend-
ant Angela Hamm was on probation at the time of
the search and was subject to warrantless searches
as a condition of her probation, the search was in-
valid because the police officers did not have rea-
sonable suspicion to justify the search. On appeal,
the State contends that (1) the search was support-
ed by reasonable suspicion; (2) the search was rea-
sonable based upon the totality of the circumstanc-
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es; (3) Angela Hamm consented to the search by
agreeing to the warrantless search probation condi-
tion; and (4) the warrant search was valid as to De-
fendant David Lee Hamm under the doctrine of
common authority. Upon review, we affirm the
judgment of the trial court.

Tenn. R. App. P. 3 Appeal as of Right;
Judgment of the Circuit Court Affirmed

CAMILLE R. MCMULLEN, dJ., delivered the opinion
of the court. JOHN EVERETT WILLIAMS, J., filed a
separate concurring opinion. ALAN E. GLENN, J.,
filed a separate dissenting opinion.

Herbert H. Slatery III, Attorney General and
Reporter; Andrew C. Coulam, Assistant Attorney
General; Tommy A. Thomas, District Attorney
General; and James Cannon, Assistant District At-
torney General, for the appellant, State of Tennes-
see.

Charles S. Kelly, Sr., Dyersburg, Tennessee, for
the appellee, Angela Carrie Payton Hamm.

James T. Powell, Union City, Tennessee, for the
appellee, David Lee Hamm.

In November 2015, police officers conducted a
warrantless search of the Defendants’ home and
seized various drugs and drug paraphernalia. As a
result, the Defendants were arrested and subse-
quently indicted for possession of more than 0.5
grams of a substance containing methamphetamine
with the intent to sell or deliver, possession of
alprazolam with the intent to sell or deliver, pos-
session of morphine with the intent to sell or deliv-
er, possession of amphetamine with the intent to
sell or deliver, possession of clonazepam with the
intent to sell or deliver, possession of hydrocodone
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with the intent to sell or deliver, and possession of
drug paraphernalia.

The Defendants each filed a motion to suppress,
challenging the warrantless search of their home.
Angela Hamm argued that, although she was on
probation at the time of the search, the police offic-
ers did not have reasonable suspicion to conduct
the search. David Hamm argued that neither he
nor Angela Hamm consented to the search and that
he retained a reasonable expectation of privacy in
the home despite Angela Hamm’s status as a pro-
bationer. The State did not file a written response.

During an evidentiary hearing, the State pre-
sented the testimony of Officer James Hall, who
was a member of the Obion County Sheriff's De-
partment Drug Task Force in November 2015. Of-
ficer Hall testified that, on November 16, 2015, he
served a drug related arrest warrant on Lindsey
Gream from Dyer County, Tennessee. Officer Hall
stated that Gream thanked him for taking her to
the hospital and keeping her alive and mentioned
“heavy players in Obion County” whom the officers
should watch. When Officer Hall asked Gream who
the people were, Gream replied, “Well, I'm not go-
ing to say specifically who exactly. I will let you
know of the location, and they're in Glass,” a com-
munity in Obion County. Officer Hall asked Gream
whether the person was David Hamm, and Gream
nodded her head and smiled. Officer Hall said
Gream told him that “they” had been trafficking ice
methamphetamine to Obion County from “across
the river” on a frequent basis. Gream did not indi-
cate how she knew this information. Officer Hall
stated Gream did not provide “concrete” infor-
mation regarding how often the trips across the
river had occurred. Rather, she stated that “they”
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made the trips often and had “re-upped” or had
purchased more drugs a few days prior to her con-
versation with Officer Hall. Officer Hall shared this
information with other members of the drug task
force, including Officer Ben Yates.

On cross-examination, Officer Hall testified that
he did not attempt to secure a search warrant
based on Gream’s information because he did not
believe that the information was sufficient to estab-
lish probable cause for a search warrant. Rather,
he believed that, based on this information, the of-
ficers had reasonable suspicion to conduct a “proba-
tion search” on Angela Hamm. Officer Hall stated
that, according to one of the rules in Angela
Hamm’s probation order, she had agreed "to a
search, without a warrant, of her person, vehicle,
property, place of residence by any probation/parole
officer or law enforcement officer at any time.” Of-
ficer Hall testified that he also believed that rea-
sonable suspicion was necessary to conduct the
search because Angela Hamm’s probation order did
not include the “without reasonable suspicion” lan-
guage that some probation orders did.! Officer Hall

1 Defense counsel sought to question Officer Hall about a
Westate Corrections Network Community Corrections Rules
form signed by defendants who receive community corrections
supervision through Westate Corrections Network. The State
objected, arguing that the form and its contents were irrelevant
because Angela Hamm never signed the form and was not sub-
ject to the rules. The trial court sustained the State’s objection
but allowed defense counsel to submit the form as an offer of
proof. One of the rules on the form provides:

Offenders will allow the Case Officer to visit his/her home,
employment site, or elsewhere at any time during the day or
night and shall carry out all instructions given by the Case Of-
ficer, whether oral or in writing. Offenders will allow law en-
forcement to conduct a search of offender and all areas of the
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did not believe that he had the probation order in
his possession prior to conducting the search but
said officers confirmed through the State probation
office that Angela Hamm had signed the order.

Officer Hall acknowledged that, while Angela
Hamm was on probation at the time of the search,
David Hamm was not on probation and had not
signed any forms agreeing to have his residence
searched. Officer Hall also stated that David
Hamm owned the residence but that Angela Hamm
was either married to David Hamm or was in a re-
lationship with him and had been living in the res-
idence for “quite some time” prior to the search.

Officer Hall testified that Gream was a defend-
ant in one of the cases which he had investigated in
Dyer County and was a “known methamphetamine
user.” He said Gream was neither a citizen inform-
ant nor a “paid informant.” When defense counsel
asked Officer Hall how he classified Gream as cred-

ible and reliable, Officer Hall replied,

In my experience in working narcotics, it 1is
common for some users—dealers, users to throw
bones at somebody else to keep their attention
off of them. And whether this is the case with
her, I don’t think so. She was already caught.
And what she got in Dyer County, there was no
deal made, no money passed, no signing of her
being on some sort of program to work with the
[drug task force]. She just gave me that infor-
mation.

house upon request to control contraband or locate missing or
stolen property.



THa

Officer Hall acknowledged that Gream provided
the information while a drug charge was pending
against her.

Officer Hall acknowledged that Gream never
told him that she had ever been inside of the De-
fendants' home or that she had ever purchased
drugs from the Defendants. Office Hall did not
know whether Gream was relaying information
that someone else told her, and he did not corrobo-
rate any of the information that she provided.

Officer Hall testified that neither of the Defend-
ants was home when the officers searched the
house and that David Hamm never consented to
the search. Officer Hall believed that Clifton
Hamm allowed the officers inside of the residence.
When defense counsel asked whether Clifton
Hamm opened the door and allowed the officers in-
side the house, Officer Hall replied, “We asked . . .
[where] the bedroom was, and I believe he pointed
us in the direction and said that’s the bedroom.”
Officer Hall acknowledged that the officers first
learned that the Defendants slept in the same bed-
room after the officers entered the house.

Based on the information that he received from
Gream, Officer Hall and three other officers went
to the Defendants’ house. The officers knocked on
the front and side doors, but no one answered. The
officers asked a boy, who was approximately thir-
teen or fourteen years old, and who was outside the
home, whether either of the Defendants was there.
The teenager replied that the Defendants had just
left to visit the parole or probation officer. The
teenager stated that Clifton Hamm and others
were in the shop behind the house. Officer Yates
and Officer Kelly walked to the shop located ap-
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proximately twenty to thirty yards behind the
house where they met Clifton Hamm, Vernon Har-
rell, and Mark Payton. Clifton Hamm lived at the
home, Payton was Angela Hamm’s ex-husband, and
Harrell was a friend. Officer Hall stated that Of-
ficer Yates told him that when he approached the
shop, the men were watching the security system
camera and that Clifton Hamm turned off the secu-
rity camera when Officer Yates walked into the
shop. Officer Hall said Officer Yates and Officer
Kelly remained at the shop for approximately five
minutes. The officers reported that Clifton Hamm
told them where the Defendants’ bedroom was lo-
cated.

Officer Hall testified that the officers opened the
side door and entered the residence. They searched
the entire house, except a little girl’s bedroom.
While searching the Defendants’ bedroom, Officer
Kelly found pills in the nightstand on Angela
Hamm’s side of the bed. Inside a closet shared by
the Defendants, Officer Hall found a magnetic eye
glass case that contained weighing scales and two
bags of ice methamphetamine. Two glass pipes
were also located in the Defendants’ bedroom. No
evidence was found in the remainder of the house.

Officer Ben Yates of the Union City Police De-
partment testified that, on November 17, 2015,
while he was a member of the drug task force, he
participated in a “probation search” at Angela
Hamm’s residence. Officer Yates stated that on
November 16, he received information from Officer
Hall about a conversation that Officer Hall had
with Gream. Officer Yates said that, prior to his
conversation with Officer Hall, a reliable informant
told Officer Yates that the Defendants were “doing
it big in Glass.” Officer Yates explained that the
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informant had provided information in the past
that led to the seizure of narcotics in numerous
cases. The informant had not observed the drugs
transactions but said that he “has friends that pur-
chase methamphetamine.” Officer Yates said that
he did not believe that he had sufficient evidence to
procure a search warrant because the informant
had not been in the residence or seen the drug
transactions.

Officer Yates also testified that, prior to receiv-
ing the information about Gream from Officer Hall,
an informant who was cooperating with the drug
task force went to Clifton Hamm’s residence to
purchase methamphetamine from Clifton Hamm
but was unable to do so. Officer Yates said that, at
that time, he was unaware that Clifton Hamm was
living with the Defendants.

Officer Yates testified that he and other officers
confirmed with the probation office that Angela
Hamm was on probation as a result of a conviction
for manufacturing a controlled substance. The of-
ficers also confirmed that the probation order pro-
vided that Angela Hamm was subject to a warrant-
less search. Officer Yates could not recall whether
he obtained a copy of Angela Hamm’s probation or-
der before going to the Defendants’ home. He said
he may have spoken to Angela Hamm's probation
officer before going to the home and obtained a
copy of the probation order later.

Officer Yates testified that when he, Officer
Hall, Agent Andrew Kelly, and Investigator David
Crocker arrived at the Defendants’ house, Officer
Yates came in to contact with Clifton Hamm’s
teenaged son, who was standing at the side door
near a detached garage. When Officer Yates asked
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the teenager whether the Defendants were home,
the teenager stated that the Defendants had just
left for the probation office in Union City, Tennes-
see. Officer Yates asked if anyone else was there,

and the teenager replied that everyone else was in
the shed.

Officer Yates stated that he and other officers
walked behind the house to a detached shop and
stopped Harrell as he was leaving the shop. Harrell
said he was a visitor and did not live at the resi-
dence. Officer Yates said he and Officer Hall en-
tered the shop, and Officer Yates saw Clifton
Hamm and Payton holding pool sticks and watch-
ing a television that depicted video from four secu-
rity cameras set up around the property. When Of-
ficer Yates entered the shop and asked the men
how they were doing, Clifton Hamm quickly turned
off the television. Officer Yates asked Clifton
Hamm where the Defendants were, and Clifton
Hamm told him that they had just left to go to Un-
ion City. When Officer Yates asked Clifton Hamm
why he was acting nervous and why he had turned
off the television, Clifton Hamm denied that the
television was on. Officer Yates stated that, at that
time, he did not know where Clifton Hamm was re-
siding, but that he later learned that Clifton
Hamm was living at the Defendants’ home.

Officer Yates returned to the Defendants’ home
where he saw Clifton Hamm’s son standing at the
door with another officer. Officer Yates asked him
whether he lived at the home. The teenager con-
firmed that he, Clifton Hamm, and the Defendants
lived at the home. Officer Yates asked the teenager
which bedroom belonged to the Defendants, and
the teenager stated that their bedroom was located
in the back of the house on the right. All of the evi-
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dence seized during the search was located in the
Defendants’ bedroom.

On cross-examination, Officer Yates acknowl-
edged that David Hamm never consented to the
search and that, to his knowledge, David Hamm
was not on probation at the time of the search. Of-
ficer Yates did not know who owned the Defend-
ants’ house.

Officer Yates acknowledged that, although he
received information from a reliable informant who
had previously provided information that Jed to
convictions, he did not believe that the information
provided by the informant regarding the Defend-
ants was sufficient to establish probable cause be-
cause the informant had not been inside the De-
fendants’ home and had not observed illegal activi-
ty. Rather, the informant was providing
secondhand information. Defense counsel asked,
“So, what we have here is a lot of people telling
other people stuff, and that’s how that information
came to be; would you say that’s pretty fair?” Of-
ficer Yates responded, “That’s pretty fair.”

Defense counsel for David Hamm presented the
testimony of Evelyn Stigler, Angela Hamm's proba-
tion officer. Stigler testified that she had been su-
pervising Angela Hamm since November 8, 2013,
and that Angela Hamm signed a form agreeing to a
warrantless search as a condition of probation.
Stigler said that to her knowledge, David Hamm
was not on probation and had not signed a form
agreeing to a search of his person or home. She also
said that she had never spoken to David Hamm or
informed him that he was subject to a lesser expec-
tation of privacy. Stigler stated that Angela
Hamm’s name was Angela Payton when she signed
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the probation order, and that it appeared she had
married since signing the order.

Following the suppression hearing, the trial
court entered an order granting the Defendants’
motion to suppress. The trial court found that, alt-
hough Officer Hall received a tip of some “heavy
players” in the Glass community of Obion County,
the person “never mentioned a name or how she
knew this information.” The trial court noted that
when Officer Hall suggested the name of David
Hamm, the person “winked and smiled” but did not
mention Angela Hamm. The trial court found that,
while Officer Yates testified that he received in-
formation from a reliable informant about people in
Glass “doing it big,” the informant was not identi-
fied and no evidence was presented establishing
the informant’s reliability. The trial court also
found that “[t]he informant’s information was sec-
ond-hand information from another informant who
had attempted unsuccessfully to purchase drugs
from another resident (Clifton Hamm) at the loca-
tion.” The trial court concluded that the evidence
did not establish “articulable facts to support the
reasonable suspicion of the officer to justify a
search pursuant to the probation order.”

The State represented to the trial court that it
was unable to proceed with the prosecution as a re-
sult of the order suppressing the evidence. Accord-
ingly, the trial court granted the Defendants’ mo-
tions to suppress and dismissed the indictment. It
1s from this order that the State now timely ap-
peals.
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ANALYSIS

On appeal, the State contends that the warrant-
less search of the Defendants’ home was constitu-
tional because it was supported by reasonable sus-
picion and authorized as a condition of Angela
Hamm’s probation. The State asserts that, even if
the search was not supported by reasonable suspi-
cion, the search was reasonable based upon the to-
tality of the circumstances. Next, the State con-
tends that Angela Hamm consented to the search
by agreeing to be subject to warrantless searches
as a condition of her probation. Finally, the State
maintains that the warrantless search was valid as
to David Hamm under the doctrine of common au-
thority.

A trial court’s factual determination in a sup-
pression hearing will be upheld on appeal unless
the evidence preponderates otherwise. State v.
Odom, 928 S.W.2d 18, 23 (Tenn. 1996). Questions
regarding the credibility of witnesses, the weight or
value of the evidence, and determinations regard-
ing conflicts in the evidence are matters entrusted
to the trial judge as trier of fact. State v. Valley,
307 S.W.3d 723, 729 (Tenn. 2010). “The party pre-
vailing in the trial court is entitled to the strongest
legitimate view of the evidence adduced at the sup-
pression hearing as well as all reasonable and le-
gitimate inferences that may be drawn from that
evidence.” State v. Williamson, 368 S.W.3d 468,
473 (Tenn. 2012) (quoting Odom, 928 S.W.2d at
23). The trial court’s application of the law to the
facts is reviewed de novo. State v. Carter, 16 S.
W.3d 762, 765 (Tenn. 2000).

Both the Fourth Amendment to the United
States Constitution and article I, section 7 of the
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Tennessee Constitution provide protection for indi-
viduals against unreasonable searches and sei-
zures. State v. Day, 263 S.W.3d 891, 900-901
(Tenn. 2008); see State v. Randolph, 74 S.W.3d
330, 314 (Tenn. 2002) (recognizing that Tennessee’s
constitutional provision against unreasonable
searches and seizures is “identical in intent and
purpose with the Fourth Amendment”) (quoting
Sneed v. State, 423 S.W.2d 857, 860 (Tenn.1968)).
“[A] warrantless search or seizure is presumed un-
reasonable, and evidence discovered as a result
thereof is subject to suppression unless the State
demonstrates that the search or seizure was con-
ducted pursuant to one of the narrowly defined ex-
ceptions to the warrant requirement.” State v.
Yeargan, 958 S.W.2d 626,629 (Tenn. 1997).

The general prohibition against warrantless
searches is “relaxed if the person being searched
has been convicted of a criminal offense and is
serving a sentence.” State v. Turner, 297 S.W.3d
155, 161 (Tenn. 2009). A defendant who has been
convicted of a criminal offense is subject to “a con-
tinuum of possible punishments ranging from soli-
tary confinement in a maximum-security facility to
a few hours of mandatory community service.”
Griffin v. Wisconsin, 483 U.S. 868, 874 (1987).
“An offender’s place on this continuum alters what
is ‘reasonable’ for purposes of the Fourth Amend-
ment.” Turner, 297 S.W.3d at 161. The least pro-
tected in this continuum are incarcerated defend-
ants who do not have an expectation of privacy in
their prison cells. See Hudson v. Palmer, 468
U.S. 517, 526 (1984); Turner, 297 S.W.3d at 161.
Because probationers fall further along the contin-
uum, their privacy interests under the Fourth
Amendment are reduced but are not as diminished
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as the privacy interests of prisoners. Turner, 297
S.W.3d at 161.

In United States v. Knights, the United States
Supreme Court applied the totality of the circum-
stances test in determining the constitutionality of
the warrantless search of a probationer’s home. 534
U.S. 112, 118 (2001). The defendant accepted as a
condition of his probation that he would “(s]Jubmit
his . . . person, property, place of residence, vehicle,
personal effects, to search at anytime, with or
without a search warrant, warrant of arrest or rea-
sonable cause by any probation officer or law en-
forcement officer.” Id. at 114. In applying the total-
ity of the circumstances test, the Court character-
ized the defendant’s probation search condition as
a “salient circumstance” and analyzed the reasona-
bleness of the search by balancing “‘the degree to
which it intrudes upon an individual’s privacy
[against] the degree to which it is needed for the
promotion of legitimate governmental interests.””
Id. at 118-19 (quoting Wyoming v. Houghton, 526
U.S. 295, 300 (1999)). The Court concluded that the
defendant’s “status as a probationer subject to a
search condition informs both sides of that bal-
ance.” Id.

The Court examined the degree of intrusion up-
on a probationer’s privacy interest and determined
that

[ilnherent in the very nature of probation is that
probationers do not enjoy the absolute liberty to
which every citizen is entitled. Just as other
punishments for criminal convictions curtail an
offender’s freedoms, a court granting probation
may impose reasonable conditions that deprive
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the offender of some freedoms enjoyed by law-
abiding citizens.

Id. at 119 (internal quotation marks and citations
omitted). The Court determined that the search
condition “would further the two primary goals of
probation—rehabilitation and protecting society
from future criminal violations” and that the de-
fendant's reasonable expectation of privacy was
“significantly diminished” as a result of the search
condition. Id. at 119-20.

In examining the governmental interest, the
Court recognized that

it must be remembered that the very assumption
of the institution of probation is that the proba-
tioner is more likely titan the ordinary citizen to
violate the law. The recidivism rate of proba-
tioners is significantly higher than the general
crime rate. And probationers have even more of
an incentive to conceal their criminal activities
and quickly. dispose of incriminating evidence
than the ordinary criminal because probationers
are aware that they may be subject to supervi-
sion and face revocation of probation, and possi-
ble incarceration, in proceedings in which the
trial rights of a jury and proof beyond a reason-
able doubt, among other things, do not apply.

Id. at 120 (internal quotation marks and citations
omitted). The Court also recognized that states
have a dual concern with a probationer. Id. The
Court explained that “[o]n the one hand is the hope
that [the probationer] will successfully complete
probation and be integrated back into the commu-
nity. On the other is the concern, quite justified,
that he will be more likely to engage in criminal
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conduct than an ordinary member of the communi-
ty.” Id. at 120-21.

The Court concluded that ‘the balance of these
considerations requires no more than reasonable
suspicion to conduct a search of [the) probationer’s
house.” Id. at 121 (emphasis added). The Court
noted that “[t]he degree of individualized suspicion
required of a search is a determination of when
there is a sufficiently high probability that criminal
conduct is occurring to make the intrusion on the
individual’s privacy interest reasonable.” Id. (cita-
tion omitted). The Court recognized that, although
the Fourth Amendment ordinarily requires proba-
ble cause, “a lesser degree satisfies the Constitu-
tion when the balance of governmental and private
interests makes such a standard reasonable.” Id.
(citation omitted). The Court determined that
“Iw]lhen an officer has reasonable suspicion that a
probationer subject to a search condition is engaged
in criminal activity, there is enough likelihood that
criminal conduct is occurring that an intrusion on
the probationer’s significantly diminished privacy
interests is reasonable.” Id. The Court noted that
the same circumstances upon which the Court re-
lied in determining that “reasonable suspicion is
constitutionally sufficient also render a warrant
requirement unnecessary.” Id. at 121-22 (citing Il-
linois v. McArthur, 531 U.S. 326, 330 (2001) (not-
ing that general or individual circumstances, in-
cluding “diminished expectations of privacy,” may
justify an exception to the warrant requirement)).

The Court held that the warrantless search of
the defendant. which was supported by reasonable
suspicion and authorized by a condition of his pro-
bation, was reasonable under the Fourth Amend-
ment. Id. at 122. The Court left open the question
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of “whether the probation condition so diminished,
or completely eliminated, [the probationer’s) rea-
sonable expectation of privacy . . . that a search by
a law enforcement officer without any individual-
1zed suspicion would have satisfied the reasonable-
ness requirement of the Fourth Amendment.” Id. at
120 n.6.

This court first addressed the issue of probation
searches in State v. Davis, 191 S.W.3d 118 (Tenn.
Crim. App. 2006). The defendant in Davis appealed
the revocation of his probation for marijuana and
methamphetamine offenses stemming from his vio-
lation of a condition of his probation in which he
agreed “to a search, without a warrant, of my per-
son, vehicle, property, or place of residence by any
Probation/Parole officer or law enforcement officer,
at any time.” 191 S.W.3d at 119. The defendant’s
probation officer and two law enforcement officers
requested permission to search the defendant’s res-
idence following numerous complaints of traffic in
and out of the home and surveillance which re-
vealed that people known to be involved in the
manufacture of methamphetamine were entering
the home. Id. The defendant refused to allow the
officers to search his home, and the defendant's
probation was revoked as a result. Id.

On appeal, this court applied the analysis in
Knights and concluded that the search was permit-
ted because: (1) the warrantless search provision
was reasonably related as a condition of the [de-
fendant’s] probation; and (2) the attempted war-
rantless search of the [defendant’s] residence was
supported by reasonable suspicion.” Id. at 121-22.
Accordingly, the defendant’s refusal to submit to
the search constituted a violation of a condition of
his probation. Id. at 122.
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I. Reasonable Suspicion. The State contends
that, like the search in Knights and the attempted
search in Davis, the search of the Defendants’
home was supported by reasonable suspicion. Rea-
sonable suspicion requires “a lower quantum of
proof than probable cause.” State v. Pulley, 863
S.W.2d 29, 31 (Tenn. 1993). The Tennessee Su-
preme Court has recognized that

“[r]Jeasonable suspicion is a less demanding
standard than probable cause not only in the
sense that reasonable suspicion can be estab-
lished with information that is different in
quantity or content than that required to estab-
lish probable cause, but also in the sense that
reasonable suspicion can arise from information
that is less reliable than that required to show
probable cause.”

Id. at 32 (quoting Alabama v. White, 496 U.S.
325, 330 (1990)). In evaluating whether a police of-
ficer has a reasonable suspicion, supported by spe-
cific and articulable facts to believe a crime, a court
must consider the totality of the circumstances.
State v. Binette, 33 S.W.3d 215, 218 (Tenn. 2000).
“Those circumstances include the objective obser-
vations of the police officer, information obtained
from other officers or agencies, information ob-
tained from citizens, and the pattern of operation of
certain offenders.” State v. Day, 263 S.W.3d 891,
903 (Tenn. 2008). Additionally, the court “must also
consider the rational inferences and deductions
that a trained police officer may draw from the
facts and circumstances known to him.” State v.
Watkins, 827 S.W.2d 293,294 (Tenn. 1992) (citing
Terry v. Ohio, 392 U.S. 1, 21 (1968)).




88a

The evidence presented at the suppression hear-
ing established that Officer Hall received infor-
mation from Gream, a known methamphetamine
user, as he was serving her with an arrest warrant.
She mentioned “heavy players” in the Glass com-
munity in Obion County but declined to identify
anyone. When Officer Hall mentioned David
Hamm, Gream smiled and nodded her head. Gream
told Officer Hall that “they” had been trafficking
ice methamphetamine to Obion County from
“across the river” on a frequent basis and had pur-
chased more drugs within the past few days. Of-
ficer Hall did not testify who “they” were, and the
State did not ask Officer Hall to clarify the identi-
ties of the referenced persons. Regardless of the re-
liability of the information, none of Gream’s infor-
mation implicated Angela Hamm in any illegal ac-
tivity.

The only information linking Angela Hamm to
any illegal activity is the conclusory statement
from the confidential informant that David and
Angela Hamm were "doing it big in Glass.” The in-
formant had not observed the drug transactions
and provided secondary information from “friends
[who] purchase methamphetamine.” No evidence
was presented at the suppression hearing to estab-
lish that the informant was able to clarify how the
Defendants were “doing it big,” from whom his
friends had purchased drugs, or where the drugs
transactions occurred. This conclusory statement
fails to establish reasonable suspicion that Angela
Hamm, the probationer subject to the warrantless
search provision, had engaged or was engaging in
legal activity justifying the warrantless search of
her home.
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Likewise, the officers’ attempted controlled pur-
chase of methamphetamine from Clifton Hamm at
the Defendants’ residence failed, and the officers
were unable to establish through an independent
investigation that any illegal activity was occurring
in the Defendant’s house or that Angela Hamm was
involved. No explanation of their failure to pur-
chase drugs was offered at the suppression hear-
ing. If anything, the attempt at corroboration tend-
ed to disprove the allegation that David or Angela
Hamm was engaged in the sale of methampheta-
mine. Furthermore, Angela Hamm's association
with those who may have been engaged in illegal
drug-related activity was neither illegal nor a vio-
lation of any conditions of her probation.

The State also relies upon the officers’ interac-
tion with Clifton Hamm in the shop behind the De-
fendants’ house to establish reasonable suspicion.
However, we note that the presence of security
cameras around the property where Angela Hamm
lived as observed by the officers was not unlawful.
While Clifton Hamm falsely denied watching the
video feed of the cameras around the property and
turning off the television once the officers entered
the shop, his untruthfulness did not implicate An-
gela Hamm. Moreover, the officers continued to the
Defendants’ backyard into an outbuilding, with the
knowledge that the Defendants’ were not at home.

We conclude that the information possessed by
the officers at the time of the search was insuffi-
cient to establish reasonable suspicion that Angela
Hamm was engaged in illegal drug-related activity
at the home.

II. Totality of the Circumstances. The State
also asserts that reasonable suspicion to support
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the probation search was not required and that the
search of the Defendants’ house was reasonable
based upon the totality of the circumstances. While
neither the United States Supreme Court nor the
Tennessee Supreme Court have squarely addressed
whether something less than reasonable suspicion
would permit searches of probationers, this court
has previously held that, “[w]lhen a person has
signed a probation agreement providing written
consent for a warrantless search of the person’s
residence, such a search may be conducted if rea-
sonable suspicion for the search exists.” State v.
Tracy Lynn Carman-Thacker, No. M2014-
01859-CCA-R3-CD, 2015 WL 5240209, at *5 (Tenn.
Crim. App. Sept. 8, 2015) (citing United States v.
Knights, 534 U.S. 112 (2001), and State v. Davis,
191 S.W.3d 118 (Tenn. Crim. App. 2006)) (no perm.
app. filed); State v. Janet Michelle Stanfield,
Tony Alan Winsett, and Justin Bradley Stan-
field, No. W2015-02503-CCA-R3-CD, 2017 WL
1205952 (Tenn. Crim. App. Mar. 31, 2017), perm.
app. granted (Tenn. July 19, 2017). “When deter-
mining whether an officer had reasonable suspi-
cion, a court must consider the totality of the cir-
cumstances, as well as the rational inferences and
deductions that a trained officer may draw from
the facts known by the officer.” State v. Robert
Lee Hammonds, No. M2005-01352-CCA-R3-CD,
2006 WL 3431923, at *11 (Tenn. Crim. App. Nov.
29, 2006) (citing State v. Watkins, 827 S.W.2d
293, 294 (Tenn. 1992)).

Applying the above authority, we conclude that
there was no reasonable suspicion to support the
search in this case. The record simply does not
show that, at the time the officers searched the
house; they had reasonable suspicion that Hamm
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was engaged or was engaging in criminal activity.
To be clear, the officers admitted that they received
vague information that the Hamms may be en-
gaged in drug activity. The officers attempted to
buy drugs from the Hamm house but were unable
to do so. After their unsuccessful attempt, the offic-
ers went to Hamm’s house again, and she was not
there. They continued to the backyard area of
Hamm’s house to an outbuilding, where they en-
countered other individuals who were not engaged
in criminal activity. Nevertheless, they continued
to search Hamm’s house. Under the totality of the
circumstances approach, the officers’ subsequent
search of Hamm’s house was not supported by rea-
sonable suspicion; and therefore, did not comport
with Constitutional limits. See Knights, 534 U.S.
at 114; Tessier, 814 F.3d at 433; Tracy Lynn
Carman-Thacker, 2015 WL 5240209, at *2; State
v. Janet Michelle Stanfield, Tony Alan Win-
sett, and Justin Bradley Stanfield, 2017 WL
1205952, at *9.

We are compelled to note the State’s reliance
upon Tessier, 814 F.3d 432, to advance its position
that reasonable suspicion is not required to search
a probationer subject to a warrantless search con-
dition. In Tessier the United States Court of Ap-
peals for the Sixth Circuit held that the search of
the home of a Tennessee probationer who was sub-
ject to a warrantless search condition was constitu-
tional under the totality of the circumstances and
absent reasonable suspicion. 814 F.3d at 433-35.
The defendant was subject to the same warrantless
search condition as Angela Hamm, which the Sixth
Circuit described as a “‘standard’ search condition
that applies to all probationers in Tennessee.” Id.
at 433. The court held that, due to the existence of
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this “standard” condition and its conclusion that
the search served legitimate law enforcement
and/or probationary purposes, the search was con-
stitutional. Id. at 432-35.

We find Tessier distinguishable because the
warrantless search condition to which Angela
Hamm was subject was not a “standard” provision
to which all probationers in Tennessee are subject.
Our state legislature has not expressly authorized
warrantless searches as a condition of probation.
See T.C.A. § 40-35-303(d) (listing conditions of su-
pervised probation that a trial court may require of
a defendant). While the conditions listed in section
40-35-303(d) are not exhaustive, there is not a uni-
form warrantless search provision to which every
probationer in Tennessee is subject. Moreover, the
evidence presented at the suppression hearing es-
tablished that three different warrantless search
provisions are used by probation officers in that
district alone.2 It appears that the language of a
warrantless search provision differs according to
the office, division, or entity supervising the proba-
tioner.

III. Consent. It is unnecessary to resolve the
State's remaining issues concerning common au-
thority and whether Angela Hamm consented to
the search of her home by agreeing to the warrant-
less search provision as a condition of her proba-

2 While one of the warrantless search provisions presented
during the hearing was utilized by a private probation service
which provides supervision for the community corrections pro-
gram, a defendant may be sentenced to probation to be super-
vised under the community corrections program. See State v.
Christopher Schurman, No. M2011-01460-CCA-R3-CD, 2012
WL 1657057, at *2 (Tenn. Crim. App. May 10, 2012) (discussing
probation supervised by community corrections).
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tion because we have concluded that the search of
Hamm’s house was not supported by reasonable
suspicion.

CONCLUSION

Based on a thorough review of the record. we af-
firm the trial court’s ruling suppressing the evi-
dence and dismissing the indictment as to both De-
fendants.

CAMILLE R. MCMULLEN, JUDGE
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CONCURRING OPINION

JOHN EVERETT WILLIAMS, J., concurring.

I concur in the majority opinion, but I write sep-
arately to express my views regarding the addi-
tional issues that arise from warrantless, suspi-
cionless searches of probationers conducted pursu-
ant to a condition of probation.

Totality of the Circumstances/
Reasonable Suspicion

I believe that at a minimum, reasonable suspi-
cion is required before the State may conduct a
warrantless search of a probationer who is subject



95a

to a warrantless search requirement as a condition
of probation. While neither the United States Su-
preme Court nor the Tennessee Supreme Court
have addressed whether something less than rea-
sonable suspicion would permit searches of proba-
tioners, both courts have addressed the issue as it
related to parolees. See Samson v. California, 547
U.S. 843 (2006); State v. Turner, 297 S.W.3d 155
(Tenn. 2009).

Samson involved a challenge by a parolee to a
California law requiring every prisoner eligible for
parole to “‘agree in writing to be subject to search
or seizure by a parole officer or other peace officer
at any time of the day or night, with or without a
search warrant and with or without cause.”” 547
U.S. at 846 (quoting Cal. Penal Code Ann. § 3067).
The issue before the Court was “whether a suspi-
cionless search, conducted under the authority of
this statute, violates the Constitution.” Id. The
Court held that the statute was constitutional un-
der the Fourth Amendment. Id at 857.

The Court noted that “parolees have fewer ex-
pectations of privacy than probationers, because
parole is more akin to imprisonment than proba-
tion is to imprisonment.” Id. at 850. The Court fur-
ther noted that “‘[t]he essence of parole is release
from prison, before the completion of sentence, on
the condition that the prisoner abides by certain
rules during the balance of the sentence.”” Id.
(quoting Morrisey v. Brewer, 408 U.S. 471,477
(1972)). Applying the totality of the circumstances
approach, the Court concluded that searches under
the California law were constitutional. Id. at 852.
The Court stated, "Examining the totality of the
circumstances pertaining to petitioner’s status as a
parolee, ‘an established wvariation on imprison-
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ment,” . . . including the plain terms of the parole
search condition, we conclude that petitioner did
not have an expectation of privacy that society
would recognize as legitimate.” Id.

The Court concluded that the State’s interests
were substantial, reasoning that a State has an
“‘overwhelming” interest” in supervising parolees
because “parolees . . . are more likely to commit fu-
ture criminal offenses.” Similarly, this Court has
repeatedly acknowledged that a State’s interests in
reducing recidivism and thereby promoting reinte-
gration and positive citizenship among probation-
ers and parolees warrant privacy intrusions that
would not otherwise be tolerated under the tolerat-
ed under the Fourth Amendment.

Id. at 853 (quoting Pa. Bd of Prob. and Parole v.
Scott, 524 U.S. 357,365 (1998)). The Court recog-
nized that “[t]he California Legislature has con-
cluded that, given the number of inmates the State
paroles and its high recidivism rate, a requirement
that searches be based on individualized suspicion
would undermine the State’s ability to effectively
supervise parolees and protect the public from
criminal acts by reoffenders,” and agreed that the
conclusion made “eminent sense.” Id at 854. The
Court further reasoned that “[ijmposing a reasona-
ble suspicion requirement . . . would give parolees
greater opportunity to anticipate searches and con-
ceal criminality.” Id.

In Turner, the Tennessee Supreme Court held
that “parolees who are subject to a warrantless
search condition may be searched without reasona-
ble or individualized suspicion.” 297 S.W.3d at 157.
Unlike Sampson, the holding was not based upon a
statute that authorized warrantless searches of pa-



97a

rolees. Rather, the parolee in Turner signed a doc-
ument which provided that she “agree[d] to a
search, without a warrant, of [her] person, vehicle,
property, or place of residence by any Proba-
tion/Parole Officer or law enforcement, at any
time.” Id.

Our supreme court discussed the holding in
Sampson that warrantless, suspicionless searches
of parolees subject to a warrantless search condi-
tion did not violate the Fourth Amendment and
concluded that such searches also did not violate
the Tennessee Constitution. Id at 162-66. The court
concluded that the analysis in Samson “strikes the
correct balance between the severely diminished
privacy interests of a convicted felon serving the
remainder of his or her sentence on parole release
in the community, and society’s interests in both
reintegrating that felon and protecting itself
against recidivism.” Id at 165.

In examining the nature of parole, the court rec-
ognized that “[o]n the continuum of possible pun-
ishments and reductions in freedoms, parolees oc-
cupy a place between incarcerated prisoners and
probationers.” Id. at 162. The court recognized that
while on parole, parolees remain under the con-
finement of their sentences and in the legal custody
of the warden and are subject all of the conditions
of their parole. Id. at 163 (citations omitted). The
court noted that rather than a right, parole is a
privilege that the State “may accord to persons in-
carcerated for committing serious felonies in spite
of worrisome statistics of recidivism.” Id at 165.
The court stated that “this very real danger of re-
cidivism” must be taken into account in determin-
ing the constitutional parameters of what is “rea-
sonable” for parolees. Id.
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The court concluded that “[a]lthough a parolee’s
constitutional protections against unreasonable
searches may not be extinguished as completely as
those of incarcerated prisoners, parole status is a
‘powerful circumstance’ much more akin to incar-
ceration than probation or freedom in determining
the reasonableness of a search.” Id. (footnotes and
citations omitted). In reaching this conclusion, the
court cited with approval a concurring opinion in
United States v. Crawford, which explained that in
contrast to probationers; parolees “‘have been sen-
tenced to prison for felonies and released before the
end of their prison terms’” and are “‘deemed to
have acted more harmfully than anyone except
those felons not released on parole.”” Id at 165-66
(quoting United States v. Crawford, 372 F.3d 1048,
1077 (9th Cir. 2004) (en banc) (Kleinfeld, J., con-
curring)). The court held that “[a] parole condition
requiring that the parolee submit to warrantless
searches is reasonable in light of the parolee’s sig-
nificantly diminished privacy interests; the goals
sought to be attained by early release; and society’s
legitimate interest in protecting itself against re-
cidivism.” Id. at 166. The court employed the totali-
ty of the circumstances approach to determine
whether the search of the parolee’s home was rea-
sonable and held that a “suspicionless search of a
parolee subject to a warrantless search condition,
and which is conducted out of valid law enforce-
ment concerns, is not unreasonable.” Id at 167. The
court, however, was careful to note that its resolu-
tion of the issue of warrantless searches of parolees
pursuant to a condition of parole did not require
the court to resolve the issue as it related of proba-
tioners. Id. at 162 n.4.
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There i1s a conflict among jurisdictions regarding
the constitutionality of a warrantless search absent
reasonable suspicion of a probationer who is sub-
ject to warrantless searches as a condition of pro-
bation. Some jurisdictions have held that the war-
rantless search of a probationer subject to a war-
rant search condition was constitutional even ab-
sent reasonable suspicion based on the totality of
the circumstances. See, e.g. United States v. Wil-
ltams, 650 Fed. App’x. 977, 980 (11th Cir. 2016)
(holding that the suspicionless search the home of a
probationer subject to a warrantless search provi-
sion was constitutional where the search was con-
ducted primarily by probation officers); United
States v. Tessier, 814 F.3d 432, 434-35 (6th Cir.
2016) (upholding a warrantless search of a Tennes-
see probationer’s residence that was not based on
reasonable suspicion where the probationer was
subject to a warrantless search condition and the
search served a legitimate law enforcement or pro-
bationary purpose); United States v. King, 736 F.3d
805, 810 (9th Cir. 2013) (concluding that “a suspi-
cionless search, conducted pursuant to a suspicion-
less-search condition of a violent felon’s probation
agreement, does not violate the Fourth Amend-
ment”); State v. Adair, 383 P.3d 1132, 1135-38
(Ariz. 2016) (holding that a search of a probation-
er's home, conducted by probation officers pursuant
to valid probation conditions, need not be support-
ed by reasonable suspicion but declining to address
the constitutionality of the same search conducted
by law enforcement instead of probation officers);
State v. Vanderkolk, 32 N.E.3d 775, 779 (Ind. 2015)
(concluding that the holding in Samson also applies
to probationers and community corrections partici-
pants).
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Other jurisdictions have held that warrantless
searches of probationers subject to a warrantless
search condition must be supported by reasonable
suspicion. See, e.g. State v. Bennett, 200 P.3d 455,
463 (Kan. 2009) (holding that a probationer may
not be searched by a probation or law enforcement
officer absent reasonable suspicion and that a con-
dition imposed by the trial court subjecting the
probationer to random, suspicionless searches was
unconstitutional); State v. Cornell, 146 A.3d 895,
909 (Vt. 2016) (declining to extend Sampson to
searches of probationers and holding that “reason-
able suspicion for search and seizure imposed on
probationers is required by the Fourth Amend-
ment”); see also State v. Ballard, 874 N.W.2d 61, 62
(N.D. 2016) (concluding that the suspicionless
search of the home of an unsupervised probationer
who was subject to a warrantless search condition
was unreasonable under the Fourth Amendment);
Murry v. Commonuwealth, 162 S.E.2d 573, 581 (Va.
2014) (concluding that a probation condition sub-
jecting a probationer to a warrantless, suspicion-
less search by any probation or law enforcement
officer at any time was not reasonable in light to
the probationer’s background, his offenses, and the
surrounding circumstances).

Probationers have more limited privacy rights
than those of free citizens, but probations do enjoy
some expectation of privacy in their persons and
property. See Knights, 534 U.S. at 121 (describing a
probationer’s privacy interests as “significantly di-
minished"); Bennett, 200 P. 3d at 463 (stating that
“although probationers’ privacy rights are more
limited than are the rights of free citizens, proba-
tioners do enjoy some expectation of privacy in
their persons and property”); People v. Hale, 714



101a

N.E.2d 861, 863 (N.Y. 1999) (concluding that “a
probationer loses some privacy expectations and
some of the protections of the Fourth Amendment,
but not all of both”); Murry, 162 S.E.2d at 578 (rec-
ognizing that “probationers retain some expecta-
tion of privacy, albeit diminished”).

Although warrantless, suspicionless searches of
parolees pursuant to a condition of parole are per-
missible, probationers have a greater expectation of
privacy than parolees. See Samson, 547 U.S. at
850; Bennett, 200 P.3d at 462. The Tennessee Su-
preme Court has in fact described parole as more
closely akin to incarceration than it is to probation.
Turner, 297 S.W.3d at 165. Moreover, the degree to
which searches may impinge on probationers’ ex-
pectations of privacy is “not unlimited.” Griffin v.
Wisconsin, 483 U.S. 868, 875 (1987).

Our state legislature has determined that cer-
tain offenders are eligible for probation or some
other alternative sentence rather than imprison-
ment based upon the nature of the offenses, the
sentences imposed, and the offenders’ criminal his-
tories. See T.C.A. § 40-35-102(5), (6)(A) (providing
that a defendant who is sentenced as an especially
mitigated or standard offender and who has com-
mitted a Class C, D, or E felony should be consid-
ered a favorable candidate for alternative sentence
if certain conditions are met); id. § 40-35-303(a)
(providing that a defendant is eligible for probation
if the sentence imposed is ten years or less). Unlike
parolees, probationers generally have been convict-
ed of less serious felonies and have relatively short
criminal histories. Id § 40-35-102(5) (providing that
“convicted felons committing the most severe of-
fenses, possessing criminal histories evincing a
clear disregard for the laws and morals of society
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and evincing failure of past efforts at rehabilitation
shall be given first priority regarding sentencing
involving incarceration”). As a result, probationers
are deemed to have acted less harmfully than pa-
rolees or prison inmates.

The probation condition subjected Mrs. Hamm to
searches of her person, property, residence, and
vehicle at any time by any probation or law en-
forcement officer without a warrant and for both
probation and investigative purposes. To adopt the
State’s argument that law enforcement may con-
duct warrantless searches pursuant to this condi-
tion at any time and without reasonable suspicion
would, in reality, extinguish any Fourth Amend-
ment rights that Mrs. Hamm has as a probationer.

The two primary goals of probation are “rehabil-
itation and protecting society from future criminal
violations.” Knights, 534 U.S. at 119. The State has
a legitimate concern that a probationer is more
likely to engage in illegal activities than an ordi-
nary citizen. See id. at 121. The State also has an
interest in ensuring that a petitioner will success-
fully complete the term of probation and be inte-
grated back into society as a productive, law-
abiding citizen. One of the purposes of sentencing
i1s to impose punishment “to prevent crime and
promote respect for the law by . . . [e]ncouraging
effective rehabilitation of those defendants, where
reasonably feasible, by promoting the use of alter-
native sentencing and correctional programs that
elicit voluntary cooperation of defendants.” T.C.A. §
40-35-102(3)(C). To that end, probationers should
be encouraged to obtain and maintain employment,
further their education, support their families, and
maintain housing.
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Allowing suspicionless searches of probationers
and their property at any time could hamper the
goals of rehabilitation. A warrantless, suspicionless
search condition subjects a probationer to a search
of his or her person and belongings at any time and
any place, whether it is at the probationer’s em-
ployment, school, or home or while in a public area
such as a store or restaurant. Tue probation condi-
tion. therefore, could sanction intimidating and
harassing searches that are unrelated to the proba-
tioner’s rehabilitation or public safety, thus un-
dermining the purpose of the probation conditions.
While such intimidating and harassing searches
might be challengeable in a motion to suppress if
officers happen to discover evidence of illegal activ-
ity, a probationer who is following the. law and the
conditions of probation but nevertheless continues
to be subject to intimidating and harassing search-
es has little recourse.

A suspicionless search of a probationer at her or
her place of employment runs the risk of disrupting
the business and could subject the employer and
other employees to a search that would not other-
wise be constitutionally permissible. As a result, an
employer has less of an incentive to hire a proba-
tioner subject to this condition. Furthermore, a
warrantless, suspicionless search of a probationer
runs the risk of usurping the privacy rights of
those who would otherwise be protected under the
United States and Tennessee constitutions but who
happen to work, socialize, or live with the proba-
tioner.

The impact of a warrantless search on the rights
of both probationers and regular citizens is too
great to authorize without requiring reasonable
suspicion. Absent, at minimum, a reasonable suspi-
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cion requirement, a probation or law enforcement
officer may search a probationer subject to a war-
rantless search condition at any time and place. It
appears that this warrantless search condition ap-
plies to probationers convicted of either felonies or
misdemeanors. As a result, in two years, hundreds
of thousands of probationers scattered throughout
the State of Tennessee will be subject to searches
heretofore unheard of, and its negative impact
could be immeasurable. Not only can the condition
negatively affect a probationer’s employment op-
portunities, it can also affect his or her relationship
with family and friends. A probationer whose per-
son or property is being searched may subject the
persons and property of those surrounding the pro-
bationer to a search. For example, in the present
case, the officers did not limit their search to those
portions of the house over which Mrs. Hamm main-
tained authority or control. Rather, the officers
searched every room in the house with the excep-
tion of a small girl’s room and despite information
that Mr. Clifford Hamm and his teenage son lived
in and maintained personal property in the home.

While a search conducted pursuant to a war-
rantless search condition may be unreasonable
even absent a reasonable suspicion requirement if
the search is based upon harassment or some other
purpose that does not constitute a legitimate law
enforcement purpose, the probationer only has a
viable action of recourse if he or she is charged
with a criminal offense as a result of evidence
seized during the search. Under such circumstanc-
es, the probationer may seek to have the evidence
seized during the search suppressed. However, if
no incriminating evidence is discovered, the proba-
tioner does not have a viable recourse of action
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even if the probationer is subjected to multiple
warrantless, suspicionless searches. A reasonable
suspicion requirement recognizes that probationers
have less privacy rights than regular citizens but
protects probationers from multiple and continuing
warrantless searches when there is no indication
that the probationers are engaging in illegal activi-

ty.

While the privacy rights of petitioners are more
limited than the rights of free citizens, probation-
ers do have some expectation of privacy in their
persons and property. “Law enforcement efforts
must be - reasonably calculated with reference to
the probationers' privacy rights.” Bennett, 200 P.3d
at 463. I conclude that a reasonable suspicion
standard properly recognizes the reduced privacy
rights of probationers while balancing the State’s
goals of rehabilitation and, protection of the public
from any further illegal activity by the probationer.
Reasonable suspicion is not an overly burdensome
standard of proof. See Griffin, 483 U.S. at 879-80.

In the present case, the search of the Defend-
ants’ home was not supported by reasonable suspi-
cion. Therefore, the search was not reasonable
based on the totality of the circumstances, and the
trial court properly granted the Defendants’ mo-
tions to suppress on this basis.

Consent

I also believe that it is necessary to address the
State’s contention that Mrs. Hamm consented to
the search of her home by agreeing to the warrant-
less search provision as a condition of probation. In
making its argument, the State relies upon the or-
der setting out the conditions of probation, which
was signed by Mrs. Hamm, the probation officer,
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and the trial court. While the document signed by
Mrs. Hamm listing the conditions of probation is
entitled “Probation Order,” it is a preprinted form
prepared by the Field Services Division of the Ten-
nessee Department of Correction that includes
blanks in which information regarding Mrs.
Hamm, her conviction, and her sentence were
handwritten. The form also includes the signatures
of Mrs. Hamm, the trial judge, and the probation
officer as a “witness.” The form was not signed by
the prosecutor or Mrs. Hamm’s attorney, and there
is no indication that Mrs. Hamm was allowed to
review the form with counsel before signing it or
was otherwise informed that she was foregoing her
Fourth Amendment rights as a condition of proba-
tion. Such a practice does not appear to be uncom-
mon. During the suppression hearing, the defense
presented a preprinted form of community correc-
tion rules utilized by Weststate Corrections Net-
work, a private company, which provides for war-
rantless searches and only requires the signature
of the defendant.

In State v. Davis, this court recognized that “[a]
probationer’s waiver of his Fourth Amendment
rights is no less voluntary than the waiver of rights
by a defendant who pleads guilty to gain the bene-
fit of a plea bargain.” 191 S.W.3d 118, 122 (Tenn.
Crim. App. 2006) (citing Bordenkricher v. Hayes,
434 U.S. 357, 360-64 (1978)). When a defendant
seeks to waive his rights and enter a guilty plea,
however, defense counsel and the trial court are
required to take actions to ensure that the defend-
ant's waiver is knowingly, intelligently, and volun-
tarily made. The defendant’s counsel must advise
the defendant of the rights that he or she is waiv-
ing by pleading guilty to ensure that the defendant
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understands his rights and the implications of the
plea. There then must be an affirmative showing in
the trial court that the defendant is knowingly and
voluntarily entering the plea and was m:ade aware
of the significant consequences of the plea. See
Boykin v. Alabama, 395 U.S. 238, 242 (1969); State
v. Pettus, 986 S.W.2d 540, 542 (Tenn. 1999); State
v. Mackey, 553 S.W.2d 337,340 (Tenn. 1977). The
trial court must determine if the guilty plea is
knowingly entered by questioning the defendant to
ensure that the defendant understands the plea
and its consequences. Pettus, 986 S.W.2d at 542;
Blankenship v. State, 858 S.W.2d 897, 904 (Tenn.
1993).

Defense counsel must advise a “noncitizen client
that pending criminal charges may carry a risk of
adverse 1mmigration consequences.” Padilla v.
Kentucky, 559 U.S. 356, 369 (2010). Likewise, a tri-
al court must advise a defendant who is entering a
plea of guilty or nolo contendere that the plea may
affect the defendant’ s immigration or naturaliza-
tion status, and the trial court must determine that
counsel has advised the defendant of the “immigra-
tion consequences of a plea.” Tenn. R Crim. P.
11(b)(J). A trial court also must advise a defendant,
who is entering a plea of guilty or nolo contendere
to an offense for which the defendant will receive a
sentence of community supervision for life, that the
defendant will receive the additional sentence, and
the trial court must determine that counsel has ad-
vised the defendant of the community supervision
for life sentence and its consequences. Tenn. R.
Crim. P. 11(b)(K).

However, these precautions are not taken when
a probationer signs a form agreeing to warrantless
searches as a condition of probation and, thus,
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waiving one of the most basic constitutional rights.
Rather, a probationer is required to sign a pre-
printed form prepared by the probation office gen-
erally after the probationer has been sentenced to
probation and without the advice of counsel or any
questioning by the trial court to ensure that the
probationer understands the consequences of the
condition. The consequences of a probationer waiv-
ing his or her Fourth Amendment rights and being
subjected to a warrantless search condition are too
great to base its validity on a preprinted form pre-
pared by either a State-run or private probation of-
fice and signed by a probationer with little bargain-
ing power and without the advice of counsel or any
actions by the trial court to ensure that the waiver
is knowing, voluntary, and intelligent. A person’s
Fourth Amendment rights are of such importance
that any waiver of those rights as a condition of
probation should be made as part of the plea collo-
quy rather than in a backroom of a courthouse
without the presence of counsel. If a person’s
Fourth Amendment rights can be waived with such
little formality as evidenced in this case, why can-
not the right to an attorney, notice, and a hearing
also be waived as it relates to future probation vio-
lations or other prosecutions?

Another troubling aspect made apparent by this
particular case is that the “consent” to search as
alleged by the State was given to the probation of-
fice or to a probation officer in furtherance of the
mission of rehabilitation. Traditionally, probation
officers are not trained in crime detection, investi-
gation. or the constitutional requirements that pro-
tect a citizen’s full panoply of rights. Moreover, as
this case illustrates, this “consent” can be used by
any law enforcement agency in this state, other ju-
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risdictions, or the federal government to justify a
search of any area where the probationer might be
located regardless of whether it furthers the goal of
rehabilitation of the probationer subject to the
warrantless search condition. See Murry v. Com-
monwealth, 762 S.E.2d 573, 580 (Va. 2014) (“Law
enforcement officers, however, do not have the
same responsibility as probation officers with re-
spect to rehabilitating probationers.”). This “con-
sent,” when taken to its logical conclusion and
without a minimum standard of reasonable suspi-
cion, would allow federal law enforcement officers
to compare their federal gun registration database
against the records of all known felons who are on
probation and search for guns in homes where the
probationers reside and vehicles in which the pro-
bationers have an ownership interest notwith-
standing the rights of other citizens. This concern
1S why court action is necessary in limiting the
substantial authority granted to law enforcement
through the practice of a warrantless search condi-
tion.

While the risk of recidivism has been utilized as
a justification for the warrantless search condition,
this risk of recidivism continues even after the pro-
bationer completes his or her term of probation. A
defendant who is convicted of a criminal offense
committed after the defendant has completed a
term of probation is still considered a recidivist;
yet, the defendant retains his or her Fourth
Amendment rights upon completion of probation.

Even if a probationer may voluntarily consent to
suspicionless, warrantless searches as a condition
of probation and thus waive his or her Fourth
Amendment rights, the State has failed to present
any evidence surrounding the circumstances lead-
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ing to Mrs. Hamm signing the order that included
the warrantless search condition. “The consent ex-
ception to the warrant requirement applies when a
person voluntarily consents to a search.” State v.
Reynolds, 504 S.W.3d 283, 306 (Tenn. 2015) (citing
Schneckloth v. Bustamante, 412 U.S. 218,219
(1973); State v. Berrios, 235 S.W.3d 99, 109 (Tenn.
2007)). The State bears the burden of establishing
that “‘consent was, in fact, freely and voluntarily
given.”” Reynolds, 504 S.W.3d at 306 (quoting
Schneckloth, 412 U.S. at 222). ““The pertinent
question is . . . whether the [individual’s] act of
consenting is the product of an essentially free and
unconstrained choice. If the [individual’s] will was
overborne and his or her capacity for self-
determination critically impaired, due process is
offended.”” Id. at 306-07 (quoting State v. Cox, 171
S.W.3d 174, 185 (Tenn. 2005)). The issue of wheth-
er a person voluntarily consented to a search is de-
termined based upon the totality of the circum-
stances in each case. Id at 307.

Although the prosecutor referenced a guilty plea
during the suppression hearing, no evidence was
presented during the hearing establishing the
terms of any plea agreement that resulted in the
convictions for which Mrs. Hamm was on proba-
tion. It is unknown whether probation was agreed
to by the parties under the terms. of the plea
agreement or whether probation was ordered by
the trial court following a sentencing hearing. No
evidence was presented to establish whether the
warrantless search condition was ordered by the
trial court as a condition of Mrs. Hamm’s probation
or whether the condition was imposed by the office
supervising Mrs. Hamm’s probation. No evidence
was presented regarding the time and place where
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Mrs. Hamm signed to order that included the war-
rantless search condition, whether her counsel was
present, whether the condition was reviewed with
Mrs. Hamm before she signed it, and whether she
understood the implications of the warrantless
search condition. Finally, no proof was presented
regarding Mrs. Hamm’s “age, education, intelli-
gence, knowledge, maturity, sophistication, [and]
experience,” all of which are relevant circumstanc-
es. Cox, 171 S.W.3d at 185. Most of this evidence
could have been presented through Mrs. Hamm’s
probation officer, who testified at trial, but that the
State failed to question the probation officer about
any of the circumstances under which Mrs. Hamm
signed the probation order. Thus, the State failed
to meet its burden of establishing that Mrs. Hamm
voluntarily consented to warrantless searches by
signing the order that included the condition.

In conclusion, I concur with the majority opinion
affirming the trial court’s granting of the Defend-
ants’ motion to suppress evidence seized during the
search of their home. At a minimum, reasonable
suspicion should be required for a government
agency to conduct a warrantless search of a proba-
tioner who 1s subject to a warrantless search condi-
tion of his or her probation. Moreover, the trial
court should inform a defendant of the warrantless
search condition during any plea colloquy and any
knowing and intelligent waiver of a defendant’s
Fourth Amendment rights as a condition of proba-
tion should be affirmed in open court. Finally, lim-
its should be placed on what agencies and jurisdic-
tions may utilize the warrantless search condition
to conduct a warrantless search of the probationer
based on reasonable suspicion.
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JOHN EVERETT WILLIAMS, JUDGE
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APPENDIX F

IN THE COURT OF CRIMINAL APPEALS
OF TENNESSEE AT JACKSON
January 4, 2017 Session

No. W2016-01282-CCA-R3-CD
STATE OF TENNESSEE

v.

ANGELA CARRIE PAYTON HAMM
AND DAVID LEE HAMM

Appeal from the Circuit Court of Obion County
No. CC-16-CR-15
Jeff Parham, Judge

Filed: August 11, 2017

DISSENTING OPINION

ALAN E. GLEN, J., dissenting.

I dissent from the majority opinion for reasons
which I will explain.

The majority is correct that there is a split of
authority as to whether reasonable suspicion must
exist before a search may be made pursuant to a
probation order providing that, as a condition of
probation, the probationer is subject to warrantless
searches. See Jay M. Zitter, Validity of Require-
ment That as Condition of Probation, Defend-
ant Submit to Warrantless Searches,
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99 A.L.R.5th 557 (2002). However, I do not believe
it is necessary for this court to make a determina-
tion as to this question, for it is clear that the offic-
ers had reasonable suspicion to search Angela
Hamm’s residence.

Regarding the addictive nature of methamphet-
amine, the Tennessee Court of Appeals has ex-
plained:

“Methamphetamine i1s powerfully addictive. It
has one of the highest recidivism rates of all
abused substances. Research demonstrates that
a severe methamphetamine abuser’s brain func-
tioning does not return to normal for up to one
year after the abuse ends. According to Dr. John
Averitt, a psychologist and drug treatment coun-
selor in Cookeville, Tennessee, “[a] chronic meth
user’s brain is never the same again. Normal
pleasures, like a trip to the beach or a pleasant
meal, no longer feel good. You've got to keep us-
ing the drug to feel that pleasure, or take the
drug to stop the terrible feelings that result.”
For these reasons, the Tennessee Governor’s
Task Force recommends treatment programs
with durations of at least twelve months to help
recovering methamphetamine addicts.”

In the matter of April F., Dylan F., and Devin
F., No. W2010-00803-COA-R3-PT, 2010 WL
4746245, at *5 n.9 (Tenn. Ct. App. Nov. 22, 2010)
(quoting In re M.J.M. JR., L.P.M., & C.A.O.M,,
No. M2004-02377-COA-R3-PT, 2005 WL-873302, at
*10 (Tenn. Ct. App. Apr. 14, 2005)).

Considering the totality of the circumstances, it
is clear that the officers had reasonable suspicion
to make the limited search of the Defendants’ resi-
dence. They knew that Angela Hamm was on pro-
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bation for the manufacture of a controlled sub-
stance and had received information from sources,
of uncertain reliability, that she was in possession
of methamphetamine, a powerfully addictive drug.
So, officers went to the residence and, not receiving
a response to their knock, asked a teenaged boy in
the yard if others were present. He replied that
they were in a shop behind the house, which offic-
ers then entered. They saw three men, monitoring
feeds from four surveillance cameras aimed around
the residence. One of the men quickly turned off
the monitor, after seeing the officers, and then de-
nied that it had been turned on. Given all of this,
the officers clearly had reasonable suspicion that
Angela Hamm had returned to the drug business.
Thus, their search of the Defendants’ residence was
permitted by the probation order.

I further disagree with the majority in conclud-
ing that officers did not have the right to seize
items, apparently, of David Hamm, who was not on
probation. In fact, it is difficult to envision how
they could have avoided doing so, since the Defend-
ants shared a bedroom and a closet. Thus, under
the doctrine of common authority, I believe that
David Hamm’s drugs were lawfully seized as well.

Accordingly, I would reverse the trial court’s de-
termination that the search and the seizure of the
drugs were unlawful and would reinstate the in-
dictment as to both Defendants.

ALAN E. GLENN, JUDGE
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APPENDIX G

IN THE CIRCUIT COURT OF
OBION COUNTY, TENNESSEE

Docket No. CC-16-CR-15
STATE OF TENNESSEE
L.

ANGELA CARRIE PAYTON HAM AND
DAvVID LEE HAMM

Filed: June 6, 2016

ORDER DISMISSING INDICTMENT

On March 22, 2016, the Court heard Motions to
Suppress the evidence in this cause as to both de-
fendants and took the matter under advisement.

On May 2, 2016, the Court ruled that a valid
probation agreement providing in paragraph 7
that, “I agree to a search, without a warrant, of my
person, vehicle, property, or place or residence by
any Probation/Parole Officer or law enforcement
officer, at any time” still requires reasonable suspi-
cion and that the facts of this case did not support
a finding of reasonable suspicion. The Court fur-
ther ruled that it was not required under the cir-
cumstances to determine the second issue of
whether the Probationer by executing a probation
agreement gives third-party consent to search of
the residence of her later acquired husband, the
Co-Defendant in the case.
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On June 6, 2016, the State appeared before the
Court and announced its inability to proceed with
the prosecution. Upon motion of the defendants to
dismiss the indictment, the Court granted the mo-
tion to dismiss

IT IS SO ORDERED.
Entered this 6th day of June, 2016.

[s/[Illegible]
CIRCUIT JUDGE

APPROVED FOR ENTRY:

/s/ [Illegible]
Assistant District Attorney

/s/ [Illegible]
Attorney for Defendant Angela Hamm

/s/ [Illegible]
Attorney for Defendant David Hamm
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APPENDIX H

IN THE CIRCUIT COURT OF TENNESSEE FOR
THE TWENTY SEVENTH JUDICIAL DISTRICT
AT UNION CITY, OBION COUNTY

Docket No. CC-16-CR-15
STATE OF TENNESSEE,
U.

ANGELA CARRIE PAYTON HAMM,
DEFENDANT

Docket No. CC-16-CR-15A
STATE OF TENNESSEE,

US.

DAVID LEE HAMM,
DEFENDANT

Filed: May 2, 2016

ORDER ON MOTION TO SUPRRESS

THIS MATTER is before the Court on Co-
Defendant’s Motions to Suppress evidence seized as
a result of a Warrantless search, where Defendant,
Angela Hamm, is subject to a valid probation
agreement. The agreement provides under para-
graph 7 that, “I agree to- a search, without a war-
rant, of my person, vehicle, property, or place of
residence by any Probation/Parole Officer or law
enforcement officer, at any time.”
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It is undisputed that agents of the 27th Judicial
Drug Task force went to the residence of the De-
fendant to search based on the fact the Defendant
was on probation. It is further undisputed that the
officer would not have enough probable cause to
support the application of a search warrant.

Previous case law set forth the proposition that
an officer can search a probationer’s residence pur-
suant to the probation agreement, if the officer has
reasonable suspicion of criminal activity or viola-
tion of the order.

“When an officer has reasonable suspicion that
the probationer subject to a search condition is en-
gaged in criminal activity, there is enough likeli-
hood that criminal conduct is occurring that an in-
trusion on the probationer’s significantly dimin-
ished privacy interest is reasonable”, U.S. vs
Knight, 534 U.S. 121.122(2001).

The state takes the position that reasonable
suspicion 1is present in the case. However, the
Court disagrees with the interpretation of the evi-
dence for the following reasons:

1) Officer James Hall received a tip from a per-
son he had pulled over on a traffic stop that
generally said there were some “heavy play-
ers” in the Obion County Glass Community.

2) This person however never mentioned a
name or how she knew this information.

3) Officer Hall suggested the name of Defend-
ant David Hamm, to the person who winked
and smiled, but never mentioned the De-
fendant Angela Hamm.

4) Officer Ben Yates testified he received in-
formation from a reliable informant that



5)

6)
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there were some people in Glass “doing it
big.”

The informant was not identified, nor was
there any indication as to why the informant
was reliable.

The informant’s information was second-
hand information from another informant
who had attempted unsuccessfully to pur-
chase drugs from another resident (Clifton
Hamm) at the location.

The Court can find nothing by way of articulable

facts to support the reasonable suspicion of the of-
ficer to justify a search pursuant to the probation
order and therefore Grants the Motion to Suppress.

The Court is not required under the circum-

stances to determine the second issue of whether
the Probationer by executing a probation agree-
ment gives third-party consent to search the resi-
dence of her later acquired husband, the Co-
Defendant herein.

ENTERED this 2 day of May, 2016.

/s/ Jeff Parham
JEFF PARHAM, CIRCUIT JUDGE




