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QUESTION PRESENTED 

Whether a defendant is “unable to stand trial” within 
the meaning of the Interstate Agreement on Detainers, 
18 U.S.C. App. 2, § 2, art. VI(a), when he or she has a 
motion pending before the trial court. 
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PETITION FOR A WRIT OF CERTIORARI 

Sok Bun petitions for a writ of certiorari to review 
the judgment of the United States Court of Appeals for 
the Fourth Circuit. 

OPINION BELOW 

The decision of the Fourth Circuit (Pet. App. 1a) is 
reported at 945 F.3d 144 (4th Cir. 2019).  The decision of 
the district court (Pet. App. 26a) is unreported. 

JURISDICTION 

The judgment of the Fourth Circuit was entered on 
December 16, 2019.1  This Court has jurisdiction 
pursuant to 28 U.S.C. § 1254(1). 

STATUTES INVOLVED 

The Interstate Agreement on Detainers, 18 U.S.C. 
App. 2, § 2, art. IV(a) provides: 

The appropriate officer of the jurisdiction in 
which an untried indictment, information, or 
complaint is pending shall be entitled to have a 
prisoner against whom he has lodged a detainer 
and who is serving a term of imprisonment in any 
party State made available in accordance with 
article V(a) hereof upon presentation of a written 
request for temporary custody or availability to 
the appropriate authorities of the State in which 
the prisoner is incarcerated[.] 

                                                 
1 The Fourth Circuit had jurisdiction under 28 U.S.C. § 1291.  The 
district court had jurisdiction under 18 U.S.C. § 3231. 
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18 U.S.C. App. 2, § 2, art. IV(c) provides: 

In respect of any proceeding made possible by 
this article, trial shall be commenced within one 
hundred and twenty days of the arrival of the 
prisoner in the receiving State, but for good cause 
shown in open court, the prisoner or his counsel 
being present, the court having jurisdiction of the 
matter may grant any necessary or reasonable 
continuance. 

18 U.S.C. App. 2, § 2, art. VI(a) provides:  

In determining the duration and expiration dates 
of the time periods provided in articles III and IV 
of this agreement, the running of said time 
periods shall be tolled whenever and for as long 
as the prisoner is unable to stand trial, as 
determined by the court having jurisdiction of the 
matter. 

INTRODUCTION 

The Interstate Agreement on Detainers (IAD), 18 
U.S.C. App. 2, § 2, sets the time limit by which a 
defendant must be tried when the defendant is charged 
in one jurisdiction while serving a sentence in another.  
These time limits are tolled during “necessary or 
reasonable continuance[s],” as ordered by the district 
court, 18 U.S.C. App. 2, § 2, art. IV(c), as well as during 
any time a defendant is “unable to stand trial.”  18 U.S.C. 
App. 2, § 2, art. VI(a).   

Under the IAD, trial must begin within 120 days 
after the defendant arrives in the jurisdiction.  18 U.S.C. 
App. 2, § 2, art. IV(c).  Petitioner Sok Bun was serving a 
state sentence in South Carolina when he was indicted 
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in federal court for conspiracy to possess 
methamphetamine with the intent to distribute.  He was 
tried over 120 days after he first appeared in federal 
court, following multiple defense motions and 
government-requested continuances.  The Fourth 
Circuit concluded that the trial was timely, in part 
because the Petitioner (and his co-defendant’s) motions 
had tolled the IAD’s time limits.  

In holding that the pendency of a defendant’s 
motions render the defendant “unable to stand trial”—
thus tolling the IAD’s 120-day time limit—the Fourth 
Circuit joined the position adopted by a majority of 
courts in an entrenched and well-established conflict 
over the meaning of Article VI of the IAD.  The Fifth 
and Sixth Circuits have held that a defendant’s motions 
do not render him unable to stand trial, and thus time 
while motions are pending is not excludable under the 
IAD.  The First, Second, Seventh, Ninth, D.C., and now 
Fourth Circuits have held directly to the contrary.  This 
square conflict has existed for decades and will not be 
resolved absent this Court’s intervention. 

This issue upon which courts are divided is cleanly 
and squarely presented here, and there is no rational 
reason, and indeed significant unfairness, arising from 
the fact that the IAD means different things in different 
parts of the country.  This unfairness is exacerbated by 
the fact that the majority rule—the one adopted by the 
Fourth Circuit—is incorrect.  Holding that a defendant 
is unable to stand trial while he has motions pending 
before the trial court runs counter to the text of the IAD.  
Moreover, this holding cannot be justified by reference 
to the Speedy Trial Act (as the Fourth Circuit reasoned), 
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because the Speedy Trial Act was enacted after the IAD 
and, in any event, cannot change the IAD’s unambiguous 
text.   

The petition for certiorari should be granted.  

STATEMENT OF THE CASE 

A. Statutory Background 

1.  The Interstate Agreement on Detainers, 18 U.S.C. 
App. 2, § 2, governs the transfer and timely trial of 
criminal defendants who are indicted in one jurisdiction 
while serving a sentence in another.  Forty-eight states, 
as well as the federal government, the District of 
Columbia, Puerto Rico, and the Virgin Islands, have 
entered into the IAD.  Carchman v. Nash, 473 U.S. 716, 
719 (1985).  As a congressionally sanctioned compact, the 
IAD is a federal law subject to interpretation by the 
federal courts.  Id. 2 

A “detainer is a notification filed with the institution 
in which a prisoner is serving a sentence, advising that 
he is wanted to face pending criminal charges in another 
jurisdiction.”  United States v. Mauro, 436 U.S. 340, 359 
(1978) (quoting H.R. Rep. No. 91-1018, at 2 (1970); S. 
Rep. No. 91-1356, at 2 (1970)). 

Before the IAD, detainers were widely misused, and 
remained pending over prisoners for extended periods 
of time.  The problems with this system were identified 
in the 1940s by the Joint Committee on Detainers (an 
organization with representatives from law 
                                                 
2 Louisiana and Mississippi have not entered into the Agreement.  
Council of State Governments, Nat’l Ctr. for Interstate Compacts, 
Agreement on Detainers (2019), http://apps.csg.org/ncic/Compact.
aspx?id=1. 
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enforcement, prison, and criminal law groups) and 
echoed by the Council of State Governments in the 
1950s.  Id. at 349-50 & n.16.  Prisoners were often held in 
close custody and denied access to rehabilitation, work, 
and training programs, for no other reason than that 
they were subject to a detainer originating from another 
jurisdiction.  Id. at 359-60 (citing Council of State 
Governments, Suggested State Legislation Program for 
1957, at 74 (1956)).  In addition, prisoners with detainers 
sometimes lost interest in such rehabilitative programs 
when faced the possibility of further, unknown 
sentences in other jurisdictions.  Id. at 359. 

In response to these problems, the Council of State 
Governments created a draft version of the IAD and 
included it in its “Suggested State Legislation Program” 
in 1957.  Id. at 350-51.  Over the next two decades or so, 
almost all of the states enacted legislation to enter into 
the IAD.  In 1970, Congress did so as well, raising the 
same concerns about lengthy detainers.  Interstate 
Agreement on Detainers Act, Pub. L. No. 91-538, 84 
Stat. 1397 (1970); H.R. Rep. No. 91-1018, at 3 (1970); S. 
Rep. No. 91-1356, at 3 (1970), as reprinted in 1970 
U.S.C.C.A.N. 4864, 4865-66. 

Article I of the IAD highlights the importance of 
resolving cases in a timely manner, noting that 
“difficulties in securing speedy trial of persons already 
incarcerated in other jurisdictions . . . obstruct programs 
of prisoner treatment and rehabilitation.”  18 U.S.C. 
App. 2, § 2, art. I.  The purpose of the IAD, therefore, is 
“to encourage the expeditious and orderly disposition of 
such charges . . . and all detainers.”  Id. 
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Article III and Article IV lay out the main 
mechanisms by which the IAD achieves this purpose.  
Both articles contain time limits on when a trial must 
begin. 

Under Article IV—the article most relevant here—
officers from the jurisdiction with a pending indictment, 
information, or complaint (the “receiving State”) may 
obtain the temporary presence of an incarcerated 
defendant upon filing a written request with the 
incarcerating state (the “sending State”).  18 U.S.C. 
App. 2, § 2, art. IV(a).  When the defendant’s presence is 
obtained this way, “trial shall be commenced within one 
hundred and twenty days of the arrival of the prisoner 
in the receiving State.”  18 U.S.C. App. 2, § 2, art. IV(c).  
However, if “the prisoner or his counsel are present” and 
if “good cause [is] shown in open court,” “the court 
having jurisdiction of the matter [in the receiving State] 
may grant any necessary or reasonable continuance.”  
Id.  In addition, the time period is “tolled whenever and 
for as long as the prisoner is unable to stand trial, as 
determined by the court having jurisdiction of the 
matter.”  18 U.S.C. App. 2, § 2, art. VI(a).  

Under Article III, a prisoner with a detainer lodged 
against him may request a final disposition on the 
indictment, information, or complaint.  8 U.S.C. App. 2, 
§ 2, art. III(a).  Once he has done so, he must be tried 
within 180 days, subject to the same tolling provisions 
described above.  8 U.S.C. App. 2, § 2, arts. III(a), VI(a). 

If trial does not occur within the time limits, the 
indictment, information, or complaint must be dismissed.  
18 U.S.C. App. 2, § 2, art. V(c).  If the receiving State is 
the federal government, the dismissal may be with or 
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without prejudice, subject to the district court’s 
weighing of certain enumerated factors.  18 U.S.C. App. 
2, § 9(1).  For all other receiving States, the dismissal 
must be with prejudice.  18 U.S.C. App. 2, § 2, art. V(c). 

Separately, the IAD requires that once a prisoner 
has been bought to the receiving State, he must remain 
there until trial.  18 U.S.C. App. 2, § 2, art. IV(e).  Only 
if the receiving State is the federal government and the 
court orders the defendant’s return to the sending State 
after notice and an opportunity for a hearing may the 
defendant be sent back.  18 U.S.C. App. 2, § 9(2).  If this 
“anti-shuttling” provision is violated, the indictment 
must be dismissed.  18 U.S.C. App. 2, § 2, art. IV(e); 
Alabama v. Bozeman, 533 U.S. 146, 149 (2001).  Again, if 
the receiving State is the federal government, the 
dismissal may be with or without prejudice.  18 U.S.C. 
App. 2, § 9(1). 

2.  Four years after the federal government entered 
into the IAD, Congress passed the Speedy Trial Act of 
1974.  See 18 U.S.C. § 3161 et seq.; Speedy Trial Act of 
1974, Pub. L. No. 93-619, tit. I, § 101, 88 Stat. 2076, 2080 
(1975), as amended, Pub. L. No. 96-43, §§ 2 to 5, 93 Stat. 
327, 327-28 (1979).  The Speedy Trial Act imposes a 
seventy-day limit on the time between indictment and 
trial.  In certain enumerated circumstances, however, 
that period is extended.  18 U.S.C. § 3161(h).  For 
example, any “delay resulting from any pretrial motion, 
from the filing of the motion through the conclusion of 
the hearing on, or other prompt disposition of, such 
motion” is automatically excluded from the time limit.  
Id. § 3161(h)(1)(D).  Also automatically excluded is 
“[a]ny period of delay resulting from the fact that the 
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defendant is mentally incompetent or physically unable 
to stand trial.”  Id. § 3161(h)(4).  Finally, continuances 
are excluded from the seventy days as well, provided the 
judge finds that the “ends of justice served by [ordering 
the continuance] outweigh the best interest of the public 
and the defendant in a speedy trial” and sets forth her 
reasons for that finding in the record.  Id. § 3161(h)(7). 

B. Factual and Procedural Background 

1.  In September 2016, petitioner Sok Bun and 
fourteen other individuals were indicted in federal court 
in South Carolina for conspiracy to possess 
methamphetamine with intent to distribute, among 
other offenses.  At the time, Bun was—and still is—
serving a life sentence in South Carolina state prison.  
Bun and one of his co-defendants, James Peterson, were 
arraigned in federal court in early November 2016; 
detainers were then lodged against them that day. 

Later that month, Peterson was brought to district 
court for a pretrial hearing.  Following the hearing, he 
was returned to state custody.  In response, Peterson 
moved to dismiss his indictment under the IAD’s anti-
shuttling provision.  On January 23, 2017, the district 
court held a hearing and granted the motion.  A week 
later, the court ruled that the dismissal would be without 
prejudice.  Although the court found that Bun had not 
been improperly shuttled, because he had not appeared 
in district court between when his detainer was filed and 
the January 23 hearing, the court nevertheless 
dismissed the indictment as to Bun as well, for the sake 
of simplicity.  
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2.  The government reindicted Bun, Peterson, and 
other defendants on February 15 and they were 
arraigned in federal court on February 24.   

On April 7, the government and one of the other 
defendants moved for a continuance.  After a hearing, 
the court granted the motion on April 11, finding that the 
ends of justice would be served by the continuance.  The 
continuance ran until the next term of court, which was 
scheduled to begin July 10, 2017.  In the meantime, on 
May 12, Bun and Peterson filed a motion to dismiss the 
indictment under the IAD and the Speedy Trial Act.  
They also filed a demand for a speedy trial, preemptively 
objecting to any continuance.  While their motion to 
dismiss was pending, on June 16, the government issued 
a superseding indictment adding two new defendants.  
Bun and Peterson immediately moved to dismiss that 
indictment as well, also on speedy trial grounds. 

Following the superseding indictment, the 
government requested another continuance until the 
next term of court.  The court granted the request, 
pushing the trial back until at least September 13. 

The court issued its order on the defendants’ motion 
to dismiss on July 14.  It first concluded that the Speedy 
Trial Act had not been violated.  After excluding the 
delays attributable to the ends-of-justice continuances 
and the pretrial motion, less than seventy days had 
passed between the arraignment and the trial—even if 
the clock began with the very first indictment.3  Nor was 
                                                 
3 Under the Speedy Trial Act, the dismissal of an indictment 
restarts the speedy trial clock if the dismissal was at the defendant’s 
request, but not if the dismissal was at the government’s request.  
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the IAD violated, the court held, reasoning that “[a] 
circumstance that would toll the 70-day Speedy Trial 
Act period also tolls the . . . 120-day” period under the 
IAD.  Pet. App. 35a. 

Following the district court’s order, Bun and 
Peterson filed another speedy trial demand.  The 
government requested no further continuances, and jury 
selection began on September 20—208 days after Bun 
appeared in court on the government’s second 
indictment.  After a five-day trial, the jury found Bun 
guilty.  The following spring, the district court sentenced 
him to 360 months imprisonment, to run consecutive to 
his life sentence in state prison.   This appeal followed. 

3.  The Fourth Circuit noted that the IAD’s “120-day 
clock tolls ‘whenever and for as long as the prisoner is 
unable to stand trial.’”  Pet. App. 16a (quoting 18 U.S.C. 
App. 2, § 2, art. VI(a)).  Acknowledging in its opinion the 
square conflict of authority on the question presented, 
the Fourth Circuit concluded that a defendant is unable 
to stand trial under this provision while he has motions 
pending before the district court.  In so holding, the 
court relied on United States v. Odom, 674 F.2d 228 (4th 
Cir. 1982), which stated that, because the Speedy Trial 
Act and the IAD are similar, “[w]henever possible, 
[their] interpretation . . . should not be discordant.”  Id. 
at 231; Pet. App. 15a.   

The court recognized in the decision below that the 
two laws are worded differently, but nonetheless 
determined “their time clocks have broadly harmonious 
                                                 
18 U.S.C. § 3161(d)(1).  Because both sides had effectively made the 
request in this case, the court assumed without deciding that the 
clock did not restart with the reindictment. 



11 

 

aims.”  Pet. App. 17a.  The Speedy Trial Act expressly 
tolls its seventy-day time limit for pretrial motions.  18 
U.S.C. § 3161(h)(1)(D).  The Fourth Circuit reasoned 
that the IAD’s time limit should also be tolled, at least 
during a defendant’s pretrial motions, to “harmonize” 
the IAD and the Speedy Trial Act.  Pet. App. 17a.  This 
had the added benefit, the court noted, of removing the 
“incentive for defendants to saddle district courts with 
innumerable pretrial motions in hopes of manufacturing 
delays and waiting out the” IAD’s time limits.  Id.   

On appeal, Bun challenged the tolling of the IAD’s 
time limit during the pendency of his motions and during 
continuances granted to the government for good cause 
under the Speedy Trial Act (the latter of which is not at 
issue here).  The court concluded that, while the parties 
“disagree[d] about some of the particulars of the district 
court’s tolling analysis, what is clear is that if both 
continuances granted under the [Speedy Trial Act] and 
time spent adjudicating a defendant’s pretrial motions 
stop the [IAD’s] 120-day clock,” then Bun’s trial was 
timely.  Pet. App. 17a. 

REASONS FOR GRANTING THE WRIT 

The courts of appeals are firmly and explicitly 
divided over whether pending motions render a 
defendant “unable to stand trial” within the meaning of 
the Interstate Agreement on Detainers.  This is an 
important and recurring question in the federal courts, 
and the unfairness resulting from the existing split is 
manifest. 

The petition for certiorari should therefore be 
granted.  
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I. THERE IS AN ENTRENCHED CONFLICT 
OF AUTHORITY ON THE QUESTION 
PRESENTED. 

As the Fourth Circuit acknowledged below, courts of 
appeals have reached opposing conclusions about the 
meaning of the phrase “unable to stand trial” under 
Article VI of the IAD.  Two courts of appeals hold that 
defense motions do not render a defendant unable to 
stand trial and therefore do not toll the IAD’s time 
limits.  In contrast, six courts of appeals hold that a 
defendant is unable to stand trial when he has a motion 
pending. 

This conflict has existed for decades and no further 
percolation is necessary. 

A. The Fifth and Sixth Circuits Hold That a 
Defendant Is Not “Unable to Stand Trial” 
Solely Because He Has Motions Pending 
Before the Trial Court. 

In Birdwell v. Skeen, 983 F.2d 1332 (5th Cir. 1993), 
the defendant was indicted in Texas state court while 
serving a sentence in federal prison.  Id. at 1334.  On May 
19, 1986, he requested that his state case be disposed of 
expeditiously, triggering the 180-day time limit under 
Article III of the IAD.  Id.  Over the next five months, 
the government received one week-long continuance 
and the defendant filed three speedy trial motions.  Id.  
The defendant’s motions were pending for more than 
three weeks.  See id.  On December 2—197 days after his 
request under the IAD—the defendant was tried.  Id. at 
1334-35.  After exhausting his state appeals, he sought 
and received habeas relief in district court.  Id. at 1335.   
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On appeal, the Fifth Circuit rejected the state’s 
argument that the defendant was “unable to stand trial” 
while his motions were pending.  Id. at 1340.  That 
phrase “was consistently and only used by federal courts 
to refer to a party’s physical or mental ability to stand 
trial throughout the fifteen years prior to Congress’ 
enacting the [IAD],” the court determined.  Id. at 1340-
41 & nn.21-22 (citing cases).  Because there was no 
contention of mental or physical incapability, “[t]he 
‘unable to stand trial’ tolling provision [was] 
inapplicable.”  Id. at 1341.  The court noted that a trial 
court could, of course, order a reasonable and necessary 
continuance to give the government more time to 
respond to a motion or give itself more time to rule on it.  
Id. at 1341 n.23.  But automatically tolling the clock while 
a motion was pending might encourage prosecutors and 
trial courts to delay in responding to or ruling on defense 
motions.  Id. 

The Sixth Circuit has reached the same conclusion.  
Stroble v. Anderson, 587 F.2d 830 (6th Cir. 1978), cert. 
denied, 440 U.S. 940 (1979).  The defendant in Stroble 
was serving a sentence in New York when he was 
indicted in Michigan state court for assault and murder.  
Id. at 831-32.  He arrived in Michigan on June 27, 1968 
and, 103 days later, was tried for assault.  Id.  Before his 
murder trial began, he filed a federal habeas petition on 
his assault conviction.  Id. at 832.  The district court 
dismissed the defendant’s petition within a month; in the 
meantime, the state court continued his murder trial.  Id.  
By the time the defendant was tried in state court on the 
murder charge, 173 days had passed since his arrival in 
the state.  Id.  Following his conviction and unsuccessful 
state court appeal, the defendant once again brought a 
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federal habeas petition, on which the Sixth Circuit 
eventually granted relief, holding that the time period 
should not be tolled on the basis that defendant was 
unable to stand trial.  Indeed, the court noted, the 
defendant “was in Michigan within the jurisdiction of the 
trial court and there [was] no showing in [the] record 
that he was physically or mentally disabled.”  Id. at 838.  
The tolling provision “was written as a protective 
measure for a transferred prisoner,” the court reasoned; 
it therefore “cannot appropriately be turned from a 
shield for the defendant into a sword for the 
prosecution.”  Id. 

B. The First, Second, Fourth, Seventh, Ninth and 
D.C. Circuits Hold That a Defendant Is 
“Unable to Stand Trial” Solely Because He 
Has Motions Pending Before the Trial Court. 

In the decision below, the Fourth Circuit joined five 
other courts of appeals in square disagreement with the 
Fifth and Sixth Circuits.  

In United States v. Ellerbe, 372 F.3d 462 (D.C. Cir. 
2004), the defendant—charged in D.C. federal court 
while incarcerated in Virginia—requested an 
expeditious disposition under the IAD on March 26, 
2001.  Id. at 463-64.  Over the course of the next fifteen 
months, the defendant went through numerous lawyers 
and at times considered proceeding pro se.  Id. at 464-65.  
On multiple occasions, he agreed to continuances while 
the district court appointed him new counsel.  Id.  The 
defendant did not raise the IAD’s time limits until more 
than a year after his request for a disposition, at which 
point the district court rejected his argument, “because 
most, if not all, of the continuances were caused by [the 
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defendant’s] own decisions about lawyers in the case.”  
Id. at 465 (internal quotation marks omitted).  The D.C. 
Circuit agreed, reasoning that “courts have construed” 
the unable-to-stand-trial provision “to include those 
periods of delays caused by the defendant’s own 
actions.”  Id. at 468 (citing cases).  The court therefore 
concluded that “the delays to which [the defendant] 
object[ed] were caused by [the defendant’s] own 
conduct—notably his penchant for frivolous motions and 
his erratic stance on legal representation.”  Id.  

The Second Circuit has also long held that a 
defendant is unable to stand trial during any “period[] of 
delay occasioned by the defendant.”  United States v. 
Cephas, 937 F.2d 816, 819 (2d Cir. 1991) (quoting United 
States v. Roy, 771 F.2d 54, 59 (2d Cir. 1985), cert. denied, 
475 U.S. 1110 (1986)).  In Cephas, the defendants—both 
state prisoners—were arraigned on their federal 
indictments on July 14, 1988.  Id. at 820.  On September 
15, both defendants filed pretrial motions, one of which 
then remained pending for at least ten months.  Id.  Once 
that motion was resolved, one of the defendants filed 
another, which the trial court did not rule on until 
August 8, 1989, the day before trial.  Id.  The court held 
that all of that time was tolled, because it was occasioned 
by the defendant and because the Speedy Trial Act 
excluded such time.  Id. at 818-19.  Although the court 
acknowledged that the Speedy Trial Act and the IAD 
“contain differing time limits, use differing language, 
and have differing events to trigger the relevant clocks,” 
they nevertheless both allow for tolling.  Id. at 818.  
Echoing the Fourth Circuit’s decision in Odom, the 
Second Circuit concluded that “the two statutory 
schemes [have] the same purpose” and should therefore 
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“be construed together.”  Id. at 819 (citing Odom, 674 
F.2d at 231-32). 

So too in the Seventh, see United States v. Nesbitt, 
852 F.2d 1502 (7th Cir. 1988), cert. denied, 488 U.S. 1015 
(1989), abrogated on other grounds by United States v. 
Durrive, 902 F.2d 1221 (7th Cir. 1990), and Ninth 
Circuits, see United States v. Johnson, 953 F.2d 1167 
(9th Cir. 1992). 

The same principle also governs in the First Circuit, 
which has held that the IAD is tolled during “time 
periods of delay occasioned by the defendant.”  United 
States v. Walker, 924 F.2d 1, 5 (1st Cir. 1991) (quoting 
United States v. Taylor, 861 F.2d 316, 321 (1st Cir. 1988), 
overruled in part on other grounds by Bozeman, 533 
U.S. at 153-54).  In the First Circuit, however, a 
defendant’s motion only tolls the IAD’s time limits when 
“(a) the prisoner fails to alert the court to the IAD’s 
applicability, (b) the time taken by the court for 
resolving the matter would be excluded under the 
Speedy Trial Act, and (c) the delay is neither in bad faith 
nor offensive to notions of justice.”  Id. (quoting Taylor, 
861 F.2d at 322).  The First Circuit has since 
acknowledged the split on the question presented, as 
well as the fact that its own precedent bound it to the 
majority view.  See United States v. Whiting, 28 F.3d 
1296, 1307 (1st Cir. 1994). 

II. THIS CASE PRESENTS AN IMPORTANT 
ISSUE WARRANTING THE COURT’S 
REVIEW.  

The question presented is critically important to 
virtually every defendant who is transferred and tried 
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under the IAD.  As the number of courts of appeals 
opinions suggests, this is a sizable group. 

First, this issue can be the difference between a 
lengthy sentence and a dismissal with prejudice.  And 
indeed, defendants that are identically situated in every 
respect but for the geographic circuit in which their case 
arises can have diametrically opposed outcomes in light 
of the current circuit split.  That creates significant, 
irrational, unfairness.   

Second, it is essential that defendants and defense 
counsel know the effect of their motions on the IAD’s 
time limits.  Indeed, the majority rule, adopted by the 
Fourth Circuit, is particularly problematic because 
defendants have no way of knowing, prospectively, 
whether their trial will end up occurring within the 
allotted time period, and thus defendants might well feel 
forced not to file otherwise meritorious motions in order 
to protect their speedy trial rights.  This would be 
particularly perverse where, as here, the defendant’s 
motions largely sought to vindicate his rights under the 
IAD itself. 

III. THIS CASE IS AN APPROPRIATE 
VEHICLE FOR RESOLVING THE 
CONFLICT. 

This case is a suitable vehicle for resolving the split 
in the courts of appeals for a number of reasons.  The 
case arises on direct appeal, and therefore has none of 
the procedural complications associated with habeas 
appeals. 

Furthermore, the Fourth Circuit squarely ruled on 
this issue, holding that the IAD’s “120-day clock tolls 
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‘whenever and for as long as the prisoner is unable to 
stand trial,’” Pet. App. 16a (quoting 18 U.S.C. App. 2, § 2, 
art. VI(a)),  including “periods of delay occasioned by . . . 
motions filed on behalf of [a] defendant,” id. at 17a 
(quoting Nesbitt, 852 F.2d at 1516) (alteration in 
original).  In doing so, it expressly recognized that it 
joined a split of authority.  Id. 

IV. THE FOURTH CIRCUIT’S DECISION IS 
INCORRECT. 

Contrary to the Fourth Circuit’s ruling, a defendant 
is not “unable to stand trial” within the meaning of the 
IAD when he has motions pending before the trial court.  
The majority rule runs counter to the text of the IAD 
and wrongly imports rules from the Speedy Trial Act, a 
statute with different text that did not even exist at the 
time of the IAD’s drafting and passage. 

The IAD’s time limit turns on whether a defendant is 
able to stand trial.  As the Fifth Circuit has pointed out, 
that concept historically referred to a defendant’s 
physical or mental ability.  Birdwell, 983 F.2d at 1340-41 
& n.22 (citing cases).  It was not used to refer to 
conditions external to the defendant, such as whether a 
court has ruled on his motion.  If the IAD intended to 
cover that situation, it could have tolled the time limits 
while the court was unable to hold trial.  It did not do so.  
Moreover, some motions take only a negligible amount 
of time to decide or need not be decided before trial can 
begin.  It is not clear how a defendant could be 
considered unable to stand trial on the basis of such 
motions.   

The Fourth Circuit relied on the Speedy Trial Act in 
concluding that a defendant’s motions toll the IAD’s 
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time limits.  Pet. App. 16a.  It reasoned that, because the 
Speedy Trial Act clock excludes days while pretrial 
motions are pending, and because the Speedy Trial Act 
and the IAD have the same purpose, the exclusions in 
the Speedy Trial Act must also apply to the IAD.  Pet. 
App. 16a-17a.  That conclusion was wrong for a number 
of reasons. 

To start, the text of the IAD—unlike the Speedy 
Trial Act—does not mention pretrial motions at all.  
Congress knows how to identify and exclude pretrial 
motions and indeed did so in the Speedy Trial Act.  It did 
not do so in the IAD.  It is neither the practice nor the 
role of courts to read a term into a statute when that 
term is absent. 

Moreover, the Speedy Trial Act was passed four 
years after the IAD was enacted by the federal 
government and more than fifteen years after the IAD 
was drafted and proposed by the Council of State 
Governments.  84 Stat. 1397 (IAD); 88 Stat. 2080 
(Speedy Trial Act of 1974); Mauro, 436 U.S. at 350-51 
(IAD proposal).  Congress, of course, could not have 
considered, much less incorporated, any terms from a 
law which did not yet exist. 

Nor are the IAD and the Speedy Trial Act even so 
similar.  In fact, they have crucial differences, which 
further counsel against importing rules from the Speedy 
Trial Act into the IAD.  This Court recognized as much 
in New York v. Hill, 528 U.S. 110 (2000).  There, the 
defendant had attempted to analogize the IAD to the 
Speedy Trial Act and the Court concluded that the 
comparison was “inapt.”  Id. at 117 n.2.  As the Court 
noted, for example, “[t]he time limits of the Speedy Trial 
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Act begin to run automatically rather than upon 
request.”  Id.  The Second Circuit has made a similar 
observation, acknowledging that “[t]he two acts contain 
differing time limits, use differing language, and have 
differing events to trigger the relevant clocks.”  Cephas, 
937 F.2d at 818.  Even the tolling provisions themselves 
are structured differently—the IAD is general, while 
the Speedy Trial Act enumerates specific exclusions.  
The basic similarities—that both set time limits for 
when trial must begin, but allow for some tolling—are 
not enough to warrant the wholesale importation of the 
Speedy Trial Act into the IAD. 

The text of the IAD must govern, a principle which 
this Court’s decision in Mauro illustrates.  There, the 
government argued that the IAD did not apply to the 
federal government when it received a prisoner under 
the Act—only when it sent a prisoner under the Act.  
Mauro, 436 U.S. at 353-54.  The Court concluded that 
nothing the government pointed to justified “departing 
from the clear wording of the [IAD].”  Id. at 356 n.24.  
Nor did the Court “view the subsequently enacted 
Speedy Trial Act of 1974 . . . as being inconsistent with” 
its holding, noting that “[i]n situations in which two 
different sets of time limitations are prescribed, the 
more stringent limitation may simply be applied.”  Id. at 
356 n.24.  So too here. 

Finally, not only does the minority rule align with the 
text, it also strikes the correct balance between 
protecting the defendant’s speedy trial rights and 
recognizing that there may be times when motions do 
require trial to occur after the statutory time limit.  As 
the Fifth Circuit pointed out, if there are numerous or 
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complicated motions, the trial court could presumably 
grant a necessary or reasonable continuance, as 
permitted by Articles III and IV of the IAD.  Birdwell, 
983 F.2d at 1341 n.23.  This would neutralize any 
incentive on a defendant’s part to flood the trial court 
with motions in an attempt to wait out the clock—a 
concern raised by the Fourth Circuit—without giving 
prosecutors or trial courts the ability to unreasonably or 
unnecessarily delay on responding to or ruling on a 
defendant’s motions. 

CONCLUSION 

The petition for a writ of certiorari should be 
granted. 
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§ 2, art. IV(e). 
This dictate is often referred to as the IADA’s “anti-
shuttling” provision. And here, on two occasions in 
November 2016, 







 



 

















§ 3161(h)(7)(A). Because the IADA’s “good cause” 
standard is not materially different from the STA’s “ends 
of justice” standard, it follows from Odom that what 
counts for the STA should satisfy the IADA. Indeed, on 
this logic, every circuit court to reach the issue has agreed 
that periods excludable under the STA for “ends of 
justice” continuances should also toll the 120-day clock 
under the IADA’s substantially similar “good cause” 
continuance provision. See, e.g., United States v. McKay, 
431 F.3d 1085, 1091-92 (8th Cir. 























 





 

 











 







 








