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QUESTION PRESENTED

In Alice Corp. Pty. Ltd. v. CLS Bank Int’l, 134 S. Ct.
2347 (2014), this Court explained a two-step test for
determining whether a patent claim is directed to
patent eligible subject matter under 35 U.S.C. § 101.
First, “we determine whether the claims at issue are
directed to one of those patent-ineligible concepts.” Id.
at 2355. Second, if so, “we must examine the elements
of the claim to determine whether it contains an
‘inventive concept,” an “element or combination of
elements that is sufficient to ensure that the patent in
practice amounts to significantly more than a patent
upon the ineligible concept itself.” Id. at 2355, 2357
(internal quotation marks omitted).

In Berkheimer v. HP Inc., fka Hewlett-Packard Co.,
881 F.3d 1360 (Fed. Cir. 2018) (“Berkheimer CAFC”),
the panel stated, among other things, that the inquiry
under step two of Alice, “whether a claim element or
combination of elements is well-understood, routine
and conventional to a skilled artisan in the relevant
field is a question of fact.” App., infra, 32a (emphasis
added). This Court is currently considering whether
to grant a petition for writ of certiorari in HP Inc., fka
Hewlett-Packard Company, Petitioner v. Steven E.
Berkheimer, Respondent, 18-415 (petition filed Sep-
tember 28, 2018) (“Berkheimer SCT”), to address the
proper analysis under step two of Alice. The issues in
this case are the same as in Berkheimer SCT. The
question presented in this case is:

Whether the Federal Circuit conducted the proper
analysis under step two of Alice, as this Court will
explain it, should certiorari be granted in Berkheimer

SCT.

(1)
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PARTIES TO THE PROCEEDINGS BELOW

Petitioner StrikeForce Technologies, Inc. was plain-
tiff in the district court and appellant in the court
of appeals. Respondent SecureAuth Corporation was
defendant in the district court and appellee in the
court of appeals.

CORPORATE DISCLOSURE STATEMENT

Pursuant to this Court’s Rule 29.6, petitioner
StrikeForce Technologies, Inc. states that it has no
parent corporation, and that no publicly held company
owns 10% or more of StrikeForce’s stock.

RELATED PROCEEDINGS

Strikeforce Technologies, Inc. v. Secureauth
Corporation, 18-1470 (Fed. Cir.) (February 19, 2019)

Strikeforce Technologies, Inc. v. Secureauth
Corporation, 2:17-cv-04314-JAK-SK (C.D. Cal.)
(December 28, 2017)

Strikeforce Technologies, Inc. v. Secureauth
Corporation, 1:17-cv-00307-CMH-TCB (E.D. Va.)
(Transferred to C.D. Cal. June 12, 2017)
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PETITION FOR A WRIT OF CERTIORARI

StrikeForce Technologies, Inc. (“StrikeForce”) respect-
fully petitions for a writ of certiorari to review the
judgment of the United States Court of Appeals for the
Federal Circuit in this case.

OPINIONS BELOW

The court of appeals’ judgment under Federal Circuit
Rule 36 (App., infra, 1a-2a) and the district court’s order
granting SecureAuth Corporation’s (“SecureAuth’s”)
motion to dismiss (App., infra, 3a-20a) are unreported.

JURISDICTION

The court of appeals entered judgment on February
19, 2019 (App., infra, 1la-2a). On May 9, 2019, the
Chief Justice extended the time to file a petition for
writ of certiorari to and including July 19, 2019. This
Court has jurisdiction under 28 U.S.C. § 1254(1).

STATUTORY PROVISION INVOLVED

The relevant provision of the Patent Act, 35 U.S.C.
§ 101, is set forth in the Appendix (App., infra, 72a).

STATEMENT OF THE CASE

This case concerns the proper analysis under step
two of Alice Corp. Pty. Ltd. v. CLS Bank Intl, 134
S. Ct. 2347 (2014), for determining whether a claim
directed to abstract subject matter is nonetheless patent
eligible because the claim adds “additional elements”
that “as an ordered combination” reflect an “inventive
concept.” Id. at 2355.

As explained below, there is currently much confu-
sion in the United States Court of Appeals for the
Federal Circuit regarding the proper analysis for deter-
mining whether an otherwise abstract claim includes
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an “inventive concept” under step two of Alice. This
Court is currently considering whether to grant a
petition for writ of certiorari in HP Inc., fka Hewlett-
Packard Company, Petitioner v. Steven E. Berkheimer,
Respondent, 18-415 (petition filed September 28, 2018)
(“Berkheimer SCT”), to address these same issues.

More specifically, both cases raise the question of
whether determining “inventive concept,” the second
prong under Alice, is a question of law or a question of
fact, and, equally as important, how that determina-
tion is properly implemented. On January 7, 2019,
the Court invited the Solicitor General to file a brief
expressing the views of the United States. To date, the
Solicitor General has not yet filed a brief in response
to the invitation.

This Court’s resolution of the issues raised by
Berkheimer SCT, should the certiorari petition be
granted, almost certainly will require the Federal
Circuit to revisit its decision in this case. Because this
case and Berkheimer SCT present essentially the same
issues, the Court should hold the petition in this case
pending Berkheimer SCT and then dispose of it as
appropriate in light of its decision in Berkheimer SCT.

I. Legal Background

In the Patent Act, Congress—exercising its power
“[t]lo promote the progress of science and useful arts,
by securing for limited times to authors and inventors
the exclusive right to their respective writings and
discoveries,” U.S. Const., art. I, § 8, cl. 8—provided
that “[w]lhoever invents or discovers any new and
useful process, machine, manufacture, or composition
of matter, or any new and useful improvement thereof,
may obtain a patent therefor.” 35 U.S.C. § 101.
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Section 101 contains an implicit exception: “Laws of
nature, natural phenomena, and abstract ideas are
not patentable.” Alice, 134 S. Ct. at 2354. In Alice,
this Court discussed patents concerning abstract ideas
and explained a two-step test. First, “we determine
whether the claims at issue are directed to one of those
patent-ineligible concepts.” Id. at 2355. Second, if so,
“we must examine the elements of the claim to
determine whether it contains an inventive concept,”
an “element or combination of elements that is suffi-
cient to ensure that the patent in practice amounts to
significantly more than a patent upon the ineligible
concept itself.” Id. at 2355, 2357 (internal quotation
marks omitted).

II. Proceedings Below
A. The Claimed Invention

This case involves U.S. Patent Nos. 7,870,599;
8,484,698; and 8,713,701 (“the Asserted Patents”)
directed to a novel system and method for conducting
completely “out of band” authentication. Rather than
using a single channel for accessing protected infor-
mation (e.g., a user’s bank account on the bank’s
website), the Asserted Patents describe two separate
channels: an “access channel” for accessing the pro-
tected information and an “authentication channel”
for authenticating the user seeking access over the
access channel. The user’s user name and password
are intercepted on the access channel (e.g., via the
Internet) and sent to a security computer on the
authentication channel. The security computer sends
a prompt for information to the user on the separate
authentication channel (e.g., via a telephone call
placed to the user over the telephone communication
system) and the user responds to the prompt on the
separate authentication channel. Once the security



4

computer verifies the authenticity of the user based on
the response received over the authentication channel,
an instruction is sent from the authentication channel
to the access channel to allow the user access to the
protected information.

B. Before Berkheimer CAFC was decided,
the district court granted SecureAuth’s
motion to dismiss under § 101

SecureAuth moved to dismiss the complaint on the
ground that the Asserted Patents are invalid under 35
U.S.C. § 101. The district court found the asserted
claims are directed to an abstract idea, under step one
of Alice. The district court then noted that to defeat
the motion under step two of Alice, “the claims must
include features that are significantly beyond ‘well-
understood, routine, conventional activity,” or a simple
‘instruction to implement or apply the abstract idea on
a computer.” App., infra, 9a (citations omitted).

StrikeForce described the Asserted Claims as recit-
ing the following ordered combination:

1. Separation of the access and authentica-
tion channels;

2. Interception of the login identification
and demand for access, which are routed to a
security computer in the second channel;

3. Initial verification of the user’s login
identification;

4. Transmission of a prompt by the security
computer through a second, separate trans-
mission channel,;
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5. Receipt by the security computer of a
response through that same authentication
channel; and

6. Transmission of an instruction from the
authentication channel (e.g., the security
computer) to the access channel (e.g., host
computer) to grant access to the user.

App., infra, 11a-12a.

StrikeForce explained this ordered combination
offered enhanced security over prior art systems by
preventing the type of hacking attacks to which prior
art systems were vulnerable. StrikeForce also pointed
to the specification as denigrating prior art authenti-
cation systems and describing the advantages of the
ordered combination over the prior art. App., infra, 13a.
SecureAuth argued that the ordered combination was
not an additional feature but a necessary element of
any out-of-band authentication process. App., infra, 14a.

The district court resolved this dispute in SecureAuth’s
favor, concluding that the ordered combination is
“nothing more than an obvious and logical structure
for the step-by-step process for sending and receiving
information through a system that has an authenticat-
ing feature.” App., infra, 16a. In so ruling, the district
court did not state whether it was applying a clear and
convincing or preponderance of the evidence standard.
Finding that neither step of Alice was met, the district
court granted the motion to dismiss on December 1, 2017.

C. The Berkheimer CAFC decision

Two months after the district court granted
SecureAuth’s motion to dismiss, the Federal Circuit
decided Berkheimer CAFC on February 8, 2018.
There, the district court, following this Court’s two-
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step test from Alice, granted summary judgment
against the patent holder finding the patent invalid
under § 101. The district court found the claims were
abstract under Alice step one. When it reached Alice
step two, the district court found that the claims
recited nothing more than the performance of well-
understood, routine and conventional activities previ-
ously known to the industry. App., infra, 34a.

The Federal Circuit reversed. It held that while
patent eligibility is a question of law, it may contain
underlying factual issues. App., infra, 26a. The panel
stated that the inquiry under step two of Alice,
“whether a claim element or combination of elements
is well-understood, routine and conventional to a
skilled artisan in the relevant field is a question of
fact.” App., infra, 32a (emphasis added). The panel also
stated this question of fact, like any fact “pertinent to
the invalidity conclusion, must be proven by clear and
convincing evidence.” Id. (citing Microsoft Corp. v. i4i
Ltd. P’ship, 564 U.S. 91, 95 (2011)).

In Berkheimer CAFC, the Federal Circuit further
explained that “improvements in the specification,
to the extent they are captured in the claims, create
a factual dispute regarding whether the invention
describes well-understood, routine, and conventional
activities.” App., infra, 36a. Berkheimer CAFC ulti-
mately found there was a genuine issue of material
fact as to whether four asserted claims (claims 4-7),
which recited the improvements described in the
specification, perform well-understood, routine, and
conventional activities to a skilled artisan, and thus,
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summary judgment was inappropriate as to those
claims. App., infra, 37a-38a.l

D. StrikeForce’s Appeal to the Federal
Circuit and the Rule 36 Decision

On appeal, StrikeForce relied on Berkheimer CAFC
to argue that, at the very least, the case should be
remanded to the district court for further fact finding
regarding whether the ordered combination was well-
understood, routine, and conventional. StrikeForce
pointed to relevant portions of the specification and
the complaint describing improvements of the inven-
tion over the prior art, to support its position that the
ordered combination was not well-understood, routine,
and conventional. As required by Berkheimer CAFC,
the ordered combination is captured in the claims.
StrikeForce argued that because the claimed improve-
ments created a genuine dispute of material fact
regarding whether the invention describes “well-under-
stood, routine, and conventional activities,” the district
court erred in granting SecureAuth’s motion to dismiss.

In response, SecureAuth argued that the alleged
improvements were not material facts because they
describe the use of two separate channels, which is
part of the abstract idea. This ignored that the ordered
combination includes more than just two channels, but
also includes an interception device controlling the
way information flows between the two channels. As
the specification explains, this controlling of the
information between the two separate channels is an
improvement over the prior art and goes to the heart

! The Federal Circuit affirmed for those claims that did not
include the arguable inventive concept. App., infra, 36a-38a.
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of why the invention is not “well-understood, routine,
and conventional.”

Oral argument was heard on February 4, 2019, and
on February 19, 2019, the Federal Circuit issued a
Judgment under Federal Circuit Rule 36, affirming
the district court’s judgment without opinion. App.,
infra, la-2a.

III. THE RESOLUTION OF BERKHEIMER
SCT WILL ALMOST CERTAINLY IMPACT
THIS CASE

A. Issues Raised By Berkheimer CAFC

Almost immediately after the Federal Circuit
decided Berkheimer CAFC, there was considerable
discussion and divisions about the impact of the
decision and how it was changing the legal landscape.
Many of these divisions surfaced in the three written
opinions from the Federal Circuit’s denial of rehearing
and rehearing en banc. For example, Judge Reyna, in
dissenting from the denial of rehearing en banc,
believed that the entire § 101 analysis should be a
legal determination focused on the claims. In his view,
this issue should be akin to contract interpretation or
claim construction.

Like claim construction, he explained, the patent
eligibility determination can, in the vast majority of
instances, be decided by a review of the four corners of
the patent. A factual dispute beyond that would be
the exception and “should only occur in exceptional
circumstances.” App., infra, 70a. In this sense, he
believed it was important to resolve whether a § 101
analysis is more akin to a § 102 or § 103 analysis
(predominately factual) or to contract interpretation
or claim construction (predominantly legal). App.,
infra, 70a.
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Judge Reyna also identified the enormous amount
of issues that arise from what he characterized as a
“profound change.” He noted that, in his view, this
change raises issues of: (a) to what extent will discov-
ery be allowed; (b) does this factual inquiry extend
to other aspects of the § 101 inquiry; (¢) can expert
opinion supplement the written description; (d) does
the court or jury decide factual issues; and (e) what
deference is due to the fact finder. App., infra, 59a-
60a. Likewise, Judge Reyna expressed his view that
Berkheimer CAFC will make it the rare case where §
101 disputes will be resolved early in the case, and
that this change by the Federal Circuit (in Berkheimer
CAFC and the companion case, Aatrix Software, Inc.
v. Green Shades Software, Inc., 882 F.3d 1121 (Fed.
Cir. 2018)) would reduce the § 101 inquiry into a
novelty analysis.? App., infra, 65a.

Judge Lourie, in his concurring opinion denying
rehearing, was even more sweeping in his view of the
changes needed to § 101 jurisprudence. Expressing
his view that “the law needs clarification by a higher
authority,” Judge Lourie goes on to assert that there
is no need for a two-step approach. In his view, if
something is truly an abstract idea, it remains so. And
if something inventive is added by the claims (the step-

2 Judge Reyna also noted that Berkheimer CAFC has already
had a profound effect, both in patent prosecution and in the
courts. Judge Reyna noted that a USPTO memorandum now
provides that “an examiner should conclude that an element (or
combination of elements) represents well-understood, routine,
conventional activity only when the examiner can readily con-
clude that the element(s) is widely prevalent or in common use in
the relevant industry’ in step two of the Mayo/Alice test.”
Likewise, Judge Reyna noted that “district courts immediately
started relying on these decisions to deny summary judgment
motions.” App., infra, 59a-60a (emphasis in original).
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two aspect of the test), then it is not an abstract idea,
and its patentability can be viewed under established
patentability provisions such as §§ 102 and 103. App.,
infra, 55a.

Judge Moore, the author of the original Berkheimer
CAFC decision, offered another concurring opinion.
Unlike Judge Reyna, her opinion asserted that the
underlying factual issues were more akin to other
invalidity defenses (anticipation, obviousness, § 112
defenses) rather than the issues in claim construction.

According to Judge Moore, whether activities were
well-understood, routine and conventional in the
relevant field is an issue of historical fact, while con-
struing claims in light of the specification (performed
in claim construction) is a legal matter. While Judge
Moore did not specifically address the cases which
have denied summary judgment in light of Berkheimer
CAFC or the USPTO Memorandum referenced by
Judge Reyna, she did characterize Berkheimer CAFC
as a narrow decision and noted that since Berkheimer
CAFC was decided, the Federal Circuit has upheld the
granting of motions for summary judgment or motions
to dismiss on § 101 grounds. App., infra, 49a-50a.

On September 28, 2018, HP filed its Petition for Writ
of Certiorari (“Petition”), followed by the Opposition and
Reply and a number of amici supporting the grant of
certiorari. Not only did those submissions restate the
above-described different views between the Federal
Circuit judges, different views within the intellectual
property community and the impact of Berkheimer
CAFC both in prosecution and in litigation, but they
expanded upon them and identified still additional
issues.
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For example, in the Petition, HP Inc., fka Hewlett-
Packard Company, Petitioner v. Steven E. Berkheimer,
Respondent, No. 18-415 (Sept. 28, 2018), HP outlined
still another Federal Circuit view arising from its recent
decision in BSG Tech LLC v. Buyseasons, Inc., 899 F3d
1281 (Fed. Cir. 2018). In that case, the panel (J.
Reyna, J. Wallach, J. Hughes) acknowledged that the
specification, like the specification in Berkheimer CAFC,
described features in the claim as “unconventional
improvements over conventional systems.” Although
the panel recognized that this may create a factual
dispute as to whether the claimed features were
non-routine or unconventional, the panel called that
dispute irrelevant because, in its view, those non-routine
features were “abstract features.” Because of these
wholly disparate views, the Petition observed that
under the current law “the outcome of an appeal will
depend entirely on the membership of the panel.”
Petition at 34.

The Petition also raised other aspects of Berkheimer
CAFC that it believed to be problematic. HP argued
that adopting a “clear and convincing” standard has no
support in Supreme Court precedent and was a signifi-
cant departure from past case law. Petition at 14-15.
Most recently, the Federal Circuit took this “clear-and-
convincing” standard a step further, finding that patent
eligibility under § 101 is presumed much like patent
validity under §§ 102, 103 and 112. See Cellspin Soft,
Inc. v. Fitbit, Inc., No. 2018-2178, slip op. at 23 (June
25, 2019).

HP also contended that the Berkheimer CAFC test
changed the focus of step two of Alice from whether
there was an inventive step to a factually intense inquiry
whether the specification disclosed (and the claims
included) concepts that were non-routine. According
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to HP, inventiveness and non-routine (a mere novelty
concept) are not the same things. Petition at 15-19.
Finally, HP asserted that Berkheimer CAFC improp-
erly made the relevant time of inquiry when the
patent is filed. In HP’s view, whether subject matter
is patent eligible does not change over time (although
the anticipation/obviousness inquiry can change over
time). If subject matter is ineligible for a patent, that
result should be the same regardless of when the
patent was filed.

While the Certiorari Opposition challenged many of
the arguments set forth in the Petition (both on the
merits and whether it raised issues that should be
reviewed by this Court), the Opposition acknowledged
that the Petition appeared to raise both “the procedural
question of whether patent eligibility is a question of
fact or law,” and the “substantive question of whether
the Federal Circuit set the bar for patent eligibility too
low.” Brief of Respondent in Opposition, HP Inc.,
fka Hewlett-Packard Company, Petitioner v. Steven E.
Berkheimer, Respondent No. 18-415 (Dec. 5, 2018), at
23 (emphasis in original).

In Reply, HP agreed that both the procedural and
substantive aspects of Berkheimer CAFC were raised
by the question presented in the Petition. Reply of
Petitioner, HP Inc., fka Hewlett-Packard Company,
Petitioner v. Steven E. Berkheimer, Respondent No. 18-
415 (Dec. 17, 2018), at 3. HP also stated its view in
the Reply that by changing the focus of the Alice step
two inquiry to historic facts, the “fate of patents will
now depend on a factfinder’s resolution of credibility
determinations between dueling experts, with a defend-
ant bearing the clear-and-convincing evidence burden.”
Id. at 4. The Reply also cited the numerous amici who
argued it will be difficult to resolve § 101 inquiries at
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early stages of the litigation and thus, will inevitably
prolong litigation time and expense. Id. at 4-5.

B. This Court’s Resolution of the Issues
Raised by Berkheimer CAFC Almost
Certainly Will Require the Federal
Circuit to Revisit this Case

At this juncture, it is impossible to know how this
Court will resolve the Berkheimer CAFC issues should
it grant certiorari. What is all but certain, however, is
that this Court’s resolution of the issues raised by the
Berkheimer SCT Petition should require the Federal
Circuit to reexamine the result in this case. This is
even more likely because, in this case, the Federal
Circuit resolved the appeal under Rule 36. We simply
have no idea the basis upon which the Federal Circuit
decided this appeal adversely against StrikeForce.
Nor do we have any idea how the Federal Circuit
conducted its analysis in light of the many contrasting
views about Berkheimer CAFC.

For example, this Court may examine what HP and
Berkheimer have called the “substantive” question of
what the bar should be for patent eligibility. Will the
inquiry be focused on whether there is evidence that
the specification discloses (and the claims include)
information that might be considered non-routine,
nonconventional solutions? If so, will it mean that
early disposition will be inappropriate if there is an
arguable position that the claims include such non-
routine, non-conventional solutions? Or will this
Court offer a more restrictive test? Will it adopt an
approach more akin to what is discussed in BSG,
where there is an inquiry as to whether the alleged
non-conventional disclosure in the specification is
nonetheless abstract? Or will it follow the path
suggested by Judge Lourie in his concurring opinion
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denying rehearing in Berkheimer CAFC, and offer
an entirely new approach, rather than the two-step
approach set forth in Alice?

What we do know for certain is that whatever stand-
ard the Court adopts, it should require the Federal
Circuit to reexamine this case. Without question,
there was a dispute in this case as to whether the
claims included patent-eligible subject matter and
whether the specification and the claims included
material that was non-routine, non-conventional or
not well-understood. But we have no idea of the basis
on which the Federal Circuit decided those issues
against StrikeForce because the decision was rendered
under Rule 36. A remand will be required to have the
Federal Circuit review the case under whatever
standard is articulated by this Court.

Indeed, this case puts front and center the concern
expressed by HP that the outcome of appeals “will
depend entirely on the membership on the panel.”
In this case, the panel included Judge Lourie, who has
already expressed his view that the entire § 101 juris-
prudence needs to be revisited and that the standards
to apply are unclear and in need of clarification. The
panel also included Judge Wallach, who joined in the
BSG opinion that applied an extremely limited view of
Berkheimer CAFC. This is all the more reason that
this case will need to be remanded after this Court
renders its opinion in Berkheimer SCT.

This Court may also rule upon the level of proof to
be used in deciding the §101 issue, namely whether
the clear and convincing burden, or a mere preponder-
ance of evidence, is required. The district court never
stated what, if any, burden of proof it applied. As for
the Court of Appeals, again we simply do not know
what standard was applied. Once again, a remand will
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be required, particularly if this Court rules that the
higher clear and convincing evidence standard is the
correct one.

Likewise, there is a significant dispute arising from
Berkheimer CAFC as to the role of novelty in deciding
the second Alice prong. HP, on the one hand, believes
that novelty plays a limited role in this § 101 inquiry,
while Berkheimer believes the second Alice prong and
novelty inquiry are closely entwined. We do know that
the district court in the instant case concluded that the
ordered combination was “logical and conventional,”
even though the specification states the combination
was novel and a great improvement over the prior art.
And once again, the Federal Circuit was silent on this
issue. This Court’s views on this subject will have to
be considered at least by the Federal Circuit in the
instant case.

An opinion by this Court on the “procedural” aspects
of Berkheimer CAFC should also require a remand. As
an initial matter, this Court will be called upon to
rule whether patent eligibility (or some aspect of it)
is resolved as a matter of fact or as a matter of law. In
the instant case, the issue of whether the ordered
combination recited in the claims was well-known,
routine, or conventional was hotly contested in the
district court. StrikeForce pointed to the operative
language of the claims and argued that these aspects
of the claims were not well known, routine or conven-
tional. SecureAuth did not dispute that StrikeForce
had correctly identified the operative language of
the claims, but contended that these aspects of the
claims did not meet the operative requirements of the
second prong of Alice. The district court (in a decision
rendered before the Federal Circuit’s decision in
Berkheimer CAFC) resolved that question adversely to
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StrikeForce. Although the district court did not explic-
itly state whether it was resolving a factual dispute,
the district court plainly believed it was its prerogative
and obligation to decide the dispute between the
parties regardless of whether it was resolving a factual
dispute.

In the Federal Circuit briefing (submitted after the
Berkheimer CAFC decision), StrikeForce did argue
that, at a minimum, whether these claim limitations
were well-known, routine or conventional was a question
of fact which should not have been decided by the
district court on a motion to dismiss. Once again, it
is not possible to know the Federal Circuit’s view on
this question because it affirmed under Rule 36.
Particularly given the panel (see supra at 14), it is
impossible to know if the Court even considered the
issue, let alone its reasoning.

Should this Court rule that the resolution of this
issue is a factual determination, there are a host of
other issues that this Court may consider and for
which it may provide guidance. For example, as Judge
Reyna stated in his dissent (and echoed by HP in its
Petition), these issues include what discovery will be
allowed, does this factual inquiry extend to other
aspects of the § 101 inquiry, can expert opinions
supplement th