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PARTIES TO THE PROCEEDINGS BELOW 

Applicants Florence Bikundi and Michael D. Bikundi, Sr. were defendants in 

the district court proceedings and appellants in the court of appeals proceedings.   

Respondent United States of America initiated the proceedings in the district 

court and was the appellee in the court of appeals proceedings.   

Christian S. Asongcha a/k/a Chris Asong; Melissa A. Williams; Elvis N. 

Atabe; Carlson M. Igwacho; Irene M. Igwacho; Bernice W. Igwacho; and Atawan 

Mundu John were defendants below but did not participate in the trial or court of 

appeals proceedings.  

 

 



 
 

APPLICATION FOR AN EXTENSION OF TIME WITHIN WHICH 
TO FILE PETITION FOR A WRIT OF CERTIORARI 

TO THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

___________ 
 

To the Honorable John G. Roberts, Jr., Chief Justice of the United States and 

Circuit Justice for the District of Columbia Circuit: 

Pursuant to 28 U.S.C. § 2101(c) and Rules 13.5, 22, and 30.3 of the Rules of 

this Court, applicants Florence Bikundi and Michael D. Bikundi, Sr. respectfully 

request a 60-day extension of time, up to and including March 2, 2020, within which 

to file a petition for a writ of certiorari to review the judgment of the D.C. Circuit.   

The D.C. Circuit entered its judgment on June 11, 2019, and denied a petition 

for rehearing on October 4, 2019.  The court’s opinion (which is reported at 926 F.3d 

761) and its order denying rehearing are attached hereto as Exhibits A and B, 

respectively.  The petition would be due on January 2, 2020, and this application is 

made at least 10 days before that date.  This Court’s jurisdiction would be invoked 

under 28 U.S.C. § 1254(1).  

1. This case involves important issues regarding the Speedy Trial Act 

of 1974, 18 U.S.C. § 3161 et seq., and the proper calculation of loss under the 

Sentencing Guidelines, restitution pursuant to the Mandatory Victims Restitution 

Act of 1996, 18 U.S.C. § 3663A et seq., and forfeiture. 

2. In this case, the government initially charged only Ms. Bikundi, 

indicting her on various charges related to an alleged Medicaid fraud.  Following 

her arraignment, 300 calendar days elapsed before a grand jury returned a 

superseding indictment, and 299 additional days elapsed before trial began.  
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The district court concluded that the nearly 10 months between Ms. Bikundi’s 

original and superseding indictments did not violate the Speedy Trial Act because 

the court had excluded much of the time under the so-called “ends-of-justice 

continuance” pursuant to 18 U.S.C. § 3161(h)(7)(A).  Three of those ends-of-justice 

exclusions, however, were not valid as a matter of law, and, without them, far more 

than 70 days elapsed. 

3. The court of appeals nonetheless affirmed Ms. Bikundi’s subsequent 

conviction.  Its rationale conflicted with the analysis of such exclusions used by at 

least one other court of appeals. 

4. At trial against both Bikundis – Mr. Bikundi having been added to the 

case in the superseding indictment – the government asserted that the misconduct 

of a handful of employees rendered an entire business fraudulent, even though that 

business employed more than 700 home health aides to serve more than 800 

Medicaid beneficiaries.  At sentencing, the district court punished applicants based 

on the government’s extravagant allegations, notwithstanding the limited proof 

offered at trial.   

5. In particular, the district court sentenced Ms. Bikundi to 5 years’ 

incarceration on one count and 10 years’ incarceration on each of the others, to be 

served concurrently, and sentenced Mr. Bikundi to 7 years’ incarceration on each 

count.  See 926 F.3d 761, 776 (D.C. Cir. 2019).  The court ordered each applicant 

to pay approximately $80.6 million in restitution to the D.C. Department of 

Health Care Finance, owed jointly and severally with each other (as well as other 
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defendants named in the superseding indictment).  See id.  The court also entered 

forfeiture money judgments against each applicant of slightly less than $40 million.  

See id.  Each of the aforementioned sentencing components was based on the total 

amount that D.C. Medicaid paid the company applicants operated, Global 

Healthcare, Inc., even though the district court recognized that “[t]here was 

testimony presented at trial about legitimate services being both needed and 

provided by Global personal care aides to D.C. Medicaid beneficiaries.”  Id. at 791.  

6. The court of appeals affirmed the Bikundis’ sentences, even though 

treating the entirety of Global’s billing as fraudulent conflicted with the approach 

required by at least one other court of appeals in similar circumstances.  For 

example, in United States v. Rutgard, 116 F.3d 1270 (9th Cir. 1997), the Ninth 

Circuit vacated a sentence comparable to the Bikundis’ because the district court’s 

conclusion that the defendant’s medical practice was “permeated with fraud” is a 

conclusion “too indefinite and conclusory to support a sentence.”  Id. at 1294.   

7. The 60-day extension to file a certiorari petition is necessary because 

undersigned counsel needs the additional time to coordinate with co-counsel and to 

prepare the petition and appendix in light of previously engaged matters, including:  

(1) pre-trial submissions in Hall v. Sargeant, No. 18-80748-CIV-ALTMAN/Reinhart 

in the Southern District of Florida, due on December 20, 2019; (2) the opening 

submission in a confidential arbitration before the American Arbitration Association 

due on December 24, 2019; (3) filing a complaint before the end of December to 

avoid the arguable expiration of the statute of limitations; (4) a long-planned family 



vacation scheduled for December 27,2019, through January 3,2020; and (5) trial

in the HaIl u. Sargeant case scheduled for the court's two-week trial calendar

beginning on January 2I,2020.

Accordingly, applicants respectfully request a 60-day extension of time, up to

and including March2,2020, within which to file a certiorari petition in this case to

review the judgment of the D.C. Circuit.

Respectfully submitted,

SrnlreN R. KrBnsH
5335 Wisconsin Avenue, N.W
Suite 440
Washington, D.C. 20015
(202) 347 -0200

Counsel for Applicant
Michael D. Bihundi, Sr.

December 6,2019

ANnnpw E. Goi-osurru
Coun sel of Record

Kplr-occ, HANSEN, ToDl, Frcul
& FnpnpnrcK, P.L.L.C.

1615 M Street, N.W.
Suite 400
Washington, D.C.20036
(2O2) 326-7900
(agoldsmith@keUo gghansen.com)

Counsel for Applicant
Florence Bileundi
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UNITED STATES of America, Appellee

v.

Michael D. BIKUNDI, Sr., Appellant

No. 16-3066
Consolidated with 16-3067

United States Court of Appeals,
District of Columbia Circuit.

Argued October 23, 2018

Decided June 11, 2019
Background:  Defendants, a married cou-
ple, were convicted, after a jury trial in the
United States District Court for the Dis-
trict of Columbia, of health care fraud,
conspiracy to commit health care fraud,
money laundering, and conspiracy to com-
mit money laundering. Following denial,
2016 WL 912169, of their motions for new
trial or judgment of acquittal, defendants
appealed.
Holdings:  The Court of Appeals held that:
(1) defendants’ statutory speedy trial

rights were not violated;
(2) defendant’s constitutional speedy trial

rights were not violated;
(3) denial of severance motion was not

abuse of discretion;
(4) evidence was sufficient to support con-

victions for money laundering;
(5) evidence supported restitution order;

and
(6) forfeitures did not violate Constitu-

tion’s Excessive Fines Clause.
Affirmed.
Rogers, Circuit Judge, filed concurring
opinion.

1. Criminal Law O1144.13(3)
On appeal of criminal convictions,

Court of Appeals views the evidence in the
light most favorable to the government.

2. Criminal Law O577.13
District court’s consideration of the

lengthy time needed for discovery and its

impact on defense counsel’s ability to pre-
pare for trial demonstrated that the court
adequately weighed defendant’s interests
when considering the complexity of the
case and the need for ends-of-justice con-
tinuances in the period between her ar-
raignment and the filing of the supersed-
ing indictment 18 months later, supporting
determination that the pretrial proceed-
ings were not so delayed as to violate
defendant’s statutory speedy trial rights.
18 U.S.C.A. § 3161(h)(7).

3. Criminal Law O577.13

Under the Speedy Trial Act, the sub-
stantive balancing underlying a decision to
grant an ends-of-justice continuance is en-
trusted to a district court’s sound discre-
tion but the findings requirement imposes
procedural strictness.  18 U.S.C.A.
§ 3161(h)(7)(A).

4. Criminal Law O577.13

Under the Speedy Trial Act, a court’s
findings in deciding to grant an ends-of-
justice continuance must indicate that it
seriously weighed the benefits of granting
the continuance against the strong public
and private interests served by speedy
trials.  18 U.S.C.A. § 3161(h)(7)(A).

5. Criminal Law O577.13

There are no magic words that must
be employed to justify Speedy Trial Act’s
ends-of-justice exclusion of time; mere ref-
erence to some rough justice basis or a
passing reference to the case’s complexity
is insufficient.  18 U.S.C.A.
§ 3161(h)(7)(A).

6. Criminal Law O577.13

A district court’s failure to make the
requisite finding that the ends of justice
served by the granting of an ends-of-jus-
tice continuance outweigh the best inter-
ests of the public and the defendant in a
speedy trial means the delay is to be
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counted against the defendant’s speedy-
trial period.  18 U.S.C.A. § 3161(h)(7)(A).

7. Criminal Law O1139, 1158.18
Court of Appeals’ review of Speedy

Trial Act claims is de novo on questions of
law and for clear error for factual findings.
18 U.S.C.A. § 3161(h)(7)(A).

8. Criminal Law O1134.42
Since district court granted five ends-

of-justice continuances in the period be-
tween her arraignment and the filing of
the superseding indictment eighteen
months later, and since defendant, in her
Speedy Trial Act claim, challenged the suf-
ficiency of the district court’s finding for
the last three continuances, Court of Ap-
peals’ review would be limited to those
time periods.  18 U.S.C.A. § 3161(h)(7)(A).

9. Criminal Law O577.13
Although best practice warrants con-

temporaneous, specific explanation by the
district court of its findings each time it
grants and ends-of-justice continuance,
Speedy Trial Act does not require a dis-
trict court to repeat all of the details of its
findings on the record each time it grants
such a continuance, particularly where the
charged offenses indicate why discovery
would be prolonged.  18 U.S.C.A.
§ 3161(h)(7)(A).

10. Criminal Law O577.10(9), 577.13
District court’s consideration of the

lengthy time needed for discovery and its
impact on defense counsel’s ability to pre-
pare for trial demonstrated that the court,
in granting the last three of a series of
continuances, adequately weighed the pub-
lic interest that trial not proceed prema-
turely, supporting determination that the
pretrial proceedings were not so delayed
as to violate defendant’s statutory speedy
trial rights; defendant consented to the
next-to-last continuance, and in granting
the final continuance, the court referenced
the fact that the underlying circumstances
regarding discovery in a complex fraud

case involving millions of dollars in health
care payments had not changed.  18
U.S.C.A. § 3161(h)(7)(A).

11. Criminal Law O577.4
Sixth Amendment to the United

States Constitution guarantees that in all
criminal prosecutions, the accused shall en-
joy the right to a speedy trial.  U.S. Const.
Amend. 6.

12. Criminal Law O577.10(1)
The Barker-Doggett balancing test for

determining whether a defendant has been
deprived of his or her constitutional
speedy trial right considers length of de-
lay, reason for the delay, defendant’s as-
sertion of his right, and prejudice to defen-
dant.  U.S. Const. Amend. 6.

13. Criminal Law O577.10(1)
No single factor in the Barker-Doggett

balancing test is necessary or sufficient to
find a deprivation of the Sixth Amendment
right to a speedy trial; the factors are
related and must be considered together.
U.S. Const. Amend. 6.

14. Criminal Law O577.15(4), 577.16(8)
Under the Sixth Amendment, to trig-

ger the Barker-Doggett speedy trial analy-
sis, length of delay between accusation and
trial must cross the threshold dividing or-
dinary from presumptively prejudicial de-
lay; generally, a delay of one year is pre-
sumptively prejudicial.  U.S. Const.
Amend. 6.

15. Criminal Law O1139
Court of Appeals reviews district

court’s application of the Barker-Doggett
factors de novo.  U.S. Const. Amend. 6.

16. Criminal Law O577.10(3), 577.15(1)
Although the delay of approximately

18 months in defendant’s prosecution for
health care fraud, conspiracy to commit
health care fraud, money laundering, and
conspiracy to commit money laundering
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triggered inquiry into whether she was
deprived of her constitutional speedy trial
right, factors of the length of the delay and
the reason for the delay weighed in favor
of government; defendant’s case involved
complex conspiracy charges with compli-
cated evidence and multiple defendants,
requiring voluminous discovery, defendant
had herself filed multiple pretrial motions
which contributed to the length of the
proceedings, as well as an interlocutory
appeal, and she consented to two of the
continuances that were granted.  U.S.
Const. Amend. 6.

17. Criminal Law O577.10(7)
Under the Sixth Amendment’s speedy

trial guarantee, the delay that can be toler-
ated in prosecution for an ordinary street
crime is considerably less than the delay
that can be tolerated for a serious, com-
plex conspiracy charge.  U.S. Const.
Amend. 6.

18. Criminal Law O577.10(9, 10)
Fact that defendant did not assert her

constitutional speedy trial rights until she
filed a motion to dismiss 16 months after
her arraignment weighed in government’s
favor; defendant consented to exclusion of
time under the Speedy Trial Act and did
not assert her speedy trial rights early or
often.  U.S. Const. Amend. 6; 18 U.S.C.A.
§ 3161(h)(7)(A).

19. Criminal Law O577.16(4)
Absent any explanation by defendant

as to how the delay of her trial for over
one year impaired her defense, factor of
the prejudice to defendant favored govern-
ment.  U.S. Const. Amend. 6.

20. Criminal Law O577.16(8)
The presumptive prejudice arising

from delay of trial for over one year can-
not alone carry a Sixth Amendment claim
without regard to the other Barker-Dog-
gett criteria.  U.S. Const. Amend. 6.

21. Criminal Law O622.7(4, 8)

District court did not abuse its discre-
tion, in prosecution for, inter alia, conspira-
cy to commit health care fraud, in denying
defendant’s motion to sever his trial from
that of his wife; there was extensive over-
lapping evidence against both defendant
and his wife on all charges except those
that were based on the wife’s exclusion
from federal health care programs due to
the revocation of her nursing license in
Virginia, the health care fraud changes
based on the nursing license revocation of
defendant’s wife did not involve significant-
ly more serious charges with prejudicial
spillover effect than the evidence of defen-
dant’s own culpability, particularly since
the evidence regarding the nursing license
and the Medicaid Provider Agreement was
part of the same overall fraudulent
scheme, in which government’s evidence
showed the direct involvement of both de-
fendant and his wife, jury could readily
appreciate that the evidence about the li-
cense and the Agreement involved only the
wife because the evidence regarding her
was presented at trial, jury was instructed
to consider each defendant’s guilty sepa-
rately, and verdict form was structured to
facilitate a decision on each defendant’s
guilt separately.  Fed. R. Crim. P. 14(a).

22. Criminal Law O622.6(2)
There is a preference in the federal

system for joint trials of defendants who
are indicted together.  Fed. R. Crim. P.
8(b).

23. Indictments and Charging Instru-
ments O716

The Federal Rules of Criminal Proce-
dure permits joinder of defendants in the
same indictment when the defendants are
alleged to have participated in the same
act or transaction, or in the same series of
acts or transactions, constituting an of-
fense or offenses.  Fed. R. Crim. P. 8(b).
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24. Criminal Law O622.7(3)
District court may sever the defen-

dants’ trials if the joinder of offenses or
defendants in an indictment or a consolida-
tion for trial appears to prejudice a defen-
dant or the government.  Fed. R. Crim. P.
14(a).

25. Criminal Law O619, 620(1), 622.6(1)
District courts retain significant flexi-

bility to determine how to remedy a po-
tential risk of prejudice arising from the
joinder of offenses or defendants in an in-
dictment or a consolidation for trial, in-
cluding ordering lesser forms of relief
such as limiting jury instructions.

26. Criminal Law O622.7(3)
A district court should grant a sever-

ance motion only if there is a serious risk
that a joint trial would compromise a spe-
cific trial right of one of the defendants or
prevent the jury from making a reliable
judgment about guilt or innocence.  Fed.
R. Crim. P. 14.

27. Criminal Law O1148
Court of Appeals reviews the district

court’s denial of a motion to sever for
abuse of discretion.  Fed. R. Crim. P.
14(a).

28. Criminal Law O622.6(4)
In conspiracy trials, severance is gen-

erally not mandated despite a disparity in
evidence when there is substantial and in-
dependent evidence of each defendant’s
significant involvement in the conspiracy.
Fed. R. Crim. P. 14(a).

29. Criminal Law O1144.15
Jury is presumed to follow the in-

structions absent evidence to doubt that
they did.

30. Criminal Law O1166(10.10)
Defendants failed to show that their

substantial rights were prejudiced, in pros-
ecution for, inter alia, health care fraud, by
government’s late production of exhibit; on
cross-examination, defense counsel raised

doubts about the probative value of the
exhibit for quantifying the health care
fraud, getting the witness who prepared
the exhibit to admit he did not know how
many of defendants’ previous beneficiaries
were no longer receiving Medicaid services
because they were deceased or disquali-
fied, defense counsel did not request a
continuance or move for a mistrial, and
district court found no bad faith by the
government in the late production of the
exhibit.  Fed. R. Crim. P. 16.

31. Criminal Law O627.5(1)
Federal Rules of Criminal Procedure

broadly mandate disclosure of material
documents within the government’s control
upon a defendant’s request.  Fed. R. Crim.
P. 16.

32. Criminal Law O627.5(2), 627.8(6)
District court has broad authority to

regulate discovery, including by granting a
continuance where a party failed to comply
with the rule.  Fed. R. Crim. P. 16(d).

33. Criminal Law O1036.1(6), 1130(5)
To extent defendants argued that re-

port which was a government exhibit in
their prosecution for, inter alia, health care
fraud, was inadmissible under the Federal
Rules of Evidence, they failed to sufficient-
ly develop that argument, and in any
event, the objections came too late.

34. Currency Regulation O13(3)
Evidence that defendants had the req-

uisite criminal intent was sufficient to sup-
port their convictions for money launder-
ing; fact that defendants, after receiving
reimbursements from Medicaid, trans-
ferred the money to the accounts associat-
ed with sham corporations was an attempt
to conceal the money’s provenance, since
those corporations had no obvious connec-
tion to the home health care industry, de-
fendants, who controlled at least 122 bank
accounts, routinely engaged in convoluted
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financial transaction and inter-company
transfers with no clear purpose, and defen-
dants engaged in many transactions in-
volving cashier’s checks.  18 U.S.C.A.
§ 1956(a)(1)(B)(i).

35. Criminal Law O1139, 1144.13(3)
Court of Appeals reviews de novo the

denial of a motion for acquittal, viewing
the evidence in the light most favorable to
the government.

36. Currency Regulation O4
Prosecution for money laundering re-

quires government to present evidence
from which a reasonable jury could find
that the transactions carried out by defen-
dants were designed in whole or in part to
conceal or disguise the nature, the location,
the source, the ownership, or the control of
the proceeds of specified unlawful activity.
18 U.S.C.A. § 1956(a)(1)(B)(i).

37. Currency Regulation O4
The funneling of illegal funds through

various fictitious business accounts is a
hallmark of money laundering.

38. Criminal Law O561(1)
When faced with an innocent explana-

tion sufficiently supported by the evidence
to create a reasonable doubt about the
defendant’s guilt, government’s burden is
to present evidence sufficient to dispel that
doubt.

39. Conspiracy O47(3.1)
Evidence was sufficient to support

convictions for money laundering conspira-
cy; jury found that as objects of the con-
spiracy, defendants planned to conceal the
source of the funds and to engage in trans-
actions using the proceeds of their fraudu-
lent conduct, since defendants, after re-
ceiving reimbursements from Medicaid,
transferred the money to the accounts as-
sociated with sham corporations, those cor-
porations had no obvious connection to the
home health care industry, and defen-
dants, who controlled at least 122 bank

accounts, routinely engaged in convoluted
financial transaction and inter-company
transfers with no clear purpose and en-
gaged in many transactions involving cash-
ier’s checks.  18 U.S.C.A. §§ 1956, 1957.

40. Health O989
Circumstantial evidence that defen-

dant knew she had been excluded from
federal health care programs was suffi-
cient to support her convictions for health
care fraud and making false statements in
a health care matter; jury could reasonably
find, based on a handwritten notation on a
document seized from defendant’s house,
that gave the complete URL web address
to a searchable government database list-
ing everyone who had been excluded from
federal healthcare programs, a list that
included defendant, under her maiden
name, and on fact that a second notation
on the same document, written in the same
color as the URL address, was identified
by defendant’s brother as being in her
handwriting, that defendant wrote the
website address herself, and jury could
reasonably infer that defendant actually
visited the listed site and typed her own
maiden name into the database, and fact
that defendant made selective use of her
married name on health care-related forms
even before she was married suggested
that she actually knew that using her
maiden name might trigger a hit in the
exclusion database.  18 U.S.C.A.
§ 1347(a); Social Security Act § 1128B, 42
U.S.C.A. § 1320a-7b(a)(3).

41. Criminal Law O312
Indirect evidence of a defendant’s

mental state might include her conduct
before, during, or after the charged crimi-
nal acts, or the facts and circumstances
known to her when she acted.

42. Criminal Law O549
Jury requires no definitive identifica-

tion or expert analysis to apply its own
common sense.
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43. Criminal Law O1159.2(1)
Under the standard of review applica-

ble in a challenge to the sufficiency of the
evidence to support a criminal conviction,
key question is what rational jurors could
conclude, not what they had to conclude.

44. Health O989
Evidence of defendant’s intent to de-

fraud the District of Columbia Medicaid
program was sufficient to support his con-
victions for health care fraud and health
care fraud conspiracy; evidence that defen-
dant knew about and encouraged the fak-
ing or destruction of records, knew about
and tolerated his company’s practice of
keeping patients who were ineligible for
Medicaid benefits on the rolls, and knew
that at least some of the company’s em-
ployees lacked required qualifications and
that he directed the erasure and replace-
ment of expired dates on employee certifi-
cations, was ample for jury to find beyond
a reasonable doubt the he intended to de-
fraud D.C. Medicaid.  18 U.S.C.A.
§§ 1347(a), 1349.

45. Criminal Law O742(1)
Credibility determinations are proper-

ly entrusted to the jury.

46. Criminal Law O1038.2
District court did not plainly err, in

prosecution for health care fraud, in failing
to instruct the jurors that they not only
had to unanimously find both defendants
guilty of health care fraud in general, but
also all had to agree on the same particu-
lar fraudulent claim for reimbursement.

47. Criminal Law O1038.1(4), 1038.3
Court of Appeals would review for

plain error defendants’ arguments, in pros-
ecution for health care fraud, conspiracy to
commit health care fraud, money launder-
ing, and conspiracy to commit money laun-
dering, that jury should have been charged
that it had to agree unanimously on a
single health care fraud incident, and that
district court erred in giving an instruction

on aiding and abetting health care fraud;
defendants failed to raise those issues in
the district court.

48. Criminal Law O1030(1)
Plain error review requires showing

that (1) the District Court erred, (2) the
error was clear or obvious, (3) the error
affected defendants’ substantial rights, and
(4) the error seriously affected the fair-
ness, integrity or public reputation of judi-
cial proceedings.

49. Criminal Law O1038.1(4)
District court did not plainly err, in

prosecution for, inter alia, health care
fraud, in giving an aiding and abetting
instruction on the health care fraud count;
evidence that defendant knew about and
encouraged the faking or destruction of
records, knew about and tolerated his com-
pany’s practice of keeping patients who
were ineligible for Medicaid benefits on
the rolls, and knew that at least some of
the company’s employees lack required
qualifications and directed the erasure and
replacement of expired dates on employee
certifications supported the instruction.

50. Criminal Law O1172.1(4.2)
Any error, in prosecution for, inter

alia, health care fraud, in giving an aiding
and abetting instruction on the health care
fraud count, was harmless, where the evi-
dence was also sufficient to convict defen-
dant as a principal.

51. Sentencing and Punishment O2185,
2188(2)

Despite government’s failure, in pros-
ecution for, inter alia, health care fraud, to
carry its burden of proving loss, evidence
was sufficient to support conclusion that
the payments to defendants from the Dis-
trict of Columbia Medicaid program con-
stituted loss within meaning of the Man-
datory Victims Restitution Act (MVRA),
supporting restitution order; since defen-
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dants, due to their pervasive fraud, were
in a much better position than the govern-
ment to ascertain the particular facts at
issue, specifically whether any services
they provided were truly legitimate, they
had burden of producing evidence of any
legitimate services they had provided that
were unaffected by their fraud, but they
failed to do so.  18 U.S.C.A. § 3664(e).

52. Criminal Law O1156.9
Court of Appeals reviews restitution

orders for abuse of discretion.

53. Sentencing and Punishment O2101
Under the Mandatory Victims Resti-

tution Act (MVRA), restitution is essential-
ly compensatory, not punitive: it simply
restores a victim, to the extent money can
do so, to the position the victim occupied
before sustaining injury.

54. Sentencing and Punishment O2143,
2167

Under the Mandatory Victims Resti-
tution Act (MVRA), restitution is limited
to the actual, provable loss suffered by the
victim and caused by the offense conduct.

55. Sentencing and Punishment O2185
Under the Mandatory Victims Resti-

tution Act (MVRA), burden of proving the
amount of the loss is borne by government
for purposes of determining restitution,
but burden of demonstrating such other
matters as the court deems appropriate is
upon the party designated by the court as
justice requires.  18 U.S.C.A. § 3664(e).

56. Sentencing and Punishment O2187
Under the Mandatory Victims Resti-

tution Act (MVRA), amount of restitution
ordered by a district court must be sup-
ported by a preponderance of the evidence.
18 U.S.C.A. § 3664(e).

57. Sentencing and Punishment O2185
Although the ultimate burden of prov-

ing loss always remains with the govern-
ment, the Mandatory Victims Restitution
Act (MVRA) authorizes district court to

place on defendant a burden of producing
evidence of any legitimate services where
defendant was in a much better position
than government to ascertain the particu-
lar facts at issue, specifically whether any
services were truly legitimate.  18
U.S.C.A. § 3664(e).

58. Sentencing and Punishment O2185

Under the Mandatory Victims Resti-
tution Act (MVRA), if the defendant car-
ries his burden of producing evidence of
any legitimate services, prosecution must
then prove the fraudulent nature of those
services in order to seek restitution in that
amount.  18 U.S.C.A. § 3664(e).

59. Sentencing and Punishment O2148,
2185

Under the Mandatory Victims Resti-
tution Act (MVRA), if the defendant, in
disputing government’s request for restitu-
tion, does not produce evidence of legiti-
mate services, the prosecution need not
show that each and every service was
fraudulent; rather, the prosecution may
rely on the existence of a pervasive fraud
to argue that all services were infected by
fraud in some way, and therefore that
payments for all services represent loss
under MVRA.  18 U.S.C.A. § 3664(e).

60. Forfeitures O124

District court did not plainly err, in
prosecution for, inter alia, health care
fraud, in ordering forfeitures for the health
care fraud offenses to be assessed concur-
rently; since defendants’ fraud was inte-
gral to each and every Medicaid payment
to their company, district court properly
determined that the total payments consti-
tuted or were derived from gross proceeds
traceable to each of their health care fraud
offenses.  18 U.S.C.A. §§ 982(a)(1),
982(a)(7).
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61. Forfeitures O126(2, 4)
Court of Appeals, on review of forfei-

ture judgments, examines the district
court’s fact finding for clear error and its
legal interpretations de novo.

62. Forfeitures O48(9), 59
A defendant convicted of health care

fraud must forfeit property that consti-
tutes or is derived, directly or indirectly,
from gross proceeds traceable to the com-
mission of the health care fraud offense.
18 U.S.C.A. § 982(a)(7).

63. Forfeitures O61
Pursuant to statute mandating forfei-

ture of property brought in from health
care fraud, gross proceeds traceable to the
fraud, and thus subject to forfeiture, in-
clude the total amount of money brought
in through the fraudulent activity, with no
costs deducted or set-offs applied.  18
U.S.C.A. § 982(a)(7).

64. Forfeitures O61
Whereas other forfeiture statutes al-

low credit for lawful services, the statute
for health care fraud does not.  18
U.S.C.A. § 982(a)(7).

65. Forfeitures O124
District court did not plainly err, in

prosecution for, inter alia, money launder-
ing, in ordering forfeitures for those of-
fenses to be assessed concurrently, partic-
ularly in light of the lack of controlling
precedent and the state of the law else-
where; funds transferred out of the intake
accounts of defendants’ health care compa-
ny were involved in the money laundering
offenses because they facilitated the mon-
ey laundering conspiracy.  18 U.S.C.A.
§ 982(a)(1).

66. Forfeitures O48(9), 59
A defendant convicted of money laun-

dering must forfeit any property, real or
personal, involved in such offense, or any
property traceable to such property.  18
U.S.C.A. § 982(a)(1).

67. Forfeitures O124
Court of Appeals would review for

plain error argument, on appeal of convic-
tions for money laundering, that district
court improperly calculated amount of for-
feitures; that argument was not raised in
the district court.

68. Forfeitures O59
Money laundering forfeiture statute

applies not only to funds that are actually
laundered, but also to those more broadly
involved in money laundering.  18
U.S.C.A. § 982(a)(1).

69. Forfeitures O48(9)
Money laundering forfeiture statute

sweeps broadly because money laundering
largely depends upon the use of legitimate
monies to advance or facilitate the scheme.
18 U.S.C.A. § 982(a)(1).

70. Forfeitures O35
Ordering the two defendants in prose-

cution for, inter alia, health care fraud and
money laundering each to forfeit half of
the proceeds reasonably ensured that the
forfeiture judgments did not exceed an
amount that each defendant actually ac-
quired; district court found that both de-
fendants were integrally involved with the
fraudulent operations and that they jointly
obtained and were equally responsible for
the criminal proceeds.  18 U.S.C.A.
§§ 982(a)(1), 982(a)(7).

71. Fines O1.3
 Forfeitures O63(2)

Forfeitures imposed in prosecution
for, inter alia, health care fraud and money
laundering, did not violate Constitution’s
Excessive Fines Clause; the essence of
defendants’ crime was grave, in that they
personally orchestrated a sprawling fraud
involving falsified licenses, timesheets, and
bills, and the scheme lasted for years and
involved numerous misdeeds, defendants
fell squarely within the class of criminals
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targeted by the relevant forfeiture stat-
utes, the statutes of conviction and the
Sentencing Guidelines authorized heavy
prison sentences and fines, defendants
caused significant harm by defrauding
Medicaid out of millions of dollars meant
for the needy, and since the total forfeiture
levied against defendants for health care
fraud corresponded one-to-one to the
amount they derived from their fraud and
the total forfeiture levied for money laun-
dering likewise corresponded one-to-one to
funds involved in that crime, the penalties
were not grossly disproportional to the
crimes.  U.S. Const. Amend. 8.

72. Fines O1.3
Excessive Fines Clause limits govern-

ment’s power to extract payments, wheth-
er in cash or in kind, as punishment for
some offense.  U.S. Const. Amend. 8.

73. Fines O1.3
Court of Appeals, in analyzing wheth-

er forfeiture judgments violate the Exces-
sive Fines Clause, (1) determines whether
the government extracted payments for
the purpose of punishment, and (2) assess-
es whether the extraction was excessive;
the first step determines whether the Ex-
cessive Fines Clause applies, and the sec-
ond determines if the Clause was violated.
U.S. Const. Amend. 8.

74. Fines O1.3
A punitive forfeiture violates the Ex-

cessive Fines Clause if it is grossly dispro-
portional to the gravity of a defendant’s
offense.  U.S. Const. Amend. 8.

75. Fines O1.3
Factors to be considered in determin-

ing whether a punitive forfeiture violates
the Excessive Fines Clause are: (1) the
essence of the crime; (2) whether defen-
dant fit into the class of persons for whom
the statute was principally designed; (3)
the maximum sentence and fine that could
have been imposed; and (4) nature of the

harm caused by the defendant’s conduct.
U.S. Const. Amend. 8.

76. Forfeitures O124

Court of Appeals would review for
plain error argument, at sentencing for,
inter alia, health care fraud and money
laundering, that defendants lacked ability
to pay the forfeitures ordered, and there-
fore reversal was warranted only if the
district court plainly erred, meaning that
the error was obvious or clear under cur-
rent law; defendants did not raise the ar-
gument in the district court.

77. Forfeitures O124

District court did not plainly violate
the Excessive Fines Clause by ordering
forfeitures without considering defendants’
ability to pay them; Excessive Fines
Clause did not make obvious whether a
forfeiture was excessive because a defen-
dant was unable to pay, and neither the
Supreme Court nor the Court of Appeals
had spoken on the issue.  U.S. Const.
Amend. 8.

78. Sentencing and Punishment O736

Defendants failed, at sentencing in
prosecution for, inter alia, health care
fraud, to produce, with any specificity, evi-
dence as to the value of legitimate services
they allegedly rendered to the District of
Columbia Medicaid program, and there-
fore district court properly refused to use
the credit rule to reduce the loss calcula-
tion, supporting the Sentencing Guidelines
loss calculation and the accompanying en-
hancements that increased defendants’ re-
spective offense levels by 28 points; the
amount that was fraudulently billed consti-
tuted the aggregate dollar amount of
fraudulent bills submitted to the govern-
ment health care program.  U.S.S.G.
§ 2B1.1(b)(1).
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79. Criminal Law O1134.77, 1139,
1158.34

Upon appeal of sentencing enhance-
ments, purely legal questions are reviewed
de novo, factual findings are to be affirmed
unless clearly erroneous, and Court of Ap-
peals must give due deference to district
court’s application of the Sentencing
Guidelines to facts.

80. Criminal Law O1134.77
In context of review of a district

court’s application of the Sentencing
Guidelines to facts, due deference presum-
ably falls somewhere between de novo re-
view and review for clear error.

81. Sentencing and Punishment O736
Under the general rule of the applica-

ble Sentencing Guidelines, amount of loss
at sentencing for a fraud offense is the
greater of actual loss or intended loss;
actual loss is the reasonably foreseeable
pecuniary harm that resulted from the of-
fense, and intended loss is the pecuniary
harm that was intended to result from the
offense.  U.S.S.G. § 2B1.1.

82. Sentencing and Punishment O978
Under the special rule provided by

the Sentencing Guidelines to assist in de-
termining loss when sentencing defendants
convicted of a Federal health care offense
involving a Government health care pro-
gram, the aggregate dollar amount of
fraudulent bills submitted to the Govern-
ment health care program shall constitute
prima facie evidence of the amount of the
intended loss; this evidence is sufficient to
establish the amount of the intended loss,
if not rebutted.  U.S.S.G. § 2B1.1, cmt.
n.3(F)(viii).

83. Criminal Law O1177.3(1)
Any error in district court’s determi-

nation, at sentencing in prosecution for,
inter alia, health care fraud, that the per-
vasive fraud at defendants’ company
meant that approximately $ 80 million was
fraudulent billed, was harmless because it

resulted in a lower loss calculation; al-
though defendants’ company billed the
District of Columbia Medicaid program for
approximately $ 81 million, the district
court calculated the fraudulent bills as $ 80
million based on the amount D.C. Medicaid
paid to defendants’ company, which might
have been an error because only fraudu-
lent bills, not actual payments, establish
intended loss under the special rule.
U.S.S.G. § 2B1.1, cmt. n.3(F)(viii).

84. Sentencing and Punishment O736,
963

Under the ‘‘credit rule’’ provided by
the Sentencing Guidelines, which directs
that loss shall be reduced by the fair mar-
ket value of the services rendered by the
defendant, or other persons acting jointly
with the defendant, to the victim before
the offense was detected, fraudulent bill-
ings are sufficient to establish the intended
loss, unless rebutted.  U.S.S.G. § 2B1.1,
cmt. n.3(E)(i).

85. Sentencing and Punishment O736

Under the Sentencing Guidelines,
both the credit rule and the special rule for
calculating loss in health care fraud cases
apply at sentencing for, inter alia, health
care fraud; special rule states that it ap-
plies notwithstanding the general rule, but
makes no exception for the credit rule, and
the drafters of the loss rules knew how to
indicate that no credits would be permit-
ted.  U.S.S.G. § 2B1.1, cmt. n.3(F).

86. Sentencing and Punishment O963

Overall burden of proving loss under
the Sentencing Guidelines always remains
with the government.

87. Sentencing and Punishment O758

Sentence enhancement for abusing po-
sitions of trust applies if a defendant
abused a position of public or private trust
in a manner that significantly facilitated
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the commission or concealment of the of-
fense.  U.S.S.G. § 3B1.3.

88. Sentencing and Punishment O758
For purposes of the sentence enhance-

ment for abusing positions of trust, a posi-
tion of trust is characterized by profession-
al or managerial discretion (i.e., substantial
discretionary judgment that is ordinarily
given considerable deference); persons
holding such positions ordinarily are sub-
ject to significantly less supervision than
employees whose responsibilities are pri-
marily non-discretionary in nature, and the
position must have contributed in some
significant way to facilitating the commis-
sion or concealment of the offense.
U.S.S.G. § 3B1.3, cmt. n.1.

89. Sentencing and Punishment O758
Defendants, who operated a company

that provided home care services that were
funded through the District of Columbia
Medicaid program, which in turn was fund-
ed in part by the federal government, oc-
cupied and abused a position of trust, justi-
fying imposition, at their sentencing for,
inter alia, health care fraud, of sentence
enhancement for abusing a position of
trust; the D.C. Department of Health Care
Finance (DHCF), which administered the
D.C. Medicaid program, depended on de-
fendants to properly exercise substantial
discretion, DHCF entrusted agencies like
defendants’ company with ensuring that
actual beneficiaries received adequate ser-
vices from qualified aides based on appro-
priate plans of care, relying on the leaders
of such agencies to maintain records and
submit bills that accurately reflect such
services, and those responsibilities called
for decisions and judgments that occurred
outside of DHCF’s supervision and re-
ceived considerable deference from
DHCF.  U.S.S.G. § 3B1.3, cmt. n.1.

90. Sentencing and Punishment O758
Plain text of the Sentencing Guide-

lines and their application notes do not

require a fiduciary relationship for imposi-
tion of a sentence enhancement for abuse
of trust; rather, they examine whether a
defendant’s position was characterized by
professional or managerial discretion,
which may be exercised by defendants who
are not physicians and run commercial en-
tities.  U.S.S.G. § 3B1.3, cmt. n.1.

91. Criminal Law O1042.3(1)

Court of Appeals, on review of defen-
dants’ convictions for, inter alia, health
care fraud, which was based on their sub-
mission of fraudulent bills to the District of
Columbia Medicaid program, would review
for plain error defendants’ argument, on
appeal of district court’s imposition of sen-
tence enhancement for abusing a position
of trust, that they did not abuse a position
of trust because they did not submit bills
directly to the D.C. Department of Health
Care Finance (DHCF), which adminis-
tered the D.C. Medicaid program, but
rather used a medical billing company;
argument was made for the first time on
appeal.  U.S.S.G. § 3B1.3.

92. Sentencing and Punishment O758

District court did not plainly err, at
sentencing in prosecution for, inter alia,
health care fraud, in imposing sentence
enhancement for abusing a position of
trust, increasing defendants’ offense levels
by two points, despite fact that defendants,
who operated a company that provided
home care services that were funded
through the District of Columbia Medicaid
program, which in turn was funded in part
by the federal government, used a billing
service to submit their bills; the billing
service used by defendants submitted bills
based on the timesheets and documents
provided by defendants’ company, which
he assumed were correct, and he was not
responsible for investigating whether the
services provided by defendants were le-
gitimate, nor for certifying that the infor-
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mation contained in the bills was truthful.
U.S.S.G. § 3B1.3.

93. Criminal Law O1042.3(1)
Court of Appeals, on appeal of defen-

dants’ convictions for, inter alia, health
care fraud, which was based on their sub-
mission of fraudulent bills to the District of
Columbia Medicaid program, would review
for plain error defendants’ argument that
district court erred by imposing a sentence
enhancement for abusing a position of
trust because the Sentencing Guidelines
prohibited that enhancement when an
abuse of trust was included in the base
offense level or specific offense character-
istic.  U.S.S.G. § 3B1.3.

94. Criminal Law O1042.3(1)
Court of Appeals, on review of defen-

dants’ convictions for, inter alia, health
care fraud, which was based on their sub-
mission of fraudulent bills to the District of
Columbia Medicaid program, would review
for plain error defendants’ argument, on
appeal of district court’s imposition of sen-
tence enhancement for abusing a position
of trust, that the Sentencing Guidelines
prohibited that enhancement when an
abuse of trust is included in the base of-
fense level or specific offense characteris-
tic; the holding on which defendants relied,
which appeared in an out-of-circuit deci-
sion, had been characterized as dicta, and
other circuits had applied the enhancement
to defendants convicted of Medicare and
Medicaid fraud.  U.S.S.G. § 3B1.3.

95. Sentencing and Punishment O752
Defendant, convicted of, inter alia,

health care fraud, as integrally involved as
a boss at his company, supporting imposi-
tion, at sentencing, of a managerial role
enhancement that increased his offense
level by three points; defendant managed
and supervised the health care fraud and
money laundering conspiracies through his
control of his company’s employees.
U.S.S.G. § 3B1.1(b).

96. Sentencing and Punishment O752
Managerial-role sentencing enhance-

ment applies if the defendant was a man-
ager or supervisor (but not an organizer or
leader) and the criminal activity involved
five or more participants or was otherwise
extensive.  U.S.S.G. § 3B1.1(b).

97. Sentencing and Punishment O752
In determining whether a managerial

role sentence enhancement is appropriate,
no single factor is dispositive, but all de-
fendants receiving the enhancement must
exercise some control over others.
U.S.S.G. § 3B1.1(b).

98. Sentencing and Punishment O689
Two-level enhancement for violation of

an administrative order was properly ap-
plied at sentencing in prosecution for, inter
alia, health care fraud, based on defen-
dant’s knowing violation of order of the
Department of Health and Human Ser-
vices (HHS) which excluded her from par-
ticipating in federal health care programs;
evidence supported that defendant knew
she had been placed on the exclusion list.
U.S.S.G. § 2B1.1(b)(9)(C).

Appeals from the United States District
Court for the District of Columbia (No.
1:14-cr-00030-2), (No. 1:14-cr-00030-1)

Andrew E. Goldsmith, Washington, DC,
appointed by the court, argued the cause
for appellant Florence Bikundi. Steven R.
Kiersh, Washington, DC, appointed by the
court, argued the cause for appellant Mi-
chael D. Bikundi Sr. With them on the
joint briefs were Bradley E. Oppenheimer
and Albert Pak, Washington, DC, all ap-
pointed by the court.

Katherine M. Kelly, Assistant U.S. At-
torney, argued the cause for appellee.
With her on the brief were Jessie K. Liu,
U.S. Attorney, and Elizabeth Trosman, Su-
zanne Grealy Curt, and Christopher B.
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Brown, Assistant U.S. Attorneys. Nicholas
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sistant U.S. Attorneys, entered appear-
ances.

Before: Rogers, Tatel, and Griffith,
Circuit Judges.

Concurring Opinion by Judge Rogers.
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Florence Bikundi and Michael Bikundi
appeal their convictions by a jury of health
care fraud, conspiracy to commit health
care fraud, money laundering, and conspir-
acy to commit money laundering. Suggest-
ing that the government’s case was prem-
ised on the misconduct of a handful of
employees rather than an entire fraudu-

lent business, appellants challenge the de-
nial of Florence Bikundi’s motion to dis-
miss the indictment for violation of her
statutory and constitutional rights to a
speedy trial; the denial of Michael Bikun-
di’s motion to sever his trial pursuant to
Rule 14(a) of the Federal Rules of Crimi-
nal Procedure; and the mid-trial admission
of a government report pursuant to Rule
16 of the Federal Rules of Criminal Proce-
dure. They also challenge their enhanced
sentences, the forfeiture and restitution
orders, and the denial of their motions for
judgment of acquittal notwithstanding the
verdicts pursuant to Rule 29(c) of the Fed-
eral Rules of Criminal Procedure. For the
following reasons, we affirm.

I.

Florence and Michael Bikundi (hereinaf-
ter separately ‘‘Florence’’ and ‘‘Michael’’)
operated Global Healthcare, Inc. (‘‘Global’’)
to provide home care services that were
funded through the D.C. Medicaid pro-
gram, which, in turn, is funded in part by
the federal government, to provide free or
low-cost health services to low-income indi-
viduals. See 42 U.S.C. § 1396-1; D.C. Code
§ 4-204.05; 42 C.F.R. §§ 435.900–435.965.

A.

The D.C. Department of Health Care
Finance (‘‘DHCF’’) administers the D.C.
Medicaid program. D.C. Code § 7-7701.07.
Home care service entities assist D.C.
Medicaid beneficiaries in performing daily
living activities, such as getting out of bed,
bathing, and eating. D.C. Mun. Regs. tit.
22 § 3915. Because these services are typi-
cally not provided by registered nurses or
other medical professionals, home care
service entities are required to conduct
background checks prior to hiring their
aides. DHCF also periodically audits home
care service entities for conformance with
physician-approved home care plans, and
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DHCF will withhold future payments upon
finding non-compliance with regulatory re-
quirements.

To be eligible to receive D.C. Medicaid
payments, home care service entities must
be licensed by the Health Regulation and
Licensing Administration in the D.C. De-
partment of Health. D.C. Mun. Regs. tit.
22 § 3900. As part of this process, a home
care service entity must submit a provider
application and enter into a provider
agreement. When reviewing the applica-
tion, the Health and Regulation Licensing
Administration determines whether any in-
dividual holding a five percent or greater
ownership in the entity has been excluded
from participation in any federal health
care program by checking an ‘‘exclusion
list’’ published by the U.S. Department of
Health and Human Services (‘‘HHS’’). The
Administration also conducts annual licen-
sure surveys to ensure that licensed home
care entities operate in accordance with
D.C. regulations.

To qualify for personal care services
covered by D.C. Medicaid, a beneficiary
must obtain a prescription from a licensed
physician. The beneficiary presents the
prescription to the home care services en-
tity, which assigns a personal care aide to
the beneficiary. A registered nurse con-
ducts an assessment of the beneficiary’s
needs for purposes of preparing an individ-
ualized plan of care. A licensed physician
must approve the plan of care within thirty
days and typically is to re-certify the plan

every six months. A personal care aide
administers the services in the plan of
care. Generally, a registered nurse must
visit the beneficiary at home at least once
every 30 days to determine if the benefi-
ciary is receiving adequate services.

Personal care aides providing services to
D.C. Medicaid beneficiaries are to keep
track of the services provided on time-
sheets. Each timesheet must be signed by
the personal care aide and the beneficiary
to certify that the stated services were
provided. The home care services entity
uses these timesheets in support of claims
submitted to DHCF for payment.

B.

Florence was indicted for health care
fraud and money laundering in February
2014. A superseding indictment filed in
December 2014, added eight co-defen-
dants, including Michael Bikundi. The 27-
count indictment charged Florence and
Michael with health care fraud, conspiracy
to commit health care fraud, seven counts
of money laundering, money laundering
conspiracy, and engaging in monetary
transactions in property derived from un-
lawful activity.1 It charged Florence with
health care fraud based on her exclusion
from federal health care programs and
making false statements involving federal
health care programs.2 Five other co-de-
fendants entered into plea agreements that
required them to cooperate with the gov-
ernment.3

1. 18 U.S.C. § 1347 (health care fraud); id.
§ 1349 (conspiracy to commit health care
fraud); id. § 1956(a)(1)(B)(i) (money launder-
ing); id. § 1956(h) (money laundering con-
spiracy); id. § 1957 (engaging in monetary
transactions in property derived from speci-
fied unlawful activity); id. § 2 (aiding and
abetting).

2. 18 U.S.C. § 1035 (false statements in health
care matters); 42 U.S.C. § 1320a-7b (Medic-
aid fraud).

3. Two of the co-defendants had not yet been
arrested and remained fugitives at the time of
trial. Two former Global employees who were
not named as co-defendants in the indictment
separately entered into plea agreements that
required cooperation with the government.
Two former Global employees testified under
government assurances that they would not
be prosecuted.
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[1] Viewing the evidence in the light
most favorable to the government, as we
must, see, e.g., Jackson v. Virginia, 443
U.S. 307, 319, 99 S.Ct. 2781, 61 L.Ed.2d
560 (1979), reveals overwhelming evidence
of pervasive fraud by comprehensive alter-
ation of employee and patient records in
connection with services claimed to have
been provided by Global. The government
presented documentary and testimonial ev-
idence, including the testimony of eight
former employees of Global.

Global had a shaky beginning in view of
Florence’s formal exclusion from partic-
ipation in federal health care funding pro-
grams as a result of the revocation of her
nursing license by the Commonwealth of
Virginia in 1999. 42 U.S.C. § 1320a-7. The
parties dispute whether Florence received
the letter notifying her of the exclusion
decision, but Florence certainly received
and responded to a letter informing her
that exclusion proceedings had been initi-
ated. Her license had been issued in her
maiden name, ‘‘Florence Igwacho,’’ and
that name appears on the ‘‘exclusion list’’
published both online and in the Federal
Register by HHS. Yet in June 2009, Flor-
ence submitted a D.C. Medicaid provider
application on behalf of Global Healthcare,
Inc. to DHCF that listed ‘‘Florence Bikun-
di’’ as Global’s chief executive officer and
listed ‘‘Florence Igwacho Bikundi’’ as a
contact person. Although Florence and Mi-
chael were not married until September
2009, Florence began using the name ‘‘Bi-
kundi’’ when they became engaged in 2005.
According to defense testimony by her fa-
ther, it is customary in Cameroon, Flor-
ence and Michael’s home country, for a
woman to begin using a man’s last name
when he provides a dowry, which Michael
did before they became engaged. DHCF
approved Global’s application on July 30,
2009.

At Global, Florence and Michael hired
and fired employees, approved employee

paychecks, and reviewed the timesheets
that were used in support of D.C. Medicaid
claims submitted to DHCF. During multi-
ple licensure surveys, surveyors from the
Health Regulation and Licensing Adminis-
tration found deficiencies in Global’s rec-
ord-keeping and personnel files. At trial,
former Global employees testified about
rampant falsification of records that they
had made at the direction of Florence and
Michael. Employees testified that to show
Global had complied with licensure sur-
veys, they falsified employee files and pa-
tient records. For employee files, they al-
tered dates on employees’ certifications,
included fake credentials for employees
who were undocumented immigrants, and
created false background checks on them.
For patient records, employees created
falsified nurse notes, altered dates on phy-
sician prescriptions, and altered physician
signatures on plans of care.

Global employees also testified about fal-
sification of timesheets submitted to
DHCF and unlawful payments to D.C.
Medicaid beneficiaries. The employees tes-
tified about multiple situations where Flor-
ence and Michael were aware that aides
were not actually providing services during
time periods claimed on timesheets. Al-
though Florence and Michael did on occa-
sion withhold employee paychecks and told
personal care aides to cease billing for
services they did not provide, neither Flor-
ence nor Michael attempted, according to
these employees, to return the money to
the D.C. Medicaid Program. Employees
also testified about making payments to
D.C. Medicaid beneficiaries to sign false
timesheets in order to show Global had
provided them with home care services.

From November 2009 to February 2014,
D.C. Medicaid paid Global a total of $ 80.6
million. An investigation by the Federal
Bureau of Investigation showed that mil-
lions of dollars’ worth of the D.C. Medicaid
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payments were deposited directly into
three Global bank accounts, for which
Florence Bikundi and Michael Bikundi
were the sole signatories. Within two days,
and usually on the same day, Florence and
Michael transferred these funds to sepa-
rate Global bank accounts and a bank ac-
count for Flo-Diamond, Inc., a company
incorporated by Florence that was regis-
tered to provide home care services to
Maryland Medicaid recipients. From these
secondary accounts, Florence and Michael
transferred the D.C. Medicaid funds to
many of the over one hundred other finan-
cial accounts that they controlled. Among
these accounts, Florence and Michael
transferred funds to three accounts in the
name of CFC Home & Trade Investment,
LLC (‘‘CFC’’) and Tri-Continental Trade
& Development (‘‘Tri-Continental’’); Flor-
ence and Michael were signatories on
these banks accounts as well. CFC and
Tri-Continental both generated no income
and had no business relationship with
Global. Ultimately, checks were written on
these bank accounts to Florence and Mi-
chael personally.

The jury found Florence and Michael
guilty as charged, except on Counts 23, 24,
and 25 for engaging in monetary transac-
tions in property derived from unlawful
activity. The district court sentenced Flor-
ence to 120 months’ imprisonment and 36
months’ supervised release, and Michael to
84 months’ imprisonment and 36 months’
supervised release. The district court re-
quired them to pay restitution in the
amounts of $ 80,620,929.20, jointly and
severally. The district court also required
each of them to forfeit $ 39,989,956.02 (for
the money laundering offenses) and $ 39,-
701,764.42 (for the health care fraud of-
fenses), assessed concurrently. The district
court denied their motions for acquittal
notwithstanding verdicts, and they appeal.

We begin by examining Florence’s
speedy trial claims, then address Michael’s

severance claim, and thereafter turn to
their evidentiary objections and jury in-
structions challenges. Finally, we address
their challenges to their sentences.

II.

Speedy Trial. Florence raises both stat-
utory and constitutional speedy trial
claims. The statutory claim focuses on the
length of the delay and district court’s
findings about that delay, the constitution-
al claim on the length of the delay.

A.

[2] Speedy Trial Act. The Speedy Trial
Act provides that ‘‘the trial of a defendant
TTT shall commence within seventy days
from the filing date (and making public) of
the information or indictment, or from the
date the defendant has appeared before a
judicial officer of the court in which such
charge is pending, whichever date last oc-
curs.’’ 18 U.S.C. § 3161(c)(1). Certain peri-
ods of delay are to be excluded from the
seventy-day maximum, including any peri-
od of delay resulting from an ‘‘ends-of-
justice’’ continuance. Id. § 3161(h)(7).

[3–6] For an ‘‘ends-of-justice’’ continu-
ance, the district court must ‘‘set forth, in
the record of the case, either orally or in
writing, its reasons for finding that the
ends of justice served by the granting of
such continuance outweigh the best inter-
ests of the public and the defendant in a
speedy trial.’’ Id. § 3161(h)(7)(A). Although
the ‘‘substantive balancing underlying the
decision’’ to grant an ends-of-justice con-
tinuance is ‘‘entrusted to the district
court’s sound discretion,’’ United States v.
Rice, 746 F.3d 1074, 1078 (D.C. Cir. 2014),
the findings requirement imposes ‘‘proce-
dural strictness,’’ Zedner v. United States,
547 U.S. 489, 509, 126 S.Ct. 1976, 164
L.Ed.2d 749 (2006). At the minimum, the
district court’s findings ‘‘must indicate that
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it ‘seriously weighed the benefits of grant-
ing the continuance against the strong
public and private interests served by
speedy trials.’ ’’ Rice, 746 F.3d at 1078
(quoting United States v. Bryant, 523 F.3d
349, 361 (D.C. Cir. 2008)). Although the
findings requirement does not call for
‘‘magic words’’ in weighing the competing
interests, id. at 1079, mere reference to
‘‘some rough justice basis’’ is insufficient,
United States v. Sanders, 485 F.3d 654,
659 (D.C. Cir. 2007). Similarly, mere ‘‘pass-
ing reference to the case’s complexity’’ is
insufficient, and a district court’s failure to
make the requisite finding means the delay
is to be counted against the defendant’s
speedy-trial period. Zedner, 547 U.S. at
507, 126 S.Ct. 1976.

[7] The court’s review of Speedy Trial
Act claims is de novo on questions of law
and for clear error for factual findings.
United States v. Lopesierra-Gutierrez, 708
F.3d 193, 202 (D.C. Cir. 2013).

[8] Florence’s Speedy Trial Act clock
began running on February 21, 2014, when
she was arraigned on the initial indict-
ment. The district court granted five ends-
of-justice continuances in the period be-
tween her arraignment and the filing of
the superseding indictment eighteen
months later. Florence challenges the suf-
ficiency of the district court’s findings for
the last three continuances, on June 16,
July 22, and September 5. She maintains
that the district court merely relied on the
fact that the case was ‘‘complex’’ without
properly acknowledging or weighing the
countervailing interests of the defendant
and the public. Our review is limited to
those time periods. See Rice, 746 F.3d at
1077–78.

Florence did not object to any of the
continuances until July 1, 2015, when she
moved to dismiss the superseding indict-
ment. The district court denied the motion
while acknowledging that for ends-of-jus-
tice continuances, it had to find on the

record that ‘‘the interest[s] in that continu-
ance outweigh the best interests of the
public and the defendant in a speedy trial.’’
Tr. 106 (July 31, 2015 AM). The district
court found that the best interests of jus-
tice would be served by excluding the time
periods ‘‘[g]iven the complexity of this case
and the reasons stated in open court.’’ Id.
at 109.

To appreciate the thoroughness with
which the district court addressed the
ends-of-justice continuances, it is worth
noting that in granting the first such con-
tinuance, on March 7, 2014, the district
court concluded the interests of justice
outweighed ‘‘the interests of the parties
and the public in a speedier trial’’ because
the purpose of the continuance was to
‘‘permit defense counsel and the govern-
ment time to both produce discovery and
review discovery.’’ Tr. 5 (Mar. 7, 2014
AM). The court thereby accounted for the
nature of the alleged charges, including
the complexity of discovery for a conspira-
cy lasting over five years in which Flor-
ence and Michael were alleged to have
altered and created false documents in
support of their claims for Medicaid reim-
bursement and in moving reimbursed
funds in and out of multiple accounts. On
April 24, and again on June 16, the dis-
trict court concluded that the need for
more time remained, referencing ‘‘the
complexity of the case and the amount of
discovery.’’ Tr. 52 (June 16, 2014 AM).
The district court granted a fourth contin-
uance, with Florence’s consent, on July 22,
as counsel advised that they planned to
engage in further meetings and discus-
sions and assured the district court that
they had been diligent in reviewing dis-
covery and discussing the case. In grant-
ing the final ends-of-justice continuance,
the district court noted that Florence was
still ‘‘sitting in jail’’ and pressed the gov-
ernment to move quickly in procuring a
superseding indictment, while also recog-



778 926 FEDERAL REPORTER, 3d SERIES

nizing that the government still had to
produce more documents to the defense.
Succinctly, the district court stated, its
‘‘finding that this is a complex case contin-
ues to hold,’’ Tr. 15 (Sept. 5, 2014 AM),
and ruled that the Speedy Trial Act was
tolled due to the ‘‘complex’’ nature of the
case, id. at 22.

The district court’s findings on the rec-
ord in support of the ends-of-justice con-
tinuances are similar to those in Rice and
Lopesierra-Gutierrez that were held to
satisfy the statutory findings requirement.
In Rice, the district court justified grant-
ing the delay based on the ‘‘large number
of defendants, the many hours of wiretaps
to be transcribed and translated, and the
absence of certain defendants still awaiting
extradition.’’ 746 F.3d at 1079. The district
court took the defendants’ interests into
consideration by noting that the defense
would not be in a position to adequately
provide representation until the wiretaps
were complete. In Lopesierra-Gutierrez,
the district court justified the grant of the
ends-of-justice continuance on the basis of
‘‘the complexity of the case, the nature of
the prosecution, and that it would be un-
reasonable to expect adequate preparation
for pretrial proceedings or for the trial
itself within the time limits established
under the Act.’’ 708 F.3d at 205. In both
cases, the district court’s conclusion that a
continuance would give the defendant
more time to review discovery and to pre-
pare for trial demonstrated that the dis-
trict court seriously weighed the defen-
dant’s interest. See Rice, 746 F.3d at 1079;
Lopesierra-Gutierrez, 708 F.3d at 205.

Similarly, in granting the first continu-
ance, the district court found that due to
the large volume of discovery underlying
the charges in the initial indictment, a
continuance would ‘‘permit defense counsel
and the government time to both produce
discovery and review discovery and evalu-
ate the evidence against [Florence].’’ Tr. 5

(Mar. 7, 2014 AM). This finding shows the
district court weighed Florence’s interest
by considering that a continuance would
give her more time to prepare her defense.
The allegations in the initial indictment
spanned a period of six years, involving
numerous submissions of Medicaid claims.
Florence concedes that the district court’s
findings to support this continuance satisfy
the statutory requirements. Appellants’
Br. 37 n.18.

[9] Although ‘‘best practice’’ warrants
contemporaneous, specific explanation by
the district court, see Zedner, 547 U.S. at
507 n.7, 126 S.Ct. 1976, and the district
court often did so, in the circumstances
here, the court does not understand the
statute to require the district court to re-
peat all of the details of its findings on the
record each time it grants an ends-of-jus-
tice continuance, particularly where the
charged offenses indicate why discovery
would be prolonged. Not only were the
circumstances regarding discovery essen-
tially unchanged when the district court
granted ends-of-justice continuances, the
district court expressly stated on June 16,
2014, that the parties were making ar-
rangements for ‘‘the most expeditious way
to get discovery into the hands of the
defense counsel.’’ Tr. 52 (June 16, 2014
AM). In granting the last challenged ends-
of-justice continuance, the district court
stated that its prior reason for granting an
ends-of-justice continuance continued to
apply because discovery was ongoing.
Whatever ambiguity may reside in the
Speedy Trial Act about when the district
court must place its findings on the record,
see Zedner, 547 U.S. at 506–07, 126 S.Ct.
1976, we hold that the district court’s con-
sideration of the lengthy time needed for
discovery and its impact on defense coun-
sel’s ability to prepare for trial demon-
strates that the district court adequately
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weighed Florence’s interests when consid-
ering the complexity of the case.

[10] The district court also adequately
addressed the public interest. Florence
concedes that the district court’s state-
ments in support of granting the first two
continuances, which referenced the inter-
ests of ‘‘the public,’’ satisfied the statutory
requirements. Tr. 5 (Mar. 7, 2014 AM); Tr.
9 (Apr. 24, 2014 AM); Appellants’ Br. 37
n.18. But she maintains that the district
court’s findings in support of the last three
continuances were insufficient. Yet the dis-
trict court’s concern that adequate time
was needed for the defense to review the
documents produced in discovery and to
prepare the defense was directly related to
the public interest that trial not proceed
prematurely. Florence consented to the
next-to-last continuance, and in granting
the final continuance, the district court
referenced the fact that the underlying
circumstances regarding discovery had not
changed. When asked by this court during
oral argument what rule was being sought,
Florence’s counsel responded that specific
findings to support an ends-of-justice con-
tinuance would require the district court to
state on the record something to the effect
that ‘‘I’ve considered the interests of the
public in a speedy trial in this case, and
given the facts and circumstances of this
case, the interests of the public outweigh
the interests in a speedy trial.’’ Oral Arg.
3:34–3:50. The words are slightly different,
but the district court’s on-the-record find-
ings are to the same effect: considering the
public interest in a speedy trial in light of
affording defense counsel the opportunity
to prepare a defense to a complex fraud
involving $ 80 million in health care pay-
ments. Florence neither suggests her trial
counsel should have proceeded to trial be-
fore discovery was completed nor chal-
lenges the district court’s statement that
the parties were arranging for the ‘‘most
expeditious way to get discovery into the
hands of defense counsel.’’ Tr. 52 (June 16,

2014 AM). The combination of the district
court’s references to the public interest
and the efficient use of resources suffice to
show that the district court seriously
weighed the public’s interests.

Therefore, Florence fails to show that
the pretrial proceedings were delayed so
as to violate her statutory speedy trial
rights.

B.

[11–14] Sixth Amendment. The Sixth
Amendment to the United States Constitu-
tion guarantees that ‘‘[i]n all criminal pros-
ecutions, the accused shall enjoy the right
to a speedy TTT trial.’’ U.S. Const. amend.
VI. In Barker v. Wingo, 407 U.S. 514, 530,
92 S.Ct. 2182, 33 L.Ed.2d 101 (1972), the
Supreme Court articulated a four-factor
balancing test for determining whether a
defendant has been deprived of this
speedy trial right: the ‘‘[l]ength of delay,
the reason for the delay, the defendant’s
assertion of his right, and prejudice to the
defendant.’’ No single factor is necessary
or sufficient to find a deprivation of the
right to a speedy trial because the factors
are related and must be considered togeth-
er. Id. at 533, 92 S.Ct. 2182. To trigger the
speedy trial analysis, the length of delay
between accusation and trial must ‘‘cross[ ]
the threshold dividing ordinary from ‘pre-
sumptively prejudicial’ delay.’’ Doggett v.
United States, 505 U.S. 647, 651–52, 112
S.Ct. 2686, 120 L.Ed.2d 520 (1992). Gener-
ally, a delay of one year is presumptively
prejudicial. Id. at 652 n.1, 112 S.Ct. 2686.

[15] The court reviews the district
court’s application of the Barker factors de
novo. See United States v. Tchibassa, 452
F.3d 918, 924 (D.C. Cir. 2006).

[16, 17] Although the delay of approxi-
mately eighteen months in Florence’s case
triggered the inquiry, the Barker factors
on balance favor the government. As to the
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first and second factors, ‘‘the delay that
can be tolerated for an ordinary street
crime is considerably less than a serious,
complex conspiracy charge.’’ Barker, 407
U.S. at 531, 92 S.Ct. 2182. In Lopesierra-
Gutierrez, this court held that a three-and-
a-half year delay was justifiable for a com-
plex conspiracy charge with complicated
evidence and multiple defendants. 708 F.3d
at 203. Given the complex conspiracy
charges at issue here, with voluminous dis-
covery and multiple defendants, a delay of
eighteen months was justifiable. Florence
also filed multiple pretrial motions as well
as an interlocutory appeal and she con-
sented to continuances granted on July 22,
2014, and October 7, 2014. Although not all
of her motions delayed the trial, they still
contributed to the length of proceedings.
Florence does not maintain that the gov-
ernment acted in bad faith in seeking
ends-of-justice continuances. See id.

[18] As to the third factor, the fact
that Florence did not assert her speedy
trial rights until she filed a motion to
dismiss sixteen months after her arraign-
ment also weighs in the government’s fa-
vor. The circumstances here are like those
in United States v. Taplet, 776 F.3d 875,
881 (D.C. Cir. 2015), where the defendant
‘‘either joined in or requested many of the
continuances, and he waited fourteen
months after his arraignment before filing
a motion to dismiss under the Speedy Trial
Act.’’ The court held no Sixth Amendment
violation occurred. Similarly, Florence con-
sented to exclusion of time under the
Speedy Trial Act and did not assert her
speedy trial rights early or often.

[19, 20] Finally, the fourth factor fa-
vors the government. The ‘‘presumptive
prejudice’’ arising from delay of trial for
over one year ‘‘cannot alone carry a Sixth
Amendment claim without regard to the
other Barker criteria.’’ Doggett, 505 U.S. at
655–56, 112 S.Ct. 2686; see also Taplet, 776
F.3d at 881. Florence offers no explanation

of how the delay impaired her defense, and
thus fails to show that her Sixth Amend-
ment right to a speedy trial was violated.

III.

[21–26] Severance. There is a prefer-
ence in the federal system for joint trials.
Zafiro v. United States, 506 U.S. 534, 537,
113 S.Ct. 933, 122 L.Ed.2d 317 (1993). Rule
8(b) of the Federal Rules of Criminal Pro-
cedure permits joinder of defendants in
the same indictment when the defendants
‘‘are alleged to have participated in the
same act or transaction, or in the same
series of acts or transactions, constituting
an offense or offenses.’’ Rule 14(a), howev-
er, permits a district court to sever the
defendants’ trials if the joinder of ‘‘of-
fenses or defendants in an indictment TTT

or a consolidation for trial appears to prej-
udice a defendant or the government.’’ Dis-
trict courts retain significant flexibility to
determine how to remedy a potential risk
of prejudice, including ordering lesser
forms of relief such as limiting jury in-
structions. United States v. Moore, 651
F.3d 30, 95 (D.C. Cir. 2011) (per curiam).
Still, the Supreme Court has cautioned
that ‘‘a district court should grant a sever-
ance motion under Rule 14 only if there is
a serious risk that a joint trial would com-
promise a specific trial right of one of the
defendants, or prevent the jury from mak-
ing a reliable judgment about guilt or inno-
cence.’’ Zafiro, 506 U.S. at 539, 113 S.Ct.
933.

[27] Michael contends that the district
court erred in denying his Rule 14(a) mo-
tion because of the unfair prejudice due to
spillover effect as a result of the disparity
of evidence against him as compared to
that against Florence and the fact that
they were married. In particular, he points
to the evidence that Florence’s nursing
license was revoked and the repeated ref-
erences at trial to Florence and Michael as
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a single unit, ‘‘they.’’ The court reviews the
district court’s denial of a Rule 14(a) mo-
tion for abuse of discretion, id. at 542, 113
S.Ct. 933, and we find none.

[28] In conspiracy trials, severance is
generally not mandated despite a disparity
in evidence when there is ‘‘substantial and
independent evidence of each [defendant’s]
significant involvement in the conspiracy.’’
Moore, 651 F.3d at 96 (quoting United
States v. Tarantino, 846 F.2d 1384, 1399
(D.C. Cir. 1988) ). That is the situation
here given the extensive overlapping evi-
dence against Florence and Michael on all
charges besides those based on Florence’s
exclusion. So, although Florence alone was
charged with making false and fraudulent
representations on the Medicaid Provider
Agreement, and no evidence connected Mi-
chael to that charge, the government pre-
sented abundant independent evidence of
Michael’s culpable conduct in operating the
Global conspiracies to commit health care
fraud and money laundering. Employees
testified that he instructed them to alter
patient records and even to create records
for employees that included false informa-
tion.

Michael fails to demonstrate the health
care fraud charges based on Florence’s
nursing license revocation involved signifi-
cantly more serious charges with prejudi-
cial spillover effect than other evidence of
his own culpability. The evidence regard-
ing Florence’s license and the Medicaid
Provider Agreement was part of the same
overall fraudulent scheme, in which the
government’s evidence showed Florence’s
and Michael’s direct involvement. As the
evidence regarding Florence was present-
ed at trial, the jury could readily appreci-
ate that the evidence about the license and
Medicaid Provider Agreement involved
only Florence.

[29] Additionally, it is not exactly un-
common for a husband and wife to be tried
together when they are charged with com-

mitting the same or similar crimes. See,
e.g., United States v. Johnson, 569 F.2d
269, 271 (5th Cir. 1978); United States v.
Cianciulli, 476 F. Supp. 845, 848 (E.D. Pa.
1979); see also United States v. Carbajal-
Nieto, 390 F. App’x 295, 296 (4th Cir.
2010). Here, the district court instructed
the jury to consider each defendant’s guilt
separately:

[E]ach defendant is entitled to have the
issue of his or her guilt as to each of the
crimes for which he or she is on trial
determined from his or her own conduct
and from the evidence that applies to
him or her as if he or she were being
tried alone. You should, therefore, con-
sider separately each offense, and the
evidence which applies to it, and you
should return separate verdicts as to
each count of the Indictment, as well as
to each defendant.

Tr. 27 (Nov. 9, 2015 AM). Further, the
jury was instructed that:

The fact that you may find one defen-
dant guilty or not guilty on any one
count of the Indictment should not influ-
ence your verdict with respect to any
other count of the Indictment for that
defendant. Nor should it influence your
verdict with respect to any other defen-
dant as to that count or any other count
in the Indictment. Thus, you may find
any one or more of the defendants guilty
or not guilty on any one or more counts
of the Indictment, and you may return
different verdicts as to different defen-
dants [and] as to different counts.

Id. at 27–28. The jury is presumed to
follow the instructions absent evidence to
doubt that they did, Weeks v. Angelone,
528 U.S. 225, 234, 120 S.Ct. 727, 145
L.Ed.2d 727 (2000) (citing Richardson v.
Marsh, 481 U.S. 200, 211, 107 S.Ct. 1702,
95 L.Ed.2d 176 (1987) ), and Michael points
to no such evidence here. The verdict form
was structured to facilitate a decision on
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each defendant’s guilt separately, listing
all of the charges against Florence and
Michael separately within each count.

In view of the abundant evidence of
Michael’s involvement in the Global con-
spiracies, the references at trial to Flor-
ence and Michael as ‘‘they,’’ even when
considered in combination with the license
and Medicaid Provider Agreement evi-
dence against Florence, do not demon-
strate that the district court abused its
discretion in denying his Rule 14(a) motion
for a separate trial.

IV.

[30, 31] Admission of Exhibit 439. Rule
16 of the Federal Rules of Criminal Proce-
dure broadly mandates disclosure of mate-
rial documents within the government’s
control upon a defendant’s request. Rule
16(a)(1)(E) provides:

Upon a defendant’s request, the govern-
ment must permit the defendant to in-
spect or copy or photograph books, pa-
pers, documents, data, photographs,
tangible objects, buildings or places TTT

if the item is within the government’s
possession, custody, or control and (i)
the item is material to preparing the
defense; (ii) the government intended to
use the item in its case-in-chief at trial;
or (iii) the item was obtained from or
belongs to the defendant.

Additionally, Rule 16(c) provides:
A party who discovers additional evi-
dence or material before or during trial
must promptly disclose its existence to
the other party or the court if (1) the
evidence or material is subject to discov-
ery or inspection under this rule; and (2)
the other party previously requested, or
the court ordered, its production.

Defense counsel sought discovery well
before trial began in September and yet it
was not until three weeks into the trial,
almost at the end of the government’s
case-in-chief, that the government dis-

closed Exhibit 439. A month before trial,
the prosecutor asked Don Shearer, the
Director of Health Care Operations at
DHCF, if it was possible to quantify the
amount of actual fraud at Global, and
Shearer prepared the report, which pur-
ported to show that 567 D.C. Medicaid
beneficiaries for whom Global received
Medicaid reimbursements did not receive
personal care services after Global closed.
See Concurring Op. at 801–02 (Rogers, J.).
Defense counsel objected to admission of
Exhibit 439 on the grounds that doing so
would be ‘‘unfair’’ sandbagging and that
identification and production of the report
was ‘‘untimely.’’ Tr. 16 (Nov. 3, 2015 PM).
On appeal, appellants contend that the
government was obligated under Rule 16
to disclose Exhibit 439 and the underlying
data, and that its admission with less than
one day’s notice violated their substantial
rights. The government responds that it
did not have an obligation to disclose Ex-
hibit 439 until it received the report.

The court need not decide whether the
government’s terribly late production of
Exhibit 439 constituted impermissible
sandbagging under Rule 16. See United
States v. Marshall, 132 F.3d 63, 69 (D.C.
Cir. 1998). Even if the government violated
Rule 16, there is no basis to conclude that
the district court abused its discretion by
not excluding the report. On cross-exami-
nation, defense counsel raised doubts
about the probative value of Exhibit 439
for quantifying the health care fraud.
Shearer, who prepared the report, admit-
ted that he did not know how many of
Global’s previous beneficiaries were no
longer receiving Medicaid services because
they were deceased or disqualified as a
result of increased income.

[32, 33] Cross-examination thus took
some of the sting out of the report, much
as the district court anticipated in refer-
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ring to the report as ‘‘ripe fodder’’ for
cross-examination. Tr. 112 (Nov. 3, 2015
PM). Defense counsel objected that the
district court’s suggestion of an overnight
postponement so defense counsel could in-
terview Shearer would not suffice. But
defense counsel did not request a continu-
ance or move for a mistrial. Instead de-
fense counsel objected to admission of
Exhibit 439 into evidence. Rule 16(d)
vests broad authority in the district court
to regulate discovery, including by
‘‘grant[ing] a continuance’’ where ‘‘a party
failed to comply with th[e] rule,’’ and the
district court found no bad faith by the
government in the late production of Ex-
hibit 439. See Tr. 111 (Nov. 3, 2015 PM).
Under the circumstances, even assuming
a Rule 16 violation, appellants fail to es-
tablish the requisite prejudice to their
substantial rights for the court to con-
clude that the district court abused its
discretion by not excluding Exhibit 439.4

V.

[34, 35] Sufficiency of the Evidence.
Florence and Michael challenge the suffi-
ciency of the evidence on multiple fronts,
arguing that because the government
failed to prove guilt beyond a reasonable
doubt the district court erred in denying
their motions for judgment of acquittal on
various counts. We review ‘‘de novo the
denial of a motion for acquittal, viewing
the evidence in the light most favorable to
the Government.’’ United States v. Stod-
dard, 892 F.3d 1203, 1213 (D.C. Cir. 2018).

A.

[36] Money Laundering and Conspira-
cy. Florence and Michael first claim that
the government failed to prove beyond a
reasonable doubt they had the requisite

criminal intent to commit money launder-
ing (Counts 16–22). To overcome this argu-
ment, the government had to present evi-
dence from which a reasonable jury could
find that the transactions were ‘‘designed
in whole or in part TTT to conceal or
disguise the nature, the location, the
source, the ownership, or the control of the
proceeds of specified unlawful activity.’’ 18
U.S.C. § 1956(a)(1)(B)(i).

The government based the seven money
laundering convictions on seven transac-
tions. All seven have the same basic struc-
ture: almost immediately after D.C. Medic-
aid deposited reimbursement funds into a
Global intake account, Florence and Mi-
chael moved a substantially identical
amount of money to a different Global
corporate account (and, for one transac-
tion, from that corporate account to an
account owned by Florence’s Maryland
business, Flo-Diamond). From there, Flor-
ence and Michael quickly transferred the
money to an account associated with one of
two other corporations: CFC or Tri-Conti-
nental. Both Florence and Michael are sig-
natories to every bank account involved in
these transactions.

According to Florence and Michael,
‘‘[n]o rational juror could conclude’’ the
charged ‘‘transactions were designed to
conceal the nature or source of the funds’’
because each transaction ‘‘transferred
money to accounts on which Appellants
had signing authority’’ and ‘‘that were
owned by companies that Appellants open-
ly owned.’’ Appellants’ Br. 47–48. A funda-
mental logical disconnect lurks in this ar-
gument: even if Florence and Michael
made no effort to conceal the money’s
ownership, they are still guilty if they
tried to hide the money’s source. Cf. Unit-

4. To the extent appellants argue the report
was inadmissible under the Federal Rules of
Evidence, this argument is insufficiently de-
veloped, Schneider v. Kissinger, 412 F.3d 190,

200 n.1 (D.C. Cir. 2005), and in any event, the
objections come too late, see United States v.
White, 116 F.3d 903, 923 (D.C. Cir. 1997).
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ed States v. Warshak, 631 F.3d 266, 320
(6th Cir. 2010) (finding sufficient evidence
of intent to conceal ‘‘the exact source of
the proceeds’’ even when ‘‘a number of the
transactions were made under relatively
open circumstances’’).

And, in fact, the evidence betrayed that
Florence and Michael were attempting to
conceal the money’s provenance. CFC and
Tri-Continental had no obvious connection
to the home health care industry or, for
that matter, any legitimate raison d’être.
CFC’s articles of incorporation listed its
purpose as ‘‘real estate investment’’ and
Florence’s son, Carlson Igwacho, as the
company’s resident agent. Carlson, howev-
er, testified that he never signed CFC’s
articles and that the company ‘‘didn’t do
any business.’’ Tr. 67 (Oct. 28, 2015 PM).
Records confirmed that — despite its pu-
tative concern with ‘‘real estate’’ — CFC
owned a single piece of real property, pur-
chased with Global funds, and had no sig-
nificant expenditures associated with real
estate. The record is devoid of evidence
that CFC had any independent income or
clients. Tri-Continental’s story is much the
same: although its listed purpose was the
‘‘import/export business,’’ there is no evi-
dence it ever imported or exported any-
thing at all.

[37] In a nutshell, the jury had ample
basis to conclude that CFC and Tri-Conti-
nental were classic sham corporations, cre-
ated for cleansing the money passing
through them of any association with D.C.
Medicaid. This court has recognized that
such ‘‘funneling’’ of ‘‘illegal funds through
various fictitious business accounts’’ is a
hallmark of money laundering. United
States v. Adefehinti, 510 F.3d 319, 323
(D.C. Cir. 2007) (quoting United States v.
Esterman, 324 F.3d 565, 572 (7th Cir.
2003) ).

Other hallmarks of an intent to conceal
populate the broader landscape of Flor-
ence’s and Michael’s finances. For in-

stance, Florence and Michael routinely
engaged in ‘‘convoluted financial transac-
tions’’ and ‘‘inter-company transfers’’ with
no clear purpose. Id. (quoting Esterman,
324 F.3d at 572). All told, Florence and
Michael controlled at least 122 bank ac-
counts, only a fraction of which had any
immediate connection to the health care
industry. Nonetheless, over a five-year pe-
riod, a towering ninety percent of the
money passing through those accounts
came from D.C. Medicaid (with Maryland
Medicaid being one of the ‘‘main sources’’
of the remaining ten percent). Tr. 131
(Nov. 3, 2015 AM). In that same period,
Florence and Michael engaged in many
transactions — indeed, over seven million
dollars’ worth — involving cashier’s
checks. As the government’s agent testi-
fied, one advantage of cashier’s checks,
from a money launderer’s perspective, is
that the ‘‘recipient wouldn’t know the ac-
tual source that’s funding the check.’’ Tr.
96 (Nov. 4, 2015 AM). Predictably, then,
aspiring launderers ‘‘frequently use TTT

cashier’s checks to TTT make the transfers
that are charged as money laundering.’’
United States v. Willey, 57 F.3d 1374,
1386 n.23 (5th Cir. 1995). A reasonable
jury could find based on the frequent use
by Florence and Michael of such checks,
considered alongside their various other
financial maneuvers, that they sought to
conceal the source of these funds.

[38] Florence and Michael search in
vain for aid from the handful of cases
where this court has reversed money laun-
dering convictions. First, they invoke the
principle, articulated in United States v.
Law and United States v. Stoddard, that
‘‘when faced with an innocent explanation
sufficiently supported by the evidence to
create a reasonable doubt about the defen-
dant’s guilt, the [g]overnment’s burden is
to present evidence sufficient to dispel that
doubt.’’ Stoddard, 892 F.3d at 1214 (quot-
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ing Law, 528 F.3d 888, 896 (D.C. Cir.
2008)). But neither of the two explanations
offered by Florence and Michael for the
transactions creates such doubt. First,
they claim the companies were Global’s
‘‘corporate siblings.’’ That threadbare ex-
planation raises more questions than it
answers: why is Global, a company with
real human clients and an independent
revenue stream, sending millions of dollars
to its ‘‘siblings’’ that apparently do no busi-
ness at all? Second, Florence and Michael
claim that they sought to avoid becoming
victims of fraud themselves after someone
attempted to draw a fraudulent check on a
Global account. This explanation is equally
far-fetched: it might explain why they
sought to move money out of the targeted
account, but it does nothing to clarify why
they created sham corporations.

Shifting gears, Florence and Michael
turn to United States v. Adefehinti where
this court held that the money laundering
statute ‘‘has no application to the transpar-
ent division or deposit of’’ criminal pro-
ceeds. 510 F.3d at 322. The court applied
that principle to the proceeds of a real
estate fraud scheme in which the defen-
dants flipped properties from fake sellers
to fake buyers. Id. at 321. The charged
transaction in Adefehinti began with a set-
tlement check from one of these fictional
sellers. Id. at 322. The check included the
address of the property sold and identified
the funds as the sale’s proceeds. Id. After
being endorsed to yet another fictional
person (unconnected to the original real
estate transaction), the same check was
negotiated in person at a bank. Id. ‘‘Imme-
diately thereafter,’’ the proceeds were split
four ways: into two accounts for which the
defendants were signatories, into one un-
related account, and into cash. Id. Observ-
ing that these were ‘‘simple transactions
that can be followed with relative ease,’’
this court held that no juror could find an
intent to conceal the source of the funds
because ‘‘all the proceeds of the initial

check were either cashed or went directly
into accounts in the name of defendants or
their associates without passing through
any other person’s account.’’ Id. at 323
(internal quotation marks omitted).

The instant case differs fundamentally
from Adefehinti. True, both involve fake
entities beyond those participating in the
initial fraud (there, the fake person negoti-
ating the check; here, CFC or Tri-Conti-
nental). Crucially, however, in Adefehinti
the check used to settle the transaction
and later deposited into the defendants’
accounts retained a visible link to the
source of the funds — the real estate
transaction — until it entered the defen-
dants’ personal accounts. Not so here. As
the investigating agent testified, once the
money went into a CFC or Tri-Continental
account, observers ‘‘would have absolutely
no way of knowing that the money TTT

came from the D.C. Government to Global
Health Care.’’ Tr. 75 (Nov. 4, 2015 AM).
And although Florence and Michael also
claim that, as in Adefehinti, the investiga-
tor admitted she could easily trace the
transactions at issue, that position rests on
a mischaracterization of the agent’s testi-
mony. True, the agent said that the neces-
sary records were ‘‘readily accessible,’’ Tr.
97 (Nov. 3, 2015 PM), but she also clarified
that the job of actually untangling the
Bikundis’ complicated finances was labori-
ous, requiring ‘‘many months TTT working
on it seven days a week for probably eight,
ten hours a day,’’ Tr. 74 (Nov. 4, 2015 AM).

Having woven such an intricate web,
Florence and Michael were doing more
than just divvying up or spending the pro-
ceeds of fraud — conduct which might
have given them a better claim for acquit-
tal under Adefehinti. Instead, the govern-
ment presented evidence on which a rea-
sonable jury could find that Florence and
Michael created an elaborate network of
bank accounts involving two sham corpora-
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tions and funneled money into them, effac-
ing any obvious link to D.C. Medicaid or
the health care business. Nor were these
‘‘simple transactions TTT followed with rel-
ative ease,’’ 510 F.3d at 323; nothing in
Adefehinti requires a jury to acquit when
the defendants’ schemes are vulnerable to
dogged investigation. The government’s
evidence allowed a reasonable jury to find
Florence and Michael had the intent to
conceal, and the substantive money laun-
dering convictions must therefore be af-
firmed.

[39] Florence and Michael also chal-
lenge their money laundering conspiracy
convictions (Count 15). The jury found
that, as objects of the conspiracy, Florence
and Michael planned to conceal the source
of the funds, in violation of 18 U.S.C.
§ 1956, and to engage in transactions us-
ing the proceeds of their fraudulent con-
duct, in violation of 18 U.S.C. § 1957. As
long as the evidence is sufficient to support
one of those two objects, the court must
affirm. See United States v. Johnson, 216
F.3d 1162, 1165 (D.C. Cir. 2000) (‘‘[A] ver-
dict cannot be overturned on the ground
that the evidence is sufficient as to [only]
one of [multiple charged acts].’’). Florence
and Michael’s sole challenge to the con-
cealment object entirely duplicates their
argument on the substantive money laun-
dering charges, namely that no reasonable
juror could conclude the transactions were
designed to conceal the nature or owner-
ship of the D.C. Medicaid proceeds, and
those arguments are equally unsuccessful
in the conspiracy context. We therefore
affirm the conspiracy convictions for the
same reasons we affirm their substantive
convictions, without reaching the § 1957
object.

B.

[40] Exclusion-Based Health Care
Fraud. Florence claims that the two counts
premised on founding and operating Global

despite her exclusion from federal health
care programs — health care fraud in
Count 13 and making false statements in a
health care matter in Count 14 — cannot
be sustained because the government
failed to prove beyond a reasonable doubt
that she knew about that exclusion.

[41] As the parties agree, to convict on
both counts, the government had to prove
beyond a reasonable doubt that Florence
had knowledge of her federal exclusion.
See 18 U.S.C. § 1347(a) (Count 13); 42
U.S.C. § 1320a-7b(a)(3) (Count 14). Direct
evidence of knowledge being rare, the gov-
ernment is likely to rely on circumstantial
evidence. United States v. Torres, 894 F.3d
305, 311 (D.C. Cir. 2018). ‘‘Such indirect
evidence might include a defendant’s con-
duct before, during, or after the charged
criminal acts, or the facts and circum-
stances known to [her] when [s]he acted.’’
Id.

[42, 43] The government’s strongest,
even compelling, evidence is a Global em-
ployee’s resume, seized from Florence’s
house, featuring two handwritten notations
nearly side-by-side. Gov. Ex. 428 at 1. The
first appears to be a reminder related to a
different employee’s resume. Id. (‘‘Need
Resume of Administrator (James Mbide)’’).
The second is the complete URL web ad-
dress linking to the HHS’s searchable on-
line database of everyone who has been
excluded from federal health care pro-
grams — a database that includes Flor-
ence’s maiden name. Id. (‘‘http://oig.hhs.
gov/fraud/exclusions.asp’’). Florence’s own
brother testified that the handwriting on
the first notation, written in the same color
as the URL address, belonged to Florence.
Florence fights the obvious inference that
she penned the second notation too, noting
that her brother was unable to identify the
URL handwriting as hers. Worse still, she
claims, the jury heard no expert testimony
at all about the handwriting. These argu-
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ments needlessly make the perfect the en-
emy of the good — the jury required no
definitive identification or expert analysis
to apply its own common sense. Cf. 28
U.S.C. § 1731 (‘‘The admitted or proved
handwriting of any person shall be admis-
sible, for purposes of comparison, to deter-
mine genuineness of other handwriting at-
tributed to such person.’’); Fed. R. Evid.
901(b)(3) (‘‘A comparison with an authenti-
cated specimen by an expert witness or the
trier of fact’’ may satisfy ‘‘the requirement
of authenticating or identifying an item of
evidence.’’ (emphasis added)). Given our
standard of review, the key question is
what ‘‘rational juror[s]’’ could conclude, not
what they had to conclude. United States
v. Williams, 836 F.3d 1, 7 (D.C. Cir. 2016).
And a reasonable juror — looking at the
annotated resume found in Florence’s
house and armed with her brother’s testi-
mony — reasonably could find that Flor-
ence wrote the website address herself.

Having identified the handwriting as
Florence’s, the jury could then reasonably
infer that Florence actually visited the list-
ed site and typed her own maiden name
into the database. Indeed, it is more diffi-
cult to reach the opposite conclusion,
knowing as we do that Florence indisput-
ably learned her eligibility was in serious
jeopardy when she received a letter HHS
telling her as much. That small step fur-
nishes the final piece of the puzzle: typing
her name into the database would have put
Florence on actual notice that she was
excluded from federal health care pro-
grams, including Medicaid.

The government correctly argues that
Florence’s habit of using her married
name on health care-related forms (well
before she was actually married) further
supports the inference of guilty knowledge.
It takes no logical leap to conclude that
such a practice was designed to avoid trig-
gering a hit when regulators cross-checked
Florence’s paperwork against the HHS da-

tabase. As Florence points out, she deviat-
ed from this pattern on certain occasions,
including once on Global’s Medicaid pro-
vider application form. But a jury could
reasonably find that these isolated inci-
dents resulted from sloppiness rather than
innocence. Florence also tells us that her
use of ‘‘Bikundi’’ aligns with the Cameroo-
nian custom of using a married name after
a dowry has been paid. Superficially at-
tractive, this explanation falls apart on
closer scrutiny. Indeed, Florence signed
one non-health care form (a mortgage ap-
plication) using her maiden name just days
before her wedding, years after Michael
supposedly paid the dowry. Combined with
the resume notation, and viewing the evi-
dence as favorably as possible for the gov-
ernment as we must, Florence’s selective
use of ‘‘Bikundi’’ on health care-related
forms suggests she actually knew that us-
ing ‘‘Igwacho’’ might trigger a hit in the
exclusion database. Added to the rest, the
evidence is more than adequate to sustain
Florence’s exclusion-based convictions.

C.

[44] Health Care Fraud and Conspira-
cy. Michael claims there was insufficient
evidence to support his conviction by the
jury on health care fraud (Count 2) and
the two objects of the health care fraud
conspiracy (Count 1). Once again, it is
common ground that both charges require
proof Michael intended to defraud D.C.
Medicaid. See 18 U.S.C. §§ 1347(a), 1349.
Michael’s position is that he had no such
goal.

According to Michael, the district court
should have inferred that he lacked the
necessary intent based on a laundry list of
things he did not personally do, including
creating Global, recruiting or paying off
bogus beneficiaries, or falsifying certain
categories of documents. See Appellants’
Br. 79. To call this argument cherry-pick-
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ing would be a considerable understate-
ment. Michael asks us to ignore heaps of
relevant evidence showing that he intend-
ed to defraud D.C. Medicaid authorities.
To hit just some of the highlights:

(1) Michael knew about and encouraged
Global’s efforts to fake or destroy records.
For example, he supervised the progress
of nurses who used white-out to alter pa-
tient records while auditors were on site
waiting for those records. On another occa-
sion, he gave Florence’s personnel file to a
Global employee and instructed her to
shred it just one day after auditors re-
quested it.

(2) Regardless of whether Michael per-
sonally recruited or paid patients, he knew
about and tolerated Global’s practice of
keeping patients ineligible for Medicaid
benefits on its rolls. In fact, when one
employee suggested reassessing and dis-
charging some potentially unfit patients,
Michael demurred, telling the employee to
‘‘put a business hat on [his] head.’’ Tr. 22
(Oct. 19, 2015 AM).

(3) Michael knew that at least some
Global employees lacked current qualifi-
cations required by D.C. regulations. He
directed one staff member to erase and
replace expired dates on employee certifi-
cations.

(4) Michael once argued with Florence
about the quality of Global’s document al-
teration, staking out the less-than-virtuous
position that the results did not look real
enough.

Given this evidence, Michael’s claim that
his case is just like United States v. Rufai,
732 F.3d 1175 (10th Cir. 2013), fails. There,
the defendant, Olalekan Rufai, assisted a
long-time acquaintance by setting up a
company that the acquaintance concededly
used to defraud Medicare. Id. at 1193. The
Tenth Circuit reversed Rufai’s health care
fraud conviction, concluding the prosecu-
tion ‘‘presented no evidence that Mr. Rufai
interacted with Medicare’’ or ‘‘knew that

[his acquaintance] was planning to or did
submit false bills for Medicare reimburse-
ment,’’ and Rufai was ‘‘never on site when
[the company] was billing Medicare.’’ Id.
How different a position Michael finds
himself in: the government’s evidence
showed Michael did interact with D.C.
Medicaid, he did know Global was falsify-
ing records, and he was on site for billing
and other fraudulent practices.

[45] Perhaps sensing the uphill nature
of his climb, Michael claims for the first
time in his reply brief that multiple gov-
ernment witnesses who testified about his
misdeeds at Global were ‘‘inherently in-
credible.’’ Appellants’ Reply Br. 32. As we
must view the evidence in the light most
favorable to the government, Stoddard,
892 F.3d at 1213, the bar Michael must
clear to succeed on the inherently incredi-
ble argument, assuming it is not forfeited,
is high indeed. Credibility determinations
are properly entrusted to the jury. See
Johnson v. United States, 426 F.2d 651,
655 (D.C. Cir. 1970) (en banc) (‘‘Of all the
issues which are in the highest order for a
jury one is hard pressed to suggest one
more firmly intended and more plainly
suited for jury determination than that of
credibility.’’). Michael misses that bar by a
mile. His argument rests primarily on the
fact that several of the government’s wit-
nesses were cooperating co-defendants.
But here their cooperator status alone can-
not mean that the testimony was necessar-
ily ‘‘inherently incredible.’’ His remaining
objections amount to nothing more than
quibbles that the government’s evidence
could have been even stronger on certain
issues, but that tells us nothing about
whether the evidence the government ac-
tually presented was strong enough to con-
vict.

Simply put, the government provided
ample evidence for the jury to find beyond
a reasonable doubt that Michael intended
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to defraud D.C. Medicaid. That finding, in
turn, suffices to sustain his substantive
health care fraud conviction and at least
one object of the health care fraud conspir-
acy count (namely, the very health care
fraud that is the basis of the substantive
conviction). As with the money laundering
conspiracy, then, we need not address
whether the evidence was sufficient to sup-
port the second object the jury found
(making false statements in a health care
matter). See Johnson, 216 F.3d at 1165.
Michael’s health care fraud convictions
must therefore be affirmed.

VI.

[46–48] Jury Instructions. Florence
and Michael attempt two challenges to the
jury instructions. First, they claim that the
jury should have been charged that it had
to agree unanimously on a single health
care fraud incident. Second, Michael pro-
tests the district court’s decision to give an
instruction on aiding and abetting health
care fraud. Because they failed to raise
these issues in the district court, our re-
view is for plain error. These arguments
can only succeed if ‘‘(1) the District Court
erred, (2) the error was clear or obvious,
(3) the error affected [their] substantial
rights, and (4) the error ‘seriously af-
fect[ed] the fairness, integrity or public
reputation of judicial proceedings.’ ’’ Unit-
ed States v. Moore, 703 F.3d 562, 569 (D.C.
Cir. 2012) (quoting United States v. Olano,
507 U.S. 725, 732–36, 113 S.Ct. 1770, 123
L.Ed.2d 508 (1993) (second alteration in
original)).

A.

Unanimity. Florence and Michael claim
that the district court erred in failing,
without prompting, to instruct the jurors
that they not only had to unanimously find
Florence and Michael guilty of health care
fraud in general, they also all had to agree
on the same particular fraudulent claim for
reimbursement. It is unclear whether they

ground this objection in the Fifth Amend-
ment’s protection against duplicitous in-
dictments or the Sixth Amendment’s re-
quirement for a unanimous jury verdict.
Either way, however, the argument fails.

We do not consider this issue on a blank
slate. In an unbroken line of precedent
stretching back over thirty years, address-
ing both Fifth and Sixth Amendment con-
cerns, this court has repeatedly declined to
find plain error under similar circum-
stances. United States v. Brown, 892 F.3d
385, 393 (D.C. Cir. 2018) (‘‘Because there is
no precedent of the Supreme Court or this
court requiring a district court to give a
special unanimity instruction sua sponte in
circumstances like those in this case, the
district court’s failure to do so cannot con-
stitute plain error.’’); United States v.
Hurt, 527 F.3d 1347, 1352–56 (D.C. Cir.
2008) (‘‘The district court did not plainly
err in failing to deliver a sua sponte spe-
cial unanimity instruction.’’); United States
v. Klat, 156 F.3d 1258, 1266–67 (D.C. Cir.
1998) (‘‘We cannot conclude that it was
plain error not to give a special unanimity
instruction’’ where ‘‘an indictment charges
more than one act.’’); United States v.
Mangieri, 694 F.2d 1270, 1281 (D.C. Cir.
1982) (‘‘We cannot conclude, however, that
it was plain error not to give the more
particularized [unanimity] instruction in
this case.’’).

Florence and Michael have not pointed
to any intervening legal developments that
have changed that conclusion. They cite
three cases to support their claim that this
error was plain, but none help. Two of
these cases — United States v. Bruce, 89
F.3d 886, 890 (D.C. Cir. 1996), and United
States v. Clark, 208 F. App’x 137, 141 (3d
Cir. 2006) — approved of a district court’s
decision to give a special unanimity in-
struction; neither addressed whether fail-
ure to give such an instruction would have
been error. The third, United States v.
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Adkinson, 135 F.3d 1363, 1377–78 (11th
Cir. 1998), does say, in dicta, that failing to
give such an instruction was plain error.
But Adkinson relies chiefly on United
States v. Gipson, 553 F.2d 453 (5th Cir.
1977), which a plurality of the Supreme
Court has cast significant doubt on, see
Schad v. Arizona, 501 U.S. 624, 635, 111
S.Ct. 2491, 115 L.Ed.2d 555 (1991) (‘‘We
are not persuaded that the Gipson ap-
proach really answers the question.’’). The
Supreme Court’s misgivings ultimately led
this circuit to reject Gipson’s reasoning in
United States v. Harris, 959 F.2d 246,
255–56 (D.C. Cir. 1992) (per curiam). Re-
gardless of whether Schad and Harris
leave open the possibility that unanimity
might be required under a theory different
from Gipson’s, the district court here did
not plainly err by failing, sua sponte, to
apply out-of-circuit precedent with such a
dubious pedigree. Accordingly, the failure
to give a special unanimity instruction was
not plain error.

B.

[49, 50] Aiding-and-Abetting Health
Care Fraud. Michael further claims that
the district court plainly erred when it
gave an aiding and abetting instruction on
the health care fraud count. But giving the
instruction was not error — much less a
plain one — because the evidence sup-
ported it. See supra pp. 786–87 (listing
evidence of Michael’s involvement in facili-
tating Global’s health care fraud). More-
over, any error was harmless because the
evidence was also sufficient to convict Mi-
chael as a principal. See id.; United States
v. Smith, 697 F.3d 625, 637 (7th Cir. 2012)
(aiding and abetting instruction was not
prejudicial where the ‘‘evidence over-
whelmingly supported the jury’s guilty
verdict based on [the defendant] acting as
the principal’’). The aiding and abetting
instruction provides no basis to overturn
the jury’s verdict.

VII.

Sentencing. Finally, Florence and Mi-
chael challenge their sentences, specifically
the restitution orders, forfeiture judg-
ments, and sentencing enhancements im-
posed by the district court. We reject each
of these challenges.

A.

[51, 52] Restitution. As restitution, the
district court ordered Florence and Mi-
chael each to pay D.C. Medicaid approxi-
mately $ 80.6 million. This sum, the dis-
trict court found, represented the total
payments from D.C. Medicaid to Global —
and thus the total loss suffered by D.C.
Medicaid due to Florence and Michael’s
fraud. Florence and Michael were ordered
to make restitution ‘‘jointly and severally’’
with each other and the other defendants,
meaning each defendant is liable for D.C.
Medicaid’s entire loss, but D.C. Medicaid
may recover no more than that amount
from all of the defendants combined. See
18 U.S.C. § 3664(h); Honeycutt v. United
States, ––– U.S. ––––, 137 S. Ct. 1626,
1631–32, 198 L.Ed.2d 73 (2017); United
States v. Cano-Flores, 796 F.3d 83, 95
(D.C. Cir. 2015). We review restitution or-
ders for abuse of discretion. United States
v. Fair, 699 F.3d 508, 512 (D.C. Cir. 2012).

[53–56] The Mandatory Victims Resti-
tution Act (‘‘MVRA’’) directs federal courts
to impose restitution when sentencing de-
fendants convicted of various crimes, in-
cluding certain frauds in which an identifi-
able victim suffered a monetary loss. 18
U.S.C. § 3663A(c)(1). In such cases, the
district court ‘‘shall order’’ the defendant
to ‘‘make restitution to [each] victim of the
offense’’ in ‘‘the full amount of each vic-
tim’s losses as determined by the court
and without consideration of the economic
circumstances of the defendant.’’ Id.
§§ 3663A(a)(1), 3664(f)(1)(A). Restitution is
‘‘essentially compensatory,’’ not punitive: it
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simply ‘‘restore[s] a victim, to the extent
money can do so, to the position [the vic-
tim] occupied before sustaining injury.’’
Fair, 699 F.3d at 512 (quoting United
States v. Boccagna, 450 F.3d 107, 115 (2d
Cir. 2006)). Thus, restitution is ‘‘limited to
the actual, provable loss suffered by the
victim and caused by the offense conduct.’’
Id. The burden of proving ‘‘the amount of
the loss’’ is borne by the government, but
the ‘‘burden of demonstrating such other
matters as the court deems appropriate
shall be upon the party designated by the
court as justice requires.’’ 18 U.S.C.
§ 3664(e). The amount of restitution or-
dered by a district court must be sup-
ported by a preponderance of the evidence.
Id.

Florence and Michael contest the
amounts of their restitution. They argue
that the government did not carry its
burden of proving loss because the evi-
dence failed to distinguish between fraud-
ulent services and ‘‘legitimate services’’
performed by Global. Appellants’ Br. 85–
87. By legitimate services, Florence and
Michael appear to mean the necessary
services that Global personal care aides
actually provided to real Medicaid benefi-
ciaries. See id. at 85. Amounts paid for
such services, they argue, were not ‘‘loss-
es’’ suffered by D.C. Medicaid. After all,
in exchange for such payments, beneficia-
ries received necessary services covered
by D.C. Medicaid, and if the payments
had not gone to Global, they simply would
have gone to a different provider. Thus,
because D.C Medicaid did not lose the
entire $ 80.6 million it paid to Global, res-
titution in that amount violates the
MVRA. See id. at 86–88.

As the district court acknowledged,
there was testimony presented at trial
about legitimate services being both
needed and provided by Global personal
care aides to D.C. Medicaid beneficiaries.
But the district court found that ‘‘the de-

fendants’ fraud makes it impossible to
determine what, if any, services were le-
gitimately rendered, let alone what the
[values] associated with those legitimate
services are.’’ Tr. 34 (June 1, 2016 AM).
‘‘Not only were the time sheets falsified,
but the defendants also supervised and
directed the creation of phony employee
background checks, fake nurse notes, and
fraudulent plans of care.’’ Id. This ‘‘ramp-
ant fraud TTT permeated Global’s opera-
tions,’’ potentially infecting ‘‘every patient
and employee file there.’’ Id. at 36.

Due to the pervasive fraud, Florence
and Michael were ‘‘in a much better posi-
tion than the government to ascertain the
particular facts at issue,’’ specifically
whether any services were truly legiti-
mate. Fair, 699 F.3d at 515. Indeed, on
this record, only they know the full extent
of their fraudulent operations, so they
were far better-equipped to identify any
services that were unaffected by fraud in
licensing, care plans, provision, or billing.

[57–59] In such circumstances, al-
though the ultimate burden of proving loss
always remains with the government, the
MVRA authorizes the district court to
place on the defendant a burden of produc-
ing evidence of any legitimate services. 18
U.S.C. § 3664(e); see Fair, 699 F.3d at 515
(citing United States v. Archer, 671 F.3d
149, 173 (2d Cir. 2011)). If the defendant
carries this burden of production, the pros-
ecution must then prove the fraudulent
nature of those services. See Archer, 671
F.3d at 173. But, if the defendant does not
produce evidence of legitimate services,
the prosecution need not show that each
and every service was fraudulent. Rather,
the prosecution may rely on the existence
of a pervasive fraud to argue that all ser-
vices were infected by fraud in some way,
and therefore that payments for all ser-
vices represent loss under the MVRA. See
id. at 173–74. The district court then de-
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termines the amount lost by a preponder-
ance of the evidence. 18 U.S.C.
§§ 3663A(a)(1), 3664(e). This approach
helps ensure that fraudsters do not benefit
from the comprehensive alteration of their
own records. See Fair, 699 F.3d at 515;
United States v. Hebron, 684 F.3d 554, 563
(5th Cir. 2012).

Here, against significant evidence of
pervasive fraud, Florence and Michael
failed to produce any specific evidence of
the value of any legitimate services. In-
deed, the district court found that they
‘‘haven’t even attempted to undertake that
daunting task because they likely can’t
tell’’ whether any services were legitimate.
Tr. 35 (June 1, 2016 AM). ‘‘Certainly, no
witness at trial TTT who worked at Global
was able to say which employee or patient
files might have been completely legiti-
mate and clean of fraud.’’ Id. Because
Florence and Michael did not carry their
burden of production as to any legitimate
services, the district court properly con-
cluded that the $ 80.6 million in payments
from D.C. Medicaid to Global constituted
loss under the MVRA.

B.

[60] Forfeiture. The district court also
ordered Florence and Michael each to for-
feit approximately $ 39.7 million (for the
health care fraud offenses) and $ 40.0 mil-
lion (for the money laundering offenses) to
be assessed concurrently, meaning that
money forfeited by Florence counts toward
her forfeiture judgments for both health
care fraud and money laundering, and the
same goes for Michael. In total, therefore,
each must forfeit approximately $ 40.0
million.

[61] To calculate the forfeitures, the
district court first found that Global’s
Medicaid proceeds of approximately $ 80
million (less a few minor deductions) were
subject to forfeiture under the statutes for
both health care fraud, 18 U.S.C.

§ 982(a)(7), and money laundering, id.
§ 982(a)(1). The court then divided the
approximately $ 80 million equally be-
tween Florence and Michael, reasoning
that they were ‘‘equally responsible’’ and
should each forfeit half of the funds be-
cause they ‘‘jointly obtained TTT the illicit
funds through their shared management
and control over Global, and they effective-
ly treated the proceeds as joint property.’’
Tr. 27–28 (Apr. 27, 2016 AM). The court
also ordered Florence and Michael to for-
feit specific pieces of property, including
cash, vehicles, jewelry, and real property,
with the values of the forfeited properties
to be credited on a fifty-fifty basis toward
each of their forfeiture money judgments.
Reviewing such forfeiture judgments, we
examine the district court’s fact finding for
clear error and its legal interpretations de
novo. United States v. Emor, 785 F.3d 671,
676 (D.C. Cir. 2015).

[62] Florence and Michael contest the
forfeiture judgments in three ways; none is
persuasive. First, they argue that the rele-
vant statutes do not authorize forfeiture of
the entire $ 80 million. A defendant con-
victed of health care fraud must forfeit
property ‘‘that constitutes or is derived,
directly or indirectly, from gross proceeds
traceable to the commission of the [health
care fraud] offense.’’ 18 U.S.C. § 982(a)(7).
This does not cover Global’s total pro-
ceeds, they maintain, because the Medicaid
payments for certain legitimate services
were not connected to the health care
fraud offenses.

[63, 64] Their argument overlooks the
breadth of the forfeiture statute: ‘‘Gross
proceeds traceable to’’ the fraud include
‘‘the total amount of money brought in
through the fraudulent activity, with no
costs deducted or set-offs applied.’’ United
States v. Poulin, 461 F. App’x 272, 288
(4th Cir. 2012); cf. United States v. De-
Fries, 129 F.3d 1293, 1313–15 (D.C. Cir.
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1997) (rejecting the argument that forfei-
ture of RICO ‘‘proceeds’’ should be re-
duced to reflect defendants’ tax payments).
And whereas other forfeiture statutes al-
low credit for ‘‘lawful services,’’ see, e.g., 18
U.S.C. § 981(a)(2)(B), the statute for
health care fraud does not. Here, the dis-
trict court found that Global ‘‘would not
have operated but for [each] defendant’s
fraud,’’ and that the approximately $ 80
million ‘‘was only paid due to the defen-
dants’ persistent and rampant fraudulent
conduct.’’ Preliminary Order of Forfeiture
(‘‘Florence POF’’), United States v. Flor-
ence Bikundi, No. 1:14-cr-0030-1 (D.D.C.
Apr. 22, 2016), ECF No. 493 at 3 (empha-
sis added); Preliminary Order of Forfei-
ture (‘‘Michael POF’’), United States v.
Michael Bikundi, No. 1:14-cr-0030-2
(D.D.C. Apr. 22, 2016), ECF No. 494 at 3
(emphasis added); Tr. 27 (Apr. 27, 2016
AM) (emphasis added); see also Tr. 33
(June 1, 2016 AM) (incorporating Tr. 25
(Apr. 27, 2016 AM): Global’s ‘‘continuing
operations were maintained based on
fraudulent records in employee and patient
files and fraudulent timesheets submitted
for reimbursement’’). Because the perva-
sive fraud was integral to each and every
Medicaid payment to Global, the district
court properly determined that the total
payments ‘‘constitute[d]’’ or were ‘‘derived,
directly or indirectly’’ from ‘‘gross pro-
ceeds traceable’’ to each of their health
care fraud offenses. 18 U.S.C. § 982(a)(7).

[65, 66] Florence and Michael also ar-
gue that neither of their concurrent forfei-
tures for money laundering are authorized
by statute. A defendant convicted of mon-
ey laundering must forfeit ‘‘any property,
real or personal, involved in such offense,
or any property traceable to such proper-
ty.’’ Id. § 982(a)(1). The district court cal-
culated these forfeitures by starting with
approximately $ 80.6 million, i.e., ‘‘the to-
tal value of D.C. Medicaid payments’’ de-
posited into three Global Intake Accounts.
Florence POF at 4; Michael POF at 4. The

district court then reduced that sum by the
balance remaining in the Global Intake
Accounts, which represented ‘‘the value of
property that was not transferred out of a
Global Intake Account into other financial
accounts controlled by the defendants.’’ Id.
This left a ‘‘forfeiture amount’’ of approxi-
mately $ 80 million ($ 79,979,712.05, to be
exact), which the court divided equally be-
tween Florence and Michael by ordering
each to forfeit approximately $ 40 million.
Id.

[67] Florence and Michael challenge
this calculation by pointing out that the
government showed only that seven trans-
actions (amounting to $ 2.61 million) con-
stituted actual money laundering. This ar-
gument was not raised in the district
court, so we review its merits for plain
error. See Brown, 892 F.3d at 397.

[68, 69] This argument ignores that the
money laundering forfeiture statute ap-
plies not only to funds that are actually
laundered — here, the $ 2.61 million —
but also to those more broadly ‘‘involved
in’’ money laundering. 18 U.S.C.
§ 982(a)(1). The statute sweeps broadly
because ‘‘money laundering largely de-
pends upon the use of legitimate monies to
advance or facilitate the scheme.’’ United
States v. Puche, 350 F.3d 1137, 1153 (11th
Cir. 2003) (quoting United States v. Tenc-
er, 107 F.3d 1120, 1135 (5th Cir. 1997)).
Although we have not addressed the issue,
other circuits have held that funds ‘‘in-
volved in’’ money laundering include those
that ‘‘facilitate’’ the money laundering
scheme, which encompasses unlaundered
funds when they are transferred ‘‘in order
to conceal the nature and source’’ of fraud-
ulent proceeds. See id.; United States v.
McGauley, 279 F.3d 62, 76–77 (1st Cir.
2002); United States v. Baker, 227 F.3d
955, 969–70 (7th Cir. 2000); United States
v. Bornfield, 145 F.3d 1123, 1135 (10th Cir.
1998); Tencer, 107 F.3d at 1134–35. The
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government offered evidence that Florence
and Michael used unlaundered funds to
facilitate the money laundering conspiracy
and conceal their proceeds by, for exam-
ple, ‘‘shuffl[ing] fraud proceeds and com-
mingled untainted funds through multiple
corporate, personal, investment, trust, and
international accounts’’ and ‘‘utiliz[ing]
commingled funds in corporate accounts in
the name of CFC and Tri-Continental to
create the appearance that they had a
legitimate real estate investment business
and an import-export business.’’ Gov’t Mot.
for Preliminary Order of Forfeiture, Unit-
ed States v. Florence Bikundi, No. 1:14-cr-
0030-1 (D.D.C. Jan. 21, 2016), ECF No.
426 at 18–20; Gov’t Mot. for Preliminary
Order of Forfeiture, United States v. Mi-
chael Bikundi, No. 1:14-cr-0030-2 (D.D.C.
Jan. 21, 2016), ECF No. 427 at 18–20.
Based on this evidence, the district court
found that the funds transferred out of
Global’s Intake Accounts were ‘‘involved
in’’ the offense because they facilitated the
money laundering conspiracy, and the
funds were thus subject to forfeiture under
§ 982(a)(1). Florence POF at 4; Michael
POF at 4. Given the lack of controlling
precedent in our circuit and the state of
the law elsewhere, we cannot say the dis-
trict court plainly erred.

[70] Second, Florence and Michael
contend that the forfeiture judgments are
inconsistent with Honeycutt v. United
States, ––– U.S. ––––, 137 S. Ct. 1626, 198
L.Ed.2d 73 (2017), because they impose
joint and several liability. There, the Su-
preme Court held that the drug-crime for-
feiture statute does not authorize joint and
several liability; instead, such forfeiture ‘‘is
limited to property the defendant himself
actually acquired as the result of the
[drug] crime.’’ Id. at 1635. Florence and
Michael maintain that Honeycutt’s logic
extends to the forfeiture statutes at issue
here, limiting their forfeitures to the crimi-
nal proceeds personally attributable to
each defendant and ‘‘no other.’’ Appellants’

Br. 89–90 & n.37 (citing United States v.
Sanjar, 876 F.3d 725, 749 (5th Cir. 2017),
which applied Honeycutt in the context of
a forfeiture under § 982(a)(7)).

The forfeiture statutes at issue in this
case arguably define forfeitable property
more broadly than that in Honeycutt, so it
is unclear whether Honeycutt’s logic ex-
tends to Florence’s and Michael’s forfei-
tures. Compare 18 U.S.C. § 982(a)(1), (7)
(subjecting to forfeiture the property ‘‘in-
volved in’’ money laundering and the
‘‘gross proceeds traceable to’’ a health care
fraud), with 21 U.S.C. § 853(a)(1) (subject-
ing to forfeiture the drug-crime proceeds
‘‘obtained’’ by a defendant). But we need
not resolve that question because the for-
feitures here do not impose joint and sev-
eral liability. In calculating the forfeitures
under both § 982(a)(1) and § 982(a)(7), the
district court found that both Florence and
Michael were integrally involved with
Global’s fraudulent operations, and thus
they ‘‘jointly obtained’’ and were ‘‘equally
responsible for’’ the criminal proceeds. Tr.
27–28 (Apr. 27, 2016 AM). Based on that
finding, the court ordered each defendant
to forfeit half of the criminal proceeds.
That’s not joint and several liability, but
rather an equal division of liability be-
tween the two masterminds of the conspir-
acy. And since Florence and Michael ‘‘ef-
fectively treated the proceeds as joint
property,’’ id., ordering them each to for-
feit half of the proceeds reasonably en-
sured that the forfeiture judgments did not
exceed an amount that each defendant ‘‘ac-
tually acquired,’’ Honeycutt, 137 S. Ct. at
1635.

[71–73] Third, Florence and Michael
argue that the forfeiture judgments violate
the Eighth Amendment, which prohibits
‘‘excessive fines.’’ U.S. Const. amend. VIII.
‘‘[A]t the time the Constitution was
adopted, the word ‘fine’ was understood to
mean a payment to a sovereign as punish-
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ment for some offense.’’ United States v.
Bajakajian, 524 U.S. 321, 327, 118 S.Ct.
2028, 141 L.Ed.2d 314 (1998) (internal quo-
tation marks omitted). The Excessive
Fines Clause thus ‘‘limits the government’s
power to extract payments, whether in
cash or in kind, as punishment for some
offense.’’ Timbs v. Indiana, ––– U.S. ––––,
139 S. Ct. 682, 687, 203 L.Ed.2d 11 (2019)
(quoting Bajakajian, 524 U.S. at 328, 118
S.Ct. 2028). ‘‘Our analysis under the Ex-
cessive Fines Clause entails two steps: (1)
determining whether the government ex-
tracted payments for the purpose of pun-
ishment; and (2) assessing whether the
extraction was excessive. The first step
determines whether the Excessive Fines
Clause applies, and the second determines
if the Clause was violated.’’ Consol.
Commc’ns of Cal. Co. v. FCC, 715 F. App’x
13, 15 (D.C. Cir. 2018) (unpublished per
curiam) (citation omitted); see Bajakajian,
524 U.S. at 328, 334, 118 S.Ct. 2028.

At the first step, the district court held
that the Clause does not apply because the
forfeitures were not punitive, but rather
‘‘purely remedial.’’ Tr. 32–33 (Apr. 27, 2016
AM). Florence and Michael argue that this
was error, see Appellants’ Br. 91–92, but
we need not address the issue. For even if
the forfeitures are punitive and thus the
Excessive Fines Clause applies, the forfei-
tures do not run afoul of the Clause at the
second step.

[74] A punitive forfeiture violates the
Excessive Fines Clause ‘‘if it is grossly
disproportional to the gravity of a defen-
dant’s offense.’’ Bajakajian, 524 U.S. at
334, 118 S.Ct. 2028. At the outset, we
‘‘note the Court’s admonition that, though
this is a constitutional injury, ‘judgments
about the appropriate punishment for an
offense belong in the first instance to the
legislature.’ ’’ Collins v. SEC, 736 F.3d 521,
527 (D.C. Cir. 2013) (quoting Bajakajian,
524 U.S. at 336, 118 S.Ct. 2028). In autho-
rizing large forfeiture judgments for the

crimes of which Florence and Michael
were convicted, Congress determined that
the offenses are grave, which carries sig-
nificant weight in our analysis. See id.
Moreover, the total forfeiture levied
against Florence and Michael for health
care fraud corresponds one-to-one to the
amount they derived from their fraud, and
the total forfeiture levied concurrently for
money laundering likewise corresponds
one-to-one to funds involved in that crime.
Given the close match between the
amounts of the illicit funds and the ensu-
ing judgments, the penalties were not
‘‘grossly disproportional’’ to Florence’s and
Michael’s crimes.

[75] Bajakajian confirms this conclu-
sion. There, the Supreme Court discussed
four factors: (1) the essence of the crime;
(2) whether the defendant fit into the class
of persons for whom the statute was prin-
cipally designed; (3) the maximum sen-
tence and fine that could have been im-
posed; and (4) the nature of the harm
caused by the defendant’s conduct. See
Bajakajian, 524 U.S. at 337–40, 118 S.Ct.
2028; see also United States v. Varrone,
554 F.3d 327, 331 (2d Cir. 2009) (describ-
ing the four factors). These factors ‘‘hardly
establish a discrete analytic process,’’ but
we have ‘‘review[ed] them briefly to see if
there are danger signals’’ when upholding
a civil penalty challenged under the Exces-
sive Fines Clause. Collins, 736 F.3d at
526–27.

All four factors confirm that the forfei-
tures imposed against Florence and Mi-
chael do not violate the Excessive Fines
Clause. (1) The essence of their crime was
grave. They personally orchestrated a
sprawling fraud involving falsified licenses,
timesheets, and bills. And far from being a
one-off violation, the scheme lasted for
years and involved numerous misdeeds. (2)
Florence and Michael fall squarely within
the class of criminals targeted by the rele-
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vant forfeiture statutes: health care fraud-
sters and money launderers. (3) The stat-
utes of conviction and the Sentencing
Guidelines authorize heavy prison sen-
tences and fines. See 18 U.S.C. § 1347(a)
(10-year maximum prison sentence for
health care fraud); id. § 1956(a)(1) (20-
year maximum sentence for money laun-
dering, along with a fine of twice the value
of the property involved in the money
laundering transaction); U.S.S.G. §§ 2B1.1,
3B1.1, 3B1.3, 2S1.1, 5A. (4) Florence and
Michael caused significant harm by de-
frauding D.C. Medicaid out of millions of
dollars meant for the needy. Such harm is
unlike that deemed ‘‘minimal’’ in Bajakaji-
an, where the defendant failed to follow a
reporting requirement, ‘‘[t]here was no
fraud on the United States, and [the defen-
dant] caused no loss to the public fisc.’’ 524
U.S. at 339, 118 S.Ct. 2028.

[76, 77] Florence and Michael ask us to
consider one more factor: their ability to
pay the forfeitures. On their telling, the
forfeitures are grossly disproportional be-
cause the forfeitures are ‘‘so large that
Appellants will surely never be able to pay
them,’’ and they effectively ‘‘sentence Ap-
pellants to lifetimes of bankruptcy.’’ Appel-
lants’ Br. 91.5 Because Florence and Mi-
chael did not raise this argument in the
district court, we will reverse only if the
district court plainly erred, meaning that
the error must be ‘‘obvious’’ or ‘‘clear un-
der current law.’’ Hurt, 527 F.3d at 1356;

United States v. Sumlin, 271 F.3d 274, 281
(D.C. Cir. 2001). That did not occur here.
The Excessive Fines Clause does not make
obvious whether a forfeiture is excessive
because a defendant is unable to pay, and
‘‘[n]either the Supreme Court nor this
court has spoken’’ on that issue. Hurt, 527
F.3d at 1356; see Timbs, 139 S. Ct. at 688
(noting that the Supreme Court has
‘‘tak[en] no position on the question wheth-
er a person’s income and wealth are rele-
vant considerations in judging the exces-
siveness of a fine’’ (citing Bajakajian, 524
U.S. at 340 n.15, 118 S.Ct. 2028)). Thus,
the district court did not plainly violate the
Excessive Fines Clause by ordering forfei-
tures without considering Florence’s and
Michael’s ability to pay them.

C.

[78–80] Sentencing Enhancements. Fi-
nally, Florence and Michael challenge four
of the sentencing enhancements imposed
by the district court. Both challenge the
enhancements for (1) committing crimes
involving a loss of approximately $ 80 mil-
lion and (2) abusing positions of trust. Mi-
chael challenges his enhancement for (3)
playing a managerial role in the crimes,
and Florence contests hers for (4) violating
an administrative order. Upon appeal of
such enhancements, ‘‘[p]urely legal ques-
tions are reviewed de novo; factual find-
ings are to be affirmed unless clearly erro-
neous; and we are to give due deference to

5. Although most circuits assess proportionali-
ty without considering a defendant’s ability to
pay, see, e.g., United States v. Beecroft, 825
F.3d 991, 997 n.5 (9th Cir. 2016); United
States v. Smith, 656 F.3d 821, 828–29 (8th
Cir. 2011); United States v. 817 N.E. 29th
Drive, 175 F.3d 1304, 1311 (11th Cir. 1999),
appellants’ argument draws support from the
First Circuit, see United States v. Levesque,
546 F.3d 78, 84–85 (1st Cir. 2008), and from
scholarship arguing that the original meaning
of the Excessive Fines Clause prohibits fines
so severe as to deprive a defendant of his or
her ‘‘contenement’’ or livelihood, understood

as the ability to secure the necessities of life,
see Nicholas M. McLean, Livelihood, Ability to
Pay, and the Original Meaning of the Excessive
Fines Clause, 40 Hastings Const. L.Q. 833,
854–72 (2013). In a similar vein, the Supreme
Court recently described the Clause as tracing
its ‘‘venerable lineage’’ back to Magna Carta,
which safeguarded the ‘‘contenement’’ of En-
glishmen and ‘‘required that economic sanc-
tions TTT not be so large as to deprive an
offender of his livelihood.’’ Timbs, 139 S. Ct.
at 687–88 (citations, internal quotation
marks, and brackets omitted).
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the district court’s application of the [sen-
tencing] guidelines to facts.’’ United States
v. Vega, 826 F.3d 514, 538 (D.C. Cir. 2016)
(quoting United States v. Day, 524 F.3d
1361, 1367 (D.C. Cir. 2008)). Due deference
‘‘presumably falls somewhere between de
novo and clearly erroneous.’’ United States
v. Bisong, 645 F.3d 384, 397 (D.C. Cir.
2011) (quoting United States v. Kim, 23
F.3d 513, 517 (D.C. Cir. 1994) (alterations
omitted)).

1.

Loss Amount. First, the enhancements
for loss. The Sentencing Guidelines pro-
vide that, for crimes such as Florence and
Michael’s fraud, the offense level is to be
increased based on the loss involved. See
U.S.S.G. § 2B1.1(b)(1). The district court
increased Florence’s and Michael’s respec-
tive offense levels by twenty-eight points
based on a loss of approximately $ 80 mil-
lion — the total amount D.C. Medicaid
paid to Global. See U.S.S.G.
§ 2B1.1(b)(1)(M) (24-point increase when
loss exceeds $ 65 million); id.
§ 2B1.1(b)(7) (additional 4-point increase
when loss exceeds $ 20 million and the
offense involves a federal health care pro-
gram). Reprising its earlier argument
against the MVRA loss, Florence and Mi-
chael contend that D.C. Medicaid did not
suffer a Guidelines loss of $ 80 million
because Global performed some legitimate
services. Just as this argument failed earli-
er, it fails here. The district court properly
applied the Guidelines’ rules for calculating
loss, particularly the general rule, the spe-
cial rule, and the credit rule.

[81, 82] Under the ‘‘general rule’’ of
Guidelines § 2B1.1, loss is ‘‘the greater of

actual loss or intended loss.’’ U.S.S.G.
§ 2B1.1 cmt. n.3(A). Actual loss is ‘‘the
reasonably foreseeable pecuniary harm
that resulted from the offense’’; intended
loss is ‘‘the pecuniary harm that was in-
tended to result from the offense.’’ Id. cmt.
n.3(A)(i)–(ii). The Guidelines also provide a
‘‘special rule’’ that ‘‘shall be used to assist
in determining loss’’ when sentencing de-
fendants ‘‘convicted of a Federal health
care offense involving a Government
health care program.’’ Id. cmt. n.3(F)(viii).
There, ‘‘the aggregate dollar amount of
fraudulent bills submitted to the Govern-
ment health care program shall constitute
prima facie evidence of the amount of the
intended loss.’’ Id. This evidence is ‘‘suffi-
cient to establish the amount of the intend-
ed loss, if not rebutted.’’ Id.

[83] Here, the district court properly
found that the pervasive fraud at Global
meant that approximately $ 80 million was
fraudulently billed. Indeed, as discussed
already in Sections VII.A and B, Global
‘‘would not have operated but for [each]
defendant’s fraud,’’ and approximately
$ 80 million ‘‘was only paid due to the
defendants’ persistent and rampant fraud-
ulent conduct.’’ Florence POF at 3; Mi-
chael POF at 3; Tr. 27 (Apr. 27, 2016 AM).
That amount constituted ‘‘the aggregate
dollar amount of fraudulent bills submitted
to the Government health care program.’’
U.S.S.G. § 2B1.1 cmt. n.3(F)(viii). Under
the special rule, these fraudulent billings
are ‘‘sufficient to establish the intended
loss,’’ unless rebutted, which Florence and
Michael made no effort to do. Id. Approxi-
mately $ 80 million was therefore the ap-
propriate Guidelines loss.6

6. One clarifying point: although Global billed
D.C. Medicaid for approximately $ 81 mil-
lion, the district court calculated the ‘‘fraudu-
lent bills’’ as $ 80 million based on the
amount D.C. Medicaid paid to Global. That
may have been an error because only fraudu-

lent bills, not actual payments, establish in-
tended loss under the special rule. See
U.S.S.G. § 2B1.1 cmt. n.3(F)(viii). Any error,
however, was harmless because it resulted in
a lower loss calculation: approximately $ 80
million instead of $ 81 million.
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[84] Florence and Michael object that
they performed some legitimate services,
so the loss calculation should have been
reduced under what we will call the Guide-
lines’ ‘‘credit rule.’’ See Appellants’ Br. 95–
96. This rule directs that ‘‘loss shall be
reduced by TTT the fair market value of
TTT the services rendered TTT by the de-
fendant or other persons acting jointly
with the defendant, to the victim before
the offense was detected.’’ U.S.S.G.
§ 2B1.1 cmt. n.3(E)(i).

[85] The government suggests that the
credit rule is overridden by the special
rule for calculating loss in health care
fraud cases. See Appellee’s Br. 112–13. On
this point, however, we agree that both
rules apply in health care fraud cases. The
special rule states that it applies ‘‘[n]ot-
withstanding’’ the general rule, but makes
no such exception for the credit rule.
U.S.S.G. § 2B1.1 cmt. n.3(F). Further-
more, ‘‘the drafters of [the loss rules] knew
how to indicate that no credits would be
permitted.’’ United States v. Nagle, 803
F.3d 167, 182 (3d Cir. 2015). For example,
the special rule for misrepresentation
schemes requires that loss be calculated
without using the credit rule to reduce loss
according to the value of the misrepresen-
ted services. See U.S.S.G. § 2B1.1 cmt.
n.3(F)(v). But not so for health care fraud
cases. Because ‘‘the Sentencing Commis-
sion speaks clearly when it wants to ex-
empt specific types of cases from the de-
fault practice of crediting against loss the
value of services rendered by the defen-
dant,’’ the credit rule applies here. United
States v. Harris, 821 F.3d 589, 605 (5th
Cir. 2016); accord Nagle, 803 F.3d at 182.

[86] Even under the credit rule, Flor-
ence and Michael fail to show that the loss
calculation should be reduced by the value
of services rendered. U.S.S.G. § 2B1.1
cmt. n.3(E)(i). The overall burden of prov-
ing loss under the Guidelines always re-
mains with the government. See In re

Sealed Case, 552 F.3d 841, 846 (D.C. Cir.
2009). But for the same reasons that the
district court may place on a defendant the
burden of producing evidence of legitimate
services when calculating restitution, see
supra Section VII.A, the district court may
impose on a defendant the burden of pro-
ducing evidence of ‘‘services rendered’’
with a market value warranting credit un-
der the credit rule. As we previously ex-
plained, Florence and Michael did not pro-
duce evidence of such services with any
specificity, see id., so the district court
properly refused to use the credit rule to
reduce the loss calculation. We therefore
affirm the Guidelines loss calculation and
the accompanying enhancements.

2.

[87, 88] Abuse of Trust. Florence and
Michael also challenge the enhancements
they received for abusing positions of
trust, which increased their offense levels
by two points. This enhancement applies if
a defendant ‘‘abused a position of public or
private trust TTT in a manner that signifi-
cantly facilitated the commission or con-
cealment of the offense.’’ U.S.S.G. § 3B1.3.
A position of trust is ‘‘characterized by
professional or managerial discretion (i.e.,
substantial discretionary judgment that is
ordinarily given considerable deference).’’
Id. cmt. n.1. ‘‘Persons holding such posi-
tions ordinarily are subject to significantly
less supervision than employees whose re-
sponsibilities are primarily non-discretion-
ary in nature,’’ and the position ‘‘must have
contributed in some significant way to fa-
cilitating the commission or concealment of
the offense (e.g., by making the detection
of the offense or the defendant’s responsi-
bility for the offense more difficult).’’ Id.
We have embraced the following factors as
guides in determining whether a defendant
held a position of trust:
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The extent to which the position pro-
vides the freedom to commit a difficult-
to-detect wrong, and whether an abuse
could be simply or readily noticed; de-
fendant’s duties as compared to those of
other employees; defendants’ level of
specialized knowledge; defendant’s level
of authority in the position; and the level
of public trust.

United States v. Robinson, 198 F.3d 973,
977 (D.C. Cir. 2000) (quoting United States
v. Shyllon, 10 F.3d 1, 5 (D.C. Cir. 1993)).

Until now, we have not addressed
‘‘whether those who seek payment from
the government for the provision of medi-
cal services’’ — like Florence and Mi-
chael — ‘‘occupy positions of trust vis-à-vis
the government.’’ United States v. Wheel-
er, 753 F.3d 200, 209 (D.C. Cir. 2014). The
majority of circuits that have considered
the issue have held that certain providers
may, id. at 209–10 (citing four other cir-
cuits), but the Eleventh Circuit has disa-
greed, see United States v. Williams, 527
F.3d 1235, 1250 (11th Cir. 2008).

[89] Consistent with the majority of
circuits, we hold that Florence and Michael
occupied and abused a position of trust.
DHCF depended on Florence and Michael
to properly exercise substantial discretion,
which is the touchstone of our inquiry
under the Sentencing Guidelines. See
U.S.S.G. § 3B1.3 cmt. n.1. For example,
although DHCF has some ability to police
home care agencies through licensing and
audits, DHCF entrusts agencies like Glob-
al with ensuring that actual beneficiaries
receive adequate services from qualified
aides based on appropriate plans of care,
and DHCF relies on the leaders of such
agencies to maintain records and submit
bills that accurately reflect such services.
These responsibilities are not rote paper-
work-processing. Rather, they call for deci-
sions and judgments that occur outside of
DHCF’s ‘‘supervision’’ and receive consid-
erable ‘‘deference’’ from DHCF, id., leav-

ing the leaders of home care agencies with
ample ‘‘freedom to commit a difficult-to-
detect wrong,’’ Robinson, 198 F.3d at 977
(internal quotation marks omitted). In ex-
ercising their discretion, the leaders of
home care agencies are invested with
weighty duties and a high ‘‘level of public
trust,’’ id., because their actions affect the
receipt of necessary health care by individ-
ual Medicaid beneficiaries and, more gen-
erally, the continuing effectiveness of the
D.C. Medicaid program. Instead of honor-
ing that public trust, Florence and Michael
used their positions to commit and conceal
numerous offenses.

[90] Florence and Michael claim that
the enhancement can’t apply because they
had only ‘‘an arm’s-length business rela-
tionship’’ with D.C. Medicaid, not the ‘‘fi-
duciary relationship’’ commonly present in
abuse-of-trust cases, such as those involv-
ing doctors or other medical professionals.
Appellants’ Br. 102, 106. But the plain text
of the Sentencing Guidelines and their ap-
plication notes do not require a fiduciary
relationship. Rather, they examine wheth-
er a defendant’s position was characterized
by ‘‘professional or managerial discretion,’’
U.S.S.G. § 3B1.3 cmt. n.1, which may be
exercised by defendants who are not phy-
sicians and run commercial entities, such
as Global, see, e.g., United States v. Ade-
bimpe, 819 F.3d 1212, 1219 (9th Cir. 2016)
(applying the enhancement to medical
equipment suppliers because ‘‘Medicare
entrusted [them] with ‘substantial discre-
tionary judgment’ in selecting the proper
equipment, and gave them ‘considerable
deference’ in submitting claims that accu-
rately reflected patients’ medical needs’’
(citing U.S.S.G. § 3B1.3 cmt. n.1)); United
States v. Willett, 751 F.3d 335, 344–45 (5th
Cir. 2014) (medical equipment supplier);
United States v. Bolden, 325 F.3d 471,
504–05 (4th Cir. 2003) (nursing home ad-
ministrator); United States v. Gieger, 190
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F.3d 661, 665 (5th Cir. 1999) (ambulance
company owners).

[91] Florence and Michael also assert
that they did not abuse a position of trust
because they did not submit bills directly
to DHCF, but rather used medical billing
companies owned by Edward Mokam. In
support, Florence and Michael invoke an
Eleventh Circuit case, United States v.
Garrison, which held that a fiscal interme-
diary made the defendant’s relationship
with Medicare ‘‘too attenuated’’ for the
abuse-of-trust enhancement. 133 F.3d 831,
842 (11th Cir. 1998). Because this argu-
ment is made for the first time on appeal,
we review for plain error. See Brown, 892
F.3d at 397.

[92] We find no plain error because
the case they invoke is from another cir-
cuit and it is easily distinguishable from
this case. In Garrison, the intermediary
was ‘‘charged with the responsibility of
ensuring that Medicare payments [were]
made to healthcare providers only for cov-
ered services.’’ 133 F.3d at 834. To that
end, the intermediary shouldered a ‘‘spe-
cific responsibility TTT to review and to
approve requests for Medicare reimburse-
ment before submitting those claims to
Medicare for payment,’’ and the intermedi-
ary could reject or adjust claims, including
when it determined that the claims in-
volved fraud or willful misrepresentation.
Id. at 834 & n.5, 841. The intermediary
here, Mokam, lacked comparable obli-
gations. He submitted bills based on the
timesheets and documents provided by
Global, which he assumed were correct.
Mokam was not responsible for investigat-
ing whether services were legitimate, nor
certifying that the information contained in
the bills was truthful. If anything, this case
resembles United States v. Adebimpe,
which involved an intermediary who per-
formed only ‘‘limited review,’’ i.e., process-
ing and certifying claims ‘‘as a matter of
course, rather than scrutinizing their valid-

ity.’’ 819 F.3d 1212, 1220 (9th Cir. 2016).
Distinguishing Garrison, the Ninth Circuit
explained that the ‘‘mere presence’’ of such
an intermediary ‘‘d[id] not destroy the de-
fendants’ position of trust with respect to
Medicare.’’ Id. This case is likewise distin-
guishable from Garrison, which in any
event is out-of-circuit authority. The dis-
trict court therefore did not plainly err in
applying the abuse-of-trust enhancement
despite Mokam’s involvement.

[93] Finally, Florence and Michael
point out that the Guidelines prohibit the
enhancement when ‘‘an abuse of trust TTT

is included in the base offense level or
specific offense characteristic.’’ U.S.S.G.
§ 3B1.3. Their federal health care of-
fenses, they say, already accounted for an
abuse of trust. See U.S.S.G. § 2B1.1(b)(7).
We again review for plain error. See
Brown, 892 F.3d at 397.

[94] Florence and Michael rely once
more on Garrison, which held in the alter-
native that the enhancement could not be
used when the conduct that formed the
abuse of trust was also the basis for the
underlying fraud. See 133 F.3d at 843. But
the Eleventh Circuit itself has since called
Garrison’s conduct-based approach ‘‘dic-
ta.’’ United States v. Bracciale, 374 F.3d
998, 1007, 1009 (11th Cir. 2004). And other
circuits have applied the enhancement to
defendants convicted of Medicare and
Medicaid fraud, rejecting the argument
that ‘‘an abuse of trust is the essence of
the crime and therefore is already account-
ed for in the base level offense.’’ United
States v. Ntshona, 156 F.3d 318, 320 (2d
Cir. 1998) (per curiam); see also United
States v. Loving, 321 F. App’x 246, 249
(4th Cir. 2008) (unpublished per curiam).
Given this state of the law, plain error did
not occur. We affirm the abuse-of-trust
enhancements.
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3.

[95–97] Managerial Role. Although
both Florence and Michael received en-
hancements for their aggravating roles in
the conspiracy, only Michael challenges
the enhancement on appeal. Michael’s of-
fense level was increased by three points
under the managerial-role enhancement,
which applies if the defendant ‘‘was a man-
ager or supervisor (but not an organizer or
leader) and the criminal activity involved
five or more participants or was otherwise
extensive.’’ U.S.S.G. § 3B1.1(b). Applying
this enhancement, courts ‘‘should consider’’
the following factors:

[T]he exercise of decision making au-
thority, the nature of participation in the
commission of the offense, the recruit-
ment of accomplices, the claimed right
to a larger share of the fruits of the
crime, the degree of participation in
planning or organizing the offense, the
nature and scope of the illegal activity,
and the degree of control and authority
exercised over others.

Id. cmt. n.4. No single factor is dispositive,
but all defendants receiving the enhance-
ment ‘‘must exercise some control over
others.’’ United States v. Olejiya, 754 F.3d
986, 990 (D.C. Cir. 2014) (quoting United
States v. Graham, 162 F.3d 1180, 1185
(D.C. Cir. 1998)).

Michael argues that he played ‘‘a lesser
role’’ at Global and did not control Global
employees or manage the conspiracy. Ap-
pellants’ Br. 107. But as explained in Sec-
tion V, that is not what the evidence
showed. To the contrary, Michael managed
and supervised the health care fraud and
money laundering conspiracies through his
control of Global employees. He was, as
the district court found, ‘‘integrally in-
volved as a boss at Global.’’ Tr. 54 (June 1,
2016 AM).

4.

[98] Violation of Administrative Order.
Finally, Florence contests the two-level en-
hancement she received because her fraud
involved a knowing ‘‘violation of [a] prior,
specific TTT administrative order,’’ specifi-
cally the HHS order excluding her from
participating in federal health care pro-
grams. U.S.S.G. § 2B1.1(b)(9)(C) & cmt.
n.8(c). To challenge this enhancement,
Florence reiterates that she did not know
she had been excluded. See Appellants’ Br.
107. The evidence, however, supported
that Florence knew. See supra Section
V.B.

For the foregoing reasons, we affirm the
convictions and sentences of Florence and
Michael.

So ordered.

Rogers, Circuit Judge, concurring:

I join the court’s opinion and write sepa-
rately regarding the government’s failure
to comply with Rule 16 of the Federal
Rules of Criminal Procedure.

Rule 16 requires the government to pro-
duce, upon a defendant’s request, ‘‘books,
papers, documents, data, photographs,
tangible objects, buildings or places,’’ if the
item is ‘‘within the government’s posses-
sion, custody, or control and: (i) the item is
material to preparing the defense; (ii) the
government intended to use the item in its
case-in-chief at trial; or (iii) the item was
obtained from or belongs to the defen-
dant.’’ Fed. R. Crim. Pro. 16(a)(1)(E). Over
time, Rule 16 has been amended to provide
for broader discovery in criminal prosecu-
tions. Adv. Comm. Note to 1993 Amend-
ment; Adv. Comm. Note to 1966 Amend-
ment; see also 2 CHARLES ALAN WRIGHT &

ARTHUR R. MILLER, FEDERAL PRACTICE &

PROCEDURE § 251 (4th ed. 2018). The Su-
preme Court and this court have recog-
nized that broad discovery promotes in-
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formed plea decisions, minimizes unfair
surprise, and helps ensure guilt is accu-
rately determined. Wardius v. Oregon, 412
U.S. 470, 473–74, 93 S.Ct. 2208, 37 L.Ed.2d
82 (1973); United States v. Marshall, 132
F.3d 63, 69–70 (D.C. Cir. 1998); United
States v. Machado-Erazo, 901 F.3d 326,
339–40 (D.C. Cir. 2018) (Rogers, J., con-
curring); see also Adv. Comm. Notes to
1993 and 1974 Amendments.

In determining the scope of obligations
under Rule 16, this court has looked to
‘‘the plain language’’ of the Rule. For in-
stance, the court held that as written the
Rule does not compel the conclusion that
inculpatory evidence is immune from dis-
closure, reasoning that ‘‘just as important
to the preparation of a defense [is] to know
its potential pitfalls as it is to know its
strengths.’’ Marshall, 132 F.3d at 67. De-
fense counsel in the instant case requested
well before trial, in July 2015, that the
government identify ‘‘all patients’’ alleged
to be involved with Global Healthcare’s
Medicaid submissions and ‘‘false and
fraudulent claims.’’ The trial date was con-
tinued on multiple occasions in order to
enable the government to complete discov-
ery so that defense counsel could prepare
for trial. Yet three weeks into the trial,
just before the government rested its case-
in-chief, the government disclosed for the
first time a report purporting to show that
567 D.C. Medicaid beneficiaries for whom
Global Healthcare had received Medicaid
reimbursements did not qualify for or did
not receive personal care services. A
month before the trial the prosecutor had
requested that Don Shearer, the Director
of Health Care Operations at the D.C.
Department of Health Care Finance
(‘‘DHCF’’), figure out how to ‘‘quantify’’
the scope of the fraud by Florence and
Michael Bikundi at Global Healthcare. Tri-
al Tr. 113 (Nov. 4, 2015 AM). The prosecu-
tor proposed to introduce the report into
evidence through Mr. Shearer’s testimony
at trial. Defense counsel, caught unawares,

objected to admission of the report, claim-
ing that allowing the report into evidence
at this point would be ‘‘unfair’’ sandbag-
ging and its identification and its produc-
tion were ‘‘untimely’’ under Rule 16. Trial
Tr. 16 (Nov. 3, 2015 PM).

The district court judge acknowledged
that the Assistant U.S. Attorney’s timing
in disclosing Mr. Shearer’s report after the
trial had been underway for three weeks
was ‘‘not great.’’ Id. The judge also ac-
knowledged that the delay impaired the
defense’s ‘‘ability to scrutinize [the report]
in terms of the beneficiaries.’’ Id. at 110.
Recognizing the difficult situation in which
the prosecutor had placed the defense and
the trial court, the judge proposed to delay
Mr. Shearer’s testimony until the next day
in order to allow defense counsel the op-
portunity to interview him. Defense coun-
sel objected that an overnight continuance
would hardly ‘‘cure[ ] the problem,’’ be-
cause what the defense needed was time to
investigate the data and conclusions in the
report. Id. at 19. Defense counsel reiterat-
ed that Florence and Michael were ‘‘being
ambushed.’’ Id. The judge ruled the report
could be admitted into evidence and de-
layed Mr. Shearer’s testimony until the
next day, observing that ‘‘any testimony
from Mr. Shearer is ripe fodder for cross-
examination about the legitimacy of what-
ever conclusions can be drawn from this
exhibit.’’ Id. at 112.

Florence and Michael contend that, in
response to their pretrial discovery re-
quest, the government was obligated under
Rule 16 to disclose Mr. Shearer’s report
and its underlying data, and that ‘‘admis-
sion of the report on less than one day’s
notice to [them] violated their substantial
rights’’ to mount a defense. Appellants’ Br.
57. They pointed out that the government
had had control over the data, which was
central to the prosecution, and that the
government had had access to the data in
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preparing its case for trial. If the data had
been timely disclosed to the defense, Flor-
ence and Michael maintain that they could
have investigated the listed Global Health-
care clients to determine whether they
stopped making D.C. Medicaid claims for
legitimate reasons and thereby ‘‘under-
mine[d] the inference [of fraud] the gov-
ernment asked the jury to draw.’’ Id.

In response, the government properly
does not maintain that the report falls
within the scope of the bar in Rule 16(a)(2)
of discovery of internal government docu-
ments, for the defense is to be allowed to
examine documents material to prepara-
tion of its defense. See United States v.
Armstrong, 517 U.S. 456, 463, 116 S.Ct.
1480, 134 L.Ed.2d 687 (1996). The prosecu-
tor’s pretrial efforts to obtain what he
knew would be ‘‘compelling evidence’’ of
appellants’ fraud fits comfortably within
the mandatory disclosure obligations of
Rule 16(a)(1)(E). Trial Tr. 154 (Nov. 9,
2015 AM). Instead, the government main-
tains it had no disclosure obligation under
Rule 16 until it received the report. When
it did, it disclosed the report to the defense
and the district court during trial. This is
so, the government maintains, notwith-
standing defense counsel’s spot-on discov-
ery request and the prosecutor’s knowl-
edge that Mr. Shearer was preparing an
important report in response to his pre-
trial request to show the full scope of
appellants’ fraud, and that the report was
not in hand when the trial began.

In maintaining it did not violate Rule 16,
the government asserts that the data used
to prepare the report was not within its
control, relying on Marshall, 132 F.3d at
68. In Marshall, the prosecutor had
learned during trial of a prior arrest rec-
ord for the defendant from the Prince
George’s County, Maryland Police Depart-
ment. See id. at 66. The district court
judge criticized the late disclosure of the
county police records, attributing it to the

‘‘sloppy police work and insufficient inves-
tigation’’ by the U.S. Attorney’s Office. Id.
at 67. But finding the decision to conduct
additional investigation mid-trial was not a
product of bad faith, the judge allowed
testimony about the police records at trial.
On appeal, this court affirmed, reasoning
that the local Maryland county law en-
forcement agencies were not under the
control of the U.S. Attorney’s Office for
purposes of Rule 16 discovery. Id. at 68.

The government, at best, overreads
Marshall. This court may have held Rule
16 did not encompass documents that were
in possession of a state law enforcement
agency, see id., but the court did not sug-
gest in Marshall that the local police de-
partment had been centrally involved in
the federal investigation and prosecution,
much less been asked to prepare a report
for introduction at the trial. Here, by con-
trast, the D.C. Medicaid data and records
of Global Healthcare were at the heart of
the federal government’s prosecution of
Florence and Michael. DHCF investigates
Medicaid fraud and refers investigations to
the U.S. Attorney’s Offices for prosecution.
In the prosecution of Florence and Mi-
chael, Mr. Shearer was also a key witness
at trial. Significantly as well, unlike in
Marshall, 132 F.3d at 66, the new evidence
in the form of his report was not discover-
ed during trial. On cross examination, Mr.
Shearer disclosed that prior to trial the
prosecutor had requested he prepare a
report to ‘‘quantify the amount TTT of actu-
al fraud.’’ Trial Tr. 113 (Nov. 4, 2015 AM).
Upon producing the report at trial, the
prosecutor acknowledged that it was an
important part of the government’s case-
in-chief, telling the judge that the report
was ‘‘highly relevant’’ and necessary ‘‘to
establish the full extent of the fraud.’’ Trial
Tr. 15 (Nov. 3, 2015 PM). In closing argu-
ment, the prosecutor told the jury that the
report provided ‘‘very compelling evidence
that Medicaid had to pay almost $ 29,500,-
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000 for 567 people [who] TTT did not quali-
fy for or need personal care services.’’
Trial Tr. 154 (Nov. 9, 2015 AM).

Today, the court is able to assume with-
out deciding that the government violated
Rule 16’s mandates because of the fortui-
tous circumstance that cross examination
of Mr. Shearer diminished much of the
sting of his report. Not completely, howev-
er, for the report laid out the scope of
appellants’ fraud in an organized form that
the jury would readily comprehend. But
insofar as the report did not address
whether there were legitimate reasons the
listed beneficiaries stopped receiving ser-
vices, the district court could reasonably
conclude ‘‘any testimony from Mr. Shearer
is ripe fodder for cross-examination’’ about
the conclusions to be drawn from this re-
port. Trial Tr. 112 (Nov. 3, 2015 PM).

Of course, the fortuity of effective cross-
examination to ameliorate if not neutralize
the prejudice arising from the Rule 16
violations does not mean the prosecutor’s
pretrial request and knowledge a report
was being prepared were not material to
preparation of the defense. The district
court judge’s response at trial upon learn-
ing of the report makes this clear. Any
defense counsel would want to know the
report was being prepared before having it
‘‘sprung’’ at trial when, as any prosecutor
would be aware, a district court judge
would be unlikely to allow a lengthy delay
of trial to afford the defense time to inves-
tigate the data and conclusions in the re-
port. By proceeding as it did, the govern-
ment defeated the aim of Rule 16 to avoid
‘‘gamesmanship.’’ In forceful terms, this
court instructed in Marshall, that ‘‘a pros-
ecutor may not sandbag a defendant by
the simple expedient of leaving relevant
evidence to repose in the hands of another
agency while utilizing his access to it in
preparing his case.’’ 132 F.3d at 69 (quota-
tion omitted). Regrettably, the court’s in-
struction was prescient of what occurred in

the prosecution of Florence and Michael.
The U.S. Attorney’s ‘‘interest TTT in a
criminal prosecution is not that it shall win
a case, but that justice shall be done,’’ see
Berger v. United States, 295 U.S. 78, 88, 55
S.Ct. 629, 79 L.Ed. 1314 (1935), and in
prosecuting with ‘‘vigor,’’ id., to do so in
accordance with the rules of criminal pro-
cedure, see id. In other circumstances,
such conduct as occurred here would raise
concerns identified by the Supreme Court
and this court in view of the underlying
purposes of Rule 16 that would oblige a
district court judge to ensure an appropri-
ate sanction for a violation of Rule 16.
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O R D E R

 Upon consideration of Florence Bikundi’s petition for rehearing en banc joined
by Michael Bikundi, and Michael Bikundi’s supplement to the petition for rehearing en
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granted. 

FURTHER ORDERED that the petition be denied.
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