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Footnotes
1 According to Billy, when the “struggle” was going on, his niece was “around” Erica's feet and his nephew was with him.

2 2 Miranda v. Arizona, 384 U.S. 486 (1966).

3 3 Investigator Turner conducted two interviews with Phillips. Those interviews were recorded and later transcribed. Both
the audio recordings and the transcriptions of those recordings were admitted into evidence at trial as State's Exhibit 19
and 20, respectively; Phillips stipulated to their admission.

4 To protect the anonymity of the jurors in this case, we identify them by their initials.

5 As explained more thoroughly below, the juror questionnaires used in this case could not be provided to this Court by
the circuit clerk. Our inability to review these questionnaires, however, does not impact our analysis of this claim.

6 In this case, Phillips was sentenced and gave his notice of appeal on September 6, 2012. On May, 7, 2013, Phillips filed
his initial brief on appeal. The State filed its brief on appeal on September 25, 2013. Thus, given the circuit clerk's policy
of destroying juror questionnaires after a year, the circuit clerk destroyed the juror questionnaires at issue in this case
before the State filed its brief on appeal.

7 Although the circuit clerk's policy does not rise to the level of plain error in this case, under certain circumstances such a
policy could rise to the level of plain error. To avoid the possibility of such an error, circuit clerks should create retention
policies in compliance with Rule 18.2, Ala. R.Crim. P.

8 To support his disparate-treatment claim, Phillips cites and quotes the juror questionnaires of prospective jurors T.B. and
C.F. and compares those questionnaires to “white jurors ... not struck by the State” (Phillips's brief, p. 73); there is no
indication in the record on appeal, however, that those comparator jurors were, in fact, white. Moreover, although Phillips
cites and quotes the juror questionnaires to support his claim, as explained above, the record on appeal does not include
any juror questionnaires in this case, and “this court may not presume a fact not shown by the record and make it a
ground for reversal.” Carden v. State, 621 So.2d 342, 345 (Ala.Crim.App.1992).

9 As explained above, the State introduced, as State's Exhibit 20, transcripts of Phillips's two statements to Investigator
Turner. The above-quoted portion of Phillips's statement is taken from those transcripts.

10 In raising this issue in his brief, Phillips also includes allegations of penalty-phase prosecutorial misconduct. We address
Phillips's penalty-phase misconduct claims in Part IX of this opinion.

11 The trial court brought J.A. and S.M. into the courtroom and questioned them at separate times. Additionally, these
proceedings were conducted outside the presence of the other jurors.

12 Phillips's assertions, at most, demonstrate that he did not have the specific intent to kill Erica. In other words, Phillips's
assertions, at most, entitled him to a jury instruction of intentional murder as a lesser—included offense of capital murder
—an instruction the trial court did, in fact, give.

13 Notably, although the State requested an instruction on transferred intent, the State consistently argued to the jury that
Phillips specifically intended to kill both Erica and Baby Doe. Additionally, the evidence presented by the State was
sufficient to establish that Phillips had the specific intent to kill both Erica and Baby Doe. Moreover, it is unclear whether
the jury convicted Phillips based on a theory of Phillips's specific intent to kill both Erica and Baby Doe or whether it relied
on a theory of transferred intent. Indeed, the jury-verdict form signed by the jury foreperson indicates only that the jury
“find[s] the defendant guilty of Capital Murder, the murder of two or more persons by a single act.” (C. 134.)

14 Because Phillips's claim is premised on his mistaken belief that his death sentence was imposed for killing “one individual,”
the accuracy of this statement need not be addressed.

15 “Before its amendment in 2006, this article defined the term ‘person’ as ‘a human being who had been born and was
alive at the time of the homicidal act.’ § 13A–6–1(2), Ala.Code 1975.” Mack v. Carmack, 79 So.3d 597, 600 (Ala.2011).



16 Although the indictment in this case identifies Phillips as “Jessie Livell Phillips” (see C. 24 (emphasis added)), the trial
court refers to Phillips as “Jesse Phillips” throughout its sentencing order.
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EXHIBIT B





























Footnotes
1 The trial court, in its original sentencing order, found that “[t]he mitigating factors do not outweigh the aggravating

circumstances of killing two or more innocent person during one course of conduct.” (C. 289.) Section 13A-5-47(e),
Ala. Code 1975, explains, however, that “[i]n deciding upon the sentence, the trial court shall determine whether the
aggravating circumstances it finds to exist outweigh the mitigating circumstances it finds to exist.” (Emphasis added.)
Although the trial court's finding was “defective” and subject to harmless-error analysis, this Court, out of an abundance
of caution, instructed the trial court to correct this error when it issued its new sentencing order.

2 At the time this case was resubmitted to this Court on return to remand, there existed no mechanism in the Alabama
Rules of Appellate Procedure for filing a brief on return to remand. On September 20, 2016, the Alabama Supreme Court
adopted Rule 28A, Ala. R. App. P., effective January 1, 2017. The Committee Comments to that rule explain:

“Rule 28A provides a mechanism for the parties to file supplemental briefs when the case has been remanded to
the trial court with instructions for the trial court to make findings and to make a return to the appellate court. In an
appropriate case, the appellate court may direct that the parties not be permitted to file supplemental briefs.



“Supplemental briefing is not required in all cases when there has been a remand to the trial court. Unless otherwise
directed by the court, the parties need not file supplemental briefs on return to remand if the issues presented by the
remand proceedings are adequately covered by the original briefs. It is recommended that, if no supplemental brief
(or responsive brief) is to be filed, the party who would be filing the brief notify the appellate court in writing of that
fact as soon as possible.”

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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C O U R T  O F  C R I M I N A L  A P P E A L S  

S T A T E  O F  A L A B A M A

D. Scott Mitchell 
Clerk

Gerri Robinson 
Assistant Clerk

P. O. Box 301555 
Montgomery, AL 36130-1555 
(334) 229-0751 
Fax (334) 229-0521

February 10, 2017

CR-12-0197 Death Penalty

Jessie Livell Phillips v. State of Alabama (Appeal from Marshall Circuit Court: CC09-596)

NOTICE
You are hereby notified that on February 10, 2017, the following action was taken in the 

above referenced cause by the Court of Criminal Appeals:

Application for Rehearing Overruled.

X ’. -Jts&MfiiM—
D. Scott Mitchell, Clerk 
Court of Criminal Appeals

cc: Hon. Tim Riley, Circuit Judge 
Hon. Cheryl Pierce, Circuit Clerk 
John William Dalton, Attorney 
Bryan A. Stevenson, Attorney 
Randall S. Susskind, Attorney 
Robin Carter Wolfe, Attorney 
James Clayton Crenshaw, Asst. Atty. Gen. 
Kristi Deason Hagood, Dep. Atty. General



EXHIBIT D



 IN THE SUPREME COURT OF ALABAMA

May 18, 2017

1160403

Ex parte Jessie Livell Phillips. PETITION FOR WRIT OF
CERTIORARI TO THE COURT OF CRIMINAL APPEALS  (In re: Jessie
Livell Phillips v. State of Alabama)  (Marshall Circuit Court:
CC-09-596; Criminal Appeals: CR-12-0197).

ORDER

The Petition for Writ of Certiorari filed by Jessie
Livell Phillips on March 27, 2017, having been submitted to
this Court, 

IT IS ORDERED that the Petition for Writ of Certiorari is
GRANTED as to Grounds I, II, V, VI, VII, XIV, XV, XVII, XVIII,
XX, XXV, XXVI, and XXVII, and denied as to all other grounds.

The Petitioner may file a brief within fourteen (14) days
from the date of this Order.  Thereafter, the Respondent may
file a brief in accordance with subsection (g)(2) of Rule 39. 
If the Petitioner or the Respondent chooses not to file a
brief, that party must file a waiver of the right to file the
brief within the time the brief is due under the appellate
rules.  See Rule 39(g)(1) and (2), Ala. R. App. P.

The Petitioner may file a reply brief in response to the
Respondent's brief within fourteen (14) days of the filing of
the Respondent's brief, in accordance with subsection (g)(3)
of Rule 39, Ala. R. App. P.

See Rule 39(h), Ala. R. App. P., with regard to oral
argument.

PER CURIAM Stuart, C.J., and Bolin, Parker, Murdock,
Shaw, Main, Wise, and Bryan, JJ., concur.



 IN THE SUPREME COURT OF ALABAMA

May 18, 2017

I, Julia Jordan Weller, as Clerk of the Supreme Court of
Alabama, do hereby certify that the foregoing is a full, true,
and correct copy of the instrument(s) herewith set out as same
appear(s) of record in said Court.

Witness my hand this 18th day of May, 2017.

Clerk, Supreme Court of Alabama

cc: D. Scott Mitchell
    John William Dalton
    Steven Marshall
    James Clayton Crenshaw
    Kristi Deason Hagood
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Footnotes

1 Although Justice Bolin was not present at oral argument in this case, he has listened to the audiotape of the oral argument.

2 At places in the record Erica is referred to as both “Erica Carmen Phillips” and “Erica Droze Phillips.”

3 Section 4 of Act No. 2006-419, which amended § 13A-6-1, states: “This act shall be known as the ‘Brody Act,’ in memory

of the unborn son of Brandy Parker, whose death occurred when she was eight and one-half months pregnant.”



4 See Tuilaepa v. California, 512 U.S. 967, 972, 114 S.Ct. 2630, 129 L.Ed.2d 750 (1994) (“The aggravating circumstance

may be contained in the definition of the crime or in a separate sentencing factor (or in both).”).

5 See Howard v. State, 85 So.3d 1054, 1060 (Ala. 2011) (noting that an appellate court reviews de novo a trial court's

conclusion of law and its application of the law to the facts).

6 The “Sure-Vue hCG STAT” pregnancy test, indicating positive lines above the “C” and the “T,” was submitted into evidence

as State's Exhibit 17.

7 In its brief to this Court, the State asserts that any error in the admission into evidence of the pregnancy test is harmless

because Dr. Ward confirmed “the presence of an embryo” and testified that she “examined Erica and saw the baby

inside her.” State's brief, p. 40. The Court does not read Dr. Ward's testimony as including any acknowledgment that she

actually observed an embryo during the autopsy or at any other time. Nonetheless, Dr. Ward did state that she found

a placenta and a corpus luteum cyst.

8 The Court notes that, although the Court of Criminal Appeals did not specifically discuss Rule 801(c), Ala. R. Evid., Phillips

raised this hearsay argument in his brief before that court.

9 This Court “do[es] not necessarily agree” with the broad language that “photographic evidence, if relevant, is admissible

even if it has a tendency to inflame the minds of the jurors.” Phillips I, ––– So.3d at ––––. See Ex parte Loggins, 771

So.2d 1093, 1105 n.3 (Ala. 2000). Rule 403, Ala. R. Evid., provides: “Although relevant, evidence may be excluded if its

probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the

jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.” (Emphasis

added.) It is therefore clear that, although photographic evidence may be relevant in a homicide case, a gruesome

photograph is not admissible if its probative value is substantially outweighed by the danger of unfair prejudice or the

tendency to mislead the jury.

10 But see Justice Johnstone's opinion concurring in the result in Ex parte Perkins, 808 So.2d 1143, 1146 (Ala. 2001)(stating

that the admission of a graphic photograph that did not “depict incisions made during the autopsy itself” did not amount

to plain error).

11 To the extent Phillips challenges the trial court's conclusions of law, we conclude that Phillips's contention is without merit

and that, therefore, no reversible error occurred. See Howard v. State, 85 So.3d 1054, 1060 (Ala. 2011) (noting that an

appellate court reviews de novo a trial court's conclusions of law); State v. C.M., 746 So.2d 410, 412 (Ala. Crim. App.

1999) (noting that de novo review applies to issues regarding the constitutionality of a state law).

12 Structural error is not an error in the trial but an error that “affec[ts] the framework within which the trial proceeds.”

Arizona v. Fulminante, 499 U.S. 279, 310, 111 S.Ct. 1246, 113 L.Ed.2d 302 (1991). The denial of counsel, see Gideon v.

Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963); the denial of the right of self-representation, see McKaskle

v. Wiggins, 465 U.S. 168, 177-78 n. 8, 104 S.Ct. 944, 79 L.Ed.2d 122 (1984); the denial of the right to public trial, see

Waller v. Georgia, 467 U.S. 39, 49 n. 9, 104 S.Ct. 2210, 81 L.Ed.2d 31 (1984); the issuance of a defective reasonable-

doubt instruction creating a denial of the right to trial by jury, see Sullivan v. Louisiana, 508 U.S. 275, 113 S.Ct. 2078, 124

L.Ed.2d 182 (1993); and the erroneous deprivation of the right to counsel of choice, see United States v. Gonzalez-Lopez,

548 U.S. 140, 126 S.Ct. 2557, 165 L.Ed.2d 409 (2006), are the types of constitutional errors that qualify as structural

defects. See also Ex parte McCombs, 24 So.3d 1175 (Ala. Crim. App. 2009).

13 I recognize that application of the federal plain-error rule is permissive and that application of Alabama's plain-error rule,

see Rule 45A, Ala. R. App. P., is mandatory. But, like the federal plain-error rule, Rule 45A authorizes the court to remedy

egregious errors that result in a miscarriage of justice.

14 Again, I recognize that application of the federal plain-error rule by a federal court is permissive and that application of

our plain-error rule is mandatory. However, this difference between the federal plain-error rule and the State plain-error

rule does not negate the merit in Judge Tjoflat's writing.

15 See Hamilton v. Scott, 97 So.3d 728, 737-47 (Ala. 2012) (Parker, J., concurring specially).

16 See Washington v. Glucksberg, 521 U.S. 702, 714, 117 S.Ct. 2258, 138 L.Ed.2d 772 (1997) (quoting Martin v.

Commonwealth, 184 Va. 1009, 1018–19, 37 S.E.2d 43, 47 (1946)) (recognizing that “ ‘[t]he right to life and to personal

security is not only sacred in the estimation of the common law, but it is inalienable’ ”).

17 The viability rule was baseless, incoherent, and arbitrary when Roe was decided and has aged poorly:

“Since Roe was decided in 1973, advances in medical and scientific technology have greatly

expanded our knowledge of prenatal life. The development of ultrasound technology has enhanced

medical and public understanding, allowing us to watch the growth and development of the unborn

child in a way previous generations could never have imagined. Similarly, advances in genetics



and related fields make clear that a new and unique human being is formed at the moment of

conception, when two cells, incapable of independent life, merge to form a single, individual human

entity. Of course, that new life is not yet mature -- growth and development are necessary before

that life can survive independently -- but it is nonetheless human life. And there has been a broad

legal consensus in America, even before Roe, that the life of a human being begins at conception.

An unborn child is a unique and individual human being from conception, and, therefore, he or she

is entitled to the full protection of law at every stage of development.”

Hamilton, 97 So.3d at 746–47 (Parker, J., concurring specially) (footnotes omitted; emphasis added).

18 In Mack in 2012, this Court overruled two previous cases, Lollar v. Tankersley, 613 So.2d 1249 (Ala. 1993), and Gentry

v. Gilmore, 613 So.2d 1241 (Ala. 1993), that held that no cause of action for wrongful death existed for the death of

a previable fetus. The Mack opinion thoroughly demonstrated that, even at the time Lollar and Gentry were decided,

“the viability rule already had been undermined in this State by this Court's reasoning in its earlier decisions in Wolfe [v.

Isbell, 291 Ala. 327, 280 So.2d 758 (1973),] and Eich [v. Town of Gulf Shores, 293 Ala. 95, 300 So.2d 354 (1974),]” by

commentators who “had heavily criticized the viability rule,” and by changes in the nationwide legal landscape, including

“some jurisdictions [that] have recognized the arbitrary and illogical nature of the viability rule.” 79 So.3d at 610. We

conceded in Mack, however, that, “at the time Lollar and Gentry were decided, there remained one significant factor that

provided some support for the viability rule: Alabama's homicide statutes applied only to persons ‘who had been born

and [were] alive at the time of the homicidal act.’ § 13A–6–1(2), Ala. Code 1975.” Id. The Brody Act's change of that law

to protect all unborn children “at any stage of development, regardless of viability,” § 13A–6–1(a)(3), Ala. Code 1975,

removed the last vestige of legal support for the viability rule in Alabama. “After Mack and Hamilton, this Court continued

to reject the use of the viability standard in contexts beyond wrongful death” in both civil and criminal cases. Stinnett,

232 So.3d at 222 (Parker, J., concurring specially). In Ankrom in 2013 (reaffirmed in Hicks in 2014), we held that all

unborn children have the protection of the chemical-endangerment statute and rejected any limitation of the statute to

only viable unborn children as “inconsistent with the plain meaning of the word ‘child’ and with the laws of this State.” 152

So.3d at 419. In Stinnett in 2016, we rejected the argument that a plaintiff in a wrongful-death action had to prove “future

viability [of an unborn child] in order to establish the element of proximate cause” because such a rule “would effectively

reimpose the viability rule.” 232 So.3d at 218. Such a proximate-cause inquiry was inapplicable “[i]n light of the legislative

recognition that a ‘person’ includes an ‘unborn child in utero at any stage of development, regardless of viability.’ ” Id.

(quoting the Brody Act). Today, this Court, by applying Alabama's capital-murder statutes to protect equally the unborn

and the born, yet again reaffirms that the Brody Act meant what it said in recognizing the personhood of the unborn “at

any stage of development” or gestation. If after Mack there remained any life for the viability rule in Alabama law outside

the abortion context, the Court's opinion today should confirm that the viability rule is dead and buried.

19 The omitted footnotes include citations to authority from states throughout the nation demonstrating the extensive

protections afforded unborn children. I have omitted those footnotes here simply for the ease of the reader. I have also

omitted similar footnotes from other quoted portions of my special concurrence in Ankrom.

20 Florida and Indiana have each abandoned the viability standard as a threshold for criminal liability, while Arkansas has

abandoned the 12-week gestation standard as a threshold for criminal liability. See Ark. Code Ann. § 5–1–102(13)(B)

(i)(a) and (b) (2018) (cross-referencing homicide offenses); Fla. Stat. § 775.021(5)(e) (2018) (defining “unborn child” as

“a member of the species Homo sapiens, at any stage of development, who is carried in the womb”), § 782.09 (2018)

(killing of unborn child by injury to mother), and § 782.071 (2018) (vehicular homicide); and Ind. Code § 35–42–1–6 (2018)

(feticide) (see also Ind. Code § 35–42–1–1(4) (2018) (murder), § 35–42–1–3(a)(2) (2018) (voluntary manslaughter), and

§ 35–42–1–4 (2018) (involuntary manslaughter) ).

21 Since Ankrom was released, Delaware's death-penalty statute has been ruled unconstitutional, Rauf v. State, 145 A.3d

430, 433 (Del. 2016), and Maryland has abolished its death penalty altogether. Md. Code Ann., Art. 27, §§ 71-79

(repealed). Because Maryland had protected pregnant women from being executed, the total number of states that

prohibit execution of a pregnant woman has dropped to 22.

22 See Mo. Rev. Stat. § 563.031(2)(1) (2018) (use of force in defense of persons); Holland v. State, 481 S.W.3d 706, 711

(Tex. App. 2015) (concluding that the lack of instruction was prejudicial because “the matters of provocation and a duty to

retreat that may have been attributed to the pregnant mother would not be attributable to the unborn child. Furthermore,

the jury might have determined that greater force was necessary to protect the unborn child than was necessary to protect

the pregnant mother”); People v. Kurr, 253 Mich. App. 317, 323, 328, 654 N.W.2d 651, 655, 657 (2002) (holding that a

mother may use deadly force to protect her unborn child, viable or nonviable, even if she does not fear for her own life).



23 Ark. Code Ann. § 16-62-102(a)(1) (2018) (adopting the criminal-law definition of “unborn child in § 5-1-102,” which is

“offspring of human beings from conception until birth”).

24 In addition to the sources cited in footnote 27 of my special concurrence in Ankrom, 152 So.3d at 428, see Alaska Stat. §

13.06.120(a)(5) (2017); Mass. Gen. Laws ch. 203E § 305(a) (2018); Minn. Stat. §§ 501C.0303-501C.0305 (2018) (trust

representative for unborn), § 524.1-403(4) (2018) (guardian ad litem in probate matters); Mont. Code Ann. § 72-38-305

(2017) (appointment of representative); N.M. Stat. Ann. §§ 45-1-403.5 (2018) (appointment-of-representative provision

in the Probate Code) and 46A-3-305 (2018) (appointment-of-representative provision in the Uniform Trust Code); N.C.

Gen. Stat. § 36C-3-305 (2018); Pennsylvania: Rule 5.5(a), Orphans' Court Rules; 33 R.I. Gen. Laws § 33-22-17 (2018);

S.D. Codified Laws §§ 55-18-9 and 55-18-19 (2018); and Va. Code Ann. § 64.2-718 (2018).

25 Connecticut repealed its statute, Conn. Gen. Stat. § 19a-574. See 2018 Conn. Legis. Serv. P.A. 18-11 (2018).

26 See Or. Rev. Stat. § 112.077(3) (2018) (“A person conceived before the death of the decedent and born alive thereafter

inherits as though the person was a child of the decedent and alive at the time of the death of the decedent.”) (repealing

Or. Rev. Stat. § 112.075); Tex. Est. Code §§ 255.051 to 255.056 (2017) (relating to succession by a pretermitted child).

See also Me. Rev. Stat. Ann. tit. 18-A, § 2-302 (2018) (repeal effective July 1, 2019, pursuant to adoption of Uniform

Probate Code in Maine Laws 2017, c. 402, § A-1).

27 See In re David Wolfenson 1999 Trust, 57 Misc. 3d 362, 369, 56 N.Y.S.3d 848, 854 (Sur. 2017) (concluding that the

great-grandchild in utero was “a great-grandchild who was ‘living’ at the time of David's death within the meaning of the

statute(s) and case law, and within the intendment of the provisions of Articles THREE and FOUR of the Trust, and that

she is entitled to take under those provisions” (capitalization in original) ).

28 See 755 Ill. Comp. Stat. § 5/2-3 (2018); Iowa Code § 633.267 (2018); Or. Rev. Stat. § 112.405 (2018); and Va. Code

Ann. § 64.2-204 (2018).

29 Wis. Stat. § 48.981 (2018) (Abused or Neglected Children and Abused Unborn Children); In re A.L.C.M., 239 W. Va.

382, 392, 801 S.E.2d 260, 270 (2017); Sciascia v. Sciascia, No. 11FD1867 (Tex. Dist. Ct. 2011); In re Benjamin M., 310

S.W.3d 844, 850-51 (Tenn. Ct. App. 2009); In re Unborn Child, 179 Misc. 2d 1, 683 N.Y.S.2d 366 (Fam. Ct. 1998); In re

Fathima Ashanti K.J., 147 Misc. 2d 551, 555, 558 N.Y.S.2d 447, 449 (Fam. Ct. 1990); In re Ruiz, 27 Ohio Misc. 2d 31,

34-35, 500 N.E.2d 935, 937-39 (Ct. Com. Pl. 1986); Gloria C. v. William C., 124 Misc. 2d 313, 325, 476 N.Y.S.2d 991,

998 (Fam. Ct. 1984); Raleigh Fitkin-Paul Morgan Mem'l Hosp. v. Anderson, 42 N.J. 421, 201 A.2d 537 (1964) (compelling

a woman, over her religious objection, to have a blood transfusion to save her unborn child's life); Hoener v. Bertinato,

67 N.J. Super. 517, 171 A.2d 140 (Juv. Ct. 1961) (same); and Kyne v. Kyne, 38 Cal. App. 2d 122, 127, 100 P.2d 806,

809 (1940) (unborn child was entitled to his father's support).

30 See Sciascia v. Sciascia, No. 11FD1867 (Tex. Dist. Ct. 2011) (issuing a protective order for a mother, unborn child, and

born children); Gloria C. v. William C., 124 Misc. 2d 313, 325, 476 N.Y.S.2d 991, 998 (Fam. Ct. 1984) (“This court finds

that birth of the child is not a condition precedent to enforcement of an order of protection issued on behalf of the fetus.”).

31 See Wis. Stat. § 48.981 (Abused or Neglected Children and Abused Unborn Children); In re A.L.C.M., 239 W. Va. 382,

392, 801 S.E.2d 260, 270 (2017) (holding that a child born with illegal drugs in his or her system was abused and/or

neglected under the West Virginia Child Welfare Act); In re Benjamin M., 310 S.W.3d 844, 850 (Tenn. Ct. App. 2009)

(“[W]e hold that the statutory language defining severe child abuse clearly reflects an intent that actions before a child is

born can constitute abuse to a child that is born injured by those actions.”); In re Unborn Child, 179 Misc. 2d 1, 8, 683

N.Y.S.2d 366, 370 (Fam. Ct. 1998) (“In the case at bar, it would be incongruous to imagine the Family Court Act's clear

purpose being anything other than to protect children, including unborn children, from harm.”); In re Fathima Ashanti K.J.,

147 Misc. 2d 551, 555, 558 N.Y.S.2d 447, 449 (Fam. Ct. 1990) (interpreting child-abuse and neglect statutes to include

unborn infant born with a positive toxicology report); In re Ruiz, 27 Ohio Misc. 2d 31, 35, 500 N.E.2d 935, 939 (Ct. Com.

Pl. 1986) (in finding that a viable unborn child had been abused based on the mother's prenatal conduct, the court stated:

“[T]his court is in agreement with its sister courts in holding that a child does have a right to begin life with a sound mind

and body ....”); and Kyne v. Kyne, 38 Cal. App. 2d 122, 127, 100 P.2d 806, 809 (1940).

32 See Gonzales v. Carhart, 550 U.S. 124, 169, 127 S.Ct. 1610, 167 L.Ed.2d 480 (2007)(Thomas, J., concurring)(“I write

separately to reiterate my view that the Court's abortion jurisprudence, including [Planned Parenthood of Southeastern

Pa. v.] Casey[, 505 U.S. 833, 112 S.Ct. 2791, 120 L.Ed.2d 674 (1992),] and Roe v. Wade, 410 U.S. 113, 93 S.Ct. 705,

35 L.Ed.2d 147 (1973), has no basis in the Constitution.”).

33 See West Alabama Women's Ctr. v. Williamson, 900 F.3d 1310, 1314 n. 1 (11th Cir. 2018) (noting that “there is

constitutional law and then there is the aberration of constitutional law relating to abortion” and citing the following

authority in support: “Whole Woman's Health v. Hellerstedt, 579 U.S. ––––, 136 S.Ct. 2292, 2321, 195 L.Ed.2d 665

(2016) (Thomas, J., dissenting) (referring to ‘the Court's habit of applying different rules to different constitutional rights



–– especially the putative right to abortion’); Stenberg v. Carhart, 530 U.S. 914, 954, 120 S.Ct. 2597, 2621, 147 L.Ed.2d

743 (2000) (Scalia, J., dissenting) (stating that the ‘jurisprudential novelty’ in that case ‘must be chalked up to the Court's

inclination to bend the rules when any effort to limit abortion, or even to speak in opposition to abortion, is at issue’); Hill

v. Colorado, 530 U.S. 703, 742, 120 S.Ct. 2480, 2503, 147 L.Ed.2d 597 (2000) (Scalia, J., dissenting) (‘Because, like the

rest of our abortion jurisprudence, today's decision is in stark contradiction of the constitutional principles we apply in all

other contexts, I dissent.’); Thornburgh v. Am. Coll. of Obstetricians & Gynecologists, 476 U.S. 747, 814, 106 S.Ct. 2169,

2206, 90 L.Ed.2d 779 (1986) (O'Connor, J., dissenting) (‘This Court's abortion decisions have already worked a major

distortion in the Court's constitutional jurisprudence.’); id. (‘Today's decision ... makes it painfully clear that no legal rule

or doctrine is safe from ad hoc nullification by this Court when an occasion for its application arises in a case involving

state regulation of abortion.’).”).

34 It is not entirely uncommon for the United States Supreme Court to look to the direction the laws of the states are trending

in analyzing a legal issue before it. For instance, in Roper v. Simmons, 543 U.S. 551, 125 S.Ct. 1183, 161 L.Ed.2d 1

(2005), a decision with which I adamantly disagree, a liberal majority of the Supreme Court, in determining that it is cruel

and unusual punishment violative of the Eighth Amendment to the United States Constitution to sentence juvenile criminal

offenders to death, took into account “[t]he evidence of national consensus against the death penalty for juveniles.” 543

U.S. at 564, 125 S.Ct. 1183. The Supreme Court stated:

“[T]he objective indicia of consensus in this case -- the rejection of the juvenile death penalty in the majority of States;

the infrequency of its use even where it remains on the books; and the consistency in the trend toward abolition of the

practice -- provide sufficient evidence that today our society views juveniles ... as ‘categorically less culpable than the

average criminal.’ [Atkins v. Virginia,] 536 U.S. [304,] 316, 122 S.Ct. 2242, 153 L.Ed.2d 335 [ (2002) ].”

543 U.S. at 568, 125 S.Ct. 1183. But see id. at 607, 616, 125 S.Ct. 1183 (Scalia, J., dissenting) (stating that the Roper

majority's finding of a national consensus is “on the flimsiest of grounds” and that the Court's preference for its “own

judgment” above the states' self-anoints it as “the authoritative conscience of the Nation”). Also in Roper, the Supreme

Court “affirmed the necessity of referring to ‘the evolving standards of decency that mark the progress of a maturing

society’ to determine which punishments are so disproportionate as to be cruel and unusual. Trop v. Dulles, 356 U.S. 86,

100–101, 78 S.Ct. 590, 2 L.Ed.2d 630 (1958) (plurality opinion).” Roper, 543 U.S. at 561, 125 S.Ct. 1183.

If the Supreme Court will consider national trends in state law to determine that the evolving standards of decency in

our society have “progressed” to the point that it is now cruel and unusual punishment to sentence a juvenile criminal

offender to death, why does it ignore the national trend of the laws of the states to extend the full protection of the law

to unborn children in considering the isolated Roe exception?

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.



EXHIBIT F



IN THE SUPREME COURT OF ALABAMA

January 4, 2019

1160403      Ex parte Jessie Livell Phillips.  PETITION FOR WRIT OF CERTIORARI TO THE
COURT OF CRIMINAL APPEALS  (In re: Jessie Livell Phillips v. State of Alabama)   (Marshall
Circuit Court: CC-09-596; Criminal Appeals : CR-12-0197).

CERTIFICATE OF JUDGMENT

WHEREAS, the ruling on the application for rehearing filed in this case and indicated
below was entered in this cause on January 4, 2019:

Application Overruled.  No Opinion. Bolin, J. - Parker, Shaw, Main, Wise, Bryan, and
Sellers, JJ., concur.  Stuart, C.J., dissents.

WHEREAS, the appeal in the above referenced cause has been duly submitted and
considered by the Supreme Court of Alabama and the judgment indicated below was entered
in this cause on October 19, 2018:

Affirmed.  Bolin, J. - Shaw and Bryan, JJ., concur.  Stuart, C.J., and Parker, Main, Wise, and
Sellers, JJ., concur specially.

NOW, THEREFORE, pursuant to Rule 41, Ala. R. App. P., IT IS HEREBY ORDERED
that this Court's judgment in this cause is certified on this date.  IT IS FURTHER ORDERED
that, unless otherwise ordered by this Court or agreed upon by the parties, the costs of this
cause are hereby taxed as provided by Rule 35, Ala. R. App. P.

I, Julia J. Weller, as Clerk of the Supreme Court of Alabama, do hereby certify that the foregoing is
a full, true, and correct copy of the instrument(s) herewith set out as same appear(s) of record in said
Court.

Witness my hand this 4th day of January, 2019.

          Clerk, Supreme Court of Alabama




