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_______________ 

 

Pursuant to Rules 13.5 and 30.3 of the Rules of this Court, 

the Solicitor General, on behalf of the Department of Homeland 

Security, respectfully requests a further 30-day extension of time, 

to and including May 6, 2019, within which to file a petition for a 

writ of certiorari to review the judgment of the United States 

Court of Appeals for the District of Columbia Circuit in this case.  

The court of appeals entered its judgment on July 17, 2018, and 

denied rehearing en banc on December 7, 2018.  By order dated March 

5, 2019, the Chief Justice extended the time within which to file a 

petition for a writ of certiorari to April 6, 2019.  The 

jurisdiction of this Court would be invoked under 28 U.S.C. 

1254(1).  Copies of the opinion of the court of appeals, which is 
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reported at 895 F.3d 770, and the orders denying rehearing are 

attached. 

1. Respondent submitted 19 requests under the Freedom of 

Information Act (FOIA), 5 U.S.C. 552, to the Secret Service seeking 

records concerning the cost of protecting various VIPS (President 

Obama and First Lady Michelle Obama, former President Carter, and 

Vice President Biden) on specifically identified trips.  When the 

Secret Service did not respond to those requests after periods of 

varying lengths, respondent filed this FOIA action.  Thereafter, 

the government produced to respondent’s satisfaction all non-exempt 

records responsive to respondent’s FOIA requests. 

Respondent’s complaint further alleged, however, based on 

information and belief, that the Secret Service had a policy or 

practice of violating FOIA’s procedural requirements by failing to 

respond to FOIA requests within a reasonable period of time.  The 

district court granted judgment on the pleadings to the government, 

concluding that respondent had “failed to allege sufficient facts” 

to support its contention that the Secret Service had “adopted, 

endorsed or implemented some policy or practice that constitutes an 

ongoing failure to abide by the terms of FOIA.”  211 F. Supp. 3d 

143, 146 (D.D.C. 2016). 

2. The court of appeals reversed and remanded in a divided 

decision.  895 F.3d 770.  The majority stated that although FOIA 

claims for records “generally become moot” after the agency 

produces the requested records, the court of appeals had recognized 
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an “exception from mootness” in contexts in which “an agency has a 

‘policy or practice’ that ‘will impair the party’s lawful access to 

information in the future.’”  Id. at 777 (citation omitted).  The 

majority further stated that “FOIA authorizes a court not only to 

‘order the production of any agency records improperly withheld,’ 

but also to ‘enjoin the agency from withholding agency records.’”  

Ibid. (quoting 5 U.S.C. 552(a)(4)(B)).  The majority stated that 

that statutory authority “does not limit the district court’s 

inherent injunctive powers” and, as such, a district court may 

enjoin “informal agency conduct resulting in long delays in making 

non-exempt records available,” which “may serve as the basis for a 

policy or practice claim” under FOIA.  Id. at 777-778. 

The majority stated that “Congress intended FOIA’s time limits 

to be mandatory” and that FOIA “sets a default 20-day deadline for 

the underlying [agency] determination” after receipt of a FOIA 

request” and separately “requires that the ensuing production of 

records be made to the requester ‘promptly’ thereafter.”  895 F.3d 

at 785.  The majority ultimately concluded that respondent had 

stated “a plausible policy or practice claim * * * by alleging 

prolonged, unexplained delays in producing non-exempt records that 

could signal that the agency has a policy or practice of ignoring 

FOIA’s requirements.”  Id. at 780. 

Judge Pillard filed a concurring opinion, 895 F.3d at 785-790, 

and Judge Srinivasan dissented, id. at 790-799.  Judge Srinivasan 

concluded that “an agency’s failure to make [its] determination 
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within twenty days is not an actionable violation of FOIA,” and 

“the mere fact that an agency produces records following the 

initiation of judicial proceedings tells us nothing about whether 

the non-production of the documents before that point violated the 

statute.”  Id. at 791.  “Agencies often (and lawfully) take signi-

ficantly longer than twenty days to process a FOIA request,” he 

explained, but under the majority’s decision, such an agency “would 

routinely be subject to an ostensibly viable claim that it has a 

policy or practice of violating the statute.”  Ibid.  Judge 

Srinivasan reasoned that FOIA “expressly envisions that an agency 

could have a backlog of FOIA requests preventing it from processing 

a new request within twenty days,” because FOIA itself allows a 

court to give an agency “‘additional time to complete its review of 

the records’” if it finds exceptional circumstances, which “can 

‘include a delay that results from a predictable agency workload  

of requests’ if ‘the agency demonstrates reasonable progress in 

reducing its backlog of pending requests.’”  Id. at 792 (quoting   

5 U.S.C. 552(a)(6)(C)(i) and (ii)). 

Judge Srinivasan further noted that respondent had “conceded 

in district court” that the processing times at issue here “could 

have been due to a ‘host of causes,’ including agency backlog,” 895 

F.3d at 798; that the processing times alleged were “in step with 

the Secret Service’s general handing of FOIA requests”; and that 

the circumstances alleged therefore did not support the existence 

of “a policy or practice of violating FOIA,” id. at 796.  Judge 
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Srinivasan accordingly found none of the respondent’s potential 

theories sufficient to survive dismissal.  Id. at 794-796. 

3. The Solicitor General has not yet determined whether to 

file a petition for a writ of certiorari in this case.  The addi-

tional time sought in this application is needed for further 

consultation with the Department of Homeland Security and 

components of the Department of Justice, and to assess further the 

legal and practical impact of the court’s ruling.  Additional time 

is also needed, if a petition is authorized, to permit its 

preparation and printing. 

Respectfully submitted. 

 
 NOEL J. FRANCISCO 
   Solicitor General 
     Counsel of Record 
 
 
MARCH 2019 
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Background:  Requester brought Free-
dom of Information Act (FOIA) action
against Department of Homeland Security
(DHS), seeking records on expenditures of
government funds on travel for the Presi-
dent, First Lady, Vice President, and a
former President, and alleging that the
Secret Service had a policy and practice of
violating FOIA’s procedural requirements,
by regularly failing either to produce re-
quested records or make a determination
regarding their availability in accord with
FOIA’s timetables, or within a reasonable
time. The United States District Court for
the District of Columbia, No. 1:15-cv-
01983, Richard J. Leon, J., 211 F.Supp.3d
143, dismissed the production count as
moot and granted judgment on the plead-
ings to DHS on the ‘‘policy or practice’’
claim. Requester appealed.

Holding:  The Court of Appeals, Rogers,
Circuit Judge, held that requester stated
claim that Secret Service had unlawful pol-
icy or practice of interfering with reques-
ter’s right under FOIA to promptly obtain
non-exempt records upon request.

Reversed and remanded.

Pillard, Circuit Judge, filed concurring
opinion.

Srinivasan, Circuit Judge, filed dissenting
opinion.

1. Records O50

To ensure the Freedom of Informa-
tion Act (FOIA) mandate, that agencies
make responsive records promptly avail-
able, did not become a dead letter, Con-
gress adopted a two-part approach, by
first imposing a set of requirements on
federal agencies that established timeta-
bles for agencies to respond to requests as
well as procedures for agencies to obtain
additional time, and required adoption of
records management systems to facilitate
‘‘prompt’’ responses, and, second, by pro-
viding members of the public whose rec-
ords requests were denied a right to an
administrative appeal and a right to seek
judicial relief.  5 U.S.C.A. §§ 552(a)(3)(A),
552(a)(4)(B), 552(a)(6)(A), 552(a)(6)(B),
552(a)(6)(C), 552(a)(6)(E).

2. Records O54

Freedom of Information Act (FOIA)
reflects a general philosophy of full agency
disclosure unless information is exempted
under clearly delineated statutory lan-
guage.  5 U.S.C.A. § 552.

3. Records O50

Freedom of Information Act (FOIA)
seeks to permit access to official informa-
tion long shielded unnecessarily from pub-
lic view and attempts to create a judicially
enforceable public right to secure such in-
formation from possibly unwilling official
hands.  5 U.S.C.A. § 552.

4. Records O62

Congress’s use of the word ‘‘shall’’ in
issuing directives to agencies in support of
the Freedom of Information Act’s (FOIA)
overarching mandate to make records
promptly available instructs courts that
Congress contemplated meaningful agency
engagement upon receipt of a FOIA re-
quest.  5 U.S.C.A. § 552(a)(3)(A).
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5. Records O62
Congress underscored the importance

it attached to prompt responses to Free-
dom of Information Act (FOIA) requests
by allowing judicial recourse, bypassing
administrative exhaustion, if an agency
fails to meet statutory timetables for dis-
closure or to justify its delay in making
nonexempt records available upon request.
5 U.S.C.A. § 552(a)(6)(C)(i).

6. Federal Courts O3587(2), 3666
On appeal from judgment granted on

the pleadings, Court of Appeals’ review is
de novo, accepting as true the factual alle-
gations in the complaint.  Fed. R. Civ. P.
12(c).

7. Records O63
Freedom of Information Act (FOIA)

lawsuits generally become moot once an
agency has made available requested non-
exempt records, whether voluntarily or af-
ter court order.  5 U.S.C.A. § 552.

8. Records O63
There is an exception to the mootness

of a Freedom of Information Act (FOIA)
suit due to an agency’s having made avail-
able requested non-exempt records, which
exception applies where an agency has a
policy or practice that will impair the par-
ty’s lawful access to information in the
future.  5 U.S.C.A. § 552.

9. Records O67
The court’s injunctive authority under

Freedom of Information Act (FOIA) to
enjoin the agency from withholding agency
records does not limit the district court’s
inherent injunctive powers.  5 U.S.C.A.
§ 552(a)(4)(B).

10. Records O63
Informal agency conduct resulting in

long delays in making requested non-ex-
empt records available may serve as the
basis for Freedom of Information Act

(FOIA) claim that the agency has a policy
or practice that will impair the requester’s
lawful access to information in the future.
5 U.S.C.A. § 552.

11. Records O63
Requester stated claim that Secret

Service had unlawful policy or practice of
interfering with requester’s right under
Freedom of Information Act (FOIA) to
promptly obtain non-exempt records upon
request, by alleging that Secret Service
regularly failed to issue determinations in
response to its FOIA requests for records
on government expenditures for ‘‘VIP’’
travel within time period required by
FOIA, instead only acknowledging receipt
of the FOIA requests and assigning them
tracking numbers, and that Secret Service
used the filing of a lawsuit as an organiz-
ing tool for setting its response priorities,
by remaining mute until requester filed a
lawsuit and only then making requested
nonexempt records available, thereby
mooting the litigation and escaping judicial
review of its failures to comply with
FOIA’s procedural requirements.  5
U.S.C.A. § 552.

12. Records O50
The basic purpose of Freedom of In-

formation Act (FOIA) is to ensure an in-
formed citizenry, vital to the functioning of
a democratic society, needed to check
against corruption and to hold the gover-
nor accountable to the governed.  5
U.S.C.A. § 552.

13. Records O63
In providing a judicial remedy under

Freedom of Information Act (FOIA) to
secure such information from possibly un-
willing official hands, Congress did not
intend an agency’s repeated flaunting of
FOIA’s pre-litigation procedural require-
ments to be excused once the requested
records are made available upon being
sued.  5 U.S.C.A. § 552.
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14. Records O63
A plaintiff states a plausible policy or

practice claim under the Freedom of Infor-
mation Act (FOIA) by alleging prolonged,
unexplained delays in producing non-ex-
empt records that could signal the agency
has a policy or practice of ignoring FOIA’s
requirements.  5 U.S.C.A. § 552.

15. Records O63
A requester alleging a policy or prac-

tice claim under the Freedom of Informa-
tion Act (FOIA) must allege a pattern of
prolonged delay amounting to a persistent
failure to adhere to FOIA’s requirements
and that the pattern of delay will interfere
with its right under FOIA to promptly
obtain non-exempt records from the agen-
cy in the future.  5 U.S.C.A. § 552.

16. Records O63
The conclusion, that an agency’s un-

reasonable delay in disclosing non-exempt
documents in response to Freedom of In-
formation Act (FOIA) requests is an abuse
of FOIA’s scheme, follows ineluctably from
the recognition that Congress did not in-
tend for the agency to use the FOIA offen-
sively to hinder the release of non-exempt
documents so as to force the requester to
bring several lawsuits to obtain release of
the documents.  5 U.S.C.A. § 552.

17. Records O62
An agency’s compliance with Freedom

of Information Act (FOIA) depends upon
its good faith effort and due diligence to
comply with all lawful demands for records
in as short a time as is possible.  5
U.S.C.A. § 552.

18. Records O63
Egregious agency action is not re-

quired to state a policy or practice claim
under the Freedom of Information Act
(FOIA), but, rather, even beyond a refusal
to supply information, an agency may en-
gage in some other failure to abide by the

terms of the FOIA that could be a basis
for finding the agency has an unlawful
policy or practice.  5 U.S.C.A. § 552.

19. Records O62

Freedom of Information Act’s (FOIA)
text and structure require that the agency
at least indicate within the relevant time
period the scope of the documents it will
produce and the exemptions it will claim
with respect to any withheld documents;
this threshold requirement stands as a
gateway to the transparency FOIA envi-
sions.  5 U.S.C.A. § 552.

20. Records O62
Not all agency delay or other failure

to comply with Freedom of Information
Act’s (FOIA) procedural requirements will
warrant judicial intervention, much less
injunctive relief.  5 U.S.C.A. § 552.

21. Records O62
Even assuming that Congress intend-

ed the judicial remedy to be a principal
means to overcome unlawful agency with-
holding under Freedom of Information Act
(FOIA), it was doubtful agencies may re-
quire a requester routinely resort to court
to obtain responsive non-exempt records.
5 U.S.C.A. § 552.

22. Records O50
Agency good faith effort and due dili-

gence are the touchstones underlying
Freedom of Information Act’s (FOIA) stat-
utory scheme.  5 U.S.C.A. § 552.

23. Records O63
Unexplained agency delay requires

the district court to determine whether the
agency’s conduct in failing to conform to
Freedom of Information Act’s (FOIA) pro-
cedural requirements demonstrates a lack
of due diligence and is so delinquent or
recalcitrant as to warrant injunctive relief
because ordinary remedies, such as a pro-
duction order, would be inadequate to
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overcome an agency policy or practice.  5
U.S.C.A. § 552.

24. Injunction O1044, 1065

When injunctive relief is sought, the
necessary determination is that there ex-
ists some cognizable danger of recurrent
violation, something more than the mere
possibility which serves to keep the case
alive, and factors to be considered are the
bona fides of the expressed intent to com-
ply, the effectiveness of the discontinuance
of the violation and, in some cases, the
character of the past violations.

25. Records O67
In the Freedom of Information Act

(FOIA) context, the court’s prime consid-
eration in deciding whether to grant in-
junctive relief should be the effect on the
public of disclosure or non-disclosure.  5
U.S.C.A. § 552.

26. Records O67
Agency staffing shortages and work

overload may not render injunctive relief
inappropriate in a Freedom of Information
Act (FOIA) case.  5 U.S.C.A. § 552.

27. Records O50
Congress’s purpose in enacting Free-

dom of Information Act (FOIA) was to
achieve greater transparency in support of
open government, and that to accomplish
this goal it placed the burden on agencies
to act in good faith and exercise due dili-
gence to make records available as quickly
as possible, or invoke an exemption, and to
improve their records management sys-
tems to enable prompt responses without
routine judicial involvement.  5 U.S.C.A.
§ 552.

28. Records O63
In a Freedom of Information Act

(FOIA) case, the district court is obligated
to determine upon a well-pleaded com-
plaint that an agency has organized its

records management systems to enable
prompt determinations to produce records
or to invoke an exemption, and to monitor
when necessary an agency’s progress in
adjusting its records management systems
to enable it to comply with FOIA.  5
U.S.C.A. § 552.

Appeal from the United States District
Court for the District of Columbia

(No. 1:15-cv-01983)

Lauren M. Burke argued the cause and
filed the briefs for appellant. Paul J. Orfa-
nedes entered an appearance.

Sarah Carroll, Attorney, U.S. Depart-
ment of Justice, argued the cause for ap-
pellee. With her on the brief was Mark B.
Stern, Attorney.

Before: ROGERS, SRINIVASAN, and
PILLARD, Circuit Judges.

Opinion for the Court filed by Circuit
Judge ROGERS.

ROGERS, Circuit Judge: For years, Ju-
dicial Watch has monitored expenditures
of U.S. Government funds on ‘‘VIP’’ travel
by submitting requests for records pursu-
ant to the Freedom of Information Act
(‘‘FOIA’’), 5 U.S.C. § 552, to the U.S. Se-
cret Service and other agencies and re-
porting its findings to the public. Between
2012 and 2014, when the Secret Service
failed to make requested records available
in a timely manner, Judicial Watch was
forced to file a lawsuit on five separate
occasions in order to obtain the records.
Upon such filing, the Secret Service pro-
duced non-exempt records, mooting the lit-
igation.

In November 2015, Judicial Watch was
forced again to file a lawsuit when the
Secret Service failed to make available rec-
ords in response to nineteen travel-related
FOIA requests submitted over a thirteen-
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month period. This time, in addition to
seeking an order that the Secret Service
produce requested records, Judicial Watch
sought injunctive relief so the Secret Ser-
vice would not continue to violate FOIA’s
mandate that federal agencies ‘‘shall’’
make requested records ‘‘promptly avail-
able.’’ 5 U.S.C. § 552(a)(3)(A). Judicial
Watch alleged that the Secret Service ‘‘has
a policy and practice of violating FOIA’s
procedural requirements,’’ by ‘‘regularly
failing’’ to either produce requested rec-
ords or make a determination regarding
their availability in accord with FOIA’s
timetables, 5 U.S.C. § 552(a)(6)(A), or
within a reasonable time. Compl. ¶ 22.
Four months after the lawsuit was filed,
the Secret Service, much as it had done on
the five prior occasions when Judicial
Watch had sued, produced non-exempt
records, thereby mooting the production
request.

The only question now before the court
is whether the complaint adequately al-
leged a ‘‘policy or practice’’ claim under
FOIA. The district court ruled that Judi-
cial Watch had failed to plead sufficiently
egregious facts and granted judgment on
the pleadings pursuant to Federal Rule of
Civil Procedure 12(c). Because the court’s
precedent recognizes that a policy or prac-
tice claim may be predicated upon an
agency’s abuse of FOIA’s statutory
scheme, we reverse and remand to the
district court for further proceedings.

I.

[1] The Freedom of Information Act
provides that federal agencies, ‘‘upon any
request for records which (i) reasonably
describes such records and (ii) is made in
accordance with published rules TTT shall
make the records promptly available.’’ 5
U.S.C. § 552(a)(3)(A) (emphasis added). To
ensure this mandate did not become a
dead letter, Congress adopted a two-part

approach. First, Congress imposed a set of
requirements on federal agencies: It estab-
lished timetables for agencies to respond
to requests as well as procedures for agen-
cies to obtain additional time, and required
adoption of records management systems
to facilitate ‘‘prompt’’ responses. Second,
Congress provided members of the public
whose records requests were denied a
right to an administrative appeal and a
right to seek judicial relief. Briefly summa-
rized, the salient features of this two-part
scheme are as follows:

First, an agency ‘‘shall determine’’ with-
in twenty business days (one month) of
receiving a FOIA request ‘‘whether to
comply with such request,’’ and ‘‘shall im-
mediately notify the person making such
request of such determination and the rea-
sons therefor.’’ Id. § 552(a)(6)(A). The
agency may toll the response period once
while seeking further information from the
requester on the scope of the information
sought. Id. In ‘‘unusual circumstances,’’ the
agency may extend the determination
deadline by ten business days (two weeks)
upon explaining the circumstances to the
requester. Id. § 552(a)(6)(B)(i). If addition-
al time is required to address the request,
the agency ‘‘shall notify the [requester]
TTT and shall provide the person an oppor-
tunity to limit the scope of the request TTT

or an opportunity to arrange with the
agency an alternative time frame for pro-
cessing the request or a modified request.’’
Id. § 552(a)(6)(B)(ii).

To promote ‘‘efficient and appropriate
compliance’’ with FOIA, id. § 552(j)(2)(A),
agencies ‘‘shall’’ publish their internal or-
ganization and procedures relating to rec-
ords requests, id. § 552(a)(1), and provide
in electronic format instructions on how
records may be requested, id. §§ 552(a)(2),
(g). Agencies ‘‘shall’’ also maintain records
systems by which requesters can obtain
status updates on pending requests. Id.
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§ 552(a)(7). Further, agencies ‘‘shall pro-
mulgate regulations’’ that ‘‘provid[e] for
expedited processing of requests’’ when,
for example, ‘‘the person requesting the
records demonstrates a compelling need,’’
and that ‘‘ensure’’ the agency makes such
determination within ten business days. Id.
§ 552(a)(6)(E). Agencies are encouraged to
‘‘provid[e] for multitrack processing of re-
quests.’’ Id. § 552(a)(6)(D)(i). To assist in
covering the costs of these requirements,
agencies may impose reasonable fees for
the processing of requests. Id.
§ 552(a)(4)(A).

Each agency also ‘‘shall designate’’ a
Chief FOIA Officer, id. § 552(j), to moni-
tor implementation of FOIA, keep govern-
ment officials apprised of the agency’s
performance, develop policy recommenda-
tions, and otherwise facilitate public un-
derstanding of FOIA’s exemptions, id.
§ 552(k). The officer, in turn, ‘‘shall desig-
nate’’ public liaisons responsible for ‘‘as-
sisting in reducing delays, increasing
transparency and understanding of the
status of requests, and assisting in the
resolution of disputes.’’ Id. §§ 552(k)(6),
(l). Congress also required that agencies
‘‘shall annually report’’ to it on the re-
quests received, processing times, deter-
minations made, administrative appeals,
pending cases, and related information. Id.
§§ 552(e), (k)(4)–(5).

Second, FOIA provides procedural pro-
tections for a member of the public re-
questing records from an agency. Upon a
denial of a request, the requester may
seek reconsideration by the head of the
agency. Id. § 552(a)(6)(A)(i). Upon ex-
hausting the administrative appeal, the re-
quester may seek judicial relief. Id.
§§ 552(a)(4)(B), (a)(6)(A)(ii). Exhaustion is
excused when the agency fails to make a
timely determination — that is, within the
timetables established in § 552(a)(6) —
whether to produce records or to withhold

them pursuant to a statutory exemption.
Id. § 552(a)(6)(C)(i). Judicial relief, in turn,
may extend beyond requiring production
to providing injunctive relief. Id.
§ 552(a)(4)(B).

[2–5] In sum, FOIA ‘‘reflect[s] ‘a gen-
eral philosophy of full agency disclosure
unless information is exempted under
clearly delineated statutory language.’ ’’
Dep’t of Air Force v. Rose, 425 U.S. 352,
360–61, 96 S.Ct. 1592, 48 L.Ed.2d 11 (1976)
(quoting S. REP. No. 813, 89th Cong., 1st
Sess., 3 (1965)). It ‘‘stand[s] in sharp relief
against’’ the prior procedures under the
Administrative Procedure Act, which were
‘‘generally recognized as falling short of its
disclosure goals and came to be looked
upon more as a withholding statute than a
disclosure statute.’’ EPA v. Mink, 410 U.S.
73, 79, 93 S.Ct. 827, 35 L.Ed.2d 119 (1973).
FOIA ‘‘seeks to permit access to official
information long shielded unnecessarily
from public view and attempts to create a
judicially enforceable public right to secure
such information from possibly unwilling
official hands.’’ Id. at 80, 93 S.Ct. 827.
Congress’s use of the word ‘‘shall’’ in issu-
ing directives to agencies in support of the
overarching mandate to make records
‘‘promptly available,’’ 5 U.S.C.
§ 552(a)(3)(A), instructs courts that Con-
gress contemplated meaningful agency en-
gagement upon receipt of a FOIA request.
Agencies initially have a month to deter-
mine whether records can be made avail-
able in light of nine statutory exemptions,
id. § 552(b)(1)–(9), and have several ways
to obtain additional time to respond to
requests. This engagement is premised on
agencies improving records management
systems to enable ‘‘prompt’’ responses.
Congress underscored the importance it
attached to prompt responses by allowing
judicial recourse, bypassing administrative
exhaustion, if an agency fails to meet stat-
utory timetables for disclosure or to justify
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its delay in making nonexempt records
available upon request. See Mink, 410 U.S.
at 93, 93 S.Ct. 827; McGehee v. CIA, 697
F.2d 1095, 1101 (D.C. Cir. 1983).

The instant appeal brings into sharp
focus the meaning of FOIA’s mandate that
agencies ‘‘shall’’ make requested records
‘‘promptly available’’ under this two-part
scheme. Between July 2014 and August
2015, Judicial Watch submitted nineteen
FOIA requests to the Secret Service for
records on public expenditures for travel
by President Obama and the First Lady,
Vice President Biden, and former Presi-
dent Carter. Upon acknowledging receipt
of and assigning tracking numbers to 17 of
the 19 requests, the Secret Service took
no further action and stood mute. In No-
vember 2015 — between three and eigh-
teen months after the Secret Service had
received Judicial Watch’s records re-
quests — Judicial Watch filed suit. At-
tached to its complaint was a chart show-
ing as to each request that the Secret
Service 1 had not made any of the request-
ed records available nor advised Judicial
Watch whether any records were exempt
from disclosure. Citing the five lawsuits it
had filed against the Secret Service in
similar circumstances to obtain similar
records, Judicial Watch alleged that ‘‘[t]he
Secret Service regularly fails to issue de-
terminations TTT within the time period
required by FOIA, causing [Judicial
Watch] to bring suit in order to obtain the
requested records.’’ Compl. ¶¶ 7–8, 13
(emphasis added). The repeated, pro-
longed, and unexplained delays have pre-
vented Judicial Watch from gathering
complete records for its reports to the
public on federally funded VIP travel. See
id. ¶ 16. Further, Judicial Watch ‘‘intends
to continue submitting identical or nearly

identical travel-related FOIA requests as
part of its on-going efforts to educate and
inform the public about ‘what their gov-
ernment is up to’ and promote transparen-
cy, integrity, and accountability in govern-
ment and fidelity to the rule of law.’’ Id.
¶ 17.

Judicial Watch’s complaint was in two
counts. Count I alleged the Secret Service
is ‘‘violating FOIA by failing to conduct a
search reasonably calculated to uncover all
records responsive to each TTT request[ ]
and is unlawfully withholding records re-
sponsive to each request.’’ Id. ¶¶ 19–20. As
relief it sought an order directing the Se-
cret Service to search and produce the
non-exempt records ‘‘by a date certain.’’
Id. at 6–7. Count II alleged that the Secret
Service, ‘‘[o]n information and belief TTT

has a policy and practice of violating
FOIA’s procedural requirements’’ by ‘‘reg-
ularly failing or refusing to produce re-
quested records or otherwise demonstrate
that [they] are exempt from production
within the time period required by FOIA
or at least within a reasonable period of
time,’’ id. ¶ 22, causing it irreparable harm,
id. ¶ 23. It sought in relief an order enjoin-
ing the Secret Service from adhering to its
policy or practice. Id. at 7.

In answering the complaint, the Secret
Service acknowledged that it had not made
‘‘a final response to all of [Judicial
Watch’s] FOIA requests,’’ Answer ¶ 14,
and otherwise denied violating FOIA. It
also moved for judgment on the pleadings
pursuant to Rule 12(c) and to dismiss
Count II with prejudice. In an accompany-
ing memorandum, the Secret Service stat-
ed that it would, in accord with the district
court’s scheduling order, produce all non-
exempt records by March 18, 2016. Within
four months of the filing of the complaint,

1. The Secret Service is a ‘‘distinct’’ entity
within the Department of Homeland Security.
See Homeland Security Act of 2002, Pub. L.

No. 107-296 § 821, 116 Stat. 2135, 2224 (co-

dified at 6 U.S.C. § 381).
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the Secret Service had produced to Judi-
cial Watch’s satisfaction all requested non-
exempt records, including some requested
two years earlier, sought in Count I. As to
Count II’s request for injunctive relief, the
Secret Service argued that the complaint
failed to allege facts sufficient to support a
policy or practice claim. Judicial Watch
opposed the motion as to Count II and
requested discovery of the Secret Service’s
FOIA practices in responding to its re-
quests. Acknowledging that the repeated
and unexplained failure to respond within
FOIA’s timetables or a reasonable time
‘‘could be due to a host of causes,’’ Judicial
Watch stated that it was unaware of any
‘‘unusual’’ or ‘‘exceptional’’ circumstances
asserted by the Secret Service to justify
its repeated failures to timely respond be-
cause the Secret Service ‘‘never has — nor
does it now — offer such a reason [or]
justification.’’ Pl.’s Opp’n to Mot. for J. on
Pldgs., at 6–7 (Mar. 12, 2016). ‘‘As such,’’
Judicial Watch argued, ‘‘it[s] [non-respons-
es] could also be the result of a policy or
practice.’’ Id.

The district court dismissed Count I as
moot once the Secret Service produced the
requested records. It also granted the
Rule 12(c) motion for judgment on Count
II, ruling that Judicial Watch had ‘‘failed
to allege sufficient facts’’ establishing that
the Secret Service had ‘‘adopted, endorsed,
or implemented some policy or practice
that constitutes an ongoing failure to abide
by the terms of FOIA.’’ Judicial Watch v.
Dep’t of Homeland Security, 211
F.Supp.3d 143, 146–47 (D.D.C. Sept. 29,
2016) (quoting Muttitt v. Dep’t of State,
926 F.Supp.2d 284, 293 (D.D.C. Mar. 4,
2013)). In particular, the district court stat-
ed that Judicial Watch ‘‘points to no fact or
statement to establish why requests were
delayed or how the delays were the result
of an either formal or informal policy or
practice to violate FOIA’s requirements,
rather than inevitable but unintended de-

lay attributable to a lack of resources.’’ Id.
at 146. It sought no explanation from the
Secret Service but speculated the delays
were likely due to a lack of resources.

[6] Judicial Watch appeals the Rule
12(c) judgment on Count II. Our review is
de novo, accepting as true, as we must, the
factual allegations in the complaint. Mpoy
v. Rhee, 758 F.3d 285, 287 (D.C. Cir. 2014)
(citing Ashcroft v. Iqbal, 556 U.S. 662, 678–
79, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009)).

II.

[7–9] FOIA lawsuits generally become
moot once an agency has made available
requested non-exempt records, whether
voluntarily or after court order. See Perry
v. Block, 684 F.2d 121, 125 (D.C. Cir. 1982)
(citations omitted). This court has recog-
nized an exception to mootness where an
agency has a ‘‘policy or practice’’ that ‘‘will
impair the party’s lawful access to infor-
mation in the future.’’ Payne Enterprises,
Inc. v. United States, 837 F.2d 486, 491
(D.C. Cir. 1988) (citing Better Gov’t Ass’n
v. Dep’t of State, 780 F.2d 86, 90–92 (D.C.
Cir. 1986)). The First Circuit had recog-
nized a similar exception in Lybarger v.
Cardwell, 577 F.2d 764, 767 (1st Cir. 1978),
and the Ninth Circuit has followed suit, see
Hajro v. U.S. Citizenship & Immigr.
Servs., 811 F.3d 1086, 1103 (9th Cir. 2015).
FOIA authorizes a court not only to ‘‘order
the production of any agency records im-
properly withheld,’’ but also to ‘‘enjoin the
agency from withholding agency records.’’
5 U.S.C. § 552(a)(4)(B). This injunctive au-
thority does not limit the district court’s
inherent injunctive powers. See Renegotia-
tion Bd. v. Bannercraft Clothing Co., Inc.,
415 U.S. 1, 20, 94 S.Ct. 1028, 39 L.Ed.2d
123 (1974).

[10] In this circuit it is settled law that
informal agency conduct resulting in long
delays in making requested non-exempt
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records available may serve as the basis
for a policy or practice claim. Our decision
in Payne is instructive. There, for almost
two years Air Force officials repeatedly
refused to produce requested copies of bid
abstracts for government contracts by in-
voking two FOIA exemptions even though
the Secretary of the Air Force had re-
peatedly determined the exemptions were
inapplicable. Payne, 837 F.2d at 487–90.
Payne sought administrative review, which
‘‘[w]ithout exception’’ resulted in the pro-
duction of the requested records. Id. at
489. Payne nonetheless filed suit challeng-
ing the agency’s ‘‘practice of unjustified
delay.’’ Id. at 487. On appeal, this court
identified the nature of a policy or practice
claim:

The fact that the practice at issue is
informal, rather than crystalized in reg-
ulation or an official statement of policy,
is irrelevant to determining whether a
challenge to that policy or practice is
moot. Courts have long recognized that
there ‘‘may very well be circumstances
in which prolonged delay in making in-
formation available or unacceptably on-
erous opportunities for viewing disclosed
information require judicial interven-
tion.’’ So long as an agency’s refusal to
supply information evidences a policy or
practice of delayed disclosure or some
other failure to abide by the terms of
the FOIA, and not merely isolated mis-
takes by agency officials, a party’s chal-
lenge to the policy or practice cannot be
mooted by the release of the specific
documents that prompted the suit.

Id. at 491 (quoting Lybarger, 577 F.2d at
767).

Upon concluding that Payne’s case was
not moot, id. at 494, the court also conclud-
ed that the agency’s ‘‘repeated delays’’ in
making requested records available were
‘‘wholly unjustified’’ and ‘‘clear violations’’
of FOIA, id. at 488–89. ‘‘[T]hat Payne

eventually obtained the information it
sought provides scant comfort when stale
information is of little value yet more cost-
ly than fresh information ought to be.’’ Id.
at 494. The court endorsed the interpreta-
tion of FOIA that:

Congress did not intend for TTT

agenc[ies] to use FOIA offensively to
hinder the release of non-exempt docu-
ments. The appellants [i.e., the request-
ing parties] have fully complied with the
administrative scheme. It was the [agen-
cy]’s abuse of this scheme that forced
the appellants to bring several lawsuits
to obtain release of the documents. TTT

These unreasonable delays in disclosing
non-exempt documents violate the intent
and purpose of the FOIA, and the courts
have a duty to prevent these abuses.

Id. (quoting Long v. IRS, 693 F.2d 907,
910 (9th Cir. 1982)). In remanding the case
to afford Payne declaratory relief, this
court instructed the district court to ‘‘con-
sider the propriety of injunctive relief,’’ id.
at 494–95, after ‘‘evaluat[ing] the likelihood
that the Air Force will return to its illicit
practice of delay in the absence of an
injunction,’’ id. at 495.

The court applied Payne in Newport
Aeronautical Sales v. Dep’t of Air Force,
684 F.3d 160 (D.C. Cir. 2012). There, the
agency had repeatedly invoked a FOIA
exemption to deny requests for technical
data, forcing a government contractor to
request the records pursuant to the agen-
cy’s more onerous disclosure scheme,
which required submission of information
that the contractor did not have due to the
nature of its business. Id. at 162–63. The
contractor sued, challenging the permissi-
bility of the agency’s interpretation of
FOIA. This court held that the Air Force’s
belated disclosure of requested records af-
ter the contractor filed suit did not moot
the policy or practice claim because the
Air Force had persisted in its challenged
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practice of non-disclosure. Id. at 163–64
(citing Payne, 837 F.2d at 491).

[11] Judicial Watch does not allege
agency misconduct in invoking FOIA ex-
emptions as occurred in Payne or good-
faith agency error in interpreting a FOIA
exemption as occurred in Newport. Nor
does Judicial Watch point to any formal
policy or other substantive response by the
Secret Service explaining its failures to
‘‘promptly’’ produce requested non-exempt
records. Instead, Judicial Watch’s policy or
practice claim is based on the Secret Ser-
vice’s repeated, unexplained, and ‘‘pro-
longed delay in making information avail-
able.’’ Payne, 837 F.2d at 491. It alleges
that the Secret Service ‘‘regularly fails to
issue determinations in response to [Judi-
cial Watch’s] travel-related FOIA requests
within the time period required by FOIA,
causing [Judicial Watch] to bring suit in
order to obtain the requested records.’’
Compl. ¶ 7 (emphasis added). It points to
the five lawsuits 2 it had been forced to file
when the Secret Service had previously
employed the same non-responsive con-
duct: acknowledge receipt of the FOIA
requests and assign them tracking num-
bers, remain mute until Judicial Watch
filed a lawsuit, and only then undertake to
make requested nonexempt records avail-
able, thereby mooting the litigation and
escaping judicial review of its failures to
comply with FOIA’s procedural require-
ments.

Now seeking injunctive relief in view of
the Secret Service’s alleged flouting of the
statutory scheme, Judicial Watch’s com-
plaint posits that the Secret Service has an
informal practice, harmful to Judicial
Watch’s mission and work, of repeatedly

withholding ‘‘nearly identical’’ records,
without explanation, for unreasonable peri-
ods of time. Id. ¶¶ 7–9, 13–14, 22. Pointing
to the FOIA requests underlying this law-
suit, Judicial Watch shows that the Secret
Service made no determinations, timely or
otherwise, whether it would make any of
the records available. For example, on Au-
gust 8, the Secret Service acknowledged
receipt of the requests of July 21 and 28,
2014, for travel expenditures for President
Obama’s trips to New York City, Seattle,
San Francisco, and Los Angeles, but had
no further communication with Judicial
Watch on these requests, or on twelve
other requests. For three requests, the
Secret Service provided a communication
of an unidentified nature, but did not pro-
duce any requested records. Two requests
were ignored entirely.

The Secret Service, in moving for judg-
ment pursuant to Rule 12(c), has treated
its non-responsiveness to Judicial Watch’s
requests as consistent with FOIA: When
an agency fails ‘‘promptly’’ to produce re-
quested non-exempt records or invoke an
exemption within statutory timetables, the
requesting party may file a lawsuit without
exhausting the administrative remedy. See
5 U.S.C. § 552(a)(6)(C)(i). That is, failures
to adhere to FOIA’s pre-litigation require-
ments, including response deadlines and
records management provisions needed to
enable ‘‘prompt’’ determinations, do not
establish a FOIA violation and consequent-
ly cannot be the basis for a policy or
practice claim. See Appellee Br. 17–19. In
other words, the Secret Service concludes
the text of FOIA allows for this interpreta-
tion because even where an agency re-
peatedly fails to conform to FOIA’s proce-

2. See Judicial Watch, Inc. v. U.S. Secret Ser-
vice, No. 12-1562 (D.D.C. 2012); Judicial
Watch, Inc. v. U.S. Secret Service, No. 13-0647
(D.D.C. 2013); Judicial Watch, Inc. v. U.S.
Secret Service, No. 13-0950 (D.D.C. 2013); Ju-

dicial Watch, Inc. v. U.S. Secret Service, No.

14-0046 (D.D.C. 2014); Judicial Watch, Inc. v.
U.S. Secret Service, No. 14-1732 (D.D.C.

2014).
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dural requirements in the first part of the
statutory scheme, the requester can, under
the second part of the scheme, file a law-
suit any time it seeks to gain access to
agency records. That is, the Secret Service
interprets FOIA the same way as any
statute affording a right that may be vindi-
cated by judicial enforcement; enacting
FOIA’s directives on pre-litigation require-
ments thus was unnecessary.

[12, 13] This interpretation is untena-
ble for any number of reasons. Most signif-
icantly, ‘‘[t]he basic purpose of FOIA is to
ensure an informed citizenry, vital to the
functioning of a democratic society, needed
to check against corruption and to hold the
governor accountable to the governed.’’
NLRB v. Robbins Tire & Rubber Co., 437
U.S. 214, 242, 98 S.Ct. 2311, 57 L.Ed.2d
159 (1978); see Nat’l Archives & Records
Admin. v. Favish, 541 U.S. 157, 171–72,
124 S.Ct. 1570, 158 L.Ed.2d 319 (2004).
Non-exempt records are to be made
‘‘promptly available,’’ 5 U.S.C.
§ 552(a)(3)(A), for little more than pay-
ment of copying costs. The Secret Ser-
vice’s interpretation renders FOIA’s man-
date of ‘‘prompt’’ response superfluous,
i.e., a dead letter. Judicial Watch’s com-
plaint reflects that it has repeatedly been
confronted with prolonged, unexplained
delays by the same agency with regard to
the same type of records and that six
nearly identical lawsuits have not produced
any change in the Secret Service’s re-
sponse to its proper requests until after it
has filed a lawsuit. According to the com-
plaint, only at that point has the Secret
Service conducted a search to determine
whether records can be made available or
are exempt from disclosure, or engaged in
consultations with Judicial Watch. The
government points to nothing that would
suggest that in providing a judicial remedy
‘‘to secure such information from possibly
unwilling official hands,’’ Mink, 410 U.S. at

80, 93 S.Ct. 827, Congress intended an
agency’s repeated flaunting of FOIA’s pre-
litigation procedural requirements to be
excused once the requested records are
made available upon being sued. That in-
terpretation is inconsistent with Con-
gress’s remedial purpose in enacting FOIA
to enhance government transparency sub-
ject to limited statutory exemptions, using
a two-part scheme that imposed specific
requirements on federal agencies. Our
precedent on policy or practice claims dis-
poses of any suggestion that Congress in-
tended the repeated filing of lawsuits to be
a practical requirement for obtaining rec-
ords from an agency flaunting the statute.
See Payne, 837 F.2d at 494 (citing Long,
693 F.2d at 910). Filing a lawsuit hardly
ensures ‘‘prompt[ ] availab[ility],’’ 5 U.S.C.
§ 552(a)(3)(A), as the instant case and the
five other lawsuits against this agency
demonstrate, see supra note 2, not to men-
tion the chilling effect that litigation costs
can have on members of the public much
less the burden imposed on the courts.

[14, 15] Therefore, a plaintiff states a
plausible policy or practice claim under
Payne by alleging prolonged, unexplained
delays in producing non-exempt records
that could signal the agency has a policy or
practice of ignoring FOIA’s requirements.
As in Payne, the plaintiff must allege a
pattern of prolonged delay amounting to a
persistent failure to adhere to FOIA’s re-
quirements and that the pattern of delay
will interfere with its right under FOIA to
promptly obtain non-exempt records from
the agency in the future. Judicial Watch’s
complaint meets these requirements. Giv-
en the Secret Service’s repeated, pro-
longed, and as yet unexplained delays in
making requested non-exempt records
available, it cannot be gainsaid that Judi-
cial Watch alleges sufficient facts under
Federal Rule of Civil Procedure 8(a)(2)
and Supreme Court precedent to ‘‘draw
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the reasonable inference’’ that the Secret
Service has adopted a practice of delay,
contrary to FOIA’s two-part scheme, by
repeatedly standing mute over a prolonged
period of time and using Judicial Watch’s
filing of a lawsuit as an organizing tool for
setting its response priorities. Iqbal, 556
U.S. at 678, 129 S.Ct. 1937; Bell Atlantic
Corp. v. Twombly, 550 U.S. 544, 570, 127
S.Ct. 1955, 167 L.Ed.2d 929 (2007).

[16, 17] The conclusion that such ‘‘un-
reasonable delay in disclosing non-exempt
documents’’ is an ‘‘abuse of [FOIA’s]
scheme’’ follows ineluctably from the rec-
ognition that ‘‘Congress did not intend for
the [agency] to use the FOIA offensively
to hinder the release of non-exempt docu-
ments so as to ‘‘force[ ] the appellant[ ] to
bring several lawsuits to obtain release of
the documents.’’ Payne, 837 F.2d at 494
(quoting Long, 693 F.2d at 910). And it is
long established in this circuit that an
agency’s compliance with FOIA depends
upon its ‘‘good faith effort and due dili-
gence TTT to comply with all lawful de-
mands [for records] TTT in as short a time
as is possible.’’ Open America v. Watergate
Special Prosecution Force, 547 F.2d 605,
616 (D.C. Cir. 1976). Congress reinforced
the importance of FOIA’s timetables and
its overarching mandate of prompt avail-
ability when it amended FOIA in 1974.
Responding to agencies’ concerns about
the high volume of requests and lack of
resources, Congress allowed agencies only
ten additional days to respond where there
were ‘‘unusual circumstances.’’ See 5
U.S.C. § 552(a)(6)(B). Judge Leventhal
has explained:

[T]he 1974 Amendments were deliber-
ately drafted to force increased expedi-
tion in the handling of FOIA requests:
‘‘[E]xcessive delay by the agency in its
response is often tantamount to denial.
It is the intent of this bill that the
affected agencies be required to respond

to inquiries and administrative appeals
within specific time limits.’’ H. REP. No.
93-876, 93d Cong., 2d Sess. (1974)TTTT

The Congress even rejected a 30-day
extension provision, narrowly drafted to
take account of the special exigencies
facing agencies.

Open America, 547 F.2d at 617 (Leventhal,
J., concurring in the result) (emphasis add-
ed). Much as Congress has done in adopt-
ing ‘‘technology-forcing’’ provisions in oth-
er contexts, see, e.g., Union Elec. Co v.
EPA, 427 U.S. 246, 256–57, 96 S.Ct. 2518,
49 L.Ed.2d 474 (1976), Congress contem-
plated that agencies would improve their
records management systems to ensure
requested records are made ‘‘promptly
available,’’ 5 U.S.C. § 552(a)(3)(A). No au-
thority has been cited that either the Su-
preme Court or this court has retreated
from this understanding of FOIA’s text,
purpose, and history. An agency’s use of a
lawsuit as an organizing tool for prioritiz-
ing responses renders FOIA’s require-
ments ‘‘insignificant, if not wholly superflu-
ous.’’ Duncan v. Walker, 533 U.S. 167, 174,
121 S.Ct. 2120, 150 L.Ed.2d 251 (2001).

[18] The district court, however, con-
ceived the issue of sufficiency of pleading
differently. First, it treated Payne and
Newport as establishing a floor for a policy
or practice claim. In contrast with what it
described as the ‘‘egregious, intentional
agency conduct’’ in Payne and Newport,
the district court ruled that Judicial Watch
had alleged ‘‘mere delay.’’ Judicial Watch,
211 F.Supp.3d at 147. ‘‘At best, Judicial
Watch’s alleged facts are merely consistent
with a policy or practice claim.’’ Id.; see id.
at 145 (citing Iqbal, 556 U.S. at 678, 129
S.Ct. 1937). This court did not require
egregious agency action to state a policy or
practice claim. Rather, the court stated in
Payne that even beyond a ‘‘refusal to sup-
ply information,’’ an agency may engage in
‘‘some other failure to abide by the terms
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of the FOIA’’ that could be a basis for
finding the agency has an unlawful policy
or practice. Payne, 837 F.2d at 491 (em-
phasis added). It would be ironic if a policy
or practice claim could be based on misap-
plication of a FOIA exemption (as in
Payne and Newport), but not on an agen-
cy’s total disregard of the obligations man-
dated by Congress and failure to take
advantage of provisions allowing additional
time to respond.

[19] Second, the district court shifted
to the requesting party the burden that
FOIA places on the agency to explain its
delay in making requested records avail-
able. See, e.g., 5 U.S.C. §§ 552(a)(4)(B),
(a)(6)(A)–(C); ACLU v. U.S. Dep’t of De-
fense, 628 F.3d 612, 619 (D.C. Cir. 2011).
Concluding that Judicial Watch failed to
show that the Secret Service had ‘‘adopted,
endorsed, or implemented some policy or
practice that constitutes an ongoing failure
to abide by the terms of the FOIA,’’ Judi-
cial Watch, 211 F.Supp.3d at 146 (quoting
Muttitt, 926 F.Supp.2d at 293), the district
court focused on Judicial Watch’s short-
comings in ‘‘point[ing] to no fact or state-
ment to establish why the requests were
delayed or how the delays were the result’’
of an agency policy or practice, ‘‘rather
than an inevitable but unintended delay
attributable to a lack of resources,’’ id.
Pretermitting whether a lack of resources
could ever suffice to excuse repeated, pro-
longed, and as yet unexplained delay, as
the district court interjected, id. at 147,
FOIA’s text and structure require that the
agency ‘‘at least indicate within the rele-
vant time period the scope of the docu-
ments it will produce and the exemptions it
will claim with respect to any withheld
documents.’’ Citizens for Responsibility &
Ethics in Wash. v. Fed. Election Comm’n,
711 F.3d 180, 183 (D.C. Cir. 2013) (‘‘CREW
I’’). This threshold requirement stands as

a gateway to the transparency FOIA envi-
sions.

The history of the Secret Service’s con-
duct in response to Judicial Watch’s FOIA
requests, as alleged in the complaint,
wherein Judicial Watch has been forced to
file six lawsuits to obtain requested non-
exempt records — all relating to the same
subject matter — sufficed to state a plausi-
ble claim that the agency’s practice was to
utilize delay to flaunt FOIA’s procedural
requirements, and that filing a lawsuit to
obtain requested records was an empty
gesture in terms of preventing future pro-
longed delays, much less obtaining future
relief, because the agency would moot the
litigation and escape judicial review of its
compliance with FOIA. The Secret Ser-
vice’s alleged practice of prolonged, re-
peated, and unexplained delay, if allowed
to continue, would harm Judicial Watch’s
mission to inform the public about the
costs of VIP travel by unlawfully interfer-
ing with its statutory right to ‘‘promptly’’
obtain non-exempt records upon request.
See Newport, 684 F.3d at 163–64.

[20–22] Of course, not all agency delay
or other failure to comply with FOIA’s
procedural requirements will warrant judi-
cial intervention, much less injunctive re-
lief. FOIA’s provisions for extensions of
response time, where for example the
agency shows ‘‘exceptional circumstances
exist’’ upon ‘‘demonstrat[ing] reasonable
progress in reducing the backlog of pend-
ing requests,’’ 5 U.S.C. § 552(a)(6)(C), in-
dicate as much. Even assuming for pur-
poses of argument that Congress intended
the judicial remedy to be a principal means
to overcome unlawful agency withhold-
ing — an interpretation of FOIA that this
court has long rejected — no authority has
been cited to suggest agencies may require
a requester routinely resort to court to
obtain responsive non-exempt records. It
seems doubtful such authority would exist
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when agency ‘‘good faith effort and due
diligence’’ are the touchstones underlying
FOIA’s statutory scheme. Open America,
547 F.2d at 616.

[23–26] Unexplained agency delay still
requires the district court to determine
whether the agency’s conduct in failing to
conform to FOIA’s procedural require-
ments demonstrates a lack of due diligence
and is so delinquent or recalcitrant as to
warrant injunctive relief because ordinary
remedies, such as a production order, see 5
U.S.C. § 552(a)(4)(B), would be inadequate
to overcome an agency policy or practice.
See Ctr. for the Study of Servs. v. Dep’t of
Health & Human Servs., 874 F.3d 287, 292
(D.C. Cir. 2017); Citizens for Responsibili-
ty & Ethics in Wash. v. U.S. Dep’t of
Justice, 846 F.3d 1235, 1242, 1246 (D.C.
Cir. 2017) (‘‘CREW II’’); Newport, 684
F.3d at 164; Payne, 837 F.2d at 491; Ly-
barger, 577 F.2d at 767. When injunctive
relief is sought, ‘‘the necessary determina-
tion is that there exists some cognizable
danger of recurrent violation, something
more than the mere possibility which
serves to keep the case alive.’’ U.S. v. W.T.
Grant Co., 345 U.S. 629, 633, 73 S.Ct. 894,
97 L.Ed. 1303 (1953). Factors to be ‘‘con-
sidered are the bona fides of the expressed
intent to comply, the effectiveness of the
discontinuance [of the violation] and, in
some cases, the character of the past viola-
tions.’’ Id. In the FOIA context, ‘‘the
court’s prime consideration should be the
effect on the public of disclosure or non-
disclosure.’’ Long, 693 F.2d at 909 (citing
W.T. Grant, 345 U.S. at 633, 73 S.Ct. 894).
And as Congress’s limited reaction in
amending FOIA suggests, staffing short-
ages and work overload may not render
injunctive relief inappropriate. See Open
America, 547 F.2d at 616; id. at 617 (Lev-
enthal, J., concurring in the result). The
indication by government counsel during
oral argument that an agency might per-

missibly use litigation as an organizing tool
for responding to FOIA requests, see Oral
Arg. 25:18–26:59, is not an encouraging
sign.

[27] Our dissenting colleague’s inter-
pretation of FOIA raises the question why
Congress bothered to enact FOIA at all.
After all, prior to FOIA, a person could
request agency records and upon failing to
obtain them seek relief in court, albeit an
expensive and time-consuming process.
Yet neither agency practices nor lawsuits
under the prior statutory scheme resulted
in transparency of government operations.
The Supreme Court and this court have
understood that Congress’s purpose in en-
acting FOIA was to achieve greater trans-
parency in support of open government,
and that to accomplish this goal it placed
the burden on agencies to act in good faith
and exercise due diligence to make records
available as quickly as possible, or invoke
an exemption, and to improve their rec-
ords management systems to enable
prompt responses without routine judicial
involvement. Our colleague’s interpretation
would bypass Congress’s decision about
how this goal can best be achieved.

In doing so, our colleague concludes Ju-
dicial Watch’s complaint fails to state a
claim for relief based on a policy or prac-
tice. Diss. Op. 791, 793–94. He does this by
reading the complaint narrowly despite the
Rule 8 stage of the proceedings, Mpoy, 758
F.3d at 287 (citing Iqbal, 556 U.S. at 678–
79, 129 S.Ct. 1937), ignoring factual allega-
tions that must be accepted as true, rea-
sonable inferences from the detailed chart
accompanying the complaint, and the con-
text in which Judicial Watch was forced to
file this sixth lawsuit against the same
agency for release of the same type of
records. His reading renders FOIA’s re-
quirements insignificant at best and effec-
tively reinstates the pre-FOIA scheme.
When properly read, the complaint alleges
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that the Secret Service continues to abuse
the statutory scheme and repeatedly moot
litigation to escape judicial oversight,
thereby denying Judicial Watch the
prompt transparency that Congress in-
tended in enacting FOIA.

Further, our colleague proceeds to ad-
dress whether Judicial Watch could prevail
beyond the Rule 8 pleading stage. He mis-
reads the record and speculates on how
the government might have responded had
the complaint not been dismissed, Diss.
Op. 795–99, thereby placing a pleading
burden on Judicial Watch beyond what
Rule 8 requires and flipping to the reques-
ter the burden that FOIA places on the
agency to explain its delay. The record at
the time the district court granted the
government’s Rule 12(c) motion shows that
the Secret Service had done nothing be-
yond acknowledging receipt and assigning
tracking numbers to most of Judicial
Watch’s requests. The record provides no
basis to assume Judicial Watch was kept
informed of what, if anything, the Secret
Service had done in responding to its re-
quests, see Diss. Op. 796–97; paragraphs
8–12 of the complaint allege to the con-
trary. In speculating about the govern-
ment’s explanation, our colleague em-
braces the idea that taking ‘‘hundreds of
days to process requests,’’ Diss. Op. 795, is
a permissible interpretation of an agency’s
obligations under FOIA, when the statuto-
ry structure and our precedent in CREW
I, 711 F.3d at 186–87, are to the contrary.
He twists the congressional reporting re-
quirement, Diss. Op. 794–95, designed to
enable Congress to ensure agency compli-
ance with FOIA into evidence of congres-
sional approval of agency failure to com-
ply. See, e.g., S. REP. 93-854, at 32–33
(May 16, 1974); H.R. REP. 104-795, at 7,
14, 27–29 (Sept. 17, 1996); see also S. REP.
110-59, at 2, 7 (Apr. 30, 2007). And by
conjuring up the notion that Judicial
Watch’s requests were ‘‘complex,’’ Diss.
Op. 795–96, our colleague again fails to

read the record as it must at this Rule 8
stage. Even on appeal the Secret Service
has not characterized Judicial Watch’s re-
quests as complex.

[28] Accordingly, we reverse the Rule
12(c) judgment on the request for injunc-
tive relief and remand Count II to the
district court for further proceedings. Our
disposition conforms to longstanding prec-
edent interpreting agencies’ obligations of
‘‘good faith effort and due diligence’’ upon
receiving a FOIA request. Open America,
547 F.2d at 616. The district court is no
less obligated to determine upon a well-
pleaded complaint that an agency has or-
ganized its records management systems
to enable prompt determinations to pro-
duce records or to invoke an exemption,
and to monitor when necessary an agen-
cy’s progress in adjusting its records man-
agement systems to enable it to comply
with FOIA. See Ctr. for the Study of
Servs., 874 F.3d at 292; CREW II, 846
F.3d at 1246. The government’s suggestion
that Judicial Watch seeks a broad injunc-
tion requiring the Secret Service to priori-
tize its responses to Judicial Watch’s fu-
ture FOIA requests, thereby ‘‘distort[ing]
the statutory scheme’’ and resulting in
harm to ‘‘other members of the public who
have an equal right to seek information
from the government,’’ Appellee Br. 21–22,
is not well-taken. The Secret Service will
have the opportunity on remand to explain
its delays and to confirm how it intends in
the future to conform to FOIA’s mandate
to make requested non-exempt records
‘‘promptly available.’’ The district court,
upon considering the complaint and the
parties’ further submissions, will deter-
mine, in the first instance, the appropriate-
ness of discovery and tailored injunctive
relief.

Concurring opinion filed by Circuit
Judge PILLARD.

Dissenting opinion filed by Circuit
Judge SRINIVASAN.
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PILLARD, Circuit Judge, concurring:

I join the majority opinion in full. In
view of the disagreement between my col-
leagues, I write separately to emphasize
what I see as the alleged Freedom of
Information Act (FOIA) violations, and to
spell out how, because the complaint alleg-
es a persistent ‘‘practice’’ of violating
FOIA, the Secret Service’s production of
records in response to Judicial Watch’s
lawsuit did not render the claims moot.

Judicial Watch wants to keep the public
informed of how much taxpayer money is
spent on travel by the First Families and
others who travel under Secret Service
protection. FOIA is designed to make such
a project easy and inexpensive. Under
FOIA, information showing ‘‘what [the]
government is up to,’’ EPA v. Mink, 410
U.S. 73, 105, 93 S.Ct. 827, 35 L.Ed.2d 119
(1973) (Douglas, J., dissenting), is pre-
sumptively available for the asking—no
lawyer needed—to any person at little or
no cost. But it has not worked out that way
for Judicial Watch. The organization has
had to wait for many months, and to de-
vote resources that would be unaffordable
to most requesters to file half a dozen
lawsuits, just to get this simple informa-
tion.

Judicial Watch alleges a continuing prac-
tice of virtually complete passivity by the
Secret Service in responding to the series
of straightforward requests that Judicial
Watch alleges it has made and plans to
continue to make. In these circumstances,
a complete but belated response does not
moot the case. The statute ‘‘does not allow
agencies to keep FOIA requests bottled up
for months or years on end while avoiding
any judicial oversight.’’ Citizens for Re-
sponsibility & Ethics in Wash. v. FEC,
711 F.3d 180, 190 (D.C. Cir. 2013)
(CREW). Because the pleadings show no
statutorily adequate explanation for the
agency’s persistent practice of alleged de-

lays in violation of FOIA, the district court
retains jurisdiction over whatever further
proceedings are needed to determine
whether declaratory or injunctive relief is
appropriate. On remand, the district court
should call on the Secret Service either to
bring its FOIA process into line with the
statute, or to explain to the court’s satis-
faction that it has already done so.

* * *

When a member of the public makes a
request for government records, FOIA re-
quires the agency to ‘‘determine within 20
days’’ what responsive records it has and
can produce consistent with FOIA’s ex-
emptions, 5 U.S.C. § 552(a)(6)(A)(i), to
‘‘immediately’’ notify the requester of its
determination, id., and to follow up by
making nonexempt records ‘‘promptly
available,’’ id. § 552(a)(3)(A). FOIA thus
sets a default 20-day deadline for the un-
derlying determination, and simply re-
quires that the ensuing production of rec-
ords be made to the requester ‘‘promptly’’
thereafter. These requirements are tied
together, for Congress plainly intended
production of records to follow close on the
heels of the determination. As we ex-
plained in CREW, ‘‘promptly’’ under Sec-
tion 552(a)(3)(A) ‘‘typically would mean
within days or a few weeks of a ‘determi-
nation,’ not months or years.’’ See CREW,
711 F.3d at 188-89.

There is no doubt that Congress intend-
ed FOIA’s time limits to be mandatory.
See Open America v. Watergate Special
Prosecution Force, 547 F.2d 605, 617 (D.C.
Cir. 1976) (Leventhal, J., concurring) (‘‘Ex-
cessive delay by the agency in its response
is often tantamount to denial. It is the
intent of this bill that the affected agencies
be required to respond to inquiries TTT

within specific time limits.’’) (quoting H.R.
Rep. No. 93-876, 93d Cong., 2d Sess.
(1974)). Our dissenting colleague minimizes
the importance of the 20-day deadline for
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the agency to make its determination by
noting that, once an agency exceeds it, the
requester is released from FOIA’s admin-
istrative exhaustion requirement. See Diss.
Op. 792–93, 794. He infers from its rele-
vance to exhaustion that the 20-day dead-
line is somehow not itself enforceable. Id.
We have never so held, nor need we pass
on that question today. The violations al-
leged here are not limited to missing the
20-day deadline, but include the Secret
Service’s additional failures to make the
responsive records ‘‘promptly available.’’ 5
U.S.C. § 552(a)(3)(A). Suffice it to say that
no court of which we are aware has given
Section 552(a)(6)(A)(i)’s 20-day default
deadline the restricted role the dissent
envisions, whereas at least one sister cir-
cuit reads it to support a legal challenge
where an agency responded ‘‘well beyond
the twenty-day limit’’ without ‘‘notice of
any ‘unusual circumstances’ justifying an
extension.’’ Hajro v. U.S. Citizenship &
Immigration Servs., 811 F.3d 1086, 1106-
07 (9th Cir. 2015).

Regardless whether ignoring the 20-day
deadline is alone actionable, there is no
question that substantial delays can sup-
port cognizable FOIA claims: We have
held that ‘‘unreasonable delays in disclos-
ing non-exempt documents violate the in-
tent and purpose of the FOIA, and the
courts have a duty to prevent these abus-
es.’’ Payne Enters., Inc. v. United States,
837 F.2d 486, 494 (D.C. Cir. 1988) (quot-
ing Long v. IRS, 693 F.2d 907, 910 (9th
Cir. 1982)); cf. McGehee v. CIA, 697 F.2d
1095, 1110 (D.C. Cir. 1983) (holding that
an agency’s internal procedures for pro-
cessing documents may violate FOIA
where the ‘‘net effect’’ is ‘‘significantly to
increase the amount of time [the reques-
ter] must wait to obtain them’’). Faced
with information suggesting that ‘‘an
agency’s responses to a request for infor-
mation have been tardy and grudging,
courts should be sure they do not abdicate

their own duty.’’ McGehee, 697 F.2d at
1114. Allegations of an agency’s unex-
plained delay—here, alleged failures for
several months to respond to simple re-
quests to make responsive, non-exempt
records ‘‘promptly available’’—suffice to
state a FOIA claim.

When, as often happens, an agency vol-
untarily produces requested records dur-
ing the course of a lawsuit, that production
typically satisfies the requester and ends
the case. But not always. Voluntary cessa-
tion of unlawful conduct moots a case, as a
general matter, only ‘‘if subsequent events
made it absolutely clear that the allegedly
wrongful behavior could not reasonably be
expected to recur.’’ Friends of the Earth,
Inc. v. Laidlaw Envtl. Servs., Inc., 528
U.S. 167, 189, 120 S.Ct. 693, 145 L.Ed.2d
610 (2000). Moreover, ‘‘[t]he heavy burden
of persuading the court that the challenged
conduct cannot reasonably be expected to
start up again lies with the party asserting
mootness.’’ Id. In the FOIA context, an
ongoing agency ‘‘policy or practice’’ of un-
lawful nondisclosure may mean the volun-
tary release of responsive records ‘‘does
not deprive the tribunal of power to hear
and determine the case, i.e., does not make
the case moot.’’ Payne, 837 F.2d at 490
(quoting United States v. W.T. Grant Co.,
345 U.S. 629, 632, 73 S.Ct. 894, 97 L.Ed.
1303 (1953); citing Cty. of L.A. v. Davis,
440 U.S. 625, 631, 99 S.Ct. 1379, 59
L.Ed.2d 642 (1979)); see Newport Aero-
nautical Sales v. Dep’t of Air Force, 684
F.3d 160, 163-64 (D.C. Cir. 2012); Hajro,
811 F.3d at 1103, 1106; Mayock v. Nelson,
938 F.2d 1006 (9th Cir. 1991). A plaintiff
plausibly alleging that its plans to request
similar agency records will be stymied by
an ongoing practice of unjustified delays
may be entitled to injunctive or declarato-
ry relief.

The question here is whether Judicial
Watch has adequately alleged such a prac-
tice. The answer is yes.
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Over a period of years, Judicial Watch
routinely asked for ‘‘VIP travel’’ expense
information it wanted to include in reports
to its interested public. See Compl. ¶ 16,
Judicial Watch, Inc. v. Dep’t of Homeland
Sec., 15-cv-1983 (D.D.C. Nov. 10, 2015).
Judicial Watch alleges that the agency
failed, time and again, to make prompt
disclosure. When Judicial Watch filed this
suit, the nineteen sequential requests at
issue here had been pending for anywhere
from seven to fifteen months without a
single determination—let alone produc-
tion—on any of the requested travel-ex-
pense information. Id. at Ex. A. Judicial
Watch’s complaint also references five pre-
ceding lawsuits, involving an earlier se-
quence of ten requests, seeking the very
same kind of information as the nineteen
requests at issue here. Id. ¶ 7. Each of
those requests had likewise been pending
for several months before Judicial Watch
filed each related lawsuit. See id.

With allegations of 29 similar requests
across six lawsuits met by unexplained
months of waiting for the Secret Service to
produce responsive records, the complaint
makes out a consistent practice of delay in
violation of FOIA. Even though the 20-day
deadline had elapsed many times over, the
Secret Service admits that it had not made
the requisite ‘‘determinations.’’ See 5
U.S.C. § 552(a)(6)(A)(i); Compl. ¶¶ 13-16;
Answer ¶ 14, Judicial Watch, 15-cv-1983
(D.D.C. Dec. 22, 2015). Nor did it give
plaintiff written notice of any ‘‘unusual cir-
cumstances’’ that might have entitled it to
an additional ten working days to make its
determinations. See 5 U.S.C.
§ 552(a)(6)(B)(i). The statute obligates the
agency to reach out to requesters if it will
not meet the initial 20-day deadline in
order to negotiate potential efficiencies,
such as by agreeing to an alternative time-
frame for processing or by narrowing a
request ‘‘so that it may be processed with-
in [the 20-day] time limit,’’ see id.

§ 552(a)(6)(B)(i), (ii), (iii), but there is no
indication that the Secret Service made
any such overtures to Judicial Watch, see
Compl. ¶ 14; Answer ¶ 14. For most of the
nineteen requests at issue in this suit, the
Secret Service simply assigned a tracking
number and provided no further communi-
cation to Judicial Watch, see Compl. ¶ 11;
for some of the requests, the agency failed
to do even that much, id. ¶ 10. The Secret
Service made no production of the records
before it faced litigation—and even when
each earlier lawsuit eventually dislodged
some requested records, the cycle began
again with ensuing requests. None of the
eventual production was within a time-
frame that our cases accept as ‘‘prompt’’ in
the absence of any justification from the
Secret Service. See 5 U.S.C.
§ 552(a)(3)(A); CREW, 711 F.3d at 189.
The allegations, considered together with
reasonable inferences therefrom drawn in
Judicial Watch’s favor, make out a persis-
tent Secret Service practice of violating
FOIA’s requirements for making nonex-
empt government records promptly avail-
able to the public.

At the pleading stage, we lack critical
context about the alleged delays and so
cannot simply assume and unquestioningly
accept that they are justified. To be sure,
what counts as prompt production varies
‘‘depending on the circumstances.’’ CREW,
711 F.3d at 188. But if we were to hold
that the circumstances alleged here, with-
out more, satisfied the Secret Service’s
statutory duties under FOIA, the roles
Congress assigned the courts as the pri-
mary enforcer of FOIA and agencies as
the proactive stewards of FOIA’s imple-
mentation would be substantially under-
mined.

Consider the character of the requests
themselves. The requested records are
generally in the form of receipts—evidenc-
ing, for example, expenditures for flights,
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rental cars, and hotels—subject to only
routine redactions under FOIA’s exemp-
tions. See, e.g., U.S. Secret Service, Re-
sponse to FOIA Request Number
20131414 (June 12, 2014), http://www.
judicialwatch.org/wp-content/uploads/2014/
10/2323 Responses.pdf.1 It is a familiar
fact of life to the hundreds of millions of
people in the United States who travel
each year for their work that employers
collect and process travel expense infor-
mation regularly; any adequately function-
ing organization should be able to produce
travel expense information with dispatch.
There is no suggestion that the requests
at issue in this case involve any subtle rel-
evance questions about where or how to
search, or cumbersome inter-agency col-
laboration to identify what information is
kept, and where it might be found. Cf.
McGehee, 697 F.2d at 1098-99. The Secret
Service presumably already keeps and
electronically tracks government-paid
travel expense information for any number
of internal reasons. And, by now, Judicial
Watch’s repeated requests themselves
may provide an additional reason for it to
do so: FOIA obligates agencies to take ini-
tiative—even in the absence of a further
request—to facilitate public access to com-
monly sought information, such as by pub-
lishing it in advance, see 5 U.S.C.
§ 552(a)(2)(D), and fast-tracking simple
requests, id. § 552(a)(6)(D); see also U.S.
Dep’t of Homeland Sec., 2018 Chief FOIA
Officer Report to the Attorney General of
the United States 22-23 (Mar. 2018),
https://www.dhs.gov/sites/default/files/
publications/2018 ¨ ChieflFOIAlOfficerlRe-
port.pdf (2018 DHS Chief FOIA Officer
Report) (describing ‘‘Steps Taken to In-
crease Proactive Disclosures,’’ and assert-

ing that the Secret Service has begun
posting at least some travel expense infor-
mation in advance of requests). For all one
can glean from the pleadings, Judicial
Watch’s requests are wholly mundane.

The dissent, however, assumes the re-
quests are ‘‘complex,’’ Diss. Op. 795–96,
and finds their processing time reasonable
in light of the average ‘‘complex’’ request
processing times listed in a Secret Service
FOIA report. See id. (citing U.S. Dep’t of
Homeland Sec., 2015 FOIA Report to the
Attorney General of the United States 5,
Table V.A. (Feb. 2016), https://go.usa.gov/x
XQVvf). That FOIA report, however, was
not incorporated in any pleading. It was
not even mentioned in briefing. At the
pleading stage, as the district court cor-
rectly recognized, Judicial Watch v. Dep’t
of Homeland Sec., 211 F.Supp.3d 143, 145
n.1 (D.D.C. 2016), we confine our review to
the allegations, see Banneker Ventures,
LLC v. Graham, 798 F.3d 1119, 1133 (D.C.
Cir. 2015). In any event, the FOIA report
says nothing about how these requests
compare with those the Secret Service it-
self denominated as ‘‘complex,’’ in terms of
the difficulty and time needed to process
them. We are here required to make the
reasonable inference in Judicial Watch’s
favor that its VIP-travel expense requests
are wholly straightforward; it is open to
the agency on remand to seek to show
otherwise.

In sum, Judicial Watch has plausibly
alleged a persistent practice of delay that
violates FOIA’s mandate to make respon-
sive records ‘‘promptly available.’’ See 5
U.S.C. § 552(a)(3)(A). At the pleading
stage, no more is required to support the
district court’s jurisdiction to consider, in

1. These records were produced in response to
one of Judicial Watch’s travel-related FOIA
requests, see Compl. ¶¶ 21-24, Judicial Watch
v. U.S. Secret Service, 14-cv-0046 (D.D.C. Jan.
13, 2014), that was the subject of an earlier

Judicial Watch suit; the current complaint

refers to that request and lawsuit, among oth-

ers, in alleging the persistent practice of slow

responses. See Compl. ¶ 7.



789JUDICIAL WATCH, INC. v. US DEPT OF HOMELAND SEC
Cite as 895 F.3d 770 (D.C. Cir. 2018)

view of the agency’s potential justifica-
tions, any need for equitable relief.

Our dissenting colleague sees no allega-
tions of delay that could violate FOIA. See
Diss. Op. 796. His main point is that agen-
cies cannot be expected to respond post
haste to every one of the thousands of
FOIA requests that agencies today re-
ceive. But to assume at the pleading stage
that an agency faces hurdles and can offer
rationales that were never pleaded or
proved contravenes both Federal Rule of
Civil Procedure 12(c) and FOIA itself. We
are well aware that FOIA processing is no
picnic: It can be painstaking and some-
times highly technical for requestors,
agencies, and courts alike. But FOIA none-
theless requires each federal agency to
swiftly disclose all nonexempt information,
even as it must accurately sort and with-
hold information that falls within the stat-
ute’s exemptions. Needless to say, busy
agencies, ever pressed to do more with
limited resources, lack incentives to get
that done. That is precisely why Congress
enacted FOIA’s timeframes and authorized
district courts to enjoin agencies from im-
properly delaying public access to non-
exempt records.

The statute places the burden on the
agency, not the FOIA requester, to justify
delays in processing. Once an agency has
been sued in district court for improperly
withholding records, ‘‘the burden is on the
agency to sustain its action.’’ 5 U.S.C.
§ 552(a)(4)(B). But see Judicial Watch,
211 F.Supp.3d at 147; Diss. Op. 796–97.
FOIA requires an agency that has not
made prompt production to explain its de-
linquency: It allows additional processing
time only ‘‘[i]f the Government can show
exceptional circumstances exist and that
the agency is exercising due diligence in
responding to the request.’’ See 5 U.S.C.
§ 552(a)(6)(C)(i). The statute spells out
that ‘‘exceptional circumstances’’ do ‘‘not

include a delay that results from a predict-
able agency workload of requests’’ unless
the agency affirmatively shows that it is
making ‘‘reasonable progress in reducing
its backlog of pending requests.’’ Id.
§ 552(a)(6)(C)(ii). It is emphatically not
permissible under FOIA for a court simply
to assume that an agency’s circumstances
are ‘‘exceptional.’’ There is no ground on
this record for relieving the Secret Service
of its burden of justification and simply
presuming the Secret Service is systemi-
cally entitled to the ‘‘additional time’’ re-
ferred to in Section 552(a)(6)(C)(ii).

A few additional points: The dissent con-
tends that, by requiring agencies to issue
reports on the number of delayed requests
and to provide tracking numbers to re-
questers, FOIA expressly tolerates across-
the-board, prolonged waits for production
of nonexempt information. See Diss. Op.
791–92, 794–95. But nothing about FOIA’s
reporting and tracking mechanisms sug-
gests they excuse violations of the statute’s
‘‘determination’’ deadline or its expectation
that, once a determination is made, a re-
quester will be ‘‘immediately’’ informed
and responsive records will be produced
‘‘promptly.’’ FOIA excuses slow processing
of nonexempt information only when the
agency has carried its burden to justify
withholding records, 5 U.S.C.
§ 552(a)(4)(B), and to explain how its de-
lays are warranted by ‘‘exceptional’’ cir-
cumstances, id. § 552(a)(6)(B), (C)(i). In
short, the statute does not condone agency
personnel sitting behind accumulating
mounds of FOIA requests and requiring
each requester to ‘‘take a number’’ and
wait many months or years for the agency
to comply. It is innovation-forcing, requir-
ing agencies to consider ‘‘adjustments to
TTT practices, policies, personnel, and
funding as may be necessary to improve
its implementation of’’ the statute, includ-
ing ‘‘the timely processing of requests for
information.’’ See id. § 552(j)(2)(C), (3)(D);



790 895 FEDERAL REPORTER, 3d SERIES

see also 2018 DHS Chief FOIA Officer
Report, at 26-27 (discussing ‘‘Steps Taken
to Greater Utilize Technology’’).

Recognizing that Judicial Watch has
stated a policy or practice claim here im-
poses no new or untenable burdens on
agencies. Our circuit has recognized the
‘‘policy or practice’’ doctrine for thirty
years. See Newport Aeronautical Sales,
684 F.3d at 164 (recognizing that, ‘‘even
though a party may have obtained relief as
to a specific request under the FOIA, this
will not moot a claim that an agency policy
or practice will impair the party’s lawful
access to information in the future’’) (em-
phasis in original) (citing Payne, 837 F.2d
at 489). District courts, moreover, have
many tools at their disposal to focus and
streamline inquiry into whether the agen-
cy’s production times are justified. See
generally Fed. R. Civ. P. 26(b)(2)(c);
McGehee, 697 F.2d at 1112-13 (discussing
reliance on agency affidavits at the sum-
mary judgment stage in FOIA exemption
dispute).

In considering the propriety of injunc-
tive or declaratory relief, the district
courts should be mindful of their ‘‘duty to
prevent TTT abuses’’ of FOIA. Payne, 837
F.2d at 494. They should assess whether
an agency is acting with due diligence and
making reasonable progress in reducing
backlogs, including by availing itself of
tools to improve its efficiency.

* * *

Congress in FOIA expressed a national
commitment to open government. A demo-
cratic society requires an informed citizen-
ry—not only to check against corruption
and to hold government accountable, but
also to dispel misconceptions and fallacies
that secrecy feeds. As widely emulated as
it has been here and abroad, FOIA is not
the only—or necessarily the best—way to
make the workings of government as open
as practicable to the people in whose name

its officials wield power and resources. See
generally David E. Pozen, Freedom of In-
formation Beyond the Freedom of Infor-
mation Act, 165 U. Pa. L. Rev. 1097
(2017). Nevertheless, as Congress enacted
and we have applied it, FOIA supports
Judicial Watch’s ‘‘policy or practice’’ claim.
I thus join the opinion of the court holding
that the Secret Service did not defeat the
district court’s jurisdiction to consider
whether equitable relief might still be war-
ranted even though—after repeatedly fail-
ing for months to respond to simple re-
quests—it provided the information in full
after the lawsuit was filed.

SRINIVASAN, Circuit Judge,
dissenting:

The Freedom of Information Act serves
the important aim of promoting the timely
release of requested government records.
Ordinarily, when an agency completes its
review of a request and releases respon-
sive records during the pendency of a
FOIA action, the case becomes moot. The
case is not moot, however, if the agency
has a general, ongoing policy or practice of
violating FOIA. In that event, the court
can enjoin the unlawful agency policy or
practice going forward.

The complaint in this case claims that
the Secret Service has a policy or practice
of unlawfully withholding the release of
requested records in violation of FOIA.
The question we face is whether the com-
plaint’s allegations, if true, establish a poli-
cy or practice of violating FOIA. My col-
leagues conclude that the answer is yes. I
respectfully disagree.

This case involves nineteen requests for
records submitted to the Secret Service by
Judicial Watch. The complaint’s salient al-
legations are that (i) the agency failed to
determine whether it would produce the
requested records within a twenty-day pe-
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riod set out in the statute, (ii) several
months had elapsed without any produc-
tion of records by the time this suit was
filed, and (iii) the agency, in past cases
involving the same sorts of requests by
Judicial Watch, ultimately produced the
records after the filing of a suit. Do those
allegations make out a policy or practice of
FOIA violations? In my view, they do not.

With regard to the statute’s default
twenty-day period for determining wheth-
er to produce requested records, an agen-
cy’s failure to make that determination
within twenty days is not an actionable
violation of FOIA. Nor was it necessarily a
violation of FOIA that the requests were
still pending before the agency when the
suit was filed. Indeed, the statute express-
ly contemplates that an agency could take
several months to process a FOIA request,
and agencies regularly—and lawfully—
take that long to determine whether to
produce requested records. And while it
may be true that the Secret Service has
previously produced records after Judicial
Watch filed suit (and did so again in this
case), the mere fact that an agency pro-
duces records following the initiation of
judicial proceedings tells us nothing about
whether the non-production of the docu-
ments before that point violated the stat-
ute. In short, the allegations in the com-
plaint, even if true, are consistent with
lawful conduct under FOIA.

The complaint in this case therefore fails
to allege a policy or practice of violating
FOIA. By deciding otherwise and allowing
this action to go forward, the court today
enables FOIA suits to proceed past the
pleadings in a broad range of situations in
which an agency’s practices are fully in
keeping with the statute’s requirements.
Agencies often (and lawfully) take signifi-
cantly longer than twenty days to process
a FOIA request. But an agency that does
so, under the court’s rationale today, would

routinely be subject to an ostensibly viable
claim that it has a policy or practice of
violating the statute. The statute, in my
respectful view, does not countenance that
result.

I.

A.

To understand why the complaint in this
case fails to allege a policy or practice of
violating FOIA, it is necessary to review in
some detail the statute’s provisions gov-
erning the processing of a request for rec-
ords. Upon a proper request for records
submitted by ‘‘any person,’’ FOIA general-
ly calls for a federal agency to make the
requested records ‘‘promptly available’’ to
the requester unless the records fit within
one of the statutory exemptions. See 5
U.S.C. § 552(a)(3)(A). Depending on the
nature of a request, identifying and exam-
ining responsive records, and determining
whether an exemption applies, can take
considerable time. FOIA thus prescribes
no fixed timeframe within which an agency
must produce non-exempt records. Rather,
the statute establishes a set of procedures
for agencies (and requesters) to follow in
furtherance of the general mandate to
make non-exempt records promptly avail-
able.

Whenever the agency will take longer
than ten days to process a request, the
statute requires the agency to assign the
requester an ‘‘individualized tracking num-
ber.’’ Id. § 552(a)(7)(A). The tracking num-
ber enables the requester to obtain ‘‘infor-
mation about the status of [her] request’’
through a ‘‘telephone line or Internet ser-
vice’’ set up by the agency. Id.
§ 552(a)(7)(B). The ‘‘status’’ information
available to the requester must include ‘‘an
estimated date on which the agency will
complete action on the request.’’ Id.
§ 552(a)(7)(B)(ii). A requester, then, can
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readily ascertain when the agency antici-
pates ‘‘complet[ing] action on the request.’’
Id.

How long might that take? As a default
matter, FOIA provides that an agency
‘‘shall TTT determine within 20 [business]
days TTT whether to comply with [a] re-
quest’’ for records, and ‘‘shall immediately
notify’’ the requester ‘‘of such determina-
tion and the reasons therefor.’’ Id.
§ 552(a)(6)(A)(i). That ‘‘determination’’
marks the culmination of an agency’s pro-
cessing of a FOIA request—i.e., the deter-
mination by the agency whether it will
produce the requested records or instead
will withhold any production of records
(because, for instance, a FOIA exemption
applies or there are no responsive rec-
ords).

The statute does not envision that an
agency invariably will be able to process a
request within the twenty-day period. That
‘‘timeline is not absolute.’’ Citizens for Re-
sponsibility & Ethics in Wash. (CREW) v.
FEC, 711 F.3d 180, 184 (D.C. Cir. 2013). It
is instead only a ‘‘default.’’ Id. at 189. After
all, ‘‘it would be a practical impossibility
for agencies to process all FOIA requests
completely within twenty days.’’ Id. (brack-
ets and internal quotation marks omitted).

For instance, in the event of certain
‘‘unusual circumstances’’ specified in the
statute, the agency can extend the time
period for processing a request by an addi-
tional ten business days (or thirty days
total). 5 U.S.C. § 552(a)(6)(B)(i). (Unusual
circumstances exist when a request: re-
quires accessing records in an off-site loca-
tion, involves a ‘‘voluminous amount’’ of
records, or implicates the interests of mul-
tiple agencies or components. Id.
§ 552(a)(6)(B)(iii).) The statute, moreover,
affirmatively contemplates that those ‘‘un-
usual circumstances’’ could cause the agen-
cy to take longer than thirty days to pro-
cess a request. In that event, the agency

must give the requester the opportunity to
limit the scope of her request or work with
the agency to develop an alternative time
frame for processing it. Id.
§ 552(a)(6)(B)(ii).

In addition, apart from the enumerated
‘‘unusual circumstances,’’ the statute sepa-
rately allows an agency to show that ‘‘ex-
ceptional circumstances’’ (as opposed to
‘‘unusual circumstances’’) exist, and that
the agency ‘‘is exercising due diligence in
responding to the request.’’ Id.
§ 552(a)(6)(C)(i). In that event, the agency
is allowed ‘‘additional time to complete its
review of the records.’’ Id. ‘‘Exceptional
circumstances’’ can ‘‘include a delay that
results from a predictable agency work-
load of requests’’ if ‘‘the agency demon-
strates reasonable progress in reducing its
backlog of pending requests.’’ Id.
§ 552(a)(6)(C)(ii). The statute thus ex-
pressly envisions that an agency could
have a backlog of FOIA requests prevent-
ing it from processing a new request with-
in twenty days, and that the agency would
be allowed additional time as long as it is
making reasonable progress in reducing
the backlog.

The ‘‘exceptional circumstances’’ deter-
mination is made by a court after a reques-
ter initiates the statute’s process of judicial
review. See id. § 552(a)(6)(C). FOIA vests
district courts with jurisdiction to conduct
a de novo review of an agency’s processing
of a request, and to enjoin the agency from
any ‘‘improper[ ] withh[olding]’’ of respon-
sive records. Id. § 552(a)(4)(B). Ordinarily,
a requester must exhaust her remedies
with the agency before bringing the mat-
ter to court. See Wilbur v. CIA, 355 F.3d
675, 677 (D.C. Cir. 2004). But a requester
is deemed to have constructively exhausted
her administrative remedies if an agency
takes longer than the default twenty-day
period to process her request. 5 U.S.C.
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§ 552(a)(6)(C); see CREW, 711 F.3d at 182,
185.

At that point, the requester, if she
wishes, can proceed directly to court rath-
er than continue to pursue the matter
within the agency. Once in court, the agen-
cy has the burden to justify any decision to
withhold responsive documents, 5 U.S.C.
§ 552(a)(4)(B), or to show that, due to
exceptional circumstances (potentially in-
cluding a backlog of FOIA requests), the
agency needs additional time to process a
request, id. § 552(a)(6)(C).

B.

If an agency produces the requested
records while the matter is pending in
court, the aim of the requester’s claim for
the records would have been realized and
her claim generally becomes moot. See
Payne Enters., Inc. v. United States, 837
F.2d 486, 490-91 (D.C. Cir. 1988). In the
ordinary case, then, an agency’s produc-
tion of the requested records will occasion
a dismissal of the requester’s suit.

As our court recognized in Payne, how-
ever, an agency’s production will not ‘‘moot
a claim’’ if ‘‘an agency policy or practice
will impair the party’s lawful access to
information in the future.’’ Id. at 491 (em-
phasis omitted). A requester thus can
avoid dismissal on mootness grounds by
plausibly alleging: first, that the ‘‘agency’s
refusal to supply information evidences a
policy or practice of delayed disclosure or
some other failure to abide by the terms of
the FOIA,’’ and, second that the agency’s
policy or practice will continue to injure
the requester in the future. Id. In other
words, a requester can maintain her ac-
tion, notwithstanding the agency’s produc-
tion of the requested records, if the agency
follows a policy or practice of unlawfully
withholding records under FOIA and
might continue to do so absent judicial
intervention. Otherwise, an agency could

have a policy of unlawfully refusing to
release responsive documents, produce the
documents when (and only when) sued in
order to moot a given case, and then re-
sume its unlawful withholding policy there-
after.

We have recognized the viability of a
requester’s policy-or-practice claim on just
two prior occasions. Both cases involved an
agency’s allegedly unlawful withholding of
documents based on an erroneous asser-
tion of a FOIA exemption. See id. at 487;
Newport Aeronautical Sales v. Dep’t of
Air Force, 684 F.3d 160, 163-64 (D.C. Cir.
2012). In each case, we allowed the reques-
ter to proceed on a policy-or-practice claim
notwithstanding the agency’s production of
the requested documents. We did so be-
cause of the risk that the agencies would
continue to withhold responsive records in
the future in reliance on an inapplicable
statutory exemption.

II.

Unlike the requesters in Payne and
Newport, Judicial Watch does not contend
that the Secret Service has a policy or
practice of withholding requested records
based on the agency’s erroneous invoca-
tion of a FOIA exemption. Rather, Judi-
cial Watch alleges that the Secret Service
‘‘has a policy and practice of TTT regularly
failing or refusing to produce requested
records or otherwise demonstrate that re-
quested records are exempt from produc-
tion within the time period required by
FOIA or at least within a reasonable peri-
od of time.’’ Compl. ¶ 22. Judicial Watch’s
claim of an unlawful agency practice thus
pertains solely to the time taken by the
agency to process its records requests:
there is no allegation that the agency is
acting unlawfully in any other way, such
as by refusing to produce records in inval-
id reliance on an inapplicable exemption.
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In its complaint, Judicial Watch alleges
the following facts in support of its claim
that the Secret Service has a policy or
practice of violating FOIA. Between July
2014 and August 2015, Judicial Watch sub-
mitted the nineteen FOIA requests at is-
sue in this case. The statute’s default
twenty-day period elapsed without any de-
termination by the Secret Service whether
it would comply with the requests. By the
time Judicial Watch filed suit (in Novem-
ber 2015), the agency had yet to complete
its processing of the requests. And, on five
previous occasions in which the Secret
Service had failed to make a determination
on Judicial Watch’s request within twenty
days, the agency produced the requested
records after Judicial Watch filed suit.
Compl. ¶¶ 7-9, 13-14.

Those factual allegations, in my view, do
not state a claim that the Secret Service
has a policy or practice of violating FOIA.
The complaint advances two potential the-
ories of how the Secret Service has en-
gaged in a policy or practice of violating
FOIA: first, the agency repeatedly failed
to make determinations on Judicial
Watch’s requests ‘‘within the time period
required by FOIA,’’ Compl. ¶ 22—i.e., the
default twenty-day period, § 552(a)(6)(A);
and second, the agency failed to produce
responsive documents over a sixteen-
month period between the submission of
the first request and the filing of the suit.
Neither of those theories states a claim for
relief.

A.

Judicial Watch first argues that the Se-
cret Service repeatedly failed to make de-
terminations on its requests within twenty
days, as with the nineteen requests at
issue in this case and the five previous
cases identified in the complaint. But the
lapse of the default twenty-day period is
not itself an actionable violation of FOIA.

A repeated lapse of the twenty-day period,
then, cannot form the predicate of a viable
policy-or-practice claim.

The failure to process a FOIA request
within twenty days, while not itself an
actionable FOIA violation, does have a
consequence under the statute. In that
event, the requester can bypass the nor-
mal requirement to seek administrative re-
view of an adverse determination on her
request and instead proceed directly to
district court. See 5 U.S.C.
§ 552(a)(6)(A)(i)-(ii), (C)(i); see CREW, 711
F.3d at 185, 189-90. The court then would
conduct a de novo review of the agency’s
processing of the request. See 5 U.S.C.
§ 552(a)(4)(B).

The court would not, though, grant judg-
ment in the requester’s favor merely be-
cause the default twenty-day period had
elapsed without a determination by the
agency. Rather, the statute presupposes
that the court could recognize that the
agency should be given additional time to
process the request. That would be war-
ranted if, as we have seen, the agency
shows it ‘‘is exercising due diligence in
responding to the request’’ and is making
‘‘reasonable progress in reducing [a] back-
log of pending requests.’’ Id.
§ 552(a)(6)(C)(i),(ii). Given that the agency
can lawfully take additional time to process
a request, the mere lapse of the twenty-
day period does not establish that the
agency has violated FOIA.

Other provisions in the statute reinforce
that a lapse of the twenty-day period can-
not itself amount to a FOIA violation. The
requirement to provide a tracking number
for any request ‘‘that will take longer than
ten days to process,’’ id. § 552(a)(7)(A),
presupposes that an agency might often
require more than twenty days to complete
its review. Otherwise, a tracking number
would have relevance only for a request
that the agency anticipates will take more
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than ten days but less than twenty days,
an implausible reading of the statute.

Indeed, FOIA expressly contemplates
that an agency could take hundreds of
days to process requests. The statute calls
for each agency to submit an annual report
to the Attorney General setting out, among
other things, the number of requests to
which the agency made a determination
within specified ranges of business days.
Each agency must, for example, identify
the number of requests for which it made
a ‘‘determination within a period up to and
including 20 days, and in 20-day incre-
ments up to and including 200 days.’’ Id.
§ 552(e)(1)(G)(i). The agency must also
specify the number of requests it pro-
cessed within a period of 200-300 business
days, 300-400 business days, and greater
than 400 business days. Id.
§ 552(e)(1)(G)(ii)-(iv). Congress thus ex-
pressly envisioned that an agency might,
with some regularity, take several hundred
days or more—not just twenty days—to
process a request.

Judicial Watch then errs in supposing
that a lapse of the default twenty-day
timeframe for processing a request consti-
tutes an actionable violation of FOIA. It
follows that the complaint cannot state a
viable policy-or-practice claim based on the
Secret Service’s failure to make a determi-
nation within the twenty-day period for the
requests at issue.

B.

Judicial Watch’s complaint also states
that the Secret Service has a policy or
practice of failing to produce requested
records ‘‘within a reasonable period of
time.’’ Compl. ¶ 22. That contention per-
haps could be construed to allege that,
even if the lapse of the twenty-day period
does not itself establish a FOIA violation,
the Secret Service’s failure to make deter-
minations within a ‘‘reasonable’’ time (be-

yond twenty days) infringed FOIA’s over-
arching mandate to make records
‘‘promptly available.’’ Id. § 552(a)(3)(A).
That, however, is a legal conclusion, which
we do not accept as true. Ashcroft v. Iqbal,
556 U.S. 662, 678, 129 S.Ct. 1937, 173
L.Ed.2d 868 (2009). The legal conclusion
instead must rest on plausible factual alle-
gations that, if true, would establish the
unlawfulness of the agency’s action. Id.

Judicial Watch alleges no such facts
here. Judicial Watch contends that, by the
time it filed suit in November 2015, the
Secret Service had yet to produce records
responsive to nineteen requests submitted
between July 2014 and August 2015. See
Compl. ¶¶ 8, 14. The requests had been
pending for between 54 and 329 business
days. Id. Ex. A. The complaint contains no
allegations suggesting why those time pe-
riods might be considered unreasonably—
much less unlawfully—long. Rather, even
assuming Judicial Watch’s allegations are
true, the Secret Service might well have
been working through the nineteen re-
quests in a reasonable and lawful manner.
Indeed, the statute, as explained, expressly
envisions that agencies may take hundreds
of days or more to process requests. See 5
U.S.C. § 552(e)(1)(G)(i)-(iv).

Consider in that regard how the re-
sponse times for the requests in this case
stack up when compared with the Secret
Service’s general processing of FOIA re-
quests in 2015, the year the complaint was
filed. The Secret Service processed rough-
ly 1200 requests that year. U.S. Dep’t of
Homeland Security, 2015 Freedom of In-
formation Act Report to the Attorney Gen-
eral of the United States 13, tbls. VII.C(1)-
(2) (Feb. 2016), https://go.usa.gov/xXQvf
(hereinafter 2015 DHS FOIA Report). Al-
most all (roughly 90%) of the requests
processed in 2015 were categorized as
‘‘complex.’’ Id. (1050 complex requests ver-
sus 145 simple requests). And the average
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processing time for those requests was 317
days, with the response time for roughly
one out of every four of the requests ex-
ceeding 300 business days. Id. at 12-13,
tbls. VII.B, VII.C(2).

Considered in that context, the time for
which the nineteen requests in this case
had been pending when Judicial Watch
filed its suit (54 to 329 business days) is in
step with the Secret Service’s general han-
dling of FOIA requests. Nor is the Secret
Service some sort of conspicuous outlier
among DHS components in its processing
times. See id. at 12 tbl. VII.B. (Contrary to
my colleagues’ suggestion, Maj. Op. 784;
Conc’g Op. 788–89, I do not necessarily
assume that the requests in this case
would be categorized as ‘‘complex,’’ al-
though almost all requests processed by
the Secret Service were so classified.
Rather, in identifying a suitable compari-
son point to help highlight that processing
times of 54 to 329 days do not alone dem-
onstrate a FOIA violation, it is appropriate
to reference the average processing time
for the largest group of requests for which
there is available data, a group that makes
up some 90% of all requests.)

Insofar as a FOIA requester can make
out a viable policy-or-practice claim based
solely on an agency’s response times, then,
Judicial Watch needed to allege something
more than that: it submitted multiple
FOIA requests, it filed suit when permit-
ted by the statute, and its requests had
been pending for some 54 to 329 business
days at that time. Those allegations are
consistent with lawful conduct by the agen-
cy. They thus do not show a policy or
practice of violating FOIA.

C.

My colleagues in the majority nonethe-
less conclude that Judicial Watch’s com-
plaint states a valid policy-or-practice
claim. They reason that the complaint ‘‘al-

leg[es] prolonged, unexplained delays in
producing non-exempt records that could
signal the agency has a policy or practice
of ignoring FOIA’s requirements.’’ Maj.
Op. 780.

Which of ‘‘FOIA’s requirements’’ is the
Secret Service plausibly alleged to have
ignored? The only ‘‘requirement’’ on which
the complaint relies is the default twenty-
day period for processing a request. For
the reasons already set out, however, the
lapse of that period does not amount to an
actionable violation of FOIA. If a breach of
the twenty-day period were itself an ac-
tionable violation of FOIA, then a reques-
ter could immediately file suit after the
twenty-day period passes—on day twenty
one, for instance—and qualify right away
for the entry of judgment in her favor and
an award of attorneys’ fees as a substan-
tially-prevailing party. See 5 U.S.C.
§ 552(a)(4)(E). That cannot be correct.

As for my colleagues’ assertion that Ju-
dicial Watch experienced ‘‘prolonged’’ de-
lays in obtaining responsive records, Maj.
Op. 780–81, there is no explanation of why
the response periods alleged in the com-
plaint might cross the line from permissi-
ble to unlawfully ‘‘prolonged.’’ The lapse of
the default twenty-day period, as we have
seen, does not itself establish that the
agency’s response was unlawfully pro-
longed. If so, then at what point (beyond
twenty days) did the agency’s response
times for the requests in this case become
unlawfully prolonged? My colleagues do
not say. And it is unclear how a district
court is to make that determination.

For instance, are the response times
‘‘prolonged’’ because, for three of the nine-
teen requests in the case, more than 300
business days had elapsed as of the com-
plaint without a determination by the
agency? See Compl. Ex. A. The Secret
Service was doing no worse on that metric
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with regard to the nineteen requests at
issue than it did for all requests it pro-
cessed in 2015. See DHS 2015 FOIA Re-
port 13, tbl. VII.C(2) (253 of the roughly
1200 total responses took more than 300
business days to process). And if an agen-
cy violates FOIA whenever it takes more
than 300 business days to respond to a
request, Customs and Border Patrol would
have violated the statute on that basis
alone more than 20,000 times in 2015. See
id.

In an effort to bolster the idea that the
Secret Service’s response times in this
case at some point became unduly pro-
longed, my concurring colleague would in-
fer that the requests at issue are ‘‘wholly
straightforward.’’ Conc’g Op. 788. The
complaint, though, alleges (or says) noth-
ing about the comparative complexity of
Judicial Watch’s requests. At any rate,
regardless of whether the Secret Service
ultimately prevails in its competing asser-
tion that Judicial Watch’s requests are ‘‘la-
bor intensive,’’ Campbell Decl. at ¶ 11
(D.D.C. Mar. 18, 2016), ECF No. 16-1,
neither the concurring opinion nor the
court’s opinion identifies when (beyond
twenty days) response times become suffi-
ciently ‘‘prolonged’’ such that the time pe-
riods alleged in a complaint alone are
enough to make out a policy-or-practice
claim.

In addition to asserting that the Secret
Service’s response times were unduly ‘‘pro-
longed,’’ my colleagues also say that the
response times were ‘‘unexplained.’’ Maj.
Op. 780–81. In that regard, my colleagues
presumably rely on Judicial Watch’s indi-
cation that, for a number of the requests in
the case, the Secret Service made no com-
munication to Judicial Watch beyond giv-
ing a tracking number. See Compl. ¶ 11 &
Ex. A.

But the purpose of requiring an agency
to give an ‘‘individualized tracking num-

ber’’ for requests that will take more than
ten days to process is to arm the requester
with an efficient means of obtaining ‘‘infor-
mation about the status of [her] request,’’
including an estimated date on which the
agency will finish processing the request. 5
U.S.C. § 552(a)(7)(B). That is an important
form of communication by the agency to
the requester, and there is no indication
that it was unavailable to Judicial Watch
(or any allegation that it was somehow
deficient).

If a particular request implicates one of
FOIA’s three enumerated ‘‘unusual cir-
cumstances’’ and the agency will take more
than thirty business days to process it, the
statute calls for the agency to give the
requester an opportunity either to limit
the request’s scope or to arrange for an
alternative timeframe for processing it. Id.
§ 552(a)(6)(B)(ii); see Conc’g Op. 787. But
the requirement to engage in that dialogue
arises only if one of the enumerated ‘‘un-
usual circumstances’’ exists. And there is
no suggestion by Judicial Watch—much
less any allegation in the complaint—that
any of those circumstances might exist in
this case (or, for that matter, that the
agency fell short in any resulting obli-
gation to initiate the contemplated dia-
logue).

My colleagues, finally, assume that the
Secret Service has a practice of responding
to Judicial Watch’s requests only ‘‘after it
has filed a lawsuit.’’ Maj. Op. 780. ‘‘[O]nly
at that point,’’ my colleagues submit, ‘‘has
the Secret Service conducted a search to
determine whether records can be made
available or are exempt from disclosure, or
engaged in consultations with Judicial
Watch.’’ Id.

I assume it would violate FOIA for an
agency to adhere to a practice of refusing
to process a request unless the requester
brings a lawsuit. I do not read the com-
plaint to allege that the Secret Service has
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any such policy, however. To be sure, the
complaint references five prior cases in
which the Secret Service produced records
after Judicial Watch filed suit, and the
agency in this case produced records re-
sponsive to the nineteen requests after
Judicial Watch brought this action. See
Compl. ¶¶ 7, 9, 14. But the fact that the
agency eventually produced records after a
lawsuit of course hardly means that it pro-
duced the records only because of the law-
suit, much less that it did no work at all to
process the request until the suit was filed.
See Iqbal, 556 U.S. at 680-82, 129 S.Ct.
1937.

Indeed, assuming (as we must) that the
Secret Service gave Judicial Watch a
tracking number upon receiving the re-
quests, see Compl. ¶ 10, the agency also
would have ‘‘provide[d] information about
the status of [the] request[s]’’ including an
‘‘estimated date’’ by which it would ‘‘com-
plete action’’ on them, 5 U.S.C.
§ 552(a)(7)(B). That means the agency
necessarily would have to work on the
requests regardless of any (as yet unfiled)
suit. The complaint itself thus negates any
notion that the agency did no work on the
requests until Judicial Watch filed suit.

The complaint therefore does not al-
lege—and at least does not plausibly al-
lege—that it is the Secret Service’s policy
to withhold processing or production of
documents unless the requester sues: to
say that documents were produced after a
suit is not to say that there would have
been no processing or production absent
the suit. Cf. Bell Atl. Corp. v. Twombly,
550 U.S. 544, 556-57, 127 S.Ct. 1955, 167
L.Ed.2d 929 (2007) (while parallel conduct
may be consistent with an illicit agree-
ment, allegations about parallel conduct do
not substantiate otherwise conclusory alle-
gation of illicit agreement). Judicial Watch
in fact conceded in the district court that
the time taken by the agency to process

the requests could have been due to a
‘‘host of causes,’’ including agency backlog.
Pl.’s Opp’n to Mot. J. on Pldgs. 6-7 (D.D.C.
Mar. 12, 2016), ECF No. 14.

My colleagues reason that, regardless of
whether the Service Service’s response
times are caused by agency recalcitrance
or justifiable backlog, the delay has the
effect of making it a ‘‘practical require-
ment’’ for Judicial Watch to sue in order to
obtain records. Maj. Op. 780–81. But the
Secret Service’s conduct, even assuming
the truth of the allegations in the com-
plaint, has not required Judicial Watch to
sue.

Rather, the statute affords requesters a
choice: if twenty days comes and goes
without a determination, the requester
may check the tracking information and
decide to wait until the estimated comple-
tion date arrives, or she may choose to
involve a court in an effort to set a differ-
ent timeline for production. That is how
the statute is designed to work. And noth-
ing in the complaint suggests that the
process did not work that way here. The
remedial process, along with the other pro-
visions of the statute, aim to advance
FOIA’s ultimate mandate of prompt pro-
duction of non-exempt records. An agency
does not violate that mandate when the
statutorily-prescribed process works as it
was supposed to.

* * * * *

The evident result of the court’s holding
today is that any requester who alleges
that she made more than one request for
records, that she received no determina-
tion within twenty days, and that she ob-
tained no records before suing, can state a
policy or practice claim based on agency
delay. That would be so even though the
agency may be well on its way to produc-
tion, and even though there is no plausible
allegation of agency recalcitrance. In any
such instance, disclosure of the requested
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records in accordance with a court-ordered
schedule would not moot the case. Rather,
a district court would be charged with
examining how ‘‘an agency has organized
its records management systems’’ and
‘‘monitor[ing] when necessary an agency’s
progress in adjusting its records manage-
ment systems.’’ Maj. Op. 784. That holding
implicates not only the Secret Service’s
handling of the requests in this case, but
also the processes of numerous govern-
mental agencies who routinely take longer
than twenty days to process requests given
the practical impossibility of invariably
meeting that timeframe. See CREW, 711
F.3d at 189.

In my view, neither the terms, struc-
ture, nor purpose of FOIA demands that
result. I of course do not take lightly
FOIA’s highly important mandate that
agencies promptly disclose non-exempt
records. Nor do I discount the possibility
that various agencies are not processing
FOIA requests as quickly as they might.
The annual reports required by Congress
presumably would shed light on poorly
performing agencies. FOIA also provides
for an investigatory proceeding by the Of-
fice of Special Counsel whenever a court
issues written findings that ‘‘circumstances
surrounding [an agency’s] withholding
raise questions whether agency personnel
acted arbitrarily or capriciously.’’ 5 U.S.C.
§ 552(a)(4)(F)(i). And if an agency has a
practice of unlawfully withholding the dis-
closure of responsive records—say, by per-
sistently invoking an inapplicable exemp-
tion—it will be subject to an injunction
barring the practice. See Payne, 837 F.2d
at 490-92.

In this case, however, the Secret Ser-
vice’s actions, as alleged in the complaint,
do not reflect a policy or practice of violat-
ing FOIA. Rather, the allegations are con-
sistent with lawful conduct on the agency’s
part. As a result, the case became moot

when the agency finished processing the
requests and disclosed responsive docu-
ments pursuant to the schedule ordered by
the district court. I thus respectfully dis-
sent from my colleagues’ disposition of this
appeal.
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Act; and
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