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Equal Justice Initiative 

e1112

2 Commerce Street 
Montgomery, Alabama 36104 
334.269.1803 

*J?H SLL L 
February 14, 2014 

Mr. Vertis Anthony, #282673 
Draper Correctional Facility 
2828 Alabama Highway 143 
Elmore, AL 36025 

Dear Mr. Anthony: 

Thank you for contacting the Equal Justice Initiative (EJI). We get many requests for 
legal assistance from people who are incarcerated and it frequently takes us several 
weeks to review requests for legal aid. We have very limited resources and will not be 
able to provide direct assistance to most people. However, we want you to know that we 
have received your letter, that we will review it, and if there is anything we can do to 
provide assistance, we will get in touch with you as soon as we can. We regret that we 
cannot provide immediate responses to all inquiries because we recognize that your rights 
may have been violated and you are dealing with a difficult situation However, we 
appreciate your taking the time to contact us and we will try to respond to your request if 
we can. 

Thank you again for your letter. 

Sincerely, 

Bryan A. Stevenson 
Director 
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Rel: 03/06/2015 
Notice: This unpublished memorandum should not be cited as precedent. See Rule 54, Ala.R.App.P. Rule 54(d), states, in part, that this memorandum 'shall, have no precedential value and shall not be cited in arguments or briefs and shall not be used by any court within this state, except for the purpose of establishing the application 
of the doctrine of law of the case, res judicata, collateral estoppel, double jeopardy, or procedural bar.' 

Court of Criminal Appeals 
State of Alabama 

Judicial Building, 300 Dexter Avenue, 
P. 0. Box 301555 

Montgomery, AL 36130-1555 

MARY BECKER WINDOM 
Presiding Judge 
SAMUEL HENRY WELCH 
J. ELIZABETH KELLUM 
TALES C. BURKE 
J. MICHAEL JOINER 
Judges 

D. Scott Mitchell 
Clerk 

Gerri Robinson 
Assistant Clerk 
(334) 229-0751 

Fax (334) 229-0521 

MEMORANDUM 

CR-13-0 698 Bullock Circuit Court CC-10-85.60 

Vertis J.' Anthony v. State of Alabama 

WELCH, Judge. 

Vertis J. Anthony appeals the circuit court's summary 
dismissal of his Rule 32, Ala. R. Crim. P., petition for 
postconviction relief. The petition challenged his December 
8, 2011, conviction for attempted murder, a violation of § 
13A-4-2 and 13A-6-2, Ala. Code 1975, and his resulting 
sentence of 35 years' imprisonment. 

This Court affirmed Anthony's conviction and sentence on 
appeal in an unpublished memorandum issued on September 21, 
2012. See Anthony' v. State (No. CR-11-0516), So. 3d 
(Ala. Crim. App. 2012) (table) .. The certificate of judgment 
was issued on November 21, 2012L 
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Anthony filed an in forma pauperis application, which was 
granted. • The instant petition, Anthony's first, was filed on 
September 11, 2013, and was timely. 

Anthony filed the standard Rule 32 form found in the 
appendix to Rule 32, and attached a supplement setting out his 
detailed claims. On the standard form, Anthony indicated the 
following ground by a checkmark: 12 (A) -- The Constitution of 
the United States or the State of Alabama requires a new 
trial, a new sentence proceeding, or other relief. Anthony 
checked the following subheadings listed under this ground: 
12 (A) (2), (Conviction obtained by use of coerced confession); 
12 (A) (3), (Conviction obtained by use of evidence gained 
pursuant to an unconstitutional search and seizure); 12(A) (4), 
(Conviction obtained by use of evidence obtained pursuant to 
an unlawful arrest); 12 (A) (6), (Conviction obtained by the 
unconstitutional failure of the prosecution to disclose to the 
defendant evidence favorable to the defendant); 12(A) (7), 
(Conviction obtained by violation of the protection against 
double jeopardy); and, 12 (A) (9), (Denial of effective 
assistance of counsel) 

Anthony also checked the following grounds: 12(B) -- The 
court was without jurisdiction to render judgment or to impose 
the sentence; 12 (C) -- The sentence impose exceeds the maximum 
authorized by law or is otherwise not authorized by law; 12 (D) 
Petitioner is being held in custody after his sentence has 
expired; 12(E) -- Newly discovered material facts exist which 
requires that the conviction or sentence be vacated by the 
court; and, 12(F) -- The petitioner failed to appeal within 
the prescribed time and that failure was without fault on 
petitioner's part. 

In his supplement to the petition, Anthony raised, and 
argued on appeal, numerous claims which he identified by the 
grounds stated in paragraph 12 of the standard Rule 32 
petition. He alleged the following: 

In Claim (A), [12 (A) (2)] Anthony alleged that his 
conviction was obtained by coercion, and also alleged that his 
counsel asked leading questions during cross-examination. 

In Claim (B), [12 (A) (3)] Anthony alleged that a pistol 
was taken from his car as a result of an illegal search. 

2 
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Anthony also alleged that the pistol was not used to Commit 
the offense and the State's evidence was that another pistol 
found at the scene was used to commit the crime. 

In Claim (C), [12 (A) (4)] Anthony alleged that he. was 
unlawfully arrested. Anthony claimed the police officer 
arrested him after hearing the statements of five witnesses, 
but he had never told the officer he shot the victim. 

In Claim (D), [12(A) (6)] Anthony alleged that the State 
unconstitutionally failed to disclose to the defendant 
evidence favorable to the defendant. He then quoted the 
definition of serious physical injury in the criminal code. 

In Claim (E), [12 (A) (7)] Anthony alleged a violation of 
the protection against double jeopardy. He alleged that it 
was possible to have an attempted assault. 

In Claim (F), [12(A) (7)] Anthony alleged that he did 
not receive effective assistance of counsel. He alleged he 
told the trial judge that appointed counsel was not properly 
representing him. He also alleged counsel failed to object to 
a defective indictment, and did not introduce credible 
evidence in favor of Anthony when a forensic report concluded 
that he had pulled the trigger. 

In Claim (G), [12B] Anthony alleged that the court was 
without jurisdiction and cited a federal case involving the 
amendment of a federal indictment. He also alleged he was 
serving in his fifth year as a guardsman in the Alabama 
National Guard, and was entitled to relief under 18 U.S.C. 
113. He further alleged he had a valid pistol permit. 

In Claim (H), [12C] Anthony alleged that his sentence 
exceeded the maximum authorized, by law. He further alleges 
that he was only guilty of an assault, not attempted murder, 
therefore his sentence was excessive. 

In Claim (I), [12D] Anthony alleged that he was being 
held in custody after his sentence had expired. He further 
alleged that the prisons were overcrowded and he should have 
already been paroled. 

In Claim (J), [12E] Anthony alleged that newly discovered 

C] 

I 



evidence require his conviction be vacated. He further 
alleged that the injury was not sufficient to implement 
attempted murder, his conviction was against the great weight 
of the evidence, it was based solely on circumstantial 
evidence, and that a single offense cannot be divided into two 
offenses. 

In Claim (K), [12F] Anthony alleged that on direct 
appeal, the Alabama Supreme Court dismissed his petition for 
certiorari as untimely but did not consider his request for 
reconsideration based on the fact that Veteran's Day allowed 
an extra three days for his petition to be filed. 

Without waiting for a response by the State, the circuit 
court issued an order dismissing the petition: 

"This matter comes before the Court on a Rule 32 
Petition. A response having been filed by the 
State, [ ' ] and after review of the Court file, the 
Court makes the following findings of fact and 
conclusions of law as follows: 

"The Court finds that the Petitioner's Rule 32 
Petition is without merit and is due to be denied. 
The petitioner has failed to prove that his trial 
counsel was ineffective. He has brought forth no 
factual argument that this Court lacked jurisdiction 
to render judgment. His sentence is valid and 
within the proper range. The petitioner has 
presented no newly discovered facts that would 
entitle him to relief and he is not afforded an out 
of time appeal. 

"It is hereby ORDERED, ADJUDGED and DECREED that 
said Petition be DISMISSED pursuant to the 
provisions of Rules 32.2(a), 32.3, 32.6(b). 
Petitioners request for an evidentiary hearing is 
DISMISSED. All issues are hereby DISMISSED pursuant 
to Rule 32.7 (d),Ala. R. Crim. P." 

(C. 28.) 

'The record contains no response by the State. 



It  -- 

Appeal 

To the extent that appellant's pleadings are 
comprehensible, they are far from establishing a recognizable 
right to relief. The circuit court correctly concluded that 
Anthony failed to satisfy the pleading requirements of Rule 
32.6(b). For this reason summary denial of appellant's 
petition without an evidentiary hearing was proper. 

None of Anthony's claims are pleaded with the specificity 
required by Rule 32. (6) (b). Anthony has failed to provide a 
"clear and specific statement of the grounds upon which relief 
is sought, including full disclosure of the factual basis of 
those grounds." See Gilmore v. State, 937 So. 2d 547, 550 
(Ala. Crim. App. 2005) 

Moreover, Anthony's brief is a mishmash of numerous 
federal and state case citations, citations to the Code of 
Alabama, and to the federal code, with no correspondence to 
the issues in his petition. 

Anthony has not complied with Rule 28(a) (10), Ala. R. 
App. P., which requires that an argument contain "the 
contentions of the appellant /petitioner with respect to the 
issues presented, and the reasons therefor, with citations to 
the cases, statutes, other authorities, and parts of the 
record relied on." Further, "[a]uthority supporting only 
'general propositions of law' does not constitute a sufficient 
argument for reversal." Beachcroft Properties, LLP v. City of 
Alabaster, 901 So. 2d 703, 708 (Ala. 2004), quoting Geisenhoff 
v. Geisenhoff, 693 So. 2d 489, 491 (Ala. Civ. App. 1997) . "An 
appellate court will consider only those issues properly 
delineated as such and will not search out errors which have 
not been properly preserved or assigned. This standard has 
been specifically applied to briefs containing general 
propositions devoid of delineation and support from authority 
or argument." Ex parte Riley, 464 So. 2d 92, 94 (Ala. 1985) 
(citations omitted) . See also Spradlin v. Spradlin, 601 So. 
2d 76, 78-79 (Ala. 1992) (holding that citation to a single 
case with no argument as to how that case supports the 
appellant's contention on appeal was insufficient to satisfy 
Rule 28(a) (5), Ala. R. App. P., now Rule 28(a) (10), Ala. R. 
App. P.); and Hammv. State, 913 So. 2d 460, 486 (Ala. Crim. 
App. 2002) (noncompliance with Rule 28(a) (10) has been deemed 
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a waiver of the claims on appeal). 

Anthony also argued numerous issues which were not 
alleged as claims in the petition and has raised them for the 
first time in his brief on appeal, therefore they are not 
subject to review. See Arrington v. State, 716 So. 2d 237, 
239 (Ala. Crim. App. 1997) ("An appellant cannot raise an issue 
on appeal from the denial of a Rule 32 petition which was not 
raised in the Rule 32 petition") 

A circuit court may summarily dismiss a petitioner's Rule 
32 petition pursuant to Rule 32.7(d), Ala. R. Crim. P., 

"[i]f the court determines that the petition is not 
sufficiently specific, or is precluded, or fails to 
state a claim, or that no material issue of fact or 
law exists which would entitle the petitioner to 
relief under this rule and that no purpose would be 
served by any further proceedings, the court may 
either dismiss the petition or grant leave to file 
an amended petition." 

See also, Hannon v. State, 861 So. 2d 426, 427 (Ala. Crim.. 
App. 2003); Cogman v. State, 852 So. 2d 191, 193 (Ala. Crim. 
App. 2002); Tatum v. State, 607 So., 2d 383, 384 (Ala. Crim. 
App. 1992) . Because the petitioner's claims were not 
sufficiently specific, failed to state a claim, and were 
without merit, summary disposition was appropriate. 

For the foregoing reasons, the judgment of the circuit 
court is due to.be  affirmed. 

AFFIRMED. 

Burke and Joiner, JJ., concur. 
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MARY BECKER MNDOM D. Scott Mitchell 
Presiding Judge Clerk 
SAMUEL HENRY WELCH (' f/ . 

Gerri Robinson 
J. ELIZABETH KELLUM • Assistant Clerk 
LILES C. BURKE (334) 229-0751 
J. MICHAEL JOINER 1 Fax (334) 229-0521 
Judges 

May 22, 2014 

CR-13-0698 
Vertis J. Anthony v. State of Alabama (Appeal from Bullock Circuit Court: CCI0-85.60) 

ORDER 
Having considered the request for oral argument, the briefs of the parties, and the record 

on appeal, the Court finds that oral argument is not necessary for proper disposition of this 
appeal. 

Upon consideration of the above, the Court of Criminal Appeals ORDERS that oral 
argument is disallowed, and therefore this appeal is submitted on briefs of the parties. 

Done this the 22nd day of May, 2014. 

Mary B. Wiffdom, Presiding Judge 
Court of Criminal Appeals 

cc: Vertis J. Anthony, Pro Se 
William Daniel Dill, Asst. Attorney General 



COURT OF CRIMINAL APPEALS 
STATE OF ALABAMA 

D. Scott Mitchell P. 0. Box 301555 
Clerk 4/ Montgomery, AL 36130-1555 

Gerri Robinson : * (334) 229-0751 
Assistant Clerk - Fax (334) 229-0521 

April 17, 2015 

CR-I 3-0698 
Vertis J. Anthony v. State of Alabama (Appeal from Bullock Circuit Court: CCI0-85.60) 

NOTICE 
You are hereby notified that on April 17, 2015, the following action was taken in the above 

referenced cause by tue Court of Crmna1 Appca: 

Application for Rehearing Overruled. 

D. Scott Mitchell, Clerk 
Court of Criminal Appeals 

cc: Hon. L. Bernard Smithart, Circuit Judge 
Hon. Rashawn Harris, Circuit clerk 
Vertis J. Anthony, Pro Se 
William Daniel Dill, Asst. Attorney* General 
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Equal Justice Initiative 

ej 
122 Commerce Street 
Montgomery, Alabama 36104 
334.269.1803 

I'svj L Lt L 
February 14, 2014 

Mr. Vertis Anthony, #282673 
Draper Correctional Facility 
2828 Alabama Highway 143 
Elmore, AL 36025 

Dear Mr. Anthony: 

Thank you for contacting the Equal Justice Initiative (EJI). We get many requests for 
legal assistance from people who are incarcerated and it frequently takes us several 
weeks to review requests for legal aid. We have very limited resources and will not be 
able to provide direct assistance to most people. However, we want you to know that we 
have received your letter, that we will review it, and if there is anything we can do to 
provide assistance, we will get in touch with you as soon as we can. We regret that we 
cannot provide immediate responses to all inquiries because we recognize that your rights 
may have been violated and you are dealing with a difficult situation However, we 
appreciate your taking the time to contact us and we will try to respond to your request if 
we can. 

Thank you again for your letter. 

Sincerely, 

C~-~' 5( 
Bryan A. Stevenson 
Director 
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Rel: 03/06/2015 
Notice: This unpublished memorandum should not be cited as precedent. See Rule 54, A1a.R.App.p. Rule 54(d), 
states, in part, that this memorandum "shall have no precedential value and shall not be cited in arguments or briefs and shall not be used by any court within this state, except for the purpose of establishing the application 
of the doctrine of law of the case, rca judicata, collateral estoppel, double jeopardy, or procedural bar." 

Court of Criminal Appeals 
State of Alabama 

Judicial Building, 300 Dexter Avenue 
P. 0. Box 301555 

Montgomery, AL 36130-1555 

MARY BECKER WINDOM 
Presiding Judge 
SAMUEL HENRY WELCH 
J. ELIZABETH KELLUM 
LILES C. BURKE 
J. MICHAEL JOINER 
Judges 

D. Scott Mitchell 
Clerk 

Gerri Robinson 
Assistant Clerk 
(334) 229-0751 

Fax (334) 229-0521 

MEMORANDUM 

CR-13-0 698 Bullock Circuit Court CC-10-85.60 

Vertis J. Anthony v. State of Alabama 

WELCH, Judge. 

Vertis J.. Anthony appeals the circuit court's summary 
dismissal of his Rule 32, Ala. R. Crim. P., petition for 
postconviction relief. The petition challenged his December 
8, 2011, conviction for attempted murder, a violation of § 
13A-4-2 and 13A-6-2, Ala. Code 1975, and his resulting 
sentence of 35 years' imprisonment. 

This Court affirmed Anthony's conviction and sentence on 
appeal in an unpublished memorandum issued on September 21, 
2012. See Anthony v. State (No. CR-11-0516), So. 3d 
(Ala. Crim. App. 2012) (table) .. The certificate of judgment 
was issued on November 21, 2012. 

1 
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Anthony filed an in forma pauperis application, which was 
granted. The instant petition, Anthony's first, was filed on 
September 11, 2013, and was timely. 

Anthony filed the standard Rule 32 form found in the 
appendix to Rule 32, and attached a supplement setting out his 
detailed claims. On the standard form, Anthony indicated the 
following ground by a checkmark: 12 (A) -- The Constitution of 
the United States or the State Of Alabama requires a new 
trial, a-new sentence proceeding, or other relief. Anthony 
checked the following subheadings listed under this ground: 
12 (A) (2), (Conviction obtained by use of coerced confession); 
12 (A) (3), (Conviction obtained by use of evidence gained 
pursuant to an unconstitutional search and seizure); 12(A) (4), 
(Conviction obtained by use of evidence obtained pursuant to 
an unlawful arrest); 12(A) (6), (Conviction obtained by the 
unconstitutional failure of the prosecution to disclose to the 
defendant evidence favorable to the defendant); 12 (A) (7), 
(Conviction obtained by violation of the protection against 
double jeopardy); and, 12 (A) (9), (Denial of effective 
assistance of counsel) 

Anthony also checked the following grounds: 12(B) -- The 
court was without jurisdiction to render judgment or to impose 
the sentence; 12(C) -- The sentence impose exceeds the maximum 
authorized by law or is otherwise not authorized by law; 12 (D) 
Petitioner is being held in custody after his sentence has 
expired; 12(E) -- Newly discovered material facts exist which 
requires that the conviction or sentence be vacated by the 
court; and, 12(F) -- The petitioner failed to appeal within 
the prescribed time and that failure was without fault on 
petitioner's part. 

In his supplement to the petition, Anthony raised, and 
argued on appeal, numerous claims which he identified by the 
grounds stated in paragraph 12 of the standard Rule 32 
petition. He alleged the following: 

In Claim (A), [12 (A) (2)] Anthony alleged that his 
conviction was obtained by coercion, and also alleged that his 
counsel asked leading questions during cross-examination. 

In Claim (B), [12 (A) (3)] Anthony alleged that a pistol 
was taken from his car as a result of an illegal search. 

2 



Anthony also alleged that the pistol was not used to commit 
the offense and the State's evidence was that another pistol 
found at the scene was used to commit the crime. 

In Claim (C), [12 (A) (4) J Anthony alleged that he was 
unlawfully arrested. Anthony claimed the police officer 
arrested him after hearing the statements of five witnesses, 
but he had never told the officer he shot the victim. 

In Claim (D), [12(A) (6)] Anthony alleged that the State 
unconstitutionally failed to disclose to the defendant 
evidence favorable to the defendant. He then quoted the 
definition of serious physical injury in the criminal code. 

In Claim (E), [12 (A) (7)] Anthony alleged a violation of 
the protection against double jeopardy. He alleged that it 
was possible to have an attempted assault. 

In Claim (F), [12 (A) (7)] Anthony alleged that he did 
not receive effective assistance of counsel. He alleged he 
told the trial judge that appointed counsel was not properly 
representing him. He also alleged counsel failed to object to 
a defective indictment, and did not introduce credible 
evidence in favor of Anthony when a forensic report concluded 
that he had pulled the trigger. 

In Claim (G), [12B] Anthony alleged that the court was 
without jurisdiction and cited a federal case involving the 
amendment of a federal indictment. He also alleged he was 
serving in his fifth year as a guardsman in the Alabama 
National Guard, and was entitled to relief under 18 U.S.C. 
113. He further alleged he had a valid pistol permit. 

In Claim (H), [12C] Anthony alleged that his sentence 
exceeded the maximum authorized, by law. He further alleges 
that he was only guilty of an assault, not attempted murder, 
therefore his sentence was excessive. 

In Claim (I), [12D] Anthony alleged that he was being 
held in custody after his sentence had expired. Be further 
alleged that the prisons were overcrowded and he should have 
already been paroled. 

In Claim (J), [12E] Anthony alleged that newly discovered 
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evidence require his conviction be vacated. He further 
alleged that the injury was not sufficient to implement 
attempted murder, his conviction was against the great weight 
of the evidence, it was based solely on circumstantial 
evidence, and that a single offense cannot be divided into two 
offenses. 

In Claim (K), [12F] Anthony alleged that on direct 
appeal,. the Alabama Supreme Court dismissed his petition for 
certiorari as untimely but did not consider his request for 
reconsideration based on the fact that Veteran's Day allowed 
an extra three ,days for his petition to be filed. 

Without waiting for a response by the State, the circuit 
court issued an order dismissing the petition: 

"This matter comes before the Court on a Rule 32 
Petition. A response having been filed by the 
State,['] and after review of the Court file, the 
Court makes the following findings of fact and 
conclusions of law as follows: 

"The Court finds that the Petitioner's Rule 32 
Petition is without merit and is due to be denied. 
The petitioner has failed to prove that his trial 
counsel was ineffective. He has brought forth no 
factual argument that this Court lacked jurisdiction 
to render judgment. His sentence is valid and 
within the proper range. The petitioner has 
presented no newly discovered facts that would 
entitle him to relief and he is not afforded an out 
of time appeal. 

"It is hereby ORDERED, ADJUDGED and DECREED that 
said Petition be DISMISSED pursuant to the 
provisions of Rules 32.2(a), 32.3, 32.6(b). 
Petitioners request for an evidentiary hearing is 
DISMISSED. All issues are hereby DISMISSED pursuant 
to Rule 32.7 (d),Ala. R. Crim. P." 

(C. 28.) 

'The record contains no response by the State. 



j.  

Appeal 

To the extent that appellant's pleadings are 
comprehensible, they are far from establishing a recognizable 
right to relief. The circuit court correctly concluded that 
Anthony failed to satisfy the pleading requirements of Rule 
32.6(b). For this reason summary denial of appellant's 
petition without an evidentiary hearing was proper. 

None of Anthony's claims are pleaded with the specificity 
required by Rule 32. (6) (b). Anthony has failed to provide a 
"clear and specific statement of the grounds upon which relief 
is sought, including full disclosure of the factual basis of 
those grounds." See Gilmore v. State, 937 So. 2d 547, 550 
(Ala. Crim. App. 2005) 

Moreover, Anthony's brief is a mishmash of numerous 
federal and state case citations, citations to the Code of 
Alabama, and to the federal code, with no correspondence to 
the issues in his petition. 

Anthony has not complied with Rule 28(a) (10), Ala. R. 
App. P., which requires that an argument contain "the 
contentions of the appellant /petitioner with respect to the 
issues presented, and the reasons therefor, with citations to 
the cases, statutes, other authorities, and parts of the 
record relied on." Further, "[a]uthority supporting only 
'general propositions of law'- does not constitute a sufficient 
argument for reversal." Beachcroft Properties, LLP v. City of 
Alabaster, 901 So. 2d 703, 708 (Ala. 2004), quoting Geisenhoff 
v. Geisenhoff, 693 So. 2d 489, 491 (Ala. Civ. App. 1997) . "An 
appellate court will consider only those issues properly 
delineated as such and will not search out errors which have 
not been properly preserved or assigned. This standard has 
been specifically applied to briefs containing general 
propositions devoid of delineation and support from authority 
or argument." Ex parte Riley, 464 So. 2d 92, 94 (Ala. 1985) 
(citations omitted) . See also Spradlin v. Spradlin, 601 So. 
2d 76, 78-79 (Ala. 1992) (holding that citation to a single 
case with no argument as to how that case supports the 
appellant's contention on appeal was insufficient to satisfy 
Rule 28(a) (5), Ala. R. App. P., now Rule 28(a) (10), Ala. R. 
App. P.); and Hamm v. State, 913 So. 2d 460, 486 (Ala. Crim. 
App. 2002) (noncompliance with Rule 28(a) (10) has been deemed 
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a waiver of the claims on appeal). 

Anthony also argued numerous issues which were not 
alleged as claims in the petition and has raised them for the 
first time in his brief on appeal, therefore they are not 
subject to review. See Arrington v. State, 716 So. 2d 237, 
239 (Ala. Crim. App. 1997) ("An appellant cannot raise an issue 
on appeal from the denial of a Rule 32 petition which was not 
raised in the Rule 32 petition") 

A circuit court may summarily dismiss a petitioner's Rule 
32 petition pursuant to Rule 32.7(d), Ala. R. Crim. P., 

"[if the court determines that the petition is not 
sufficiently specific, or is precluded, or fails to 
state a claim, or that no material issue of fact or 
law exists which would entitle the petitioner to 
relief under this rule and that no purpose would be 
served by any further proceedings, the court may 
either dismiss the petition or grant leave to file 
an amended petition." 

See also, Hannon v. State, 861 So. 2d 426, 427 (Ala. Crim. 
App. 2003); Cogman v. State, 852 So. 2d 191, 193 (Ala. Crim. 
App. 2002); Tatum v. State, 607 So. 2d 383, 384 (Ala. Crim. 
App. 1992) . Because the petitioner's claims were not 
sufficiently specific, failed to state a claim, and were 
without merit, summary disposition was appropriate. 

For.the foregoing reasons, the judgment of the circuit 
court is due to be affirmed. 

AFFIRMED. 

Burke and Joiner, JJ., concur. 



COURT OF CRIMINAL APPEALS 
STATE OF ALABAMA 

MARY BECKER WiN DOM D. Scott Mitchell 
Presiding Judge r Clerk 
SAMUEL HENRY WELCH Gerri Robinson 
J. ELIZABETH KELLUM Assistant Clerk 
LILES C. BURKE (334) 229-0751 
J. MICHAEL JOINER Fax (334) 229-0521 
Judges 

May 22, 2014 

CR-13-0698 
Vertis J. Anthony v. State of Alabama (Appeal from Bullock Circuit Court: CC10-85.60) 

ORDER 
Having considered the request for oral argument, the briefs of the parties, and the record 

on appeal, the Court finds that oral argument is not necessary for proper disposition of this 
appeal. 

Upon consideration of the above, the Court of Criminal Appeals ORDERS that oral 
argument is disallowed, and therefore this appeal is submitted on briefs of the parties. 

Done this the 22nd day of May, 2014. 

Mary B. Wirfdom, Presiding Judge 
Court of Criminal Appeals 

cc; Vertis J. Anthony, Pro Se 
William Daniel Dill, Asst. Attorney General 
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D. Scott Mitchell 7 ,P. 0. Box 301555 
Clerk )Yr Montgomery, AL 36130-1555 

Gerri Robinson (334) 229-0751 
Assistant Clerk '/ ' Fax (334) 229-0521 
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April 17, 2015 

CR-13-0698 
Vertis J. Anthony v. State of Alabama (Appeal from Bullock Circuit Court: CC10-85.60) 

NOTICE 
You are hereby notified that on April 17, 2015, the following action was taken in the above 

referenced cause by ihe Court of Crimna Appeals: 

Application for Rehearing Overruled. 

rD. 7'4iL 
D. Scott Mitchell, Clerk 
Court of Criminal Appeals 

cc: Hon. L. Bernard Smithart, Circuit Judge 
Hon. Rashawn Harris, Circuit Clerk 
Vertis J. Anthony, Pro Se 
William Daniel Dill, Asst. Attorney General 
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• IN THE CIRCUIT COURT OF BULLOCK COUNTY, ALABAMA 

STATE OF ALABAMA, 
0 

.. 

) 
• vs. ) CASE NO.: CC-2010-85 

VERTIS J. ANTHONY, ) S  
Defendant. 

 

ORDER - 

The Defendant, Verlis Anthony, was indicted and arraigned under an 

Indictment for the charge of Attempted Murder and entered a plea of not guilty to the 
• 

. offense. The case was set for a jury trial before this Court. Thereupon, -on the 15th  day 

• of November, 2011, caine a jury of good and lawful citizens, to-wit: Katherine Smoker, 

and eleven others, who were duly impaneled, sworn, and charged by the Court 

• according to law, and before whom the trial of this cause was entered upon and 0 

continued from day to day and from time to time, said Defendant being in open Court 

0 at each and every stage and during all proceedings in ths cause:-- - 0 

NOW, on this 161h  day November, 2011,said jurors upon thefr oaths do say: 

• 
:

0  ., "We, the Jury, find the Defendant, Vertis Anthony, guilty of the offense 
0 0 

0 0 
of Attempted Murder, as charged in the Indictment, beyond a reasonable 

0 doubt." 
0 Time Court, therefore, hereby adjudges the Defendant, Vertis Anthony, guilty of 

0 
the crime of Attempted Murder. 

 

0 0 

• 0
• 

A pre-sentence report has been requested by the Defendant and the Board of 

• Pardon and Parole shall prepare and submit to the Courts, District Attorney and the 
0 

Defendant's attorney, said pre-sentence report. A sentencing hearing shall be held 

• before this Court on December 8, 2011 at 8:30 am. 0 
0 

0 DONE AND ORDERED this 10  day of November, 2011. 
0 0 

0 
• 

0 
0 0 

• Bur Smithart, Presiding Circuit Judge 
0 • 0 0 • 0 Third Judicial Circuit of Alabama -• 
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IN THE CIRCUIT COURT OF BULLOcICOUNTY, ALABA.MA 

STATE OP ALABAMA, ) S  P1aintiff, ) / 
CASENO.:CC-2010-85 S  VRTIS J. ANTHONY, ) Defendant. ) 

SENTENCING ORDER 

The Defendant was found guilty of the crime of Attempted Murder, by ajtY oflispeers, 

and the Court having set aside this 8th  day of December, 2011 for sentencing On 

- dnt)eared the ')efndanwth hijtir ph itt4yiieLthe fui1f 'fpU 
- 

constitutional rights with the colloquy being taken down by the court reporter. The Court 

inquired of the Defendant if he had anything  to say why sentence should not now be pronounced 

upon him and Defendant said nothing. 

IT IS, THEREFORE, the sentence of the law and the judgment of this Court that the JY' 

Defendant be, and hereby is, sentenced to the penitentiary of the State of Alabama for a period of 

Program with the Department of Corrections. 

DONE AND ORDERED this 8'  day of December, 2011. 

4* 

• Burt Smithart, Presiding Circuit Judge 
S Third Judicial Circuit of  Alabama 

Thirty (35) years. 

Victim's Compen 

$5,138.15. 

The en 

TilER ORDERED that the Defendant shall pay $50.00 for the Crime 

ion Fund, attorney fees, court costs and restitution in the amount of 

AlAO C4 LSU Cqx 

it is FURTHER ORDERED to attend and complete the Dual Diagnosis 



0 

e. 

REL: 09/21/2012 

Notice: This unpublished memorandum should not be cited as precedent. See Rule 54, A1a.R.App.P. Rule 54(d), states, in part, that this memorandum "shall, have no precedential value and shall not be cited in arguments or 
briefs and shall not be used by any court within this state, except for the purpose of establishing the application 
of the doctrine of law of the case, res judicata, collateral estoppel, double jeopardy, or procedural bar." 

Court of Criminal Appeals 
State of Alabama 

Judicial Building, 300 Dexter Avenue 
P. 0. Box 301555 

Montgomery, AL 36130-1555 

MARY BECKER WINDOM 
Presiding Judge 
SAMUEL HENRY WELCH 
J. ELIZABETH KELLUM 
LILES C. BURKE 
J. MICHAEL JOINER 
Judges 

D. Scott Mitchell 
Clerk 

Gerri Robinson 
Assistant Clerk 
(334) 229-0751 

Fax (334) 229-0521 

MEMORANDUM 

CR-11-0516 Bullock Circuit Court CC-10-85 

Vertis Jerome Anthony v. State of Alabama 

WINDOM, Presiding Judge. 

Vertis Jerome Anthony appeals his conviction for 
attempted murder, a violation of §§ 13A-4-2 and 13A-6-2, Ala. 
Code 1975, and his resulting sentence of 35 years in prison. 
Anthony did not file any postjudgment motions. 

On appeal, Anthony's appellate counsel filed a brief and 
a motion to withdraw pursuant to Anders v. California, 386 
U.S. 738 (1967) . In his brief, counsel asserted that he had 
not found any meritorious issues for this Court to review. On 
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July 19, 2012, this Court issued an order stating that Anthony 
had until August 16, 2012, to file any pro se issues. On 
August 14, 2012, Anthony filed his pro se issues for this 
Court's consideration. After thoroughly reviewing the record 
in this case and Anthony's pro se issues, this Court has not 
found any arguable issues. 

Accordingly, the circuit court's judgment is affirmed. 

AFFIRMED. 

Welch and Joiner, JJ., concur. 

2 



COURT OF CRIMINAL APPEALS 
SATE OF ALABAMA 

D. Scott Mitchell P.O. Box 301555 Clerk Montgomery, AL 36130-1555 Gerd Robinson (334) 229-0751 Assistant Clerk Fax (334) 229-0521 

November 2, 2012 
CR-11-0516 
Vertis Jerome Anthony v. State of Alabama (Appeal from Bullock Circuit Court: CC 10-85) 

NOTICE 
You are hereby notified that on November 2, 2012 the following action was taken in the 

above referenced cause by the Court of Criminal Appeals: 

Application for Rehring Overruled. 

tD. 
D. Scott Mitchell, Clerk 
Court of Criminal Appeals 

cc: Hon. L. Bernard Smithart, Circuit Judge 
Hon. Wilbert M. Jernigan, Circuit Clerk 
Lance Abbott, Attorney 
Vertis Jerome Anthony, Pro Se 
William Daniel Dill, Asst. Attorney General 
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THE STATE OF ALABAMA - - JUDICIAL DEPARTMENT 
THE ALABAMA COURT OF CRIMINAL APPEALS 

CR-11-0516 
Vertis Jerome Anthony v. State of Alabama (Appeal from Bullock Circuit Court: 
CC1 0-85) 

CERTIFICATE OF JUDGMENT 

WHEREAS, the appeal in the above referenced cause has been duly submitted and 
considered bythe Court of Criminal .'ppeals; and 

WHEREAS, the judgment indicated below was entered in this cause on September 
21st 2012: 

Affirmed by Memorandum. 
NOW, THEREFORE, pursuant to Rule 41 of the Alabama Rules of Appellate 

Procedure, it is hereby certified that the aforesaid judgment is final. 
Witness.D. Scott Mitchell, Clerk 
Court of Criminal Appeals, on this 
the 21st day of November, 2012. 

Clerk 
Court of Criminal Appeals 
State of Alabama 

cc: Hon .'L Bernard Smithart, Circuit Judge 
Hon. Wilbért M. Jernigan, Circuit Clerk 
Lance Abbott, Attorney 
Vertis Jerome Anthony, Pro Se 
William Daniel Dill, Asst. Attorney General 
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IN THE SUPREME COURT OF ALABAMA 
November 27, 2012 

1120239 
Ex parte Vertis Jerome Anthony. PETITION FOR WRIT OF CERTIORARI TO THE COURT OF 
CRIMINAL APPEALS (In re: Vertis Jerome Anthony v. State of Alabama) (Bullock Circuit Court: 
CC-1 0-85; Criminal Appeals : CR-I 1-0516). 

ORDER 

IT IS ORDERED that the petition for writ of certiorari is dismissed as untimely 
filed. The filing deadline for a petition for a writ of certiorari is jurisdictional and 
cannot be waived or extended by this Court. Rule 26(b), Alabama Rules of 
Appellate Procedure. 

Rule 39(c)(2), Alabama Rules of Appellate Procedure, provides that a petition 
for writ of certiorari must be filed with the Clerk of the Supreme Court pursuant to 
Rule 25(a), Alabama Rules of Appellate Procedure, within 14 days (2 weeks) of the 
decision of the Court of Criminal Appeals on the application for rehearing. The 
application for rehearing was overruled by the Court of Criminal Appeals on 
November 2, 2012, and a petition for a writ of certiorari was due to be filed on or 
before November 16, 2012. Therefore, this petition, filed on November 17, 2012, is 
untimely and is dismissed. 

I Robert G. Esdele, Sr., as Clerk of the Supreme Court 
of Alabama, do hereby certify that the foregoing is 
a full, true and correct copy of the Instrument(s) 
herewith set out as same appear(s) of record In said 
Court 
Witness my had this  27th &V  d November 2012 

Clerk, Supreme Court of Alabama 
cc: 
Hon. D. Scott Mitchell 
Vertis Jerome Anthony 
Hon. Luther Strange 
William Daniel Dill, Esq. 
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• KçQU4MA13AMA 

IN THE CIRCUIT COURT OF BULLOCK COUNTY, ALABAMA  A' 

STATE OF ALABAMA 

V. ) Case No.: CC-2010-000085.00 

ANTHONY VERTIS J 

Defendant. 

ORDER 

This matter comes before the Court on a Rule 32 Petition. A response having 

been filed by the State, and after review of the Court file, the Court makes the following 

findings of fact and conclusions of law as follows: 

The Court finds that the Petitioner's Rule 32 Petition is without merit and Is due 

to be denied The petitioner has failed to prove that his trial counsel was ineffective. He 

has brought forth no factual argument that this Court lacked jurisdiction to render 

judgment. His sentence is valid and within the proper range. The petitioner has 

presented no newly discovered facts that would entitle him to relief and he is not 

afforded an out of time appeal. 

It is hereby ORDERED, ADJUDGED and DECREED that said Petition be DISMISSED 

pursuant to the provisions of Rules 32.2 (a), 32.3, 32.6 (b). Petitioners request for an 

evidentiary hearing is DISMISSED. All issues are hereby DISMISSED pursuant to Rule 

32.7 (d), Ala.R.Crim.P. 

DONE this 2111  day of January?  2014. 

/s/ HON. BURT SMITHART 

CIRCUIT JUDGE 
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S 

WRIT OF SPERVISORY CONTROL 

" A writ which is issued only to correct erroneous rulings made 
by the lower court within its jurisdiction, where there is no ap-

peal, or the remedy by appeal cannot afford adequate relief, and 

gross injustice is threatened as the result of such rulings. It 

is in nature of summary appeal to control course of litigation in 

trial court when necessary to prevent miscarriage of justice, and 

v may be employed tp. prevent extended and neless litigation." 

State ex rel. Regis v. District Court of Second Judicial Dist. in and for 
Silver Bow County, 102 Mont. 74, 55 p. 2d 1295 

" Function of " writ of supervisory control " is to enable the.. 

Supreme Court to control course litigation in inferior courts 

where such courts are proceeding within their jurisdiction, but 

by mistake of law, or willful disregard of it, are doing gross in 

justice and there is no appeal or remedy by appeal is inadequate. 

State ex rel. state Bank of Townsend v. District Court of 

First Judicial Dist. in and for Lewis and Clark County, 94 

Mont. 551, 25 P. 2d 396. 

II 
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Inmate Anthony request this court to render the judgment to 

remand the cause for sentence reduction as before in prior 

reviews. Inmate Anthony while incarcerated has medical issues 

where adverse conditions contribute to remain. The adverse condi-

tion places Inmate Anthony at high risk of subsiding to inmates 

that harbor illnesses. 

Inmate Anthony ha previously filed injunction pending 

appeal with the courts of Criminal Appeal but have not received 

response. Inmate Anthony also has attempted to transfer but has a 

medical hold (HC3) where classification qualified as ineligible. 

However, upon consulting with Medical Physican, Dr. Stone, con-

cluded that Anthonys' condition was one that requires the patient 

to undergo treatment such Emberial or Humeria. In addition, such 

treatment requires the patient to be away from adverse circum-

stanceses such as Aids, lily, STITs,  STD's,etc.,... 

I 
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Rule 39. Petitions for Writ of Certiorari; 

Review of Decisions of Courts of Appeal. 

(a) Consideration Governing. certiorari Review; Grounds. 

Certiorari review is not a matter of right, but of judicial dis-

cretio. A petition for a writ of certiorari will be granted only 

when there are special and important reasons for the issuance o 

the writ. 
. 

(D) From decisions in conflict with prior decisions of the 

Supreme Court of the United States, the Supreme Court of Ala-

bama, the Alabama Court of Criminal Appeals, or the Alabama 

Court of Civil Appeals; Provided that; 

1. When subparagraph (a)(1)(D) is the basis of the peti-

tion, the petition must quote that part of the opinion of 

the court of appeals and that part of the prior decision 

the petitioner alleges are in conflict; 



Advers Rulings 

Without waiting for a response by the state, the circuit court ,  

issued an order dismissing the petition: 

This matter comes before the Court on a Rule 32 Petition. A 

teonse having been filed by the state, [1] and after review 

of the Court file, theCourt makes the following findings of fa-

fact and conclusions of law as follows: 

" The Court finds that the Petitioner's Rule 32 Petition'  is 
without merit and is due to be denied. The petitioner has fail-

ed to prove that his trial counsel was ineffective. He has 

brought forth no factual argument that this Court lacked Juris-

diction. to render judgment. His sentence is valid and within 

the proper range. The petitioner has presented no newly disco- 

vered facts that would entitle him to relief and he is not 

afforded an out of time appeal. 

It is hereby ORDERED, ADJUDGED and DECREED that said Peti-

tion be DISMISSED pursuant to the provisions of Rules 32.2(a), 

32.3, 32.6 (b). Petitioners request for an evidentiary hearing 

is DISMISSED. All issues are hereby DISMISSED pursuant topRule 

32.7 (d), Ala. R. Crim. P. " 

(C. 28.) 

[I]The record contains no response by the State. P.(4) 

F-". 
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A 

Adverse Rulings 

A circuit court may summarily dismiss a petitioner's Rule 32 

petition pursuant to Rule 32.7 (d), Ala. R. Crim. P., 

if [i]f the court determines that the petition is not suffi-

ciently specific, or Is precluded, or fails to state a claim, 

or that no material issue of fact or law exists which would 

entitle the petitionerk to relief under this rule and that no 

purpose would be served by any further proceedings, the court 

may either d'ismiss the petition or grant leave to file an 

amended petition. " P. (6) 

10 



Petitioner respectfully request that after a perliminary exam-

ination, the Writ of Certiorari be granted and that this couri, proc 

ceed under its rules to review the' matters complained of, and re-

verse the judgment of the Court of Criminal Appeals, and for such 

other, relief as Petitioner may be entitled. 

I certiy that I have this day I O/5 served copies 

of this petition and the brief on all partieYto the appeal in the 

Court of Appeals and the Court of Criminal Appeals. 

7  orney or Petit 

Vertis J. Anthony, AIS#282673 

Draper Correctional Center 

2828 Alabama Hwy 143 

Elmore, Alabama 36025: 

1 
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V. 

Notice: This unpublished memorandum should not be cited as precedent. See Rule 54 • Ala.R .lipp. P. Rule 54(d) 
states, in part, that this memorandum "shall have no prcedantial value and shall not be cited in argursante or 
briefs and shall not be used by any court within this state,  except for the purpose of establishing the application 
of the doctrine of law of the case, rae judicata, collateral eatoppal • double jeopardy, or procedural bar." 

Court of Criminal Appeal; RELEASED 
State of Alabama 

- 
Judicial Building, 300 Dexter Avenue 11A  

P.O. Box 301555 
Montgomery, AL 36130-1555 CLERK 

LA COURT CRIMINAl. APPEALS, 

MARY BECKER WINDOM D. Scott Mitchell 
Presiding Judge Clerk 
SAMUEL HENRY WELCH Gerri Robinson 
J. ELIZABETH KELLUM Assistant Clerk 
LILES C. BURKE 334) 229-0751 
J. MICHAEL JOINER Fax 334) 229-0521 
Judges 

V I 
MEMORANDUM;  

CR-13-0698 Bullock Circuit Court CC-10-85.60 

Vertis J. Anthony v. State of Alabama 

WELCH, Judge. 

Vertis J. Anthony appeals the circuit court's summary 
dismissal of his Rule 32, Ala. R. Crim. P.., petition far 
postconviction relief. The petition challenged his December 
8, 2011, conviction for attemptedmurder, a violation of § 
13A-4-2 and 13A-6-2, Ala. Code 1975, and his resulting 
sentence of 35 years' imprisonment. 

This Court affirmed Anthony's conviction and sentence on 
appeal in an unpublished memorandum issued on September 21, 
2012. See Anthony v. State (No. CR-11--0516), So. 3d 
(Ala. Crim. App. 2012) (table). The certificate of judgment 
was issued on November 21, 2012. 

V 1 
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Anthony filed an in forma pauperis application, which was 
granted. The instant petition, Anthony's first, was filed on 

11 )11 •: tirna1 
i... tU_ L. . . , •. .. ._ , .. .., • 

Anthony filed the standard Rule 32 form found in the 
appendix to Rule 32, and attached a supplement setting out his 
detailed claims. On the standard form, Anthony indicated the 
following ground by a checkmark: 12(A) -- The Constitution of 
the United State or the State of Alabama requires a new 
trial, a new sentence proceeding, or other relief. Anthony 
checked the following subheadings listed under this ground: 
12(A) (2), (Conviction obtained by use of coerced confession); 
12(A)(3), (Conviction obtained by use of evidence gained 
pursuant to an unconstitutional search and seizure); 12(A) (4), 
(Conviction obtained by use of evidence obtained pursuant to 
an unlawful arrest); 12(A) (6), (Conviction obtained by the 
unconstitutional failure of the prosecution to disclose to the 
defendant evidence favorable to the defendant); 12(A) (7), 
(Conviction obtained by violation of the protection against 
double jeopardy); and, 12(A) (9), (Denial of effective 
assistance of counsel) 

Anthony also checked the following grounds: 12(B) -- The 
court was without jurisdiction to render judgment or to impose 
the sentence; 12(C) - The sentence impose exceeds the maximum 
authorized by law or is otherwise not authorized by law; 12(D) 
Petitioner is being held in custody after his sentence has 
expired; 12(E) -- Newly discovered material facts exist which 
requires that the conviction or sentence be vacated by the 
court; and, 12(F) -- The petitioner failed to appeal within 
the prescribed time and that failure was without fault on 
petitioner's part. 

In his supplement to the petition, Anthony raised, and 
argued on appeal, numerous claims which he identified by the 
grounds stated in paragraph 12 of the standard Rule 32 
petition. He alleged the following: 

In Claim (A), [12(A) (2)] Anthony alleged that his 
convition was obtained by coercion, and also alleged that his 
counsel asked leading questions during cross-examination. 

.I-r(Claim (B), [12 (A) (3)] Anthony alleged that a pistol 
ataken from his car as a result of an illegal search. 

2 
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Anthony also alleged that the pistol was not used to commit 
the offense and the. State's evidence was that another pistol 
found at the scene was used to commit the crime. 

p 

In Claim (C), [12 (A) (4)] Anthony alleged that he was 
unlawfully arrested. Anthony claimed the police officer 
arrested him after hearing the statements of five witnesses, 
but he had never told,  the officer he shot the victim. 

In Claim. (D), [12(A)(6)] Anthony alleged that the State 
unconstitutionally—fàTiled to disclose to the defendant 
evidence fvofäble to the defendant. He then quoted the 
defii-tn of serious physical injury in the criminal code. 

In Claim (E), [12(A) (7)] Anthony alleged a violation of 
the protection against double jeopardy. He alleged that it 
was possible to have an attempted assault. 

In Claim (F), [12(A) (7)] Anthony alleged that he did 
not receive effective ass istanof counsel. He alleged he 
told the trial judge __tha:t appointed counsel was not properly 
representing him.-}-e also alleged counsel failed to object to 
a def ective -indictment, and did not introduce credible 
evidençe- 1n favor of Anthony when a forensic report concluded 
thathe had pulled the trigger. 

In Claim (G), [12B) Anthony alleged that the court was 
without jurisdiction and cited a federal case involving the 
amendment of a federal indictment. He also alleged he was. 
serving in his fifth year as a guardsman in the Alabama 
National Guard, and was entitled to relief under 18 U.S.C. 
113. He further alleged he had a valid pistol permit. 

In Claim (H), [12C) Anthony afleged that his sentence 
exceeded the maximum by law. He further alleges 
that he was only-guilty of an assault, not attempted murdei, 
therefore- his sentence was excessive. 

In Claim (I), [12D] Anthony alleged that he was being 
held in custody after his sentence had expired. He further 
alleged that the prisons were overcrowded and he should have 
already been paroled. 

In Claim (J), [12E] Anthony alleged that newly discoverd 

N 
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evidence require his Conviction be vacated. He further,  
alleged that the injury was not sufficient to implement 
attempted murder, his Conviction was against the great weight 
of the evidence, it was based solely on Circumstantial 
evidence, and that a single offense cannot be divided into to 
offenses. 

In Claim (K), [12F] Anthony alleged that on direct 
appeal, the Alabama Supreme Court dismissed his petition for 
certiorari as untimely but did not consider his request for 
reconsideration basedon the fact that Veteran's Day allowed 
an extra three days for his petition to be filed. 

Without waiting fbr a response by the State, the circuit 
court issued an order dismissing the petition: fi-Jw 

"This matter comes before the Court on a Rule 32 
Petition. A response having been filed by the 
State, [1]  and after review of the Court file, the 
Court makes the following findings of fact and 
conclusions of law as follows: 

"The Court finds that the Petitioner's Rule 32 
Petition is without merit and is due to be denied. 
The petitioner has failed to prove that his trial 
counsel was ineffective. He has brought forth no 
factual argument that this Court lacked jurisdiction 
to render judgment. His sentence is valid and 
within the proper range. The petitioner has 
presented no newly discovered facts that would 
entitle him to relief and he is not afforded an out 
of time appeal. 

"It is hereby ORDERED, ADJUDGED and DECREED that 
said Petition be DISMISSED pursuant to the 
provisions of Rules 32.2(a), 32.3, 32.6(b). 
Petitioners request for an evidentiary hearing is 
DISMISSED. All issues are hereby DISMISSED pursuant 
to Rule 32.7(d),Ala. R. Crim. p." 

(C. 28.) 

'The record  contains no response by the State 

(if 



.1 Appeal 

To the extent that appellant's pleadings are 
comprehensible, they are far from establishing a recognizable 
right to relief. The circuit court correctly concluded that 
Anthony failed to satisfy the pleading requirements of Rule 
32.6(b). For this reason summary denial of appellant',s 

,petition without anvidentiary hearing was proper. 

None of Anthony's claims are pleaded with the specificity 
required by Rule 32.(6)(6). Anthony has failed to providea 
"clear and specific sttement of the grounds upon which relief 
is sought, including full disclosure of the factual basis of 
those grounds." See Gilmore V. State, 937 So. 2d 547, 550 
(Ala. Crim. App. 2005) 

Moreover, Anthony's brief is a mishmash of numerous 
federal and state case citations, citations to the Code of 
Alabama, and to the federal code, with no correspondence to 
the issues in his petition. 

Anthony has not complied with Rule 28(a) (10), Ala. R. 
App. P., which requires that an argument contain "the 
contentions of the appellant /petitioner with respect to the 
issues presented, and the reasons therefor, with citations to 
the cases, statutes, other authorities, and parts of the  
record relied on. Further, "[a]uthority  supporting only 
'general propositions of law' does not constitute a sufficient ar!gument for reversal." Beachcroft Properties, LLP v. City of 
Alabaster, 901 So. 2d 703, 708 (Ala. 2004), quoting Geiserihoff 
v.Geisenhoff, 693 So, 2d 489, 491 (Ala. Civ. App. 1997). "An 
appellate court will consider only those issues properly 
delineated as such and will not search out errors which have 
not been properly preserved or assigned. This standard has 

• been specifically applied to briefs containing general 
• propositions devoid QfdelineatiQn and support from authority 

or argument." Ex parteRilev, 464 So. 2d 92, 94 (Ala. 1985) 
(citations omitted). See also Spradlin v. Spradlin, 601 So. 
2d 76, 78-79 (Ala. 1992) (holding that citation to a single 
case with no argument as to how that case supports the 
appellant's contention on appeal was insufficient to satisfy 
Rule 28(a)5), Ala. R. App. P., now Rule 28(a) (10), Ala. R. 
App. P.); andHamm v. State, 913 So. 2d 460, 486 (Ala. Crim. 
App, 2002) (nohcompliance with Rule 28(a) (10) has been deemed 

.H 
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a waiver of the claims on appeal). 

Anthony also argued numerous issues which were not 
alleged as claims in the petition and has raised them for the 
first time in his brief on appeal, therefore they are not 
subject to review. See Arrington v. State, 716 So. 2d 237, 
239 (Ala. Crim. App. 1997) ("An appellant cannot raise an issue 
on appeal from the denial of a Rule 32 petition which was not 
raised in the Rule 32 petition"). 

A circuit court may summarily dismiss a petitioner's Rule 
32 petition pursuant to Rule 32.7(d), Ala. R. Crim. P., 

"[i]f the court determines that the petition is not 
sufficiently specific, or is precluded, or fails to 
state a claim, or that no material issue of fact or 
law exists which would entitle the petitioner to 

• relief under this rule and that no purpose would be 
• served by any further proceedings, the court may 

either dismiss the petition or grant leave to file 
an amended petition." 

See also, Hannon v. State, 861 So. 2d 426, 427 (Ala. Crim. 
App. 2003); Cowman v. State, 852 So. 2d 191, 193 (Ala. Crm. 
App. 2002); Tatum v. State, 607 So. 2d 383, 384 (Ala. Crim. 
App.- 1992). Because the petitioner's claims were not 
sufficiently specific, failed • to state a claim, and were 
without merit, summary disposition was appropriate. 

For the foregoing reasons, the judgment of the circuit 
court is due to be affirmed. 

AFFIRMED. 

Burke and Joiner, JJ., concur. 
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3110-4 - .J  'CAUSE  £ h. 

For Li rean.: tn kt OI ti !O) 

tii.u1y I,  i i. rç u. cd r t  e, re c t iv e ct p. y  

Rules oi Appellate Procedure P. 638 
Rule 4 p1 of Right - iTh 7k; 

(c) Appeals by Inmates Coiifted in IStittfoiG. 
II a atE con.E1red In an ist:ituji)r a n4 roceI, Pro 

ea ip, ")t1cc of appeal in either a izivil or rl mival  
ti& ZWtjC 111 1 e on .derd tie12 f i le-0, if it •i poit 
in the illail Sy o- tem on or before tbe la 
Qay iZ f iling."  

The correspondeDce datzed May 6, 2015 a.-i d found in the iOTI. 
undor iILINGS 9J669R 01 C0PiCG&S3Ifl 

ETC: 3 

FILi4: Pniers re nt can  *id rd ii icc ut.1 RCEIV y te 
•cier o2 tiis Cotrt; hover, prs ha U be ed fi.1€i n the 
day o -mailing if of 
UNLTD $1'S Po.srAL 3RVIC. is used, Zee Rule 23(a). 

Rules of Appellete Procedure, P. 675 

Rule 39  Petitions for writ of Certirri 

(1) 'rise Ecr fi1Ln. t 1. t. i f3r t; t. r 
shall be fil ed with the clerk of the Supreme Court pursuant to 

Rule 25(a) within j4 nays ( wek) oi th.i deci.idon o ihe Court 
ot Cr ii1 A o t? 43p j)iiCti)a 1 or reEn.r 

F 



The papers should be deaee tieiy fild cause all the above 

rulrents were noet in regards to being timely filed. This was 

accomplished by the stamp of the. United Postal Service dated May 

4, 2015 on the writ of certiorari, pursuant to Rule  

New Rule 25A, A].abaiaa Rules of I e.Llate Procecure, "re-quires  

that the appellant docwie.nts be signed by at leant one attorny of 

record or, in a case in which tee party Is proceeding pro se, by 

the party Being the Appellunt is proceeding Pro Sc, :tis signat 

Lure: ;as all req, uired, ,accord!n to Rule 251., 

There are issues that affect this time frame that this court 

must take into consideration. As stated in the order to show 

cause, the petitioner was instructed to comply by $ this court 

iituin fourteen (.14) deyc froci the cete of this order as to 'hy 

the petition should he n ider tirely filed,". Tese orders 

are the same and focus on the date of tue typing of Lae order. 

Rule 39 (c)(2) implements the same requirements. 
Therefore astated in iuie c). the documents are considered 

f3.lea when tte clerk of the hupreme Coi..rt receves them while the 

postage serves as annotated record stamp as timely filed.This re-

quireent was meet; however, the appeilftnt understand how ic may 

appear to late. Primerely because the letter eataidishes a start-

ing point in delivery but this date will change if the envelope 

contain a different date and in the instances of the return judg- 

ment from the Court f Criminal A1jeai nd from tle Alabama 

upree Court both contain different letter dates arid different 

postage dates. Moreover ard in these instances, when the mail is 

delivered on Fridays and in these instances it was, the inmates 
Will not race ivu the mail uutii after tqom en the following on-

day 

The Courts of Criminal Appeals return judgment on the appli- 

cation re-- hear inc was dated April 17 2i-J-5: however the not. 

dated Aorii 2(L, 2015 which createn a three (3) cIa d:Lf 06  rericn nd 

other day because the inmate received, it after C0h. Theretore 

in pursuant to Rule 25(a), ' Filing: Papers are not considered 

filed until Received by t.'-, u Clerk of this court; ioevur, papers 

shall be deere filed on the day of mailin if, . . .Expresr: jt:i.l 

of te tinited States Postal Service is used. See 25(a)." 

I 



Therefore the Courts deemed the documnts flied the date received \ 
and also where the Initial first day as in the fourteen (l') to 

ply should start once the inmate actually receive the correspon 

dance. 7 
See Also: 

Rule 4(c) - Rules of Appellate Procedure, P.638. 

If an inmate confined in an Institution and proceeding Pro -• 

Se files a notice of appeals in either civil or a Criminal 

Case, the notice will be considered timely flied if it is 

deposited in the institution internal Mail System on or be-

fore the last day for filing."..-._  

For the forgoing reasons, the Petition should be deemed time 

ly filed based upon the date of the postage mark Pursuant to Rule 

4 (c) and 25(a). According to 254, the petitioner signature was 

the only signature required if the petitioner was filing Pro Se 

which he did. The only other matter Is the petition being hand 

written or if the petition contain any clerical errors inwhich 

the petitioner would be gladely to correct any corrections.. 



CRT11CA& OF $&IG 

I certify that L have this day erved copies  

of this petition and the brief on all part-fl es to the Aiebm 
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IN THE SUPREME COURT OF ALABAMA 
May 27, 2015 

1140825 
Ex parte Vertis J. Anthony. PETITION FOR WRIT OF CERTIORARI TO THE COURT OF CRIMINAL APPEALS (In re: Vertis J. Anthony v. State of Alabama) (Bullock Circuit Court: CC-10-85.60; Criminal Appeals: CR-13-0698). 

ORDER DISMISSING PETITION 

Upon receipt of the Petitioner's Response to this Court's Order, and upon review of same, it is ordered that the certiorari petition filed in this cause is DISMISSED as 
untimely filed. See Rule 39(c)(2) and Rule 25(a)(3)(B), Ala. R. App. P. 

I, Julia Jordan Weller, as Clerk of the Supreme Court of Alabama, do hereby certify that the foregoing is a full, true, and correct copy of the instrument(s) herewith set out as same appear(s) of record in said Court. 
Witness my hand this 27th day of May, 2015. 

tCrk',4Suprtme Court of Alabama 
cc: 
Hon. D. Scott Mitchell 
Hon. L. Bernard Smithart 
Hon. Luther Strange 
Vertis Jerome Anthony 
William Daniel Dill, Esq. 
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THE STATE OF ALABAMA - - JUDICIAL DEPARTMENT 

THE ALABAMA COURT OF CRIMINAL APPEALS 

CR- 17-0658 

Ex parte Drelijah J. Muhammad 

PETITION FOR WRIT OF MANDAMUS 

(In re: State of Alabama v. Dreiijah Joshua Muhammad, II) 

Clarke District Court No. DC-18-109 

ORDER 

Drelijah J. Muhammad filed this petition for a writ of mandamus requesting 
that this Court order his immediate release from custody because, he says, the Clarke 
County District Court has no legal authority to hold him in custody. 

This mandamus petition is filed against a district court. Section 12-11-30(4), 
Ala. Code 1975, states: "The circuit court shall exercise a general superintendence over 
all district courts, municipal courts, and probate courts." For the foregoing reasons, 
this case is hereby TRANSFERRED to the Clarke Circuit Court for that Court to 
exercise its supervisory jurisdiction over the District Court. 

Done thiql/Oth day of May, 2018. 

MARY BC1 TINDO., PRESIDING JUDGE 

cc: Hon. Gaines C. McCorquodale, Presiding Circuit Judge 
Hon. James H. Morgan, Jr., District Judge 
Hon. Summer Scruggs Padgett, Circuit Clerk 
Spencer Brent Walker, District Attorney 
Drelijah J. Muhammad, pro se 
Office of the Attorney General 



Ex parte Attorney General Troy King et al.; (In re: Justin Price et al. v. Attorney General Troy King et al.) 
SUPREME COURT OF ALABAMA 

50 So. 3d 1056; 2010 Ala. LEXIS 72 
1090295 

April 23, 2010, Released 

Editorial Information: Subsequent History 
. Released for Publication November 4 2010 As Corrected March 30 2011 

Editorial Information: Prior History
o rtMl% 

:- 

\ - AN _
. —(Montgomery Circuit Court, CV-09-849). Truman M. Hobbs, Jr., Trial Judge. r 

Disposition: 
PETITION GRANTED; WRIT ISSUED. 

Counsel For Petitioners: Troy King, atty. gen., Corey L. Maze, James W. Davis, William G. Parker, Jr., asst. attys. gen. 
For Respondents: Edgar C. Gentle Ill, K. Edward Sexton II, Mark Englehart, Diandra Debrosse Burnley, Gentle, Turner & Sexton, Birmingham. Judges: STUART, Justice. Lyons, Woodall, Smith, Bolin, Parker, Murdock, and Shaw, JJ., concur. Cobb, C.J., concurs in the result. 

CASE SUMMARY 

PROCEDURAL POSTURE: Petitioner state filed a petition for a writ of mandamus with regard to the order of the Montgomery Circuit Court (Ala.) that denied its motion to dismiss respondent voters' action. Writ of mandamus was issued because plaintiffs lacked standing because none of them or members of the putative class had their own voting rights infringed in 1901 with regard to ratification of the state constitution and as such none of them had suffered a particularized injury that affected him or her in a personal and individual way. 

OVERVIEW: The voters asserted that in i.i, election officials in 12 "black belt counties" manipulated election returns to ensure that the Içj constitution received sufficient votes to be ratified. The voters further claimed that the goal of the constitutional convention of 1901 was to produce a new constitution to maintain white supremacy in the government of Alabama and that the constitution drafted at the convention sought to achieve that end by disenfranchising African-American citizens through the use of poll taxes and residency, literacy, and property-owning requirements. The voters asked the court to declare the 1901 constitution void and to issue a permanent injunction to prohibit the state from enforcing its provisions. The state moved to dismiss on the grounds that the voters lacked standing. The supreme court found that the voters lacked standing because none of the voters or members of the putative class had their own voting rights infringed in 1901, none of them had suffered a particularized injury that affected him or her in a personal and individual way. Because the voters were not personally denied equal treatment, they had not suffered the particularized injury. 
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OUTCOME: The petition for a writ of mandamus was granted. 

LexisNexis Headnotes 

Civil Procedure > Remedies> Writs> Common Law Writs > Mandamus 
The filing of a petition for the writ of mandamus does not divest the trial court of jurisdiction or stay the case. 

Civil Procedure > Remedies> Writs> Common Law Writs > Mandamus 
A writ of mandamus is a drastic and extraordinary writ that will be issued only when there is: (1) a clear legal right in the petitioner to the order sought; (2) an imperative duty upon the respondent to perform, accompanied by a refusal to do so; (3) the lack of another adequate remedy; and (4) prope invoked jurisdiction of the court. 

- 

Civil Procedure > Pleading & Practice > Defenses, Demurrers, & Objections > Motions to Dismiss Civil Procedure > Remedies> Writs> Common Law Writs > Mandamus 
In reviewing the denial of a motion to dismiss by means of a mandamus petition, reviewing courts do not change the standard of review. 

Civil Procedure > Pleading & Practice > Defenses, Demurrers, & Objections > Motions to Dismiss 
A ruling on a motion to dismiss is reviewed without a presumption of correctness. 'A reviewing court must accept the allegations of the complaint as true. Furthermore, in reviewing a ruling on a motion to dismiss a court will not consider whether the pleader will ultimately prevail but whether the pleader may possibly prevail. 

Civil Procedure > Justiciability> Standing> General Overview 
Constitutional Law> The Judiciary> Case or Controversy> Standing > Elements 
To say that a person has standing is to say that person is the proper party to bring the action. To be a proper party, the person must have a real, tangible legal interest in the subject matter of the lawsuit. Standing turns on whether the party has been injured in fact and whether the injury is to a legally protected right. In the absence of such an injury, there is no case or controversy for a court to consider. Therefore, were a court to make a binding judgment on an underlying issue in spite of absence of injury, it would be exceeding the scope of its authority and intruding into the province of the legislature. The power of the judiciary is the power to declare finally the rights of the parties, in a particular case or controversy. The law of U.S. Const. art. Ill standing is built on a single basic idea -- the idea of separation of powers. 

Civil Procedure > Justiciability> Standing > Injury in Fact 
Constitutional Law> The Judiciary> Case or Controversy > Standing> Elements 
Traditionally, Alabama courts have focused primarily on the injury claimed by the aggrieved party to determine whether that party has standing; however, in 2003 the Supreme Court of Alabama adopted the following, more precise, rule regarding standing based upon the test used by the Supreme Court of the United States. A party establishes standing to bring a constitutional challenge when it demonstrates the existence of (1) an actual, concrete and particularized "injury in fact" -- 'an invasion of a legally protected interest; (2) a causal connection between the injury and the conduct complained of; and (3) a likelihood 
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that the injury will be redressed by a favorable decision. A party must also demonstrate that 'he is a proper party to invoke judicial resolution of the dispute and the exercise of the court's remedial powers. 
Civil Procedure > Justiciability> Standing> General Overview Constitutional Law> The Judiciary> Case or Controversy> Standing> General Overview 
With regard to standing, a wrong to the ancestor is not a wrong to the descendants. 
Civil Procedure > Justiciability> Standing > Injury in Fact Constitutional Law> The Judiciary> Case or Controversy> Standing > Elements 
In cases where stigma has been recognized as an injury for standing purposes, it is the plaintiff who has suffered discrimination or who has been denied equal protection. 

Opinion 

Opinion by: STUART 

Opinion 

(50 So. 3d 1057) PETITION FOR WRIT OF MANDAMUS 
STUART, Justice. 
Justin Price, Charles D. James, Colonel Stone Johnson, James Armstrong, Georgia Gray Hampton, Walter Brown, Jr., Tommie Lee Houston, Frederick D. Richardson, Jr., and Kenneth P. Marshall ("the plaintiffs"), purporting to represent a class made up of Alabama voters, sued, in their official capacities, Attorney General Troy King, Lieutenant Governor Jim Folsom, Jr.,. President Pro Tempore of the Alabama Senate Hinton Mitchem, Speaker of the Alabama House Seth Hammett, and Secretary of State Beth Chapman (hereinafter collectively referred to as "the State defendants"), alleging that they failed to ensure that the current Alabama Constitution ("the 1901 Constitution") was ever properly ratified. In fact, the plaintiffs allege, ratification of the 1901 Constitution was obtained only through voter fraud, and they therefore argue that, under 42 U.S.C. § 1983, the 1901 Constitution should be declared void and that an injunction should be entered prohibiting the State defendants from enforcing the provisions of the 1901 Constitution. The trial court denied the State defendants' motion to dismiss the plaintiffs' action; the State defendants now petition this Court for a writ of mandamus directing the trial court to dismiss the action. We grant the petition and issue the writ. 

On February 4, 2009, the plaintiffs initiated this action by filing a complaint in the Bessemer Division of the Jefferson Circuit Court. The gravamen of their complaint was the allegation that, in 1901, election officials in 12 "black belt counties" 1 manipulated election returns to ensure that the 1901 Constitution received sufficient votes to be ratified. The plaintiffs supported their complaint with the affidavit of Wayne Flynt, a professor of history at Auburn University. Flynt stated in his affidavit that the goal of the Constitutional Convention of 1901 was to produce a new constitution to maintain white supremacy in the government of Alabama and that the constitution drafted.at  the convention sought to achieve that end by disenfranchising African-American citizens through the use of poll taxes and residency, literacy, and property-owning requirements. The 1901 Constitution was ultimately ratified by a 
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statewide vote of 108,613 to 81,734 on the strength of the vote in 12 black belt counties that voted in favor of ratification 36,224 to 5,471, notwithstanding the fact that the majority of voters in those counties at that time was African-American and that the ratification of the 1901 Constitution was largely contrary to the interests of African-Americans. Flynt states that African-Americans in other parts of Alabama voted overwhelmingly against the ratification of the 1901 Constitution and that it is far more likely that the election returns in the 12 black belt counties were the product of fraud than a desire on the part of the African-American voters in those black belt counties, in effect, to disenfranchise themselves. He accordingly concludes that the 1901 Constitution was never properly ratified, and the plaintiffs in their complaint have adopted his argument and reasoning, asking the court to declare the 1901 Constitution void and to issue a permanent injunction prohibiting the State (50 So. 3d 1058) defendants from seeking to enforce its provisions. 
Upon receiving the plaintiffs' complaint, the State defendants moved to transfer the action to the Montgomery Circuit Court and, after the plaintiffs consented to the transfer, the trial court transferred the case on April 28, 2009. The State defendants thereafter filed an answer and moved to dismiss the complaint, arguing generally that tjh.triaLcrtjçi subject-riatter jurisdiction and that the plaintiffs 

October?, 2009, the cotiW' entered an order granting theState defendants' motion to dismiss; however, on OOtober 9 2009, the trial court vacated that order and shduled a hearing for November 3, 2009. On October 16, 2009, the plaintiffs filed a motion opposing the Statedefendañts' motion to dismiss and, on October 30, 2009, the State defendants filed their reply brief. At the conclusion of the November 3, 2009, hearing, the trial court entered an order denying the State defendants' motion to dismiss. 
On November 24, 2009, the State defendants petitioned this Court to issue a writ of mandamus directing the trial court todismiss the plaintiffs' action. On January 27, 2010, we ordered the plaintiffs to file a response. The plaintiffs filed their response on February 11, 2010, the day after filing an amended complaint in the trial court modifying the putative class to include only African-American voters in Alabama, and identifying with more particularity the injuries they alleged they had suffered. 2 The State defendants filed their response to the plaintiffs' petition on February 17, 2010. 
II. 

"As this Court has consistently held, the writ of mandamus is a 
"Ex parte Wood, 852 So. 2d 705, 708 (Ala. 2002)(quoting Ex parte United Se,v. Stations, Inc., 628 So. 2d 501, 503 (Ala. 1993)). "In reviewing the denial of a motion to dismiss by means of a mandamus petition, we do not change our standard of review...."'  Drummond Co. v. Alabama Dep't of Transp., 937 So. 2d 56, 57 (Ala. 2006) (quoting Ex parte Haralson, 853 So. 2d 928, 931 (Ala. 2003)). 

(50 So. 3d 1059) "Pontius v. State Farm Mut. Auto. Ins. Co., 915 So. 2d 557, 563 (Ala. 2005). We construe all doubts regarding the sufficiency of the complaint in favor of the plaintiff. Drummond Co., 937 So. 2d at 58." 
"drastic and extraordinary writ that will be issued only when there is: 1) a clear legal right in the petitioner to the order sought; 2) an imperative duty upon the respondent to perform, accompanied by a refusal to do so; 3) the lack of another adequate remedy; and 4) properly invoked jurisdiction of the court." 
In Newman v. Savas, 878 So. 2d 1147 (Ala. 2003), this Court set out the standard of review of a ruling on a motion to dismiss for lack of subject-matter jurisdiction: 

"A ruling on a motion to dismiss is reviewed without a presumption of correctness. Nance v. 
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( 
Matthews, 622 So. 2d 297, 299 (Ala. 1993). This Court must accept the allegations of the complaint as true. Creola Land Dev., Inc. v. Bentbrooke Housing, L.L.C., 828 So. 2d 285, 288 (Ala. 2002). Furthermore, in reviewing a ruling on a motion to dismiss we will not consider whether the pleader will ultimately prevail but whether the pleader may possibly prevail. Nance, 622 So. 2d at 299." 

"878 So. 2d at 1 148-49.'Ex parte Alabama Dept of Transp., 978 So. 2d 17, 20-21 (Ala. 2007). 
Ill. 

In their petition for the writ of mandamus, the State defendants argue that the trial court erred in failing to dismiss the plaintiffs' complaint because, they allege, the trial court does not have subject-matter jurisdiction. 3 The trial court lacks subject-matter jurisdiction, the State defendants argue, because: (1) the plaintiffs lack standing; (2) there is no statute that authorizes an "election contest" such as this; and (3) the complaint raises a nonjusticiable political question. As explained subsequently,we agree that the plaintiffs lack standing; accordingly, we need hot cohsider the State defendants' latter two arguments at this time. - 

In Town of Cedar Bluff v. Citizens Caring for Children, 904 So. 2d 1253, 1256 (Ala. 2004), this Court explained the standing requirement as follows: 
"To say that a person has standing is to say that that person is the proper party to bring the action. To be a proper party, the person must have a real, tangible legal interest in the subject matter of the lawsuit.' Doremus v. Business Council of Alabama Workers' Comp. Self-Insurers Fund, 686 So. 2d 252, 253 (Ala. 1996). 'Standing. . . turns on "whether the party has been injured in fact and whether the injury is to a legally protected right." (State v. Property at] 2018 Rainbow Drive, 740 So. 2d [1025,] 1027 [(Ala. 1999)] (qu9ting Romer v. Board of County Comm'rs, 956 P.2d 566, 581 (Cob. 1998) (Kourlis, J., dissenting)) (emphasis omitted). In the absence of such an injury, there is no case or controversy for a court to consider. Therefore, Were a court to make a binding judgment on an underlying issue in spite of absence of injury, it would be ecding the scope of its authority and intruding into the province of the Legislature. See-City of Daphne v.-City of Spanish Fort, 853 So. 2d 933, 942 (Ala. 2003) ('The power of the judiciary. . . is "the power to declare finally the rights of the parties, in a particular case or controversy ...." (quoting Ex parte Jenkins, 723 So. 2d 649, 656 (Ala. 1998))); Allen v. Wright, 468 U.S. 737, 752, 104 S. Ct. 3315, 82 L. Ed. 2d 556 (1984) ('[Tihe law of Art. III standing is built on a single basic idea --the idea of separation of powers.')."Traditionally, Alabama courts have focused primarily on the injury claimed by the aggrieved party to determine whether that party has standing; however, in 2003 this Court adopted the following, more precise, rule regarding standing based upon the test used by the Supreme Court of the United States: 

"A party establishes standing to bring a [constitutional] challenge ... when it demonstrates the existence of (1) an actual, concrete and particularized 'injury in fact' - 'an invasion of a legally protected interest'; (2) a 'causal connection between the injury and the conduct complained of; and (3) a likelihood that the injury will be 'redressed by a favorable decision.' Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61, 112 S. Ct. 2130, (50 So. 3d 1060) 119 L. Ed. 2d 351 (1992). A party must also demonstrate that 'he is a proper party to invoke judicial resolution of the dispute and the exercise of the court's remedial powers.' Wart/i [v. Seldin], 422 U.S. [490,] 518, 95 S. Ct. 2197, 45 L. Ed. 2d 343 [(1975)]."Alabama Alcoholic Beverage Control Bd. v. Henri-Duval Winery, L.L.C., 890 So. 2d 70, 74 (Ala. 2003). 4 Accordingly, we first consider whether the plaintiffs have demonstrated the existence of an actual, concrete, and particularized injury in fact. 
In paragraph 30 of their amended complaint, 5 the plaintiffs describe their alleged injuries as follows: 
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"Plaintiffs and the class, as a result, have been deprived of the right to vote on their form of State Government in violation of the Fifteenth Amendment and have been deprived of their Fourteenth Amendment procedural due process and equal protection rights in never being allowed to effectively vote on the invalid constitution. Plaintiffs and the class have been deprived of their Fourteenth Amendment right to equal protection in other ways as well in that the racially-motivated and fraudulent or fraudulently-procured ratification of the 1901 constitution effectively excluded blacks from participation in elections; and even after the legal removal of the formal barriers to blacks voting in elections, the 1901 constitution's perpetuation causes plaintiffs and the class stigmatic and representational or expressive harms, by continuing to stigmatize plaintiffs and the class, to incite racial hostility, to reinforce racial stereotypes (such as that plaintiffs and the members of the class think alike, share the same political interests, and will prefer the same candidates at the polls), and to signal to elected representatives that they represent (50 So. 3d 1061) the white majority and not their constituency (including plaintiffs and the class) as a whole."Thus, the plaintiffs essentially allege that they have suffered two distinct injuries: (1) that they have been deprived of a constitutional right to vote on the constitution establishing their form of state government; and (2) that they have suffered "stigmatic and representational or expressive harms" inasmuch as, they allege, the perpetuation of the 1901 Constitution stigmatizes all African-American voters, incites hostility against them, reinforces stereotypes, and signals to elected officials that they do not represent their African-American constituency. The State defendants argue that neither of these claimed injuries are actual, concrete, and sufficiently particularized so as to provide the plaintiffs with standing. 
The first injury alleged by the plaintiffs does not provide a basis for standing because it is readily apparent that the alleged injury is, in fact, no injury at all. There is no right that would grant to each generation of Alabamians the opportunity to vote on the then existing constitution any more than there is a right given to each generation of Americans to vote on the United States Constitution. Although there may be evidence indicating that the voting rights of some African-American voters in Alabama were infringed in connection with the ratification vote in 1901, we may safely conclude, based upon the passage of time, that none of those voters are presently before this Court. Accordingly, because none of the plaintiffs or members of the putative class had their own voting rights infringed in 1901, none of them have suffered a particularized injury that affects him or her "ii a personal and individual way." Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 n.1, 112 S. Ct. 2130, 119 L. Ed. 2d 351 (1992). See also In re African-American Slave Descendants Litigation, 471 F.3d 754, 759 (7th Cir. 2006) ("[TJhe wrong to the ancestor is not a wrong to the descendants."). 

The second injury the plaintiffs allege is the sj9atic and representational harms they claim to have suffered as a result of the perpetuation of the 1901 Constitution. In support of their argument that these injuries are sufficiently concrete and particularized to provide them with standing, the plaintiffs cite a series of decisions by the re tlw6Tm1nited States concerninggerryrnàndering and congressional redistricting in which these types of harms are discussed. Shéw v. Reno, 509 U.S. 630, 647-48,1135. Ct. 2816,125 L. Ed. 2d 511 (1993), is epresèntativef these cases: 
"A reapportionment plan that includes in one district individuals who belong to the same rape, but who are otherwise widely separated by geographical and political boundaries, and who. may-ha little in common with-one ginother bUt the color of their skin, bears to political apartheid. It reinforces the perception that mem&ers of the same racial group --regardless of their age, education, economic status, or the community in which they live - think alike, share the same political interests, and will prefer the same candidates'at the p6lls. We have rejected such perceptions elsewhere as impermissiblé racial stereotypes. See, e.g., Holland v. Illinois, 493 U.S. 474,484, n. 2, 110 S. Ct. 803, 107 L. Ed. 2d 905 (1990) ('[A] prosecutor's 
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assumption that a black juror may be presumed to be partial simply because he is black... violates the Equal Protection Clause' (internal quotation marks omitted)); see also Edmonson V. Leesville Concrete Co., 500 U.S. 614, 630-631, 111 S. Ct. 2077, 114 L. Ed. 2d 660 (1991) ("I-our society is to continue to progress as a multiracial democracy, it (50 So. 3d 1062) must recognize that the automatic invocation of race stereotypes retards that progress and causes continuedhurt and injury.'). By perpetuating such notions, a racial gerrymander may exacerbateihe very patterns of racial bloc voting that majority-minority districting is sometimes said to counteract. 
"The message that such districting sends to elected representatives is equally pernicious. When a district obviously is created solely to effectuate the perceived -common interests of one racial group, elected officials are more likely td believe that Their primary obligàtibn istoiepresent only the members of thai group, ratherihan their constituéncyas a whole."The State defendants appear to concede that, in certain circumstances, stigmatic and representational harms maybe sufficient to support standing; however, they argue that those circumstances do not exist in the instant case because the plaintiffs are essentially arguing that they are being stigmatized as a result of certain African-American voters having been deprived of their equal-protection rights in 1901, not as a result of plaintiffs themselves being deprived of those rights. Indeed, the State defendants argue, the plaintiffs cannot claim that they personally were deprived of their voting rights in 1901 because they were not voters at that time. We agree. In cases where stigma has been recognized as an injury for standing purposes, it is the plaintiff who has suffered discrimination or who has been denied equal protection. The Supreme Court of the United States articulated this principle in Allen v. Wright, 468 U.S. 737, 755, 104 S. Ct. 3315, 82 L. Ed. 2d 556 (1984), when it stated: 

"Neither do [the appellees) have standing to litigate their claims based on the stigmatizing injury often caused by racial discrimination. There can be no doubt that this sort of noneconomic injury is one of the most serious consequences of discriminatory government action and is sufficient in some circumstances to support standing. See Heckler v. Mathews, 465 U.S. 728, 739-740, 104 S. Ct. 1387, 79 L. Ed. 2d 646 (1984). Our cases make clear, however, that such injury accords a basis for standing only to 'those persons who are personally denied equal treatment' by the challenged discriminatory conduct, ibid."(Emphasis added.) The Supreme Court has discussed stigmatic harm on several occasions since Allen; however, as one author has noted, "[i]n the twenty-three years since it was decided, Allen has never been openly questioned by the Court." Thomas Healy, Stigmatic Harm and Standing, 92 Iowa L. Rev. 417, 431 (2007). Therefore, because the plaintiffs were not "personally denied equal treatment," they have not suffered the particularized injury that standing requires, and their action against the State defendants should, accordingly, be dismissed. 
IV. 

The plaintiffs sued the State defendants alleging that the State defendants had failed to ensure that the 1901 Constitution was ever properly ratified. The State defendants moved to dismiss the action, arguing, among other things, that the plaintiffs lacked standing to bring their claims: The trial court denied that motion; however, as discussed supra, the trial cdirt erred by doing sb because the State defendants have established a clear legal right to the relief they seek. The State defendants' petition for a writ of mandamus is accordingly granted, and the trial court is hereby directed to vacate its order denying the State defendants' motion to dismiss and to enter an order granting the motion and dismissing the action. 
(50 So. 3d 1063) PETITION GRANTED; WRIT ISSUED. 
Lyons,podalI, Smith, Bolin, Parker, Murdock, and Shaw, JJ., concur. 
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Cobb, CJ, concurs in the result. 

Footnotes 

The 12 black belt counties are not identified in the materials submitted to this Court. 
2 

The filing of a petition for the writ of mandamus does not divest the trial court of jurisdiction or stay the 
case. State V. Webber, 892 So. 2d 869, 871 (Ala. 2004). 
3 

Before the trial court, the State defendants also argued that the plaintiffs' complaint should be 
dismissed on several nonjurisdictional grounds as well. However, their petition to this Court raises only 
the previously made jurisdictional arguments. 
4 

The plaintiffs argue that this Court has applied the three-pronged standing test adopted in Henri-Duval 
on only limited occasions and has instead largely continued to use the simpler traditional test of 
"whether the party has been injured in fact and whether the injury is to a legally protected fight." State 
v. Property at 2018 Rainbow Drive, 740 So. 2d 1025, 1027 (Ala. 1999) (quoting Romer v. Board of 
County Comm'rs, 956 P.2d 566, 581 (Cob. 1998) (Kourlis, J., dissenting)). See, e.g., Ex parte 
Synovus Trust Co., N.A., [Ms. 1080100, December 30, 2009] 41 So. 3d 70, 2009 Ala. LEXIS 298 (Ala. 
2009). Accordingly, the plaintiffs urge this Court to apply that traditional test in this case and to, in 
effect, not consider the latter two prongs of the test articulated in Henri-Duval. 
However, although the plaintiffs are correct that, even post-Henri-Duval, this Court has sometimes 
addressed only the injury-in-fact prong of the three-pronged test articulated in Henri-Duval, we have 
clearly indicated on at least two occasions that the three-pronged test is the appropriate test for 
determining standing in Alabama. See Muhammad v. Ford, 986 So. 2d 1158, 1162 (Ala. 2007) (stating 
that, in Henn-Duval, "this Court adopted a more precise rule regarding standing"); and Town of Cedar 
Blufi, 904 So. 2d at 1256 ("In [Henri-Duvall, this Court effectively restated the standard [for standing]. 
.."). In Ex parte Synovus Trust Co. and other cases decided post-Henri Duval in which only the 

injury-in-fact prong of the test is addressed, it is generally because the only question at issue in those 
cases was whether the plaintiff had suffered a particularized injury in fact. 
5 

The State defendants argue that we should conduct our standing analysis based on the plaintiffs' 
original complaint as opposed to their amended complaint because, they argue, jurisdictional defects 
cannot be cured by amending the complaint. In support of their argument they cite Cadle Co. v. 
Shabani, 4 So. 3d 460, 463 (Ala. 2008), in which we stated that "[t]he jurisdictional defect resulting 
from the plaintiff's lack of standing cannot be cured by amending the complaint to add a party having 
standing" However, Cadle is inapposite here because the plaintiffs have not amended their complaint 
to add parties; rather they have amended it to subtract parties Importantly all the plaintiffs included in 
the amended complaint were included in the original complaint. 
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Ex parte Christopher Jacques Seymour (In re: Christopher Jacques Seymour v. State of Alabama) 
SUPREME COURT OF ALABAMA 

946 So. 2d 536; 2006 Ala. LEXIS 135 
1050597 
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Randolph Circuit Court, CC-02-72.60. Thomas F. Young; Jr. Petition for Writ of Ce . to the Court of 
Criminal Appeals, CR-04-1137). Seymour v. State, 946 So. 2d 535, 2005 Ala. Crim. App. LEXIS 229 (Ala. 
Crim. App., Nov. 23, 2005) 

Disposition: 
AFFIRMED. 

Counsel For Petitioner: Christopher Jacques Seymour, pro Se. 
For Respondent: Troy King, atty. gen., and Kevin C. Newsom, 

deputy atty. gen., and Stephanie N. Morman, asst. atty. gen. 
Judges: NABERS, Chief Justice. See, Lyons, Harwood, Stuart, Smith, Bolin, and Parker, JJ., concur. 
Woodall, J., dissents. 

CASE SUMMARY 

PROCEDURAL POSTURE: Appellant, who had been convicted of second degree assault and of shooting 
into an occupied dwelling, filed a petition for postconviction relief pursuant to Ala. R. Crim. P. 32. The trial 
court denied the petition. The Alabama Court of Criminal Appeals affirmed the trial court's denial of 
appellant's Rule 32 petition. Appellant then filed a petition for writ of certiorari. Where appellant, who had 
been convicted of shooting into an occupied building, failed to raise his defective-indictment claim at trial 
or on directappeal, his claim was barred by Ala. R. Crim. P. 32.2(a)(3) and (5). Therefore, the trial court 
properly denied appellant's petition for postconviction relief. 

OVERVIEW: Appellant argued that in order for him to be convicted of shooting into an occupied dwelling, 
the State was required to prove that he acted with a culpable mental state. The indictment charging 
appellant with that offense failed to allege a culpable mental state. Appellant argued that this omission was 
a fatal jurisdictional error. The instant court concluded that the validity of appellant's indictment was 
irrelevant to whether the circuit court had jurisdiction over the subject matter of this case. The defect in the 
indictment did not divest the circuit court of the power to try the case. Because appellant failed to raise his 
defective-indictment claim at trial or on direct appeal, his claim was barred by Ala. R. Crim. P. 32.2(a)(3) 
and (5). Therefore, the trial court properly denied appellant's petition for postconviction relief. 

OUTCOME: The appellate court's decision was affirmed. 
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LexisNexis Headnotes 

Criminal Law & Procedure > Postconviction Proceedings > General Overview 

See Ala. R. Crim. P. 32.2(a). 

Criminal Law & Procedure > Jurisdiction & Venue > Jurisdiction 
Criminal Law & Procedure > Postconviction Proceedings > General Overview 

The exception under Ala. R. Crim. P. 32.1(b) is limited to claims that the trial court was without jurisdiction 
to render judgment or impose sentence. 

Criminal Law & Procedure > Jurisdiction & Venue > Jurisdiction 
Criminal Law & Procedure > Postconviction Proceedings> General Overview 

The language jurisdiction to render judgment or impose sentence" in Ala. R. Crim. P. 32.1(b) refers to the 
courts jurisdiction over the subject matter, as opposed to the person. Although a court must have both 
personal jurisdiction and subject-matter jurisdiction in an action, defects in personal jurisdiction are waived 
if they are not raised before trial. 

Criminal Law & Procedure > Accusatory Instruments > Indictments 
Criminal Law & Procedure > Jurisdiction & Venue > Jurisdiction 

A valid indictment is the source of the subject matter jurisdiction to try a contested criminal case. 

Criminal Law & Procedure > Accusatory Instruments > Indictments 
Criminal Law & Procedure > Jurisdiction & Venue > Jurisdiction 

Failure to allege an essential element of the charged offense is a jurisdictional defect. 

Criminal Law & Procedure > Jurisdiction & Venue > Jurisdiction 

\ Jurisdiction is a courts power to decide a case or issue a decree. Subject-matter jurisdiction concerns a 
) courts power to decide certain types of cases. That power is derived from the Alabama Constitution and 

/ the Alabama Code. 

Criminal Law & Procedure > Jurisdiction & Venue > Jurisdiction 

• Under the Alabama Constitution, a circuit court shall exercise general jurisdiction in all cases except as 
may be otherwise provided by law. Ala. Const. amend. 328, § 6.04(b). 

Criminal Law & Procedure > Jurisdiction & Venue > Jurisdiction 

The Alabama Code provides that the circuit court shall have exclusive original jurisdiction of all felony 
prosecutions. Ala. Code § 12-11-30. 

Criminal Law & Procedure> Criminal Offenses> Weapons > Use > General Overview 

The offense of shooting into an occupied dwelling is a Class B felony. Ala. Code § 13A-11-61(b). 

Criminal Law & Procedure > Accusatory Instruments > Indictments 
Criminal Law & Procedure > Jurisdiction & Venue > Jurisdiction 
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Defects in an indictment do not deprive a court of its power to adjudicate a case. The objection that the 
indictment does not charge a crime goes only to the merits of the case. 

Criminal Law & Procedure > Accusatory Instruments > Indictments 
Criminal Law & Procedure > Jurisdiction & Venue > Jurisdiction 

Subject matter jurisdiction of the circuit court and the sufficiency of the information or indictment are two 
distinct concepts. The blending of these concepts serves only to confuse the issue to be determined. 

Criminal Law & Procedure > Accusatory Instruments > Indictments 
Criminal Law & Procedure > Jurisdiction & Venue > Jurisdiction 

A defect in an indictment may be error, Ala. R. Crim. P. 15.2(d), or even constitutional error, Ala. Const., 
art. I, § 8, but the defect does not divest the circuit court of the power to try the case. A defendant who 
challenges a defective indictment is thus subject to the same preclusive bars as one who challenges any 
other nonjurisdictional error, such as an illegal seizure or a violation of the Confrontation Clause. 

Criminal Law & Procedure > Accusatory Instruments > Indictments 
Criminal Law & Procedure > Jurisdiction & Venue > Jurisdiction 

A circuit court has subject-matter jurisdiction over a felony prosecution, even if that prosecution is based 
on a defective indictment. To the extent that Ex parte Lewis, 811 So. 2d 485 (Ala. 2001), and Ash v. State, 
843 So. 2d 213 (Ala. 2002), and other Alabama cases have held to the contrary, they are overruled. 

Opinion 

Opinion by: NABERS 

Opinion 

{946 So. 2d 536) PETITION FOR WRIT OF CERTIORARI TO THE COURT OF CRIMINAL 
APPEALS. 

NABERS, Chief Justice. 

The issue presented in this case is whether a conviction is void for lack of subject-matter jurisdiction 
because the indictment charging the offense omitted an element of the offense. We hold that it is not. 

On November 8, 2001, Christopher Jacques Seymour opened fire on a group of five men somewhere 
in Randolph County. One of the five, Kevin Turner, was shot in his leg below the knee. As Turner 
retreated into his house, the gunfire continued, and some of the bullets entered Turner's house. 
Turner's wife and three-year-old son were inside the house. 

Seymour was convicted of second-degree assault, § 13A-6-21, Ala. Code 1975, and of shooting into 
an occupied dwelling, § 13A-11-61, Ala. Code 1975. The Court of Criminal Appeals affirmed those 
convictions on direct appeal, without an opinion. Seymour v. State 910 So. 2d 834 (Ala. Crim. App, 
2004)(table). 
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(946 So. 2d 537) On January 3, 2005, Seymour filed a Rule 32, Ala. R. Crim. P., petition for 
postconviction relief. The trial court denied the petition. The Court of Criminal Appeals affirmed the 
trial court's denial of Seymour's Rule 32 petition in an unpublished memorandum; Judge Cobb 
dissented from the memorandum affirmance with an opinion. Seymour v. State, [No. CR-04-1 137, 
November 23, 2005]946 So. 2d 535, 2005 Ala. Crim. App. LEXIS 229 (Ala. Crim. App. 2005). In her 
dissent, Judge Cobb wrote: 

"For the reasons I joined Judge Shaw's special writing in Sullens v. State, 878 So. 2d 1216 (Ala. 
Crim. App. 2003)(Shaw, J., concurring in part and dissenting in part), I cannot agree with the 
conclusion in the unpublished memorandum that the indictment in this case, which failed to allege 
a culpable mental state, was sufficient to charge the offense of shooting into an occupied dwelling, 
a violation of § 13A-11-61, Ala. Code 1975."We granted Seymour's petition for the writ of certiorari 
to determine whether the failure to allege a culpable mental state in the indictment charging 
Seymour with the offense of shooting into an occupied dwelling divested the trial court of 
jurisdiction over that offense. 1 

Seymour argues that in order for him to be convicted of shooting into an occupied dwelling, the State 
was required to prove that he acted with a culpable mental state. 2 The indictment charging Seymour 
with that offense failed to allege a culpable mental state. Seymour argues that this omission was a 
fatal jurisdictional error. 

Our analysis begins with the grounds for preclusion of remedy in Rule 32.2, Ala. R. Crim. P. Seymour 
did not raise his defective-indictment claim at trial or on direct appeal. See Rule 32.2(a)(3) and (5), 
Ala. R. Crim. P. Rule 32.2 thus sharply limits the scope of our review. 

"A petitioner will not be given relief under this rule based upon any ground: 

"(3) Which could have been but was not raised at trial, unless the ground for relief arises under 

Rule 32.1(b); or 

"(5) Which could have been but was not raised on appeal, unless the ground for relief arises 
under Rule 32.1(b)."Rule 32.2(a), Ala. R. Crim. P. (emphasis added). The exception under Rule 
32.1(b) is limited to claims that "[t]he [trial] court was without jurisdiction to render judgment or 
impose sentence." 3 

Seymour argues that his defective-indictment claim is jurisdictional and that it thus falls within the 
exception provided in Rule 32.2(a) for claims arising under Rule 32.1(b). Under current Albam 
caselaw, he is correct. This Court has held that "[a] valid indictment is the sourc of the (946 So. 2d 
538) subject matter jurisdiction to try a contested criminal case." Ash v. State, 843 So. 2d 213, 216 
(Ala. 2002). Although Ash is a recent decision, similar language can be found in opinions dating back, 
in at least one case, more than a century. Butler v. State, 130 Ala, 127, 30 So. 338 (1901); see al,o 
Kyser v. State, 22 Ala. App. 431, 117 So. 157 (1928). Alabama law has not always been clear as to 
which defects will invalidate an indictment, but this Court has expressly held that "[fJailure to allege an 
essential element of the charged offense is a jurisdictional defect ...." Ex parte Lewis, 811 So. 2d 
485, 487 (Ala. 2001). Under Lewis, Seymour presents a jurisdictional claim. 

- In response, the State challenges the statement in Ash that a valid indictment is the source of a trial 
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' court's subject-matter jurisdiction. Instead, the State argues, a trial court derives its jurisdiction from 
the Alabama Constitution and the Alabama Code. We agree. 

Jurisdiction is '[a] court's power to decide a case or issue a decree." Black's Law Dictionary 867 (8th 
ed. 2004). Subject-matter jurisdiction concerns a court's power to decide certain types of cases. Wolui 
v. McGaugh 175 Ala. 299, 303, 57 So. 754, 755 (1911) ("By jurisdiction over the subject-matter is 
meant the nature of the cause of action and of the relief sought." (quoting Cooper v. Reynolds, 77 
U.S. (10 Wall.) 308, 316, 19 L. Ed. 931 (1870))). That power is derived from the Alabama Constitution 
and the Alabama Code. See United States v. Cotton, 535 U.S. 625, 630-31, 122 S. Ct. 1781, 152 L. 
Ed. 2d 860 (2002)(subject-matter jurisdiction refers to a court's "statutory or constitutional power" to 
adjudicate a case). In deciding whether Seymour's claim properly challenges the trial court's 

41 subject-matter jurisdiction, we.-ask-only  whether the trial court had the constitutional and statutory 
authority to try the offense with which Se7mour was charged and as to which he has filed his petition 
for certiorari review. 

Under the Alabama Constitution, a circuit court "shall exercise general jurisdiction in all cases except 
as may be otherwise provided by law." Amend. No. 328, § 6.04(b), Ala. Const. 1901. The Alabama 
Code provides that "[tjhe circuit court shall have exclusive original jurisdiction of all felony 
prosecutions ......§ 12-11-30, Ala. Code 1975. The offense of shooting into an occupied dwelling is a 
Class B felony. § 13A-1 1-61(b), Ala. Code 1975. As a result, the State's prosecution of Seymour for 
that offense was within the circuit court's subject-matter jurisdiction, and a defect in the indictment 
could not divest the circuit court of its power to hear the case. 

The United States Supreme Court has long held that "defects in an indictment do not deprive a court 
of its power to adjudicate a case." Cotton, 535 U.S. at 630. As Justice Holmes stated in Lamar v. 
United States, 240 U.S. 60, 64, 36 S. Ct. 255, 60 L. Ed. 526 (1916), "[t]he objection that the indictment 
does not charge a crime. . . goes only to the merits of the case." 

A number of states agree. See Sawyer v. State, 327 Ark. 421, 938 S.W.2d 843 (1997); Howell v. 
State, 421 A.2d 892, 895 (Del. 1980); Ford v. State, 330 Md. 682, 625 A.2d 984 (1993); Roth v. State, 
19860K CR 21, 714 P.2d 216 (Okla. Crim. App. 1986); State v. Gentry, 363 S.C. 93, 610 S.E.2d 494 
(2005); Studer v. State, 799 S.W.2d 263 (Tex. Crim. App. 1990); but see State V. Byington, 135 Idaho 
621, 21 P.3d 943 (2001). The Supreme Court of Missouri, addressing this precise issue, framed the 
issue succinctly: "Subject matter jurisdiction of the circuit court and the sufficiency of the information 
or indictment are two distinct concepts. The (946 So. 2d 539) blending of these concepts serves only 
to confuse the issue to be determined." State v. Parkhurst, 845 S.W.2d 31, 34-35 (Mo. 1992). We find 
this approach persuasive and consistent with both the Alabama Constitution and the Alabama Code. 

The validity of Seymour's indictment is irrelevant to whether the circuit court had jurisdiction over the 
subject matter of this case. A defect in an indictment may be error, see Rule 15.2(d), Ala. R. Crim. P. 
-- or even constitutional error, see Ala. Const., Art. I, § 8 -- but the defect does not divest the circuit 
court of the power to try the case. A defendant who challenges a defective indictment is thus subject 
to the same preclusive bars as one who challenges any other nonjurisdictional error, such as an illegal 
seizure or a violation of the Confrontation Clause. 

In this case, Seymour failed to raise his defective-indictment claim at trial or on direct appeal. As a 
result, his claim is barred by Rule 32.2(a)(3) and Rule 32.2(a)(5), Ala. R. Crim. P, and the trial court 
correctly denied relief. 4 

Ill. 

We hold that a circuit court has subject-matter jurisdiction over a felony prosecution, even if tlat 
prosecution is based on a defective indictment. To the extent that Lewis, Ash, and other Alabama. 

I alcases 

© 2017 Matthew Bender & Company, inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the 
restrictions and terms and conditions of the Matthew Bender Master Agreement. 



cases have held to the contrary, they are overruled. The decision of the Court of Criminal Appeals is 
affirmed. 

AFFIRMED. 

See, Lyons, Harwood, Stuart, Smith, Bolin, and Parker, JJ., concur. 

Woodall, J., dissents. 

Footnotes 

Seymour does not challenge the Court of Criminal Appeals' judgment insofar as it affirmed his 
conviction for second-degree assault. 
2 

Alabama recognizes four culpable mental states: when a person acts intentionally, knowingly, 
recklessly, and with criminal negligence, § 13A-2-2, Ala. Code 1975. 
3 

The language "jurisdiction to render judgment or impose sentence' refers to the court's jurisdiction 
over the subject matter, as opposed to the person. Although a court must have both personal 
jurisdiction and subject-matter jurisdiction in an action, Wolff v. McGaugh, 175 Ala. 299, 303, 57 So. 
754, 755 (1911), defects in personal jurisdiction are waived if they are not raised before trial. City of 
Dothan v. Holloway, 501 So. 2d 1136, 1139 (Ala. 1986). The Rule 32.1(b) exception applies only to 
claims alleging that the trial court lacked subject-matter jurisdiction. 
4 

Because Seymour's defective-indictment claim is precluded, we do not reach the merits of his 
argument that an indictment charging a violation of § 13A-11-61 must allege a culpable mental state, 
and we express no opinion as to the Court of Criminal Appeals' resolution of that issue. 

F', 
LAW [kflAY 
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01 IlCI'\t.. l'RocEEDINt;:; 
will give to then, .i sense of (lie resj)oiisil)dity rcs1nr13 upon Min, and as they day by nay meet [or corlswKWH anti deliberation. may thcir minds and 11 —M be SO gwcletl and control led by 'fit y 14 oiy Spirit as that the res tilt of tii c r 14xi rs ivill be of benefit to all the inhabitants and citizens of this Stato We pray that  Thou wilt rest rain the ii from any nn \visc procceih is that Thou wilt ttpiwlil thin in all uridcrtakii'gs which are h.ir the in) crest of the pcople, and that 'fhoii wilt soStain all of their cfro rks  , Thy names honor and glory., and to Thee We shall give dIC praise, world without end . Amen.' 

The roll was here called 
CHIEF JUSTICE McCLELLAN—One hundred and fifty delcgstcs have answered to their names. The business bc[or: the Cntverition this inorninu is the election of a temporary or ;)Crnra-nent prcident as the Con vention may desire, 
MR. COLEMAN (Grcene)—Mr. Citairrirsir, 

aiiciirL 
the Chair. I muvr din w 

rcial Lo"Ventlo" of the SWI A nd I wood jnit in itoiiitiiflt wi of Ca Ilioriri Coun ty:  Mr. Otairtoan. as (here scents to be no i.'pisition. 1 wOnlil move further that he be cictcd by itcclaniaticiii, if I can secure a cond. 

MR. SAN FORD (M'tntgouircry)—[ second the IFILAW, Mr. Chairman. 

CHIEF JUSTICE CLELLAN-1tisuwjairlscc2irthcL t hat the Cwtvcntiun proceed tothc  election oacrwiitI'resi- dent, ?j ohim 13 lcimnc being put Al itoirrinritititi, the further trio- tion is made that elected by accli.rnatioir. 
The cnestioii wa.s )"t and the I-lou. J,_ohutr 11. Knox was iiiia)li-mcjj,eleeted Presideuru. of he ConstitutionT Convention. 
THOMAS W. COLEMAN of Greene—Mr. Chairman. I move the a(rpOitltutieutt of a committee of three to notify Mr. Knox of his ticetion. 

- 

']'he motion beii;, duly seconded, was put and carried. The Cliairuuruu appointed Hon. '['lionuas W. Coleman of Greene, H on. W illia m C. Oates of Mout goiuc ry, i t,d Hon. Tcn neil Lomax of Montgomery to notify Mr. Kiox of his election. The Committee escorted the new ly-eleetcil .r resident to the  Cli air. 

CHIEF JUSTICE McCLELLAN—Geitfci;'11 of BeCoovcu-ion, I have the honor And plea sure of present nrj to you the geir- 

CONSTITUTIONAL CONVgNTION, 1901 7 
ticruan whoni you have elected to prcide over your deliberations, the 1-jonorablc John B. Knox of Calhoun County. 

MR. 1cNOx—centlenicn of the Convention 
I titanic you for the high honor you have conferred in electing Inc to preside over the, deliberations of this Convention. Vicwed (ron the stand point of my profession, to which, up to Lii is moment, my life's work has been devoted, it- is a great hopor, iiciczd; or can be conferred upon aiaL be wade Pcesidcnf 01cContjfl.tLioiiaLC,Q.uoiu1o,. which 

egates,bRrgepaut,tbeiutellec 
and no tubers among its  t and talent of the State—those who have in the past, and will in di e future exert a patent influence in shaping and di recti rig the a ((airs of the State. 

IMPORTANCE OF THE ISSUE 
Inn judgwcjj Lie pplc of Alahama have been called upon ortant situation to 

 iF'fT'f they. in ISGI, stirred by the jj,njp, issue of ini- lire Soh4 wfFd 'töilf'luetlier thi'uhIl'7'Ei'iTTiii_in' oi'vitlrdraw front the U nion.  

'i I'eias now, the negrowss thepominent [actor in the issue. 'File southern people, witl ti I rave problem of the races to deal \ 'ire 
ff—cNif i'~U_Itics of which arc great, but winch, it solved wtse1y7 may bring rest and peace and happiness. If otherwise,, it :::' e,cvers and our posterity continuously involved in race conflict, or what may be worse, subjected permanently to the baneful influences of the political conditions now prevailing in the State. 

So long as Hie ire ro rcrnaiuus in insi nificantniinority and votes iu CP U I Ite e o r r 
______ ate  M1~11 

11  
tbe i1'rc udice alt i'itrc ,p,ftjj,, SutlIvtiowotr i ot en rica to sUbmtLwnegror,'4,J If the negroes of (lie South should niovsticT'T'inijcrs to the State of Massachusetts, or any other Northern State, as would enable them to elect the officers, levy the taxes, and control the government and policy of that State, I doubt not tllc)' v.ould be met, in spirit, as the uiegro laborers front time South were met at the State line of Illinois, with bayonets, led by a Republican Coy-crone, and firmly l:ut einilitieally in(oninenLtjtnto quarter wonj be shown them in tta( tern ory.. - 

- 
- 

Onc ha studied the Ii istory of recent events to very little pur- pose who has (ailed to discover that race prejudice exists at tim 
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North in as  protin ii iecd.a' form as at he Sooth and tlia I Ili; cocs-
tiOfl of negro domilla timl. when hrought home, will arouse the sane 
opposition in either section. 

This is our problem, anil we  should it. tnT 
a. sense of oor, ni- 

5fl3ThTic5 as citizens and our dot ' to posterity. 
NOItTII ERN INTERFERENCE Some of our Northern friends liiive ever enhibiled an iinoutciI 

interCst in our affairs. It was this interference on their pall that 
provoked the most treniciiitoiis conflict of modern times ; amid there 
are not a lew pliilaimtlmof);slS 'it that section who are stilt mmmmeasv 
lei. "- C be permitted to govcru ourselves and allowed to live Up to 
the privilCzcs of a tree and sovereign peop1e Sonic of the sanme, 
iii like missionary spirit, are greatly concerned about Ihe etnidition 
of the Clouaihan iii China. hut we do not find them appcahuiz to 
Congress, or interfering with the local j)0liCV of C;ilifornk. a 
Northern State. for the protcCtion of the Climnainan who is a i'csi- 
dent there, or niakin any attempt to interfere with the ritht 'of 
that peopte to govern thienisclvcs. and to provide tjircaImnin-
it i-at ion of governuien t Mill fiji- the p rot ection of _propert . Icit, is the negro 'V io is thic otect o1flieirsrillcil.iidc, it wt lit 
seein---not to speak of l\trica mtself—they would find an inviting 
held in Cuha and in our new acmtuisitioie; of 1lav;mii, Porto Rico 
and the Pliillippine. 'l'_d1sinc_Ltu they cxliihit to enter this 
held only serves to c'ji inn the vehl-griin cc conviction in this 
section, t iat t ic point o ur t1ilTme11aiai is to huini iate the 

tbey ,  
Bvc  may  ctumgrattil;tte oorclvcs that this sectional Icefng 

which has served to inipoir the harmony of our common country, 
and to limit the ;iti\vcr and retard the ilcvclopiiut of the grcmth.si 
government on earth, is fast yielding to reason. While we may and ito differ lrom him politically, there is itot 
an enlightened and patriotic Southern uian who fails to sec that 
iimtieh of this result is due to the honorable and statesinau-lic 
policy of the present Chief Executive of these United Stoles, vl'oj, 
by the cousidcratioil lie has shown our sect ion i'm many ways. llij 
tabty in the Spanihi -A merican var, and by refusing to lend his 
a pprovl to any imio veniciit look iug to the reduction of Our rep re-
sentation in Congress or iii the Electoral College, has shown 
louise11 capable of heimig President of the whole country andjL 

ole secDwi of itand ha been a W g LfjJrc5ent the  
etc of a re-united country, anifliTfTThntccl niuchi to ptace our gov- 
e le1)tmml t,cver)'  fro ram with time nations of the world. 

CONSTITUTIONAL CONVENTION, 1901 ilE ATTITUDE OF THE SOUTHERN MAN TOWARDS THE NEGRO 

"Before God, Master," the old jj said, grinning from L. 
to (2317 thicmmi s tc sweetest words I se heard suiee belt ubtb Dixie, The old maim was home at last.- lie was _ipcolcwhmo 
u nchcr.stood him, smid whom he understood. 

- 

WHITE SUPREMACY BY LAW 

it 
we must stabhishm 

ljv tic spn 
your 1oy that it is 

Tto bT"TiT it is an easy step for hiiumi to learn to use 

money to bribe or corrupt officials or trustees of any class. it 
you teach your buy that it is right to steal votes, it is an easy stem, 
for in mi to believe that it is right to steal wi atcver he iii sy need 

or greatly desire. The rc5lilts )f such an i(ift 
iran eli of 
5TriT0f trust mu every departmmiemmt mt,yjjl ultim ncm,. - 

lJ l -, t-,-,-.-,-  ii a cc me "' " 

The Southern man knows the negro, and the negro knows hiu 
The only conflict which has, or is ever hkc!y to arise. igsJxrn 
RcTtEfl1lmser iTiT1s in Ui e th to coiTr upon fun places of power an 

responsihihy, for which he is wluol y  mifiU.a.either by eapacit 
or experience. 

When  it collies, hmowev er, to dealing with the miegro, iii doom estiL - 

service, or ill a. business way, the Southerner is In finitely snore ill 
do gent to him than his Northern compatriot. 'l'herc came to us a well authenticated story from Kentucky,  
of an old darke , who, after the war, influenced by the delusion 
that the-0117y  lrieimds the negro had were in the North, wandered 
U13 into Illinois, hop mg to find an easy fortune. But here he soon 
fou id that while the people had mooch to say to him about the evils 
of slavery, ouch the che.stimiy o f his race, every one with whonm he 
did business hmmhd him to a strict accountability. Tiied. as lie 
was, to the sho, movement of the mule in the Southern cornfield 
and the cotton pa tch, lie could not handle the complicated maehimc-
cry, or keep pace with the quicker methods of farming in the West, 
and so he was soon cast adrift. When lie asked for help he was 
told to  go  to work,  antI so lie wan foot-sore and 'vciirj', __cic- 
through.__ (Indiana and hi0 out lie reached again tIe old SoutiTh 
anta tioii T;itucicyTTuding ti anter ortahly stemJ - 

upon his veranda, tile old dark lit at in hand, oimm 
asked for somiiething bet. 

U "Why, you daj black rascal, what are you stopping mere 
for? Co into thmTmtchen and tell the cook to give you soimiething 
to caL" N 

`a- 
0 

Aj  
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con f ident that there is intelligence and ability enough here to set-
tle this question to the satisfaction of our peoplc- We have iii-
augurated the movenient and we must succeed, It is not to he 
ccpected that a reform ula vcuictit like this will meet with Oil iversal a pproval, but when your finished work is submitted, and you pre- sent, as I be you vill, a practical solution of time cvii condi-
tions under which we now live, it will be appreciated and sccept- cd by our people. 

AUTUOR(1'Y TO FUNI) TilE STTE DEBT 'I'herc are other questions which might be considered hut to wlmkh I shall be able to give only a passing notice. In view d( time 
fact that a large part of the State's bonded iiidcbtcdness will soon 
,na t u re, it is impor tant and necessary that some provision should he made for funding the indebtedness of the State. Very able 
lawyers have doubted if there be any authority in the State, un-
der the present Constitution to fund the State's indebtedness. At 
the time of the adoption of the present Commstitntiomm the creation 
of debt on the part of the State county and municipal ant h on lies, 
had been almused to such an extent as to cause great alurm, 
and so the framers of the present Constitution, in their anticty 
to curtail this evil, seem not to have provided as hilly as mu gut be 
mr the payment or the funding ol time State's indebtedness by the 
issuance of new bonds or obligations. The provision of time es- 
emit Constitution oil  this subject is as follows,: "After the ratification of this Constitution, no new debts 
shall be created against or incurred by this State or its authority, 
except to repel invasion or suppress insurrection, and then Only 
by a concurrence of two-thirds of the nieniln'.rs of each HonsL of 
the General Assembly, and the vote shall be taken by yeas amid 
nays and entered an the journal and any act creating or incurring 
any new dcht against this State, except as herein provided for, 
shall be al,solu(clv void provided, time Covernc r may he autlionicd 
to negotiate temporary loans never to exce':cl lOO,O(, to meet 
ilc liciencics ill time 'I' reasury and until the sane is paid, no new 
loan shall be negotiated 'provided, further, that this section shall 
not he construed as to prevent the issuance of bonds in adjust- 
me" of existing Sta ft indebt.ed ness.'' 

The power to settle the State's then exi.;ting indebtcdnCss 
has been exercised under the debt settlement ;.rts, and a doObt 
has been raised whether, tinder the restrictive terms of the irestit 
Constitution, there be any power to issue new bonds to pay or fund 
tIme debt at its immaturity. 

Th re can be no thcumht but that time State debt, under ureseu 
conditions, can he Innded at a greati y  reduced rate of interest, 
and at such a rate as will save the State large1)' more than the 
cost of time holding of this Convention. 

CONSTITUTIONAL CONVENTION, 1901 
MUNICIPAL AND COUNTY INDEBTEDNESS Then again, there is the question of the authority of court  

and municipal governments to create debts totally beyond ti 
resources which must be looked to to provide payment. Ti 
framers of the present Constitution carefully stipulated a n1a' 
mum rate of taxation, but made no provision against the creatic 
of debt over and beyond time resources of the county or rnunic 
pality. Consequently, improvident and unscrupulous officers ha 
been able to impair the credit and fasten a load of debt upon citim-
and counties in dh(erent portions of the State, which has involve 
many of them in litigation and bankruptcy. Sonic just provisio, 
should be incorporated, limiting the power to create debt beyon 
time reasonable ability of the county or municipality to pay. 

EDUCATION 
Then, again, there i5 the great question of education, which se 

vitally touches the interests of our people. I believe we should 
keep faithfully the pledges we have given not to increase taxation, 
but this should not deter us from making every effort to rid our 
State of the disgrace of its illiteracy. As Dr. Curry forcibly puts 
it, it will not do to say you are too poor to educate the people-.---
you are too poor not to educate them. 

Nothing has so retarded tIm rapid growth and development of 
our State as the absence of a well regulated system of public 
schools, so as to place within the reach of every child in the State, 
both rich and poor, time means of obtaining tree of tuition lees, such 
instruction as w;li qualify him for the res poustble duties of life. The productive power of labor-in Massachusetts is said to be 
nearly double that of the average for each illhal).tammt of the whole 
United States, and the reason assigned is the superior educational 
advantages she furnishes to her people. 

You cannot expect skilled labor to enter our State, if by doing 
so their. children are to be denied the means of a common school 
education. We must fight ignorance as we would fight malaria, 
for it is only by educating its people that a State can gain and 
main tain a proud position among the nations of the earth. I. It has been urged in sonic quarters as a reason why this 
mmmovenmcmtt for  a -new Constitution should be defeated that we  
propose to adopt a suffrage plan which will offer to time negro an 
incentive to obtain an education, while the child of time whi te ymoan will be without a. like stimulus, because protected in his 
riglmt to vote wlthmuut regard to the density of his ignorance. do not ummdcrstaimcl that any delegate to time Cbnvcntio n is 

/ pledged to any such legislation. We are pledged, "not to deprive 
any lmttc main pI_  d ie  jjgfl.to vutC ut lhit does flni- 

\l timisCbitvcimtmm 

- 



16 Ol-. j; jC[AL PROCEEDINGS 
CONSTITUTIONAL CONVENTION. (901 

voters now living. It is U ((5t)OIi votiiy of careful cuitsi,lerii- IOfl, whether hj be Nvarrnutcd in pursuing any cou rse which WOU Id 1mve  a tendency to condemn ait' ()51t ofolir popnlzi ion to 3 cOfldihoii o f, j)crpetual illiteracy. Prov isions of the Cousti to two prescribing educational qualifications for voters as they affect those who now have no right to vote birt in the course of time wil l acquire the right are wisely in tended to serve not as a curse. but as a noble stimulus to the acquirement of an education -in([  o a proper prcliatation for meeting,  and discharging the duties of a citizen. 

There is a strong reason why those who have fought the bat-t ies of the State—those iiho have beea trained in the dtftics of citizenship, will POSSeSS character, judgment and intelligencil \vhicli enables them to appreciate the responsihiiity it imposes, hodl not be (leni.CII the right to vote, even though they may lack the elements of an education, but it does not follow that A is On tie interest of the State that the. indulgence should he extencd LI) the second generatioii—especially so when learning to read and write are svitlii,i reach and so easy to ohtaiti 
The States of Mississippi, South Carolina awl Louisinha, in dC sling with this great question, have rightfully considered that the bettermen t of facilities for securing an education for all the people was a necessary and essential part of any just and wise scheme for the regulation of tire right of suffrage, and fur the purification of the ballot. 
There arc other matters of importance I might refer tr•, bu t  I have already continued touch longer than was intended."Your work is before you. The responsibilities it imposes are great, but I do not doubt that you will discharge them with courage and with fidelity. In my judgment it is bet cr far better, to hae ac-coniplislicil something frir the permanent and evcrlast of you  r people than to l,osscss ally honor wInch (lie State can confer. 

i\bou Ucit i\illient awakened from a dreisni, found an inel, writing in a hunk of gold the name of (hose whom love Or " Q1 has blessed. 'Anil is wine there?" he asked. But the angel an-swered, "My . '  ''1 pray thee, then,'' he said, ''write me as one who loves h i--, fellow mcii.'' The angel wrote and vanished. The next night it came again, with a great awakening iit, and slioiVedi the 
names whom love of Cod had blessed. And lo 1 lien Acllteiii's name led all the rest.' 

THE VIIESIDENT.2rhc nect business before the Conven-tion will he the election of a Secretary. 
'. ,TAR.  Ii ROOKS—Mr. President, before proceedings to the lectioii of a Seercta r'., I desire to su b m it a notion that thc re-nf the "hair be spread upon the iitintits, or on the ouirilal.  

in order that they may find a pernianen t place a 1101) g the recor, of this Convention. 
'l'hie notion being 5ccondct was put by AN. Brooks and utia iinouslv curried. 
MR. ROIIINSON•—'l'lie Enabling— Ac does not provide fi 

t he subordinate officers of the CoIl\'ei) tion therefore there wi have to be some resolution creating those •officers of this Co veiitiou. 

MR. i3ULG1R—Mr. President, I desire to offer a resolutioi The resolution was read by the Secretary: 
Resolved, That. the President apponit a coin niiltee. consi ing of nine members, to be known and  ilesignateil as it Conunitte on Ruhes, 0f which committee. the President of the Coiivcntio shall he chairman. 
MR. 1IULCER-1----I wove the adoption of the resolution. 'I'Iie notion was seconded. 
MR. I-,[FFLIN (Chambers)--J would like to amend that b saying two from cacli Congressional District. I do not think thz two front each Congressional District will he too many, I inov that as a substitute, or I would; like to amend the motion with tli gentleman's consent, so as to lead that two shall he appointe li-gin each Congressional District instead of one. 
MR. O'NEAL (Lauderdale)-4 desire to offer a subtitut resolution. 501 

MR. LOft-lAX—I rise to it point of order. I submit that thi Convention should complete its permanent orgarization before i proceeds to the consideration of any resolutions whatsoever. 
THE PRESIDENT—An the opinion of the Chair the point o order is well taken. 

-. '\[R. Vt1  ILAKLEY-----I desire to I1onnuotc for Secretary of thi Convention ft-fr. Frank N. J ulian  of Colbert. 
THE I` RESIDENT—Mr. Colbert's Name is placed in liomi 

- 

nation. 

MR. dct R/\FF1INREID—I rise cc a point of order '1' 
act does not provide f or -u secretary. It says secretary or clerk 
and f thinkth;u1 any nomination for any office will he out of orde-
until this C'juvcntioij cicternnnes i"hat subordimitc officers it slwl 
have. 

1'1R. ASI-iCRAF'I'---I desire to o11e u resolution. ihe rcshiIion was read by the Secretary (J 
/1 



Ex Parte Birmingham & Atlantic Ry. Co. 
SUPREME COURT OF ALABAMA 

145 Ala. 514; 42 So. 118; 1905 Ala. LEXIS 183 

[NO NUMBER IN ORIGINAL] 
April 28, 1905, Decided 

I 

Editorial Information: Prior History 

Original writ in Supreme Court. 
Prohibition, on behalf of the Birmingham & Atlantic Railway Company, to restrain Hon. John Pelham, individually and as judge of the seventh judicial circuit, from hearing and determining a cause pending in the circuit court of St. Clair county, wherein one Spears was plaintiff and petitioner was defendant. The allegations are that Spears brought suit against the petitioner at Pell City, in St. Clair county, in the circuit court, that the same was set down for hearing on a certain day, and that witnesses had been summoned, etc.; that petitioner had protested to the said judge of the seventh judicial circuit against said cause being set down for trial, and had requested him to notify his clerk at Pell City to remove said cause from the docket and not to summon witnesses, etc. Petitioner avers that Pelham claims to have authority to hold said court at Pell City and to try said cause, and that, unless restrained from doing so, he would proceed and try the same. It is alleged that he claims his authority under and by virtue of ordinance No. 390, passed by the constitutional convention of the state of Alabama, Const. 1901, and by virtue of an act of the Legislature approved February 17, 1903 (Loc. Acts 1903, pp.  29-32, inclusive), and under and by virtue of the authority of an act approved October 6, 1903 (Loc. Acts 1903. p. 539). It is averred that such judge has no other authority, and claims no other authority, than that conferred by said ordinance and said acts as above set out. It is also averred that said ordinance does not confer any authority or warrant of law upon the said judge to hold said term of court at such time and place, for the following separate and several reasons: (a) Said constitutional convention, in the call thereof made by the Legislature, was required to submit all of its acts to the people of the state of Alabama for ratification, and petitioner avers that said ordinance was never submitted to the people of Alabama for their ratification, and that on such account the same has never become operative and is of no force. (b) Said constitutional convention, in attempting to pass such ordinance, was legislating in regard to local matters, and said convention had no authority to enact such local legislation, and on this account said ordinance is void and of no effect. (C) Said ordinance was passed by the said constitutional convention of 1901, but was not included in such constitution as submitted to and ratified by the people. (d) Said ordinance is not included in, nor is it a portion of, the constitution of 1901. For which separate and several reasons said ordinance is unconstitutional and void, and does not confer the authority sought to be exercised by the said Hon. John Pelham, or any other judge, to hold such court at such a legal time and place. It is further averred that if said ordinance No. 390 is valid and of full force and effect, which petitioner denies, the said Pelham is without authority or warrant of law to hold said court at such a legal time and place, in that no provision has ever been made for carrying such ordinance into effect and providing for holding courts at Pell City, Ala., except that certain act of the Legislature contained in Loc. Acts 1903, p.  28. It is averred that said act of the Legislature is unconstitutional and void for the following reasons: (a) it is unconstitutional and without warrant of law. (b) It is unconstitutional, in that it is a local act as defined by section 110 of the constitution of Alabama of 1901, and no notice of the intention to apply for such local legislation was published in the county where the matter or thing to be affected was situated, giving the substance of the 
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proposed law, and no proof thereof by affidavit was given that said notice was made and exhibited in the 
houses of the Legislature and spread on the journals of both of such houses. Other allegations of a similar 
nature are made. It is further averred that to the certain other act of the Legislature above referred to (Loc. 
Acts 1903, p.  539) is unconstitutional for similar reasons. Respondent answered, admitting the truth of 
some of the allegations, but denying that ordinance No. 390 was void and of no effect, and also denying 
the unconstitutionality of the act referred to in the petition. The ordinance is made an exhibit to the petition 
and will be found in the journal of the proceedings of the constitutional convention of 1901. It is admitted 
that this ordinance was not submitted to and ratified by the people of the state of Alabama at the election 
held for the purpose of ratifying the constitution adopted by the constitutional convention of 1901. The 
other facts sufficiently appear in the opinion. 

Disposition: 
Relief sought granted and writ made peremptory. 

CASE SUMMARY 

PROCEDURAL POSTURE: Petitioner railroad sought a writ of prohibition to restrain respondent judge of 
the seventh judicial circuit from hearing and determining an action in the circuit court of St. Clair County 
that was pending against the railroad because Local Ordinance No. 390 was unconstitutional.An 
ordinance and act that established a courthouse at a particular location was void because the 
constitutional convention did not comply with the pre-passage notification and ratification procedures, and 
a writ of prohibition was warranted. 

OVERVIEW: The railroad claimed that Ordinance No. 390 of the constitutional convention, providing for 
an additional courthouse in certain counties, and 1903 Local Acts pp.  28 and 539, were unconstitutional 
because they were not presented to the people of Alabama for ratification. The court agreed, finding that 
(1) Ordinance No. 390, which located the additional courthouse at Pell City, was void because it was not 
properly ratified; (2) 1903 Ala. Acts p.  28, which carried out the provisions of Ordinance No. 390, being 
local and not confined solely to setting the time for hearing cases, was repugnant to Ala. Const. of 1901, § 
106 because the voters were entitled to notice that the constitutional convention was considering passage 
of the ordinance; (3) 1903 Ala. Acts p.  539 was valid because it was expressly excluded from the 
pre-passage notice provisions of Ala. Const. of 1901, § 106; and (4) because the ordinance and act 
establishing the courthouse at Pell City were void, 1903 Ala. Acts p.  539 was inoperative, so far as it 
provided the time for holding court at that place, but to all other intents and purposes was valid and 
binding. 

OUTCOME: The court granted a peremptory writ of prohibition. 

LexisNexis Headnotes 

Governments > Legislation > Initiative & Referendum 
Governments > State & Territorial Governments > Employees & Officials 

The people's ratification of an unauthorized act of delegates to a constitutional convention renders the act 
valid and binding. 
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Governments> Legislation > Initiative & Referendum 
Governments> State & Territorial Governments > Employees & Officials 
Governments > State & Territorial Governments > Elections 

*Wnaconyn gnisçallecUpframe a nstitutiop wh1cbJs to be submitted to apoppjantoteJo 
adojQJt cannot pass ordinances and give them validity without submitting them to the people for 
-ratification as a part of t~e ~cq The delegates to such a convent16rie but aöfTleopIe, 
and are restricted to the exercise of the powers conferred upon them by the law that authorizes their 
election and assemblage. 

Headnotes 

Prohibition to Restrain the Judge of the 7th Judicial Circuit from Hearing and Determining a Cause at Pell 
City, Ala. 

1. Constitutional Law; Constitutional convention; Powers; Passage of Ordinance.--The Constitutional 
Convention assembled by virtue of the act convening the same (Acts 1900-01, p.  224) had no authority to 
enact an ordinance providing for an additional courthouse in certain counties. 

• 2. Constitutional Law; Ratification.—Although the Constitutional Convention was without authority to enact 
an ordinance, providing for courthouses in certain counties, yet if such ordinance be ratified by a vote of 
the people, it may become valid. 

Same Submission to Vote.--The act providing for the holding of the Constitutional Convention also 
provided for an election by the people for the purpose of ratifying or rejecting the constitution promulgated 
by said convention. The constitutional convention also provided that the instrument promulgated by it 
should be submitted to the electors for ratification or rejection. The constitution was submitted to a vote of 
the people for ratification or rejection, but the ordinance providing a court house at Pell City, in St Clair 
county, Ala., was not included in the submission and was not voted upon by the people. Held, the vote for 
the ratification of the constitution by the electors was not a ratification of the ordinance. 

Statutes; Local Laws; Notice.--Under § 106, Constitution of 1901, the Acts providing for an additional 
court house in the counties of St. Clair and Shelby being local laws, are invalid because notice of intention 
to apply for the passage of said acts was not given as required by said section. 

Statutes; Terms of Court—A local law fixing the time of holding courts in the county is not rendered 
invalid through want of notice of intention to apply therefor under the express provision of § 106, 
Constitution 1901. 

Counsel KNOX, DIXON & BURR, for petition.--A writ of prohibition is proper 
remedy where a judge is holding court established by a void and unconstitutional Jaw.--Ex 
parte Roundtree, 51 Ala. 42; Lancaster v. Gafford, 139 Ala. 373; Ex parte Branch, 63 Ala. 
383; Enc. of P. & P. Vol. 16, page 1122. 

When the act from which a constitutional convention derives its 
powers provides for the submission of the convention's work to the people, it must be so 
submitted and only becomes operative upon the approval of the electors.--6th Am. & Eng. 
Enc. of Law, 2d. Ed. pp.  896-898; Jameson on Constitutional Conventions, pages 425, 426, 
414, 424, 493, 98; Cooley's Constitutional Limitation, 7 Ed. pg. 61; McDanield's case, 2d. Hill 
(S. C.) page 2701; Quinlan v. Houston, 34 SW. Reports 738; Wells v. Bain, 15 Am. Reports, 
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563; Wood's Appeal, 75 Pa. St. 59; Goodrich v. Moore, 72 Am. Decision, pg. 78 (note); 8 
Cyc., page 723. 

A constitutional convention has no authority to enact and pass 
local legislation.—Plowman v. Thornton, 52 Ala. 569; Authorities supra. 

The provisions of the ordinance passed by the constitutional 
convention requiring the Legislature to enact certain laws is directory only—not mandatory.—Ex 
parte State, 52 Ala. 237; Cooley's Constitutional Limitations (7th Ed.) 119; 6th Am. & Eng. 
Enc. of Law, (2d Ed.) p.  917. 

INZER & MONTGOMERY, M. M. SMITH, and MCLANE TILTON, 
JR., for respondent. CABANISS & WEAKLEY associated on rehearing.—The power of a 
constitutional convention to legislate is well established. The constitutional convention of 1865 
passed many ordinances legislative in their character similar to the one under consideration, 
and its authority to do so was upheld in the following cases.—Dorman v. The State, 34 Ala. 
216; Tarlton v. Southern Bank, 41 Ala. 722; Kirkland v. Moulton, 41 Ala. 548; Scheible v. 
Banco, 41 Ala. 423; Washington v. Washington, 69 Ala. 281, which in effect overrules the 
dictum in Plowman v. Thornton, 52 Ala. 559; Ferdinand v. The State, 39 Ala. 706; Jeffries v. 
The State, 39 Ala. 655; Aaron v The State, 39 Ala. 648. The constitutional convention of 1867 
adopted ordinances similar to the one under consideration, legislative in their character and 
these ordinances have been upheld.—Jones v. Jones, 95 Ala. 443; Crane v. McGinnis, 19 Am. 
Dec. 237; Powell v. Boone, 43 Ala. 459; McElwain v. Mudd, 44 Ala. 48; Ex parte Hall, 47 Ala. 
675; Crump v. Battle, 49 Ala. 233; Balkrum v. Satcher, 51 Ala. 81; Watson v. Stone, 52 Ala. 
150; Pearce v. Pope, 42 Ala. 319. Other cases in which the legislative ordinances of 1867 
were cited, construed and applied are the following.—Stikes v. Swanson, 44 Ala. 655; Bibb v. 
County Commissioners, 44 Ala. 119; Coleman v. Hodges, 44 Ala. 124; Roach v. Gunter, 44 
Ala. 209; Hale v. Huston, 44 Ala. 135; Lawson v. Miller, 44 Ala. 617 (p.  626); Ex parte Norton, 
44 Ala. 177 (pp.  186-7); Moseley v. Tuthill, 45 Ala. 621 (p.  655); Griffin v. Ryland, 45 Ala. 688. 

The act calling the constitutional convention, did not require this 
ordinance to be submitted to the people. This question is no longer a judicial one. The 
legislature has recognized its binding force in the several local laws passed to effectuate and 
put in operation the provisions of this ordinance.—Taylor v. Commonwealth, (Va.), 44 5 E. 
754; Secomb v. Kettelson, 29 Minn. 55; State v. Piper, 17 Neb. 614; Miller v. Johnson, 92 Ky. 
589; Wood's Appeal, 75 Pa. St. 59. 

Judges: ANDERSON, J. MCCLELLAN, C. J., and HARALSON, SIMPSON, and DENSON, JJ., concur. 
TYSON and DOWDELL, JJ., dissent. 

Opinion 

Opinion by: ANDERSON 

Opinion 

(145 Ala. 519) (42 So. 119) ANDERSON, J.—The issue in this case involves the validity of Ordinance 
No. 390 of the constitutional convention, providing for an additional court house in the counties of St. 
Clair and Shelby, respectively, as well as Local Acts 1903, pp.  28 and 539. The constitutional 
convention assembled under and by virtue of the act of the Legislature of 1901 (Acts 1900-01, p.  224) 
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entitled "An act to provide for the holding of a convention, to revise and amend the Constitution of the 
State." Section 22 of said act provides for the holding of an election for the ratification or rejection of 
the Constitutional. The ordinance in question pertains is no way to an amendment or revision of the 
Constitution, and it was beyond the power of the convention to pass this ordinance, and it could not 
become binding or of legal force without having been submitted to and ratified by the people.—
Plowman v. Thornton, 52 Ala. 559; 6 Am. & Eng. Ency. Law (2d Ed.) pp. 896-898; Jameson on 
Constitutional Conventions, pp.  98, 414, 424, 426 and 493; Cooley's Constitutional Limitations (7th 
Ed.) p.  61; McDaniel's Case, 2 Hill Law (S. C.) 270; Quinlan v. Houston, (Tex. Sup.) 34 S.W. 738; 
Wells v. Bain, 15 Am. Rep. 563; Woods's Appeal, 75 Pa. 59; Goodrich v. Moore, (Minn.) 72 Am. Dec. 
78; 8 Cyc. p.  723, note. 

Jameson, in his work on Constitutional Convention, says: "Now, in the light of these principles, is the 
exercise by a convention of legislative or other governmental powers, in addition to those clearly 
belonging to it, to be considered as within its competence as a constitutional body? Is such an 
assumption of power one which threatens no danger to the commonwealth? By the theory of those 
who accord to its such powers, as soon as the convention is assembled, the control of the existing 
government over it is at an end; the Constitution lies torn in fragments under its feet; and, while the 
work of its instauration is in progress, that body alone constitutes the state, gathered into its single 
hands the reins ordinarily held by the four great systems of agencies constituting the government, to 
whose functions it succeeds. If this be so, what, but its own sense of justice, is to restrain such a body 
from running riot, as did the Thirty Tyrants at Athens? The jurists of the Illinois (145 Ala. 5201 
convention of 1862, as we have seen, affirmed that the act under which such a body assembles is no 
longer binding when once it has become organized. If at that moment it has also cast upon it, by virtue 
of its great commission, all governmental powers, how easy to extend the scope and the period of the 
exercise of those powers, under the plea that expediency demands it. The expedient is the 
appropriate domain of a Legislature. If, at the moment of organizing, a convention is endowed with 
legislative powers, it may be deemed expedient to subvert the system of guaranties by which our 
liberties are assured to us, and at the same time to withhold from the popular vote the constitutional 
provisions by which the change is to be effected. Such a consummation would be not merely possible. 
It would be probable. And, clearly, the possibility of its occurring with an appearance of rightfulness is 
enough to stamp as dangerous that theory of conventional powers from which it must flow. In the 
science of politics, (42 So. 120) it is an important point gained to have settled the limit where normal 
action under the Constitution ends, and revolution begins. To have done that is practically, in most 
cases, to have rendered revolution impossible. The result is that a convention cannot assume 
legislative powers. The safety of the people, which is the supreme law, forbids it Even if we suppose 
the body expressly empowered by the Legislature to exercise such powers, the right so to do must be 
denied, because the same supreme law places an absolute interdict on such a grant. It is beyond the 
power of a Legislature to delegate any such authority.". 

We quote from the Supreme Court of Pennsylvania ( Woods's Appeal, 75 Pa. 59): "There is no 
subject more momentous or deeply interesting to the people of this state than an assumption of 
absolute power by their servants. The claim of a mere body of deputies to exercise all their 
sovereignty, absolutely, instantly, and without ratification, is so full of peril to a free people, living under 
their own instituted government and a well matured Bill of Rights, the bulwark and security of their 
liberties, that they will pause before they will allow the (145 Ala. 521) claim, and inquire how they 
delegated this fearful power and how they are thus absolutely bound and can be controlled by persons 
appointed to a special service. Struck by the dangers, and prompted by self-interest, they will at once 
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distinguish between their own rights and the powers they commit to others. These rights it is the 
judiciary is called on to maintain. The very rights of the people and freedom itself demand, therefore, 
that no such absolute power shall be imputed to the mere delegates of the people to perform the 
special service of amendment, unless it is clearly expressed, or as clearly implied, in the manner 
shown by the people to communicate their authority. A convention has no inherent rights. It exercises 
powers only. Delegated power defines itself. To be delegated, it must come in some adopted manner 
to convey it by some defined means. This adopted manner, therefore, becomes the measure of the 
power conferred. The right of the people is absolute, in the language of the Bill of Rights, to alter, 
reform or abolish their government in such manner as they may think proper.' This right being theirs, 
they may impart as much or as little of it as they shall deem expedient. It is only when they exercise 
this right, and not before, they determine by the mode they choose to adopt the extent of the powers 
they intend to delegate. Hence the argument which imputes sovereignty to a convention, because of 
the reservation in the Bill of Rights, is utterly illogical and unsound. The Bill of Rights is a reservation 
of rights out of the general powers of government to themselves, but is no delegation of powers to a 
convention. It defines no manner or mode in which the people shall proceedto exercise their rights, 
but leaves that to their after choice. Until then it is unknown how they will proceed, or what powers 
they will confer on their delegates. Hence, we must look beyond the bill of rights, to the mode adopted 
by the people, to find the extent of the power they intend to delegate. These modes were stated and 
discussed in the opinion of Wells, et al. v. Bain, et al., supra. If by a mere determination of the people 
to call a convention, whether it be by vote or otherwise, the entire sovereignty (145 Ala. 522) of the 
people passes ipso facto into a body of deputies or attorneys, so that these deputies can, without 
ratification, alter a government and abolish its Bill of Rights at pleasure, and impose at will a new 
government upon the people, without restraints upon the governing power, no true liberty remains. 
Then the servants sit above their masters by the merest imputation, and a people's welfare must 
always rest upon the transient circumstances of the hour, which produce the convention and the 
accidental character of the majority which controls it. Such a doctrine, however suited to revolutionary 
times, when new governments must be formed as best the people can, is wholly unfitted when applied 
to a state of peace and to an existing government instituted by the people themselves and guarded by 
a well matured Bill of Rights. The people have the same right to limit the powers of their delegates that 
they have to bound the power of their representatives. Each are representatives, but only in a different 
sphere. It is simply evasive to affirm that the Legislature cannot limit the rights of the people to alter or 
reform their government. Certainly it cannot. The question is not upon the power of the Legislature to 
restrain the people, but the right of the people, by the instrumentality of the law, to limit their delegates. 
Law is the highest form of a people's will in a state of peaceful government. When the people act 
through a law, the act is theirs; and the fact that they used the Legislature as their instrument to confer 
the powers makes them the superiors, and not the Legislature. The idea which lies at the root of the 
policy that a convention cannot be controlled by law is that the convention and the people are 
identical. But, when the question is to be determined between the people and the convention, the 
fallacy is obvious. Such a metonymy may do for a flourish of rhetoric, but not for grave argument. The 
parties to the question are the people on the one hand and the convention on the other. The people 
allege a usurpation of power in this: That the convention seeks to bind them without their ratification. 
The question then is, what power was conferred? The judiciary sits to decide between them. The (145 
Ala. 523) people having challenged their power to set a government over them at will, the agents must 
show their authority to do this. The latter put in evidence the act of 1871 as their(42 So. 121) authority. 
Then the issue is, does the act of 1871, simply ordering a convention to be called, confer this 
absolute, extraordinary, and dangerous power upon a body of men not yet called into being, and which 

3alcases 

© 2017 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the 
restrictions and terms and conditions of the Matthew Bender Master Agreement. 

1'1 

/ 



11 16' 

can have neither being nor power except by the further act of the people through the instrumentality of 
a law? To make the law odious, it is assumed that the Legislature is or may be corrupt. But this is 
aside from the true question of power. In a governmental and proper sense, law is the highest act of a 
people's sovereignty, while their government and Constitution remain unchanged. It is the supreme 
will of the people, expressed in the forms and by the authority of their Constitution. It is their own 
appointed mode through which they govern themselves and by which they bind themselves. So long 
as their form of government is unchanged in its grant of all legislative powers, these laws are supreme 
over all subjects unforbidden by the instrument itself. The calling of a convention and regulating its 
action by law is not forbidden in the Constitution. It is a conceded manner through which the people 
exercise the rights reserved in the Bill of Rights. It falls, therefore, within the protection of the Bill of 
Rights as a very manner in which the people may proceed to amend their Constitution and delegate 
the only powers they intend to confer, and as the very means whereby they may, by limitation, defend 
themselves against those who are called in to exercise the powers. The Legislature may not confer 
powers by law inconsistent with the rights, safety, and liberties of the people, because no consent to 
do this can be implied; but they may pass limitations in favor of the essential rights, safety, and 
liberties of the people, because consent to do this can be implied; but they may pass limitations in 
favor of the essential rights of the people. The right of the people to restrain their delegates by law 
cannot be denied, unless the power to call (145 Ala. 524) a convention bylaw and the right of 
self-protection be also denied. It is, therefore, the right of the people, and not the Legislature, to be put 
by law above the convention, and to require the delegates to submit their work for ratification or 
disapproval. To argue a want of authority in the law from the alleged character of those who passed it 
is bad logic and an undeserved reproach, in view of the subsequent act of 1872, which opened a wide 
door to men of all parties and filled the convention with the best men in the State. When it is conceded 
that a convention can be called and organized by law, the number or the qualifications of the 
delegates prescribed, their districts defined, their mode of selection or appointment determined, their 
time and place of meeting fixed, and their compensation declared by law, the binding force of law 
must be conceded. The convention was a creation of law, and its members the offspring of law—by 
the mere force of law—without a popular election. How, then, can the power of law be denied? 
Without it, no delegates had existed, and no power had been transmitted to them. It is a solecism and 
a fallacy to assert that a law has the power to transmit the authority of the people, and yet it is a nullity 
in the terms of its transmission. If the authority of the people passes to the convention outside of the 
law, the people are left without the means of self-protection, except by revolution. Then the singular 
spectacle is presented of the absolute sovereignty of the people being vested in a body of agents 
without any known means of transmission or limitation. But, clearly, this cannot be when the 
fundamental rights of the people are at stake. To estop them from their right to accept or reject the 
work of the convention, there must be an evident channel pointed out through which their power 
passed to the convention to ordain at pleasure a Constitution or binding ordinance. The force of the 
argument cannot be avoided by reference to the well-known purity of character of the delegates. The 
personnel of the convention has nothing to do with the question of delegated power. It may help to 
suppress an inquiry into the power; but, however presently popular the doctrine of self-imputed (145 
Ala. 525) sovereignty may be to those whose integrity forbids intentional wrong, as a question of 
power the doctrine is unfounded in principle, repugnant to right reason, incompatible with safety, 
dangerous to liberty and unsuited to times of agitation and excitement which sometimes overcome the 
people. No argument for the implied power of absolute sovereignty in a convention can be drawn from 
revolutionary times, when necessity begets a new government. Governments thus accepted and 
ratified by silent submission afford no precedents for the power of a convention in time of profound 
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tranquility and for a people living under self-established safe institutions. Then, looking at the body to 
which this power may be imputed: The number may be any designated in the law-133, 33, or 3 times 
3. The delegates may not be chosen by the whole people as under the act of 1872. On what principle 
of sound mind or logical deduction does such a body possess, by mere imputation, all the powers of 
the people not conferred on them by law? They possess them by no act of the people independently 
of law. And certainly there is no popular afflatus outside of the law to breathe into them the spirit of 
prophecy in the name of the people. In conclusion, we find nothing in the Bill or Rights, in the vote 
under the act of 1871, or the authority conferred in the act of 1872, nothing in the nature of delegated 
power, or in the constitution of the convention itself, which can justify an assumption that a convention, 
so called, constituted, organized, and limited, (42 So. 122) can take from the people their sovereign 
right to ratify or reject a Constitution or ordinance framed by it, or can infuse present life and vigor into 
its work before its adoption by the people." 

In McDaniel's Case, 2 Hill Law, 270, the Supreme Court of South Carolina said: "The sole difficulty 
seems to me to have arisen from confounding together the authority attributed by the convention to 
the people, and with that of the convention. Certainly the convention was not the people for any other 
purpose than that for which the people elected and delegated them. An argument was (145 Ala. 526) 
drawn from the supposed absurdity of the Legislature, an inferior authority, puffing limits to the power 
of its superior and creator. But I think it is not a correct stating of the question. The question is the 
authority of the convention. An ordinance is produced to us passed by a certain number of individuals 
assembled at Columbia. This gives it no authority as an act of the people. But we are told they were 
elected by the people. This, however, is not enough. To what purpose were they elected by the 
people? To represent their sovereignty. But was it to represent their sovereignty to every purpose, or 
was it for some specific purpose? To this no other answer can be given than the act of the Legislature 
under which the convention was assembled. Certainly the people may, if they will, elect delegates for 
a particular purpose, without conferring on them all their authority. To deny this would be to detract 
from the power of the people, and to impose on them a most inconvenient and dangerous disability. If, 
before the adoption of the present Constitution, the people, electing delegates in their primary 
capacity, had, by a majority of their ballots, specified a particular measure to be considered and 
decided in the convention, will it be pretended that the convention would have possessed authority for 
any other purpose? But the Legislature, in passing the act for calling together the convention, were not 
acting in their legislative capacity. The act has no relation to general powers of legislation. They were 
the agent of the people for this particular purpose, and instructed by the convention to speak their 
voice. But, suppose there had been no such provision in the Constitution, and the Legislature had 
passed an act recommending to the people to meet in convention for a specific purpose, and in its 
pursuance of the recommendation the people had elected delegates accordingly, what right or reason 
would I have to conclude that the people intended to intrust this convention with their authority for any 
other than the purpose specified? This would be plain usurpation of the power of the people." 

Judge Cooley, in his work on Constitutional Limitations (7th Ed., p.  61, § 4), says: "In accordance with 
(145 Ala. 527) universal practice, and from the very necessity of the case, amendments to an existing 
Constitution, or entire revision of it, must be prepared and matured by some body of representatives 
chosen for the purpose. It is obviously impossible for the whole people to meet, prepare, and discuss 
the proposed alterations, and there seems to be no feasible mode by which an expression of their will 
can be obtained, except by asking it upon the single point of assent or disapproval. But no body of 
representatives, unless specially clothed with power for that purpose by the people when choosing 
them, can rightfully make definite action upon amendments or revisions. They must submit the result 
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of their deliberations to the people—who alone are law—for ratification or rejection. The constitutional 

convention is the representative of sovereignty only in a very qualified sense, and for the specific 

purpose and with the restricted authority to put in proper form the questions of amendment upon 

which the people are to pass; but the changes in the fundamental law of the state must be enacted by 

the people themselves." 

The supreme court judges of Massachusetts, in 6 Cush. 574, 575, in discussing this question, said: 

"Upon the first question, considering that the constitution has vested no authority in the Legislature, in 

its ordinary action, to provide by law for the submitting to the people the expediency of calling a 

convention of delegates for the purpose of revising or altering the constitution of the commonwealth, it 

is difficult to give an opinion upon the question, what would be the power of such a convention, if 

called? If, however, the people should, by the terms of their votes, decide to call a convention of 

delegates to consider the expediency of altering the constitution in some particular part thereof, we 

are of opinion that such delegates would derive their whole authority and commission from such vote; 

and upon the general principles governing the delegation of power and authority they would have no 

right, under such vote, to act upon and propose amendments in other parts of the constitution not so 

specified." 

(145 Ala. 528) The supreme court of Arkansas in Bragg v. Tuffts, 49 Ark. 554, 561, 6 S.W. 158, said: 

"The first question that suggests itself is, what right had the convention—a body consisting of but a 

single chamber—to enter upon the domain of general legislation? For the raising of revenue, the 

providing of ways and means to meet the expenses of administering the government, and the 

prescribing of the funds in which taxes are to be paid, are legislative functions, not of a fundamental 

character. But by the constitution of 1836, and by all other constitutions that have ever been in force in 

this state, the legislative power has been confided to a General Assembly, consisting of a senate and 

house of representatives. The Governor also has always had a voice in legislation—a limited power of 

vetoing measures which did{42 So. 123) not meet with his approval. Now a convention called, for 

instance, to frame a new constitution, has no inherent right to legislate about matters of detail. All of 

the powers that it possesses are such as have been delegated to it, either by express grant or 

necessary implication. The passage of an ordinance, then, to raise revenue, was an assumption of 

power by the convention that was never ratified by the people of the state; for it is a noteworthy fact 

that the convention of 1861 never submitted any of its work to the test of a popular vote—neither its 

ordinance of secession, nor the constitution which it promulgated on the 1st of June, 1861"—citing the 

Wood case, supra, and Jameson on Constitutional Conventions, p.  419. 

It is contended that, if the adoption of the ordinance was beyond the authority of the convention, it is 

nevertheless valid and binding, because the constitution was submitted to and was ratified by the 

people. The authorities are almost uniform that the ratification of an unauthorized act by the people 

(and the people are the principal in this instance) renders the act valid and binding. We cannot 

assume, however, that this ordinance has been ratified. It is true the convention provided that the 

ordinance should become a law only upon a ratification of the constitution, and that the constitution 

was ratified. But can it be contended that such a (145 Ala. 529) condition secured a ratification of the 

ordinance, simply because the constitution was submitted and ratified, and which did not contain the 

ordinance, nor was it annexed thereto? The act formulating a call of the convention, and which was 

voted on by the people, provided only for "amending and revising" the constitution, and section 22 also 

required that the instrument framed should be submitted to the people for ratification or rejection. The 

people, therefore, in voting for the holding of a convention, not only limited the powers of the 

convention to the amendment and revision of the constitution of 1875, but required that its action be 
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submitted back to them. The convention, realizing the requirements placed thereon by the powers 
calling it into existence, provided by paragraph 4 of section 287 that the constitution be submitted to the electors of the state for ratification or rejection, but no provision was made for a submission of the ordinance in question. Paragraph 5 of section 287 directed the Governor to take such steps as would give general publicity and circulation to the constitution prior to the election for ratification or rejection. The governor, pursuant to said direction, had printed in pamphlet form and circulated all over the state the constitution, but which failed to contain the ordinance in question. The governor also issued a 
proclamation appointing the day for the holding of an election for the adoption or ratification of the constitution, and nothing was said in the proclamation as to the ordinance. Every step that was taken, either by the convention or the governor, relating to the election for ratification, had reference only to the constitution, and not to ordinances that had been adopted by the convention. Nothing whatever 
was done to put the electors of Alabama on notice that they were to vote for the ratification of anything but the constitution as framed and as contained in the pamphlets that were put in circulation. We 
cannot hold that this ordinance has ever been ratified. 
We have examined the authorities relied upon by counsel for the respondent, but find them no great impediment in reaching the foregoing conclusion, which is fortified by a great weight of authority. What was said as (145 Ala. 530) to the validity of the ordinance was dictum in the case of Ex patio Hall, 47 
Ala. 675. The Illinois case did not decide this point, but the ordinance fell because the public failed to ratify the constitution. In the case of State v. Keith, 63 N.C. 140, this point was not touched, as the 
ordinance fell because it was ex post facto. In the case of State v. Neal, 42 Mo. 119, what was said was dictum as to this point, and which we consider unsound. In the case of Stewart v. Crosby, 15 Tex. 546, the ordinance was upheld because it was appended to the constitution as a part of the 
fundamental law of the land and was adopted by the people along with the constitution. Besides, the supreme court of Texas, in the case of Quinlan v. H. & I C. Ry. Co., 89 Tex. 356, 34 S.W. 738, in 
commenting on the Crosby case, supra, says: "We are of opinion, however, that the ordinance was not valid. The convention which met on June 1, 1868, was assembled in pursuance of an act of congress passed March 23, 1867. It was called for the purpose of framing a constitution for the state, with a view to its restoration to the Union. The constitution to be framed by it was to be submitted for ratification to a vote of the people. See Act. Cong. March 23, 1867, §§ 3, 4, 15 Stat. 2; 2 Pasch. Dig. p. 1093. The act of Congress did not invest the convention with the power of independent legislation. It is true that the question of the propriety of incorporating any specific provision into the fundamental law was for the sole determination of the convention. But we are of opinion that, when a convention is called to frame a constitution which is to be submitted to a popular vote for adoption, it cannot pass ordinances and give them validity without submitting them to the people for ratification as a part of the constitution. The delegates to such a convention are but agents of the people, and are restricted to the exercise of the powers conferred upon them by the law which authorizes their election and assemblage. The ordinance of the convention in question, which divided the state into congressional districts, and that which provided for a submission of the proposed constitution to a vote of the people, 

are appended to the constitution as framed, and the whole(42 So. 124) are (145 Ala. 531) signed by 
the president and members as one instrument. 2 Pasch. Dig. pp.  1134, 1135. Section 1 of the latter 
ordinance contains the provision that the constitution adopted by this convention be submitted for 
ratification or rejection to the voters of this state,' etc. There is no provision for a submission of the 
independent ordinances. In Stewart v. Crosby, 15 Tex. 546, an ordinance attached to the constitution of 1845 was held valid. In that case the court say: For the present, then, it may suffice to say we think it free from doubt that the ordinance appended to the constitution is a part of the fundamental law of the land. Having been framed by the convention that framed the constitution of the state, and adopted 
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by the convention and the people along with the constitution, it is of equal authority and binding force upon the executive, legislative, and judicial departments of the government of the state as if it had been incorporated in the constitution, forming a component part of it.' This decision was followed without comment in Grigsby v. Peak, 57 Tex. 142, in passing upon the validity of an ordinance of the convention of 1866. From what has been quoted from the opinion in Stewart v. Crosby, supra, it appears that the ordinance then in question was submitted with the constitution and voted upon by the people. The convention which passed the ordinance which was held valid in Grigsby v. Peak was called by virtue of the proclamation of President Johnson. This proclamation did not require any part of the works of the convention to be submitted to the vote of the pecule, and in our opinion that convention, therefore, had the power to pass ordinances without submitting them for adoption to a popular vote. The ordinance now under consideration was not submitted to a vote, though two others, which were added to, incorporated into, and signed as a part of the constitution, were so submitted. Since the convention could not finally legislate, and since a vote of the people was necessary to make its action effective, we conclude that the ordinance in question was invalid and not effective for any purpose." 

The ordinance in the case of Plowman v. Thornton, 52 Ala. 559, was upheld on the theory that it was essential (145 Ala. 5321 to maintain the system of government until the officers elected under the new constitution could assume control. It was deemed legislation, which was condemned by Judge BRICKELL, who declared that the convention had no "legislative power." in the case of Washington v. Washington, 69 Ala. 281, the ordinance of 1865 legalizing the marriage of former slaves was upheld, notwithstanding the fact that it was not made a part of the constitution and was not ratified by the people. This ordinance, however, was adopted by a convention assembled pursuant to a proclamation of the President of the United States, issued at a time when Alabama had no recognized civil government, and to enable the "loyal people of the state to enact a Constitution to restore the state to its constitutional relationship to the federal government." The convention so assembled had to deal with new conditions, wrought by the termination of a long and bloody Civil War, which resulted in freeing from slavery nearly one-half of the people of the state. The exigencies of the times required prompt and immediate action in dealing with them, and the speedy enactment of laws to meet the changed conditions of our citizenship. Besides, the proclamation of the president calling the convention into existence extended to it "all the powers necessary and proper" to enable the loyal people of the state to formulate a plan of government that would meet said changed conditions, and at the same time restore our relationship to the federal government. The authorities generally except ordinances, and even Constitutions, enacted in time of war, or upon the heels thereof, from the more rigid rule as applicable to those adopted in time of peace and tranquility. 
The ordinance locating this additional courthouse being void, Acts 1903, p.  28, to carry into effect the provisions thereof, being local, and not confined in its purpose solely to fixing the time for the holding of courts, is repugnant to section 106 of the Constitution, because no notice was given of the intention to apply therefor, and must go down with the ordinance. Acts 1903, p.  539, having for its sole purpose the fixing of the time of holding court in the Seventh circuit, while a local law, is expressly (145 Ala. 533) excluded from section 106 of the Constitution of 1901 as to giving notice before the passage thereof, and is therefore valid. Since the ordinance and act fixing the courthouse at Pell City are void, the last-mentioned act is inoperative, so far as it provides the time for holding court at that place, but to all other intents and purposes is valid and binding. 

It is doubtless true that the county has expended a large sum for a courthouse and jail, and that a failure to hold a term of court at Pell City may put many of the people to no little inconvenience. These 
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facts should be considered by-the Legislature-, which is the only department of the government with authority to establish two courthouses in one county, and then only after complying with the constitutional provisions. Considerations of need and expediency should not and will not deter the courts of the land from annulling an ordinance that is so illegal and unwarranted, and the upholding of which would establish a precedent revolutionary in its character, and which would be a menace to coming generations in the enjoyment of rights guaranteed under a republican form of government. 
The relief sought is granted, and the writ is made peremptory. 
MCCLELLAN, C. J., and HARALSON, SIMPSON, and DENSON, JJ., concur. TYSON and DOWDELL, JJ., dissent. 
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