IN THE SUPREME COURT OF THE UNITED STATES

JARA MEOTTA ISHON FLOWERS,

Petitioner,

UNITED STATES OF AMERICA,

Respondent.

APPLICATION FOR AN EXTENSION OF TIME IN WHICH TO FILE
A PETITION FOR A WRIT OF CERTIORARI TO THE UNITED STATES
COURT OF APPEALS FOR THE FOURTH CIRCUIT

To the Honorable John G. Roberts, Jr., Chief Justice of the United States and
Circuit Justice for the Fourth Circuit:

Under 28 U.S.C. § 2101(c) and Rules 13.5, 22, and 30 of this Court, petitioner
Jara Meotta Ishon Flowers respectfully requests a 60-day extension of time, up to and
including November 2, 2018, in which to file a petition for a writ of certiorari in this
Court. The Fourth Circuit entered final judgment against Flowers on June 4, 2018.
Flowers’s time to file a petition for certiorari in this Court expires on September 3,

2018. This application is being filed more than 10 days before that date. A copy of the



Fourth Circuit’s unpublished opinion in this case is attached as Exhibit 1. This Court
has jurisdiction under 28 U.S.C. § 1254(1).

This case presents a question of law that was highlighted, but not decided, by
several Justices in Ocasio v. United States, 136 S. Ct. 1423 (2016). Specifically, separate
opinions by Justice Thomas and Justice Breyer questioned whether Evans v. United
States, 504 U.S. 255 (1992), was “wrongly decided.” 136 S. Ct. at 1437 (Breyer, J.,
concurring); 7. at 1437-40 (Thomas, ., dissenting). Because the Petitioner in Ocasio
did not ask the Court to overturn Evans, however, the Court had “no occasion” to
consider that question. Id. at 1434 (majority opinion); id. at 1437 (Breyer, J.,
concurring); z1. at 1440 n.1 (Sotomayor, J., dissenting) (“No party asks us to overrule
Evans in this case and so that question is not considered here.”).

Shortly after Ocasio was decided, the federal government prosecutor Petitioner
for violating the Hobbs Act’s extortion provision. Citing Ocasio, she preserved an
argument that this Court should grant certiorari to reconsider—and overrule—the
prior decision in Evans. That question is dispositive in her case: if Evans is overruled,
her conviction would be reversed. Accordingly, this case is a strong candidate for
certiorari because it presents a clean vehicle for the Court to resolve the question
flageed in Ocasio as to whether Evans should be overruled.

The requested extension is necessary to allow undersigned counsel to
adequately research and draft a petition presenting this issue while simultaneously

balancing a heavy, public-defender caseload. In addition to this case, counsel also is



responsible for meeting deadlines in numerous other cases, including United States .
Merritt, W.D.N.C. Docket No. 3:06-CR-152 (joint motion for time-served sentence
tiled July 16, 2018); United States v. McCollun, W.D.N.C. Docket No. 3:16-CR-199
(resentencing hearing held on July 19, 2018); United States v. Chavez-Lopez, Fourth Cir.
No. 18-4183 (opening brief filed July 25, 2018); United States v. Lee, Fourth Cir. No.
18-4250 (opening brief filed July 25, 2018); United States v. Simms, Fourth Cir. No. 15-
4640 (amicie curiae brief of Fourth Circuit federal defender offices filed August 7,
2018); United States v. Cornette, Fourth Cir. No. 18-6041 (opening brief due August 8,
2018); United States v. Rodrignez, Fourth Cir. No. 18-4298 (opening brief due August 16,
2018); Unated States v. Patterson, Fourth Cir. No. 18-4402 (opening brief due August 21,
2018); and United States v. Smith, Fourth Cir. No. 18-4394 (opening brief due
September 6, 2018).

For these reasons, Flowers respectfully requests that an order be entered

extending the time to petition for certiorari up to and including November 2, 2018.



August 7, 2018

Respectfully submitted,

Anthony Martinez
FEDERAL PUBLIC DEFENDER FOR THE
WESTERN DISTRICT OF NORTH CAROLINA

/

Joshua B. Carpenter
Counsel of Record

1 Page Avenue, Suite 210
Asheville, NC 28801
(828) 232-9992
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UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 16-4854

UNITED STATES OF AMERICA,

Plaintiff - Appellee,

JARA MEOTTA ISHON FLOWERS,

Defendant - Appellant.

Appeal from the United States District Court for the Western District of North Carolina,
at Charlotte. Robert J. Conrad, Jr., District Judge. (3:16-cr-00023-RJC-DCK-1)

Argued: May 10, 2018 Decided: June 4, 2018

Before GREGORY, Chief Judge, and WYNN and THACKER, Circuit Judges.

Dismissed in part, affirmed in part by unpublished per curiam opinion.

ARGUED: Joshua B. Carpenter, FEDERAL DEFENDERS OF WESTERN NORTH
CAROLINA, INC., Asheville, North Carolina, for Appellant. Anthony Joseph Enright,
OFFICE OF THE UNITED STATES ATTORNEY, Charlotte, North Carolina, for
Appellee.  ON BRIEF: Ross Hall Richardson, Interim Defender, FEDERAL
DEFENDERS OF WESTERN NORTH CAROLINA, INC., Charlotte, North Carolina,
for Appellant. Jill Westmoreland Rose, United States Attorney, OFFICE OF THE
UNITED STATES ATTORNEY, Charlotte, North Carolina, for Appellee.




Unpublished opinions are not binding precedent in this circuit.



PER CURIAM:

Jara Meotta Ishon Flowers (“Appellant™) pled guilty in the district court to Hobbs
Act extortion under color of official right in violation of 18 U.S.C. § 1951(a). She
appeals her conviction. The Government filed a motion to dismiss the appeal as barred
by the appellate waiver in Appellant’s plea agreement. We grant the Government’s
motion and dismiss the appeal in part. We affirm the district court’s decision as to the
remainder of the appeal.

l.
A.

While employed as a correctional officer at a state operated correctional facility in
North Carolina, Appellant entered into an arrangement with at least one inmate at the
facility to use her position to smuggle contraband into the facility in exchange for
payment. Per this agreement, the inmate would provide Appellant with the contact
information of an individual outside the prison whom Appellant would then meet to
obtain the contraband and payment for her services.

In 2015, state and federal authorities began an investigation into the smuggling of
contraband into the correctional facility where Appellant worked. On July 13, 2015, an
undercover agent recorded a conversation with Appellant during which she discussed
receiving payment in exchange for smuggling the contraband into the facility. Appellant

was later arrested.



B.

In February 2016, a grand jury indicted Appellant and charged her with Hobbs Act
extortion under color of official right in violation of 18 U.S.C. 8§ 1951(a). She filed a
motion to dismiss the indictment, arguing that pursuant to Justice Thomas’s dissent in
Ocasio v. United States, 136 S. Ct. 1423 (2016), the Hobbs Act does not apply to bribery.
The district court denied Appellant’s motion because “the majority opinion [in Ocasio]
did not upset the existing state of the law [pursuant to Evans v. United States, 504 U.S.
255 (1992)] that the Hobbs Act covers bribery.” J.A. 18.1

After Appellant’s motion to dismiss was denied, she entered into a plea agreement
with the Government. Under the terms of the plea agreement, Appellant waived her right
to challenge her conviction except as to claims for ineffective assistance of counsel or
prosecutorial misconduct. Appellant also reserved “the right to appeal as to the issue of
whether 18 U.S.C. § 1951 extortion under color of official right is properly charged in
bribery cases per the dissent in [Ocasio].” J.A. 34 (quoting J.A. 73 (sealed)).

On July 28, 2016, the district court? conducted a plea hearing pursuant to Rule 11
of the Federal Rules of Criminal Procedure. During the hearing, the Government read
from the plea agreement, specifically mentioning Appellant’s waiver of “all such rights to

contest the conviction and/or sentence” in the absence of ineffective assistance of counsel

! Citations to the “J.A.” refer to the Joint Appendix filed by the parties in this
appeal.

2 Appellant consented to having a magistrate judge preside over this proceeding.



or prosecutorial misconduct. J.A. 34. The Government clarified that Appellant also
“reserve[d] the right to appeal as to the issue of whether 18 U.S.C. [8] 1951 extortion
under color of official right is properly charged in bribery cases per the dissent in
[Ocasio].” 1d. Appellant’s counsel emphasized, “[T]his is a conditional plea and what’s
reserved is the right to appeal the District Court’s denial of a ... pretrial motion to
dismiss based on the Ocasio dissent.” Id. at 35-36.

The district court then addressed Appellant as follows:

THE COURT: Now, you are waiving some rights you have to
appeal. This case is a little bit unusual and | think we covered
that pretty clearly here, but you are nonetheless waiving some
rights you have to appeal with some exceptions. Do you
understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Okay. Well, let me ask you two standard
questions, then, on that topic. Do you understand that with
those exceptions you are waiving the right to appeal your
conviction and/or your sentence in the plea agreement? Do
you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: You also understand that with those
exceptions you are also waiving the right to challenge your
conviction and/or your sentence in what’s called a “post-
conviction proceeding”?

THE DEFENDANT: Yes, Your Honor.

J.A. 36-37.



At the conclusion of the plea hearing, the district court determined that
Appellant’s plea was “knowingly and voluntarily made, and that [Appellant]
underst[ood] the charges, potential penalties, and consequences of her plea.” J.A. 40.
The district court further found “that [Appellant’s] plea [was] supported by an
independent basis in fact, containing each of the elements of the offense to which she is
pleading.” Id. Therefore, the district court accepted Appellant’s guilty plea. It later
sentenced her to 18 months of imprisonment. Appellant timely appealed.

.

Appellant’s principal argument on appeal is that her conduct does not constitute an
“official act” -- as that term is defined in McDonnell v. United States, 136 S. Ct. 2355
(2016) -- necessary to prove Hobbs Act extortion under color of official right. The
Government contends that Appellant waived her right to present this argument by
entering into a plea agreement that contained an appellate waiver.

“We generally will enforce a waiver to preclude a defendant from appealing a
specific issue if the record establishes that the waiver is valid and that the issue being
appealed is within the scope of the waiver.” United States v. Thornsbury, 670 F.3d 532,
537 (4th Cir. 2012) (internal alterations and quotation marks omitted). We agree with the
Government that the appellate waiver is valid and that Appellant’s argument on appeal
falls within the scope of the waiver. Accordingly, we grant the Government’s motion and

dismiss the appeal in part.



A.

The appellate waiver in Appellant’s plea agreement is valid. “An appellate waiver
is valid if the defendant’s agreement to the waiver was knowing and intelligent.”
Thornsbury, 670 F.3d at 537. “Generally, if a district court questions a defendant
regarding the waiver of appellate rights during the Rule 11 colloquy and the record
indicates that the defendant understood the full significance of the waiver, the waiver is
valid.” Id. (citing United States v. Johnson, 410 F.3d 137, 151 (4th Cir. 2005)); see
United States v. Adams, 814 F.3d 178, 182 (4th Cir. 2016) (“[A] properly conducted Rule
11 colloquy establishes the validity of the waiver.”).

Because the Government’s counsel and Appellant’s counsel discussed the scope of
the waiver at the plea hearing, and the district court specifically questioned Appellant
about her intent to waive her right to appeal her conviction, the appellate waiver in the
plea agreement is valid. See United States v. Copeland, 707 F.3d 522, 528 (4th Cir.
2013) (holding that appellate waiver valid where “the district court read the appeal
waiver aloud and questioned [the defendant] as to whether he ‘underst[ood] the appellate
rights [he was] giving up in that paragraph’”).

B.

Further, the principal issue Appellant seeks to raise on appeal is within the scope
of the appellate waiver. Appellant contends that her conduct does not constitute an
“official act” -- as that term is defined in McDonnell v. United States, 136 S. Ct. 2355
(2016) -- necessary to prove Hobbs Act extortion under color of official right. This issue

is not an assertion of ineffective assistance of counsel or prosecutorial misconduct. And
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the issue Appellant specifically reserved in her plea agreement -- “whether 18 U.S.C.
§ 1951 extortion under color of official right is properly charged in bribery cases per the
dissent in [Ocasio v. United States, 136 S. Ct. 1423 (2016)]” -- does not encompass the
McDonnell issue Appellant now raises.

Justice Thomas’s dissent in Ocasio opines that Hobbs Act extortion under color of
official right does not cover bribery. 136 S. Ct. at 1437 (Thomas, J., dissenting). The
dissent asserts that the Supreme Court’s decision in Evans v. United States, 504 U.S. 255
(1992) -- which defined Hobbs Act extortion under color of official right as “the rough
equivalent of . . . taking a bribe,” id. at 260 -- “wrongly equated extortion with bribery.”
Ocasio, 136 S. Ct. at 1437 (Thomas, J., dissenting). By contrast, the Court in McDonnell
applied Evans’s definition of Hobbs Act extortion under color of official right in
reviewing the conviction of a defendant who “had accepted bribes.” 136 S. Ct. at 2365.
Because McDonnell dealt with Hobbs Act extortion under color of official right in a
bribery case, it cannot possibly form the basis for an argument that Hobbs Act extortion
under color of official right is not “properly charged in bribery cases.”

Indeed, this is precisely why Appellant’s briefs in this appeal present the two
issues in the alternative. And significantly, the Supreme Court had not yet decided
McDonnell at the time Ocasio was decided, so neither the Ocasio majority opinion nor
Justice Thomas’s dissent relied on McDonnell. Thus, the principal issue Appellant seeks
to raise on appeal falls within the scope of the valid appellate waiver in her plea

agreement.



C.

Under certain circumstances, “[w]e will refuse to enforce an otherwise valid
waiver if to do so would result in a miscarriage of justice.” Adams, 814 F.3d at 182. We
conclude that no such circumstances exist in this case. Therefore, we enforce the
appellate waiver in Appellant’s plea agreement.

II.

Appellant also argues, pursuant to the reasoning articulated by Justice Thomas’s
dissent in Ocasio v. United States, 136 S. Ct. 1423 (2016), that Evans v. United States,
504 U.S. 255 (1992), was wrongly decided. Like the district court, “we are not free to
overrule or ignore the Supreme Court’s precedents.” United States v. Cheek, 415 F.3d
349, 353 (4th Cir. 2005). Accordingly, we affirm the district court’s order denying
Appellant’s motion to dismiss the indictment on this basis.

V.
For the foregoing reasons, we grant the Government’s motion to dismiss the

appeal in part. We affirm the district court’s decision as to the remainder of the appeal.

DISMISSED IN PART,
AFFIRMED IN PART
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