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PARTIES TO THE OROCEEDINGS
AND RULE 29.6 STATEMENT

There are no parties to the proceedings other than those listed on the
caption. ( Fourth Circuit is pending their reconsideration of recalling the mandate
of the judgment which was directed by the panel judges Motz, Keenan, and Floyd).
Petitioner has no corporate affiliations. To the best of Petitioner’s knowledge,
Respondents Maryland Department of Health (“MDH”) and Maryland Department
of Budget and Management (“MDBM?”) are Maryland State Government Agencies.
Respondents Mr. Robert R. Neall, is Secretary of MDH, and Mr. David Brinkley, 1s
Secretary of the MDBM. MDH does not have an authority for approval of an
Epidemiologist III Position Identification Number for Petitioner except the MDBM;
When Petitioner’s application for using her friend’s donated employee's leave
(during the interactive accommodation) was rejected by MDH HR, Petitioner was
directed .. to file appeal to the MDBM. Clearly, to the extent of employment

relationship, the MDBM has certain control to certain extent.
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11.1 The constructive discharge made by Human
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indicated by her testimony on 5/14/2015
(filed 12/8/2017, ECF#4, COA4, doc#4, 1d.
P.196-200).. v veneeeeuieiire e e App.120
11.2 People who attended EEOC’s Fact-Finding
Conference (from COA4, doc#4 to COA4,
T 2 1) TETUTTPTUUT U TP IR PP App.125
11.3 EEOC’s investigator’s notes (4/19/2017) indicated
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“10/10/14 CP (Petitioner) ask to resign or retire”
(COA4-doct#15 on10/18/2018). .. cvuiiirriiineeeeeriniieiiiieeennees App.126
11.4. Maryland Dept. Of Health HR (respondent)
constructive discharge on 10/10/2014 as Ms.
Sara Barra’s motivation but not the Petitioner asked
for resign or retire as EEOC’s investigator’s notice
(filed 12/8/2017, COA4-doc#4, ECFH#4).......ooovniiiiiiiiiinnn. App.127

MDH of Equal Opportunity Program Ms. Delinda
Johnson’s email directed “undue hardship” as pretext.
12.1 EEOC recording file indicats that the emails from
Ms. Johnson on 7/31/201 related to the reason of “undue
hardship” to reject Petitioner’s accommodation requests
was the part of the FMLA and ADA discrimination
and retaliation (filed 7/24, 7/26, 8/7/2018 with District
Court, and COA4-doc#17, entered 10/22/2018).....ccuvveereniiinnininnn. App.128
12.2 Ms. Johnson directed defendants’ office manager

to make “undue hardship” as the pretext and to

change the office medical director’s position

posting date from 7/23/2014 to 7/21/2014

and also to change the Medical Director’s job

duty from supervision to no- supervision of any

staff in order to reject the Petitioner to return to

work under others supervision instead of under

Ms. Barra’ retaliation because the Petitioner’s

~ accommodation request was sent on 7/23/2014

(COAL-docHd, 15&1T).ccoeieiiiiiiiiierieiai e e eee et e eeeane e App.130

12.3 The Petitioner responded her attorney regarding
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Maryland Department of Health’s Opening
Medical Director’s position which was opened 7/23/2014........ App.134

12.4 Ms. Johnson retaliated against the Petitioner’s ADA,

12.5

Title VII& ADEA Discrimination charge filed with EEOC

by rejection of her accommodation request on 9/3/2014,

which was followed by HR’s rejection of Petitioner’s request

to use employee’s leave donated by her friend and Ms.

Barra’s blocking Petitioner’s access office email system

(COA4-QocHA, ECFHA) ..ot e e App.136
Petitioner (9/29/2014) clarified the confusion regarding her
accommodation request in responding to Ms. Johnson’s

rejection of accommodation. Petitioner did not receive any

response from her. However, the Office Structure of MDH

Center of Chronic Disease Prevention and Control was

changed in October 2014 to prevent the Petitioner from
returning work under Medical Director‘s supervision as

other co-workers (COA4-doc#4, p. 191-204).........cocceeveeceeveereenne. App.141

The inconsistent and incorrect District Court’s docket and
Fourth Circuit especially related to Petitioner’s notice of appeal:

13.1

13.2

Petitioner’s notice of appeal was filed timely (7/26/2018)

but was returned to her (ECF#40), and even was mis-

represented as filing date on 8/2/2018 while Petitioner

filed motion to extend time to re-file her notice of appeal

(B CFHABEAB) ... eeeee e eee e e e e e e e e et e eeta e ee e eees App.149
It lacked some of transmitted recordings in Fourth Circuit

docket regarding the District Court “Transmission

of Notice of Appeal and Docket Sheet to US Court of

Appeals re 45 ” stated in the District Court ECF#48

(8/2/2018); #49 “Correspondence from USCA re:...”

which Fourth Circuit (8/3/2018) instructs District Court

to correct the error of transmission made on 8/2/2018;

and #52 “Assembled Electronic Record Transmitted to

Fourth Circuit” (8/6/2018). COA4-doc#4 (entered 8/8/2018)

should reflects the transmission of District Court records,
ECF#53&54 (entered 8/7/2018) “Transmission of Notice

of Appeal and Docket Sheet to US Court of Appeals re. 53,

Yet, it indicates that there is no Petitioner’s notice of appeal in

the Fourth Circuit docket records until COA4 doc#15 entered
10/18/2018 (COA4-docH#4, 7, 17&25) .. .uiirieniiniiriinieiieeieieeneennenn App.155

viii



TABLE OF CONTAINTS (Continued page)

APPENDIX: Page
13.3 Petitioner’s notice of appeal.............c..cooinnn etreneeriniereneeee App. 1568
14. Petitioner’s concerns about alteration and deletion of docket records

15.
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19.

14.1 Petitioner’s motion about concerns (10/22/2018, COA4-
doc#17) was mooted by the Panel judges.........coovvnvieneeneinnnns App.178

14.2 petitioner’s supplemental informal brief (1/16/2019, COA4-
R IYC 72150 IR U T U U PP PP App.189

Petitioner’s (8/29/2018) request help for the District Court’s prejudice
15.1 Petitioner’s letter (entered 9/4/2018, COA4-doc#7)........co.ee.. App.208
15.2 The lack of intervention from COA4 (9/13/2018) for the
District Court’s rejection of Petitioner’s amendment of newly
discovered evidence from EEOC recording file(COA4-doc#8)...App.210

Respondent’s motion with anticipation no oral argument to be

granted and allegation about lack of the oral argument schedule
(COA4-doc#12, 10/11/2018) prior to filing their informal response

TS AU U P PSP OIS PPPPS PSPPI App.211

Petitioner filed motion (4/1/2019,) in responding COA4’s (3/26/2018)

denial of ordering reheaing her case en banc due to none of panel

judges to take a pool based on local rule 35(b) (COA4-doc#38).

17.1 Letter to Fourth Circuit Clerk and Chief Judge requesting
COAA4’s attention to control and prevent the obstruction of
equal justice from the panel judges’ prejudice and alteration

v and deletion of COA docket records (COA4-doc#38)............... App.213
17.2 Application to suspend the panel-judges-directed COA4’s
denial (3/26/2019) of her rehearing........cc.ccovvveivmiueiniennnennnnn. App.216
17.3 Motion to have disqualifying panel-leading judge Motz to
recuse Nerself. .. ..o v App.221

Petitioner’s motion for civil action under Congressional power of
enforcement on 4/16/2019 in responding to COA4’s notice under
local rule 40(d) refusing to consider Petitioner’s (4/1/2019) requests:
18.1 COA4 ‘s notice regarding local Rule 40(d) made by Ms. Cathi

Bennett (COA4-d0cH39) .. uuvvineeiet e ieeeeein i eee e App.237
18.2 Petitioner’s motion for civil action under the Congressional
power of enforcement (COA4-doc#418&42).....c.vvverneinininiancnn App.238

Discriminatory and retaliatory interference and deprivation of
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Petitioner’s job (supported by CDC 1305 program funding) under
seniority system and Petitioner’s citation of statues related to the
Congressional abrogation of State’s immunity to ADA claim and
Section 504 Rehabilitation Act COA4-doc#4 ECF#4, 12/8/2017;
ECF#20, 3/22/2018; ECF#30, 5/11/2018)
19.1 MDH employees who work and supported by MDH CDC

1305 program funding) indicates Petitioner’s job duties and

unequal payment and underpayment (COA4-doc#4, ECF$4,

exhibit#9, filed 12/8/2017)....cc.uueeriiiiiiniinnaninennns UTUUURRPRP App.251
19.2 Petitioner’s report (4/23/2014) to MDH managers and union

about Ms. Barra’s retaliatory interference with her job

COA4-doc#4, ECF#4 related exhibit#23a&b..............c....coinis App.253
19.3 Ms. Barra generated disciplinary action by accusing Petitioner’s

protected activity via internal email as violation cyber policy

(5/20/2014) retaliated against her internal report and

(11/12/2013) EEOC Title VII and ADEA charge while Petitioner

was in sick Leave, COA4-doc#4, ECF#4 related exhibit#23d...... App.259
19.4 Ms. Barra requested HR to send Petitioner for a work ability

evaluation on 5/19/2014, (COA4-doc#4, ECF#4-exhibit#29.......... App.261
19.5 Petitioner’s pleadings via “Plaintiff's response to defendants’

motion to dismiss” (3/22/2018, COA4-doc#4, ECF#20)

containing EEOC right to sue-letter, EEOC charge form; and

Petitioner’s rebuttal , and citation Section 504 Rehabilitation Ac

And other federal courts decision regarding State’s waiver of their

Immunity.
19.6 Petitioner’s pleadings via “Supplemental response in opposition

to Defendants’ motion to dismiss” filed by her attorney (who

represent 4/17/2018) addressing the Congressional abrogation

States’ immunity to ADA claim and requesting second

amendment of complaint (COA#4, ECF#30, filed 5/11/2018)......App.298

20 Maryland State Medical Director, Dr. Robert Toney’s work ability
evaluation and recommended accommodation...........c..covineiiiiiininn App.312

21 Internal reports (2/2/2014) about Ms. Barra’s ethnicity /national
origin discrimination on 1/31/2014 resulted in the disciplinary
actions (filed with District Court 12/8/2017, ECF#4, COA4-doc#4)
91.1 Petitioner’s report via email to MDH Office of Equal

Opportunity Program director about Ms. Barra’s
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discrimination and Interference with her job on 2/2/2014
(COA4-doc#4, ECF# Exhibit#.. ... App.
91.2 Ms. Barra initiated retaliatory disciplinary action on

21312014 i et e ee e e aee e et e App.

21.3 Petitioner’s appeal on 2/6/2014 and amendment on

2/18/2014...veceereerinranes SOOI App.

29 Petitioner filed multiple requests with the District Court to amend
new discovery evidence upon her receiving EEOC’s recording file
filed with District Court between Nov. 2017 (Appendix-6.1), Dec.
2017, (Appendix-7.1), and May 2018 (Appendix-19.6), COA4-

93 Ms. Barra discriminated and retaliated against Petitioner and
never discussed performance evaluation with Petitioner as

HR’s instruction (see summary changes).........cc.ccuveriiinimnneiieeene App.

24. Ms. Barra deprived Petitioner’s seniority job by changing her job
description in MS22 and Petitioner filed grievance, and reported
HR and OEOP filed with District Court 12/8/2017(ECF#4, COA4-doc#4)
94.1 Ms. Barra interference and deprivation of Petitioner’s
seniority job by deletion of Petitioner’s job duties from HR
form MS-22 without any reason instructed by HR in July
2013, COA4-doc#4, ECF#4, see summary changes (COA4-

docHd, ECFH4. . oo it App.

24.2 Petitioner filed grievance 8/13 and 8/14/2014, COA4-doc#4,

24.2 Petitioner reported managers for help to be treated equally

and be protected from Ms. Barra’s retaliation...................c.o. App.
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 18-1889
(1:17-cv-03260-JKB)

XIAO-YING YU
Plaintiff - Appellant
V.
ROBERT R. NEALL, Marylaﬁd Department of Health Secretary (formerly Dennis
Schrader); DAVID BRINKLEY, Maryland Department of Budget and

Management Secretary

Defendants - Appellees

ORDER

Upon consideration of the motion to recall the mandate and to vacate
decision on appeal, the court denies the motion.
For the Court--By Direction

/s/ Patricia S.. Connor, Clerk
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May 6, 2019

Patricia S. Connor, Clerk and Chief Judge, Robert L. Gregory
U.S. Court of Appeals for the Fourth Circuit

1100 East Main Street, Suite 501

Richmond, VA. 23219

Re: Case No. 18-1889, Xiao-Ying Yu v. Robert Neal (1:17-cv-03260-JKB),
Plaintiff’s motion for publication of unpublished opinions and reconsideration of Court’s
4/22/2019 order

Dear Clerk Connor and Chief Judge Gregory:

Following filing my consequential documents including application for suspension,
motions to recuse, and letter to you addressing about intentional and constant alteration of docket
records and concealment of the evidence, recent civil rights request and motion to recall the
mandate, I am respectfully submitting the motion for publication of unpublished opinions,
(which directed the Court’s judgment and orders between 1/22/2019 and 4/22/2019), and for
reconsideration of the Court’s 4/22/2019 order denying my request that Court recall the mandate
under Fed R. App. P. 34 (a)(2), (b), Rule 27, Local Rule 36(b), USC 28, Chap. 21 § 455, Fed R.
App. P. 41 (b)&(c); 42 U.S.C. §1983, “Due Process” and “Equal protection” clauses of
Fourteenth Amendment and Congressional enforcement power for depriving a person of rights or
privileges “secured or protected” by the Constitution or U.S. law (Screws v. U.S. 325 U.S. 91,
98-100).

The related Appendix and certificate of service and compliance are enclosed.

Respectfully submitted,

A f/

Xiao-Ying Yu, pro se

Mailing address: P.O. Box 293,
Abingdon, MD 21009



No. 18A1280
APPLICATION FOR STAY AND INJUNCTIVE RELIEF DURING
THE U.S. FOURTH CIRCUIT’S PENDING THE RECONSIDERITION
OF RECALLING THE MANDATE OF THE JUDGMENT, PENDING
FILING AND DISPOSITION OF A PETITION FOR CERTIORARI

To the Honorable John G. Roberts, Jr., Chief Justice of the Supreme Court of
the United States and Circuit Justice for the Fourth Circuit:

Pursuant to Rule 22 and 23 of this Honorable Court’s rules, as well as 28 §
§1651 (a) and 2101 (f), Petitioner (“applicant” or “plaintiff’ when referred
statements from previous lower courts’ docket records), Xiao-Ying Yu, pro se,
respectfully requests a stay and injunctive relief of exercising the Supreme Court’s
power of intervention and supervision in the current pending reconsideration
(Appendix-1) of recalling the mandate (Appendix-2) of the judgment at Fourth
Circuit, dated January 24, 2018, (Appendix-3), pending the.filing and deposition of a
petition for writ of certiorari (by the deadline August 23, 2019 based on this Court’s

approval of her application for extension).

The Fourth Circuit (via judgment directed by the ciriam opinion which the
panel-leading Judge Motz prepared) affirmed the Federal District Court of
Maryland’é dismissal of Petitioner’s claim regarding the termination of Petitioner’s
employment without mediation or hearing caused by the retaliation against her
prior charges filed with EEOC under Title VII of the Civil Rights Act of 1964 (“Title
VII”), The American with Disabilities Act Law (“ADA”) and The Age Discrimination

in Employment Act (“ADEA”) (Appendix-4). As described below, despite
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acknowledging that Respondents (Maryland Department of Health, “MDH",
Secretary, Robert Neall, and Maryland Department of Budget and Management,
“MDBM”, Secretary, David Brinkley, or “Defendants” when referred previous
statements from the lower courts’ docket records) did not provide evidential prior-
mediation of termination and failed to provide any legitimate non-retaliatory
reasons for the adverse actions under the McDonnell Douglas Scheme, the panel
judges directed Fourth Circuit's denial of Petitioner’s rehearing en banc and
affirmed deprivation of the Petitioner’s property right, Due Process and Equal
Protection of constitutional rights (Appendix-5). This judgment conflicts with
decisions from other circuit court of Appeals and this Court and is inconsistent with
the Fourth Circuit’s own previous judgment. It also represents a violation of clear
instruction from the Coﬁgress. For re;elsons explained below, there is a significant
probability that the honorable Court will grant certiorari, and if certiorari is
granted, there is also reasonable possibility that the judgment below will be
reversed or vacated. A stay and injunctive relief pending this Court’s further review
is also necessary to prevent Petitioner from suffering irreparable injury and serves
the public interests under Congressional power of enforcement and the integrity of

justice.

INTRODUCTION
I Important questions raised due to extraordinary inequality

This case raises critically important questions of Federal law and

constitutional rights:



1. Did the Fourth Circuit err by refusing to consider EEOC’s right;to-sue
letter regarding her Title VII, ADA and ADEA charge, Petitioner’s letters to the
District Court’s clerk along with the complaints, and the statement in “Plaintiff's
Response to Defendants’ Motion to Dismiss” as part of Petitioner’s pleadings and
factual bases under Fed. R. Civil P. 7(a) and 15(d), and thereby affirming the
District Court’s dismissal reason “lack of subject-matter jurisdiction” and
dismissing Petitioner’s appeal?

9. Did the Fourth Circuit erroneously affirm the District Court’s dismissal of
Petitioner’s claim based on State’s sovereign immunity to her claim, even though
they acknowledged Congressional abrogation of State’s Eleventh Amendment
immunity to ADA suit and that the Respondents waived its sovereign immunity due
to the receipt of Federal CDC funding under the Section 504 of Rehabilitation Act,
29U.8.C. §794 (b)?

3. Did the Fourth Circuit erroneously affirm the District Court’s dismissal of
Petitioner’s claim based on her failure to state claim despite acknowledging that
Respondents failed to prove evidential mediation prior to termination; and did not
provide any legitimate non-retaliatory reason for the Respondents’ adverse actions
under the McDonnell Douglas Scheme?

4. Did the Fourth Circuit erl_foneously affirm the District- Court’s dismissal
and closure of Petitioner’s claim without pre-direction, and support the District
Court’s rejection of her motion for clarification and reconsideration, and her second

amendn.l}ent of her claim, (that added evidence from EEOC records obtained via



Freedom of Information Act), in violation of Fed. R. Civil P. 15, 60 and 28 U.S.C. §
1291 by alleging that Petitioner's amendment would not cure the defects of lack of
subject matter jurisdiction and State’s immunity?

5. Did the Fourth Circuit erroneously hold up the judgment depriving
Petitioner’s properfy right, and violating Due Process and Equal Protection the two
clauses of the Fourteenth Amendment to U.S.C. and Congressional power of
enforcement by pending Petitioﬁer’s motion to reconsider recalling the mandate
which was issued in the absence of prior denial of Petitioner’'s motion to stay the
mandate under Fed. R. App. P 41(b) and by neglecting evi(ience and prejudicial
prevention of Petitioner from presenting disputed issues (exhaustion of
administrative remedies, State’s waiver of immunity and relief for retaliatory

termination without mediation) through an oral argument and rehearing en banc?

II. Prejudicial proceedings and opinions
A. Federal District Court’s prejudicial dismissal of Petitioner’s claims

without pre-direction constitutes denial of Petitioner’s Due Process
right.

Per EEOCs (10/16/2017) right-to-sue letter, Petitioner filed claims under
Title VII, ADEA, ADA, 42 U.S.C. §1983 and Fair Labor Standards Act et al with
Federal District Court of Maryland regarding the workplace discrimination and
retaliation initiated by her supervisor Ms. Sara Barra, and tolerated and supported
by MDH and MDBM, which caused the termination of her job under seniority
system without mediation. Petitioner submitted letter along with her filing

Complaint (11/2/2017, Appendix-6) and an Amended Complaint (12/8/2017) with 39



exhibits (collectively referred to as the “Complaint”) to the District Court clerk
requeting to amend new evidence when she receives it from EEOC’s recording file

(Appendix-7).

Also, Petitioner filed “Plaintiff's response to Defendants’ motion to dismiss”
and related exhibits which contains EEOC 10/16/2017 right-to-sure letter, EEOC
filing form and Petitioner’s rebuttal filed with EEOC (Appendix-8&9). In these
pleadings, pro se demonstrated that willful underpayment, unequal payment,
biased rejection of accommodation and request to use employee’s leave donated by
her friend, Human Resources’ constructive discharge and deprivation of her
senprity job and wronful termination without mediation are caused by

- discrimination and retaliation based on ethnicity/national origin, age and disability.

In addition to her complaint, Petitioner responded to Respondents’ motion to
dismiss on March 22 and May 11, 2018, which concerned Congressional abrogation
of state’s Eleventh Amendment immunity and State’s waiver sovereign immunity
under Section 504 of Rehabilitation Act as their receipt of CDC funding. (COA4-

doc#4, ECF No. 20&30, Exhibit #3) (ECF No. 4, exhibit#9, 21,22&26).

The District Court’s decisions without pre-direction under 28 U.S.C. § 1291
denied her claims, closed her case, and deprived her civil and property rights
without a trial or a hearing. These faulty reasons are: dismissal due to lack of
subject matter jurisdiction undervRule 8(a) and 12(b)(1) without prejudice; dismissal

by failure to state a claim upon which relief can be granted based on Rule 8(a) and



Rule 12(b)(6) with prejudice; and dismissal because of State’s immunity to ADA
complaint. The District Court rejected Petitioner’s request for a second amendment
of her claim by' falsely stating that Petitioner's amendment would not cure
deficiencies of lack of subject matter jurisdiction and State’s immunity to

Petitioner’s claim (Appendix-10: district court’s 6/26/2018 memorandum and order).

B. Prevention of Petitioner from presenting the disputes abéut the evidence
of exhaustive administrative remedies, State’s waiver of its immunity,
and retaliatory termination without mediation at oral argument and
hearing deprives Petitioner’s property, Due Process and Equal Protection
rights in Fourth Circuit-

Petitioner’s motion for relief (via clarification and reconsideration) and motion
for leave to file a second amendment with the newly discovered evidence of
Respondents’ interference with EEOC’s investigation obtained from EEOC via
Freedom of Information Act (“FOIA”) (Appendix-11&12) under Fed. Civil P. 60 and
15 (within 28 days from the District court’s 6/26/2018 judgment) were returned by
the District court, and her notice of appeal, which was filed in a timely manner on
July 26, 2018, was also returned, but part of it (without exhibits) was transmitted to
Fourth Circuit twice on August 2, and 6, 2018 (Appendic-13). This series of
inappropriate denials and confused actions hampered the review of Petitioner’s
appeal. Within 30 days of submitting her notice of appeal, Petitioner filed a motion
for leave, and also wrote a letter (based on the clerk’s instruction) requesting the
Fourth Circuit to intervene and correct the mistakes in the docket records and the

prejudicial actions of the District Court as described above, Fourth Circuit’s docket

record, “COA4-doc” #5&7).



Yet, the inconsistent, incorrect and incomplete COA4 docket records
influenced by the District Court’s biased actions were not corrected. Instead, there
were additional alteration and deletion in the Fourth Circuit docket for transmitted
records from the District Court during 18 days after Petitioner filed an informal
brief (Appendix-14, COA4-doc #17&25). The Petitioner received a letter from the
Fourth Circuit addressing the denial of newly discovered evidence (affirmed by
EEOC-FOIA on 7/6/2018) regarding Ms. Barra’s interference with EEOC’s
investigation and MDH Ms. Delinda Johnson’s unlawful rejection of the
accommodation, which Petitioner had requested to amend since 11/2/2017 when she
filed her initial complaint with the District Court (Appendix#15, COA4-doc #7&8).
Petitioner requested oral argument!. But, she never received Fourth Circuit's
notification of oral argument under Fed. R App. P. 34 (b), which was also alleged by
Respondents (Appendix-16, COA4-doc #12). |

In addition, on January 24, 2019, the Fourth Circuit (via curiam opinion
which panel-leading judge Motz prepared) denied any reversible errors made by the

District Court; affirmed the reasons of District Court’s dismissal of her claims (lack

1 After Petitioner addressed necessity and importance to have oral argument in her
(10/1/2018) informal brief, Respondents filed motion to anticipate no oral argument to be
granted and stated there had not been scheduled oral argument on Oct. 11, 2018 when was
prior to the panel judges’ receipt of Respondents’ informal response brief, Petitioner’s
informal reply brief and supplemental informal brief and related exhibits. Petitioner re-
emphasized the need of oral argument to be permitted on Oct. 15, 2018 in response to
Respondents’ (10/11/2018) motion, there was no clarification regarding Respondents’ allege
or response to Petitioner’s informal brief and motion for oral argument from the Fourth

Circuit.



of subject-matter jurisdiction, failure to state claim and State’s immunity to ADA

suit); and mooted her motion for concerns about the alterations and deletions of the
court’s docket records. Also, the panel-leading judge used a statement of local rule

34(2)(2)(c) as an excuse to dispense Petitioner’s oral argument request, (see footnote

#1), and denied Petitioner’s petition for rehearing en banc under local Rule 35(b)2

despite acknowledging District Court’s receipt of EEOC right-to-sue letter (part of

pleadings), and Respondents’ failure to provide an evidence of prior mediation for

termination or/and any legitimate non-retaliatory reasons for their adverse actions

under the McDonnell Douglas Scheme.

Petitioner filed a timely motion to stay the mandate and its related
amendment, which was not denied, yet she received the mandate (Appendix-
2.1&2.2, COA4-doc#36&40). Furthermore, Petitioner’s application for recalling the
mandate under Fed. R. App P. 41(b) and Congressional power of enforcement was
also denied per the direction of the panel. judges (Appendix 2.3&1, COA4,
docket#43&44) although Petitioner previously filed application for the disqualified
panel-leading judge to recuse herself as well as an application for suspension of the
Fourth Circuit’s denial of her rehearing en banc and her request for an intervening
action to control and stop the obstruction of equal justice by the panel-leading

judge’s prejudicial actions and alteration and deletion of the Fourth Circuit docket

2 Fourth Circuit was directed to deny Petitioner’s lrehearing en banc because none of three
of panel judges made a poll even one of them required taking a poll as a pre-condition for |
determination of granting Petitioner’s rehearing en banc opportunity under local Rule 35
(b), but wrongfully stated their prejudiced denial under Fed. R. App. P. 35 instead of local
Rule 35 (b) (Appendix 5.2)



records. (Appendix 17, COA4-doc #38). Moreover, Petitioner requested protection of
her constitutional rights on 4/16/2019 in responding to the Fourth Circuit’s notice
under local Rule 40(d) to block Petitioner’s requests for suspending the denial of
rehearing and recusing the panel:leading judge (Appendix-18, COA4-doc#39&41).

On May 6, 2019, Petitioner filed motion for reconsideration of the Fourth
Circuit’s order denying her application to recall the mandate and request for
publication of their unpublished opinion (Appendix1.2, COA4-doc#45). Petitioner
checked with the Fourth Circuit on May 29, 2019 regarding this issue but has not
received Fourth Circuit’s answer regarding the status of their recalling of the
mandate.

III. A stay and injunction are warranted for the relief from the
damages.

Petitioner could not obtain relief from the District Court and Fourth Circuit
that would have been granted if they were to consistently apply federal civil and
appeal rules and procedures and were to follow the instructions of Congress, and if
their decision did not conflict with the decisions of another United States Court of
Appeals and this Supreme Court on the same important matter including
deprivation of Petitioner’s property right without mediation and hearing caused

further damages.

The irreparable damages to Petitioner’s health and life are evidenced by her
complaints and informal brief and related exhibits. Additional suffering brought to
her will continue by that both District Court and the Fourth Circuit panel of judges

neglect the evidence, federal laws and constitution, and perform prejudicial actions



without merits if the stay and injunctive relief as well as certiorari are not granted.
The consequence of this prejudice without justification in the judicial process is that
American peéple will lose trust in the ability of nation to ensure equality of the
working environment, and freedom from retaliation against employee’s charge filed
with EEOC, and will lost confidence in equal justice in federal courts under Due
Process and Equal Protection of Fourteenth Amendment U.S.C.. In contrast,
granting a stay wﬂl impose no harm on the Respondents’ employees and
organization because granting of equal justice can only support the working

conditions within an organization.

Moreover, this Court is likely to grant certiorari based on the convincing
evidence of Petitioner’s exhaustive administrative remedies, the conflicts of Fourth
Circuit’s judgment with the decisions of other appellate courts and Supreme Court,
and the Congressional power of enforcement. Additionally, this Court will likely
reverse lower court’s opinion if the Congress has clear instruction. Chevron USA v.
Natural Res. Def. Council Inc. 467 U.S. 837, 842, 104 S.Ct, 2778, 81 L.Ed. 2d 694
(1984), and also because the U.S. Supreme Court had decision in the relevant case

(details please see “ Reasons for granting the stay”).

BACKGROUND

I. Petitioner was in a protected class and she was qualified for an
advanced position within her workplace.

It is undisputed based on Petitioner’s complaint filed with District Court

that Petitioner was the only employee who was Asian American, born in a foreign
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country and over 60 years old working as an epidemiologist for 5 years (between
2009 and 2014 in the Center of Chronic Disease Prevention and Control (‘CCDPC”)
of MDH (notably, Petitioner worked well and got along with her co-workers or

customers without any complaints) 3.

II. Petitioner provided fair notice to the Respondents and both
District Court and Fourth Circuit that she engaged in protected
activities.

A. Petitioner reported to internal managers regarding discriminatory
deprivation of the reclassification to Epidemiologist III as previously
approved by both Departments MDH and MDBM and willful

underpayment and unequa]payment

Petitioner demonstrated in her complaint that she was subject to unlawful
and discriminatory employment practices and she reported these practices to the
office director, MDH secretary and MDBM Employee Regulations between March
2012 and February 2014. Both MDH and MDBM had initially approyed a new
position (a new Epidemiologist III position and position identification number with
corresponding salary increase) specifically for Petitioner’s reclassification due to her
increased job responsibﬂities in March 2011, but the apprqved position
identification number for Petitioner was unlawfully given to Ms. Barra, because she
is caucasin, younger than Petitioner by approximately 20 years and came to work in

the CCDPC one and half year later than Petitioner in J anuar'y 2012. As a result,

3 Formal CCDPC Director, Dr. Audrey Regan highly evaluated Petitioner’ work and applied
for reclassification of Epidemiologist III in 2010, which was approved by MDH and MDBM
in March 2011. Petitioner received satisfactory or outstanding performance evaluations
during 5 years of her service in MDH except June 9, 2014 when Ms. Barra generated
“unsatisfactory” evaluation with false reasons (COA4, docket#4, ECF No. 4, exhibit#24).

11



Petitioner was not paid according to the new approved reclassfication position even
though she had already been performing the increased job duties since Jannuary

2010. Instead, the salary and title of the job were given to Ms. Barra.

Despite Petitioner’s reports to MDH manager (March 2012) and secretary
(February 2014) as well as MDBM Employee Relations (August 2013), the situation
described above was not corrected. Petitioner’s salary was not raised to an
equavelent level as other epidemiologists with similar experience (who had post
doctoral training and over 20 years of working experience) in MDH during the
period of her employment as both MDH and MDBM approved for her in March
2011. Futhermore, Petitioner's Amended Complaint indicated that all of her
colleagues had a salary matching their education and years of work experience plus
medical and other benefits except her (Appendix-19, COA4-doc#4, ECF No. 4,
exhibit#9). This was the initial basis for claims of willful underpayment and

unequal payment due to racial and age discrimination.

B. Petitioner filed initial charge of age and racial discrimination and
retaliation with EEOC in Nov. 2013 due to Ms. Barra’s interference with
her seniority job retaliated against her Internal reports about
discriminatory deprivation of her reclassification and underpayment.

Petitioner indicated that after her initial report to the office director
regarding the discriminatory deprivation of her reclassification, she was placed
under Ms. Barra’s direct supervision in December 2012. Within two weeks, required
Petitioner to sign a pre-completed annual evaluation form and downgraded

Petitioner's performance evaluation from previous year’s “outstanding” to

12



“satisfactory” with a warning memorandum requiring Petitioner to improve
judgment, follow directions, and polish up writing. However, Human Resource
(“HR”) had clear instructions about such memorandum, which was issued only for
employee with performance evaluation of “unsatisfactory”. Ms. Barra never meet
and discuss about annual performance evaluation privately with Petitioner as she
had done with other employees she supervised and as required by HR for all
supervisors. In addition, Ms. Barra deprived Petitioner of seniority rights within
the CDC’s supported position and responsibilities by forbidding Petitioner to access
database, to attend the office program meetings, CDC officer’s site visit and CDC
funding program telephone conference. Within Seven months, Ms. Barra changed
Petitioner’s job description on HR MS-22 form in July 2013. In doing so, Ms. Barra
deleted all of Petitioner’s responsibilities for chronic disease projects, restricted
Petitioner’s internal and external communication, changed her annual performance
evaluating standards from “professional skills” to “English writing”. Ms. Barra
refused Petitioner’s request (in verbally and by email) to be treated equally without
explanation for such changes. Petitioner reported to office director (next level
manager), MDH Union, HR and OEOP and MDBM managers, filed internal
grievance and appeals between March 2012 and Feb. 2014 (Appendix 7.2&7.3,
COA4, docket#4, see ECF No. 4, id. p2-3, exhibits #1, 12, 20-24). The violation was
not resolved, but On Oct 10, 2013, Ms. Barra created another internal consulting
memorandum (as the first required step by HR for making disciplinary action) to

forbid Petitioner’s protected activities by seeking help from next level of manager. It
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led to six of disciplinary actions within 4 months (February 2014 'an(i June 2014).
Petitioner filed her first charges of age, racial harassment, discrimination and
retaliation (discriminatory and adverse events between dJanuary 2013 and
November 2013) with EEOC on November 12, 2013 (COA4-doc#4, ECF No. 4, id. p.
2-5, Exhibit #1-16). Then she was subject to further unlawful retaliation and
harassment and discrimination by Ms. Barra tolerated and supported by MDH and

MDBM.

N

III. Petitioner indicated that retaliation caused her health condition
and diagnoses of workplace stress, major anxiety, major
depressive disorder and posttraumatic stress disorder were
confirmed through work ability evaluation by a State Medical
Director and two other health professional services which made
Petitioner become eligible to FMLA and accommodation and that
she filed second charge with EEOC under ADA, Title VII and
ADEA.

Petitioner demonstrated that her mental health condition (obtained FMLA in
June 2014) was caused and worsened by escalating hostility in her working
environment and the retaliation exacted by Ms. Barra because Ms. Barra interfered
with her seniority job; prevented her from seeking next level of manager’s help;
created 6 disciplinary actions within four months, and exposed disciplinary
suspension of Petitioner in the calendar which were able to see by co-workers to
bully and harass Petitioner. The documented disabilities and the accommodation for
Petitioner to work under other supervisor were recommended by State Medical
Director, Dr. Robert Toney and other two Psychiatrist and mental health institution
(between June and October 2014, Appendix-20). Petitioner applied another

epidemiologist III position and was evaluated as “Best Qualified” by MDH in June

14



2014 and she also requested Office of Equal Employment Program (“OEOP”) officer
Ms. Johnson’s consideration of accommodation to allow her return to work either in
the position she applied for or to reéssign her to work with other co-worker (who
also worked for CDC funding 1305 program) together under office Medical
Director’s supervision on July 21, 2014. Yet, she did not get any help from Ms.
Johnson in August 2014, except a requirement for her to continue work under Ms.
Barra’s supervision in the absence of equal working condition and lack of any
official control of Ms. Barra’s harassment and retaliation. MDH OEOP Ms. Johnson
biased actions led to further disability discrimination and harassment. Petitioner
filed her second charge with EEOC gor disability, ethnic and national origin and
age discrimination and retaliation under ADA, Title VII and ADEA on September 2,
2014. This charge dealt with the disability discrimination and retaliation retaliated
against Petitioner’s internal app-eals and first charge of age and racial
discrimination and retaliation filed with EEOC between Dec. 2013 and Aug. 2014
(Appendix 6&9, ECF No. 4, p 6-10, exhibit #17-31). And consequent adverse events

were also provided to EEOC for amendment with charge.

IV. Petitioner further demonstrated the disability-retaliatory
termination without mediation against her EEOC charge under
ADA as part of the causal connection between her engagement in
protected activities and the adverse employment actions.

Petitioner indicated that she received Defendants’ adverse actions such as
unwarranted disciplinary actions which began on the day (2/3/2014) immediately
after she reported to OEOP director, Ms. Keneithia J. Taylor (2/2/2014) about Ms.

Barra’s new discrimination at ethnicity/National Origin behavior because Ms. Barra
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sent Petitioner a warning email after 7:00 p.m. with false reason on the Chinese
New Year Eve although Ms. Barra had previously approved her request to take half
the day off (1/31/2014) (Appendix 21, ECF#4, COA4-doc#4). Additionally, Ms. Yu
also reported to Ms. Taylor on 2/2/2014 that Ms. Barra retaliated and interfered
with her job including block of her submission of abstract for office program/projects
on the deadline (1/15/2014) (COA4-doc#4). It was within two m.onths from the date
of her filing first charges under Title VI[ and ADEA with EEOC (COA4-doc#4, ECF
No. 4, id. p.5-9, Exhibit 17-28). She also experienced progressive disability
retaliatory actions due to her second charge with EEOC (9/2/2014). These actions
included rejection of accommodations by pretext “undue hardship” without any
explanation required by ADA, rejection of her request of using employee’s leave
time donated by Petitioner’s friend during the interactive accommodation process,
and blocking her access to office email on 9/3/2014, the next day immediately after
Respondent (MDH OEOP officer Ms. Johnson) received the Petitioner's EEOC
charge on September 2, 2014 (Appendix-12, COA4-doc#4, ECF#4). Consequently,
Respondents HR issued constructive discharge (10/10/20 14) motivated by Ms. Barra
requiring Petitioner to resign or retire prior to OEOP Ms. Johnson’s response
(10/15/2014) to the accommodation recommended by State Medical Director
(10/8/2014); Ms. Johnson made pretext of “undue hardship” (in August 2014 in
response to Petitioner’s attorney’s accommodation and requesting letters sent to HR
between June and July 2014 and OEOP on July 21, 2014). It is indicated by change

of the CCDCP office structure (October 2014), change of office Medical Director’s job
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description from “supervision” to “non-supervision” (7/21/2014) and prevent
Petitioner from returning to work under a different supervisor in a less hostile
environment, which, even though was recommended by the State Medical Director
for the accommodation (Appendix-20). This action led to unlawful termination
without mitigation (11/3/2014) by alleging that Ms. Yu is “an individual with
disability who, with a reasonable accommodation, cannot perform essential
functions of the position” (Appendix 7&4, COA4-doc#4, ECF#4). However, Petitioner
was never given the opportunity to work with an accommodation. The continued
the retaliation through Ms. Barra’s interference with EEOC’s investigation for
Petitioner’s protected activities (COA4'doc#4, ECF No. 4, id. p.9-12, Exhibit #17-40)
demonstrated by new discovery evidence from EEOC’s recording file (EEOC
investigator’s hand notice on 4/19/2017) via FOIA request (Appendix-11). Petitioner
further indicated that both Departments, including the MDH Union manager (who
participated in the decision of termination lack of pre-mediation without informing
Petitioner), tolerated and supported Ms. Barra’s harassment and discriminatory
and retaliatory behavior and actions, violating Petitioner’s constitutional rights
under Title VII, ADEA and ADA, 42 § 1983 U.S. éode and National Labor

Regulation Act (“NLRA”).

Petitioner filed her complaint with' the Federal District Court with 39
exhibits and EEOC’s 10/16/2017 right-to-sue letter, EEOC charge form and
Petitioner’s rebuttal filed with EEOC. All of the evidence described above and

stated in her pleadings was omitted, or misrepresented or misinterpreted.
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Petitioner’s complaint was prejudicially dismissed and the case was closed on June
26, 2018 without pre-direction by false reasons and affirmed by the Fourth Circuit
panel-leading judge who directed judgment to dismiss Petitioner’s appeal without
allowing her to have an oral argument and a hearing on January 24, 2019. These
prejudicial actions violated Federal civil and appeal rules and procedures and
deprived her property, Due Process and Equal Protection rights of two clauses

under Fourteenth Amendment to U.S. Constitution.

JURISDICTION

The final judgment of the Fourth Circuit on appeal is subject to review by
this Court under 28 U.S.C. § 1254(1), and the Petitioner did not receive a response
regarding the status of the motion to reconsider recalling the mandate (which was
filed on May 6, 2019 and is pending) from the Fourth Circuit. This Court therefore
has jurisdiction to entertain and grant a request for a recall and stay of the
mandate pending filing of a petition for certiorari under 28 U.S.C. § 2101(D.
Additionally, this Court has jurisdiction i;o entertain and intervene the Fourth
Circuit's pending recalling mandate of their judgment (1/24/2019) pursuant to its
authority in aid of its jurisdiction under 28 U.S.C. § 1651(a) and the Congressopnal

power of enforcement.

REASONS FOR GRANTING STAY AND INJUNCTIVE RELIEF

Because the panel-leading judges chose unpublished opinion to affirm the
District Court’s dismissal of Petitioner’s claims, Petitioner requested to make their

unpublished opinion public. As this is still pending, Petitioner has to make her
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argument based on a few sentences of the curiam opinion combined with the
reasons made by District Court’s memorandum and affirmed by the panel-leading

judge to direct Foulfth Circuit’s judgment.

I. The existence of clear and convincing evidence of retaliation and
prejudice indicates there is a reasonable probability that
Certiorari will be granted.

A. Petitioner’s pleadings of EEOC’s right-to- sue letter and related reports
were refused for consideration as the part of pleadings and factual bases
leading to the Fourth Circuit panel judges leader’ affirmation (via
Curiam Opinion) of the reason of “lack of subject-matter jurisdiction”
stated by District Court to dismiss Petitioner’s appeal.

1. Facts:

Petitioner wrote to District Court (11/2/2017) that “I received EEOC’s
conclusion and letter for right to sue for my second charge (dated 10/16/2017)” (see
Appendix-6, COA4-doc#4, ECF#1). She updated reports to District Court (12/8/2017)
that she held EEOC’s permission letter because she requested EEOC to reconsider
their conclusion and she also requested to file second amendment with newly
discovered evidence upon receiving EEOC recordings on 3/19/2018, and 3/22/2018
(Appendix #7.1&22) 5/11/2018. Then, she provided the clear and convincing
evidentiary pleadings to District Court with EEOC’s 10/16/2017 right-to-sue letter,
EEOC charge form as well as her rebuttal filed with EEOC through “Plaintiff's
response to defendants’ motion to dismiss” after she received EEOC’s rejection of

reconsideration following her filing complaints (Appendix-8, COA4-doct#4, ECF#20,

related exhibit#1).
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However, the District Court (6/26/2018) falsely stated in the order that
“Plaintiffs statutory employment discrimination claims arising solely from her
alleged September 2, 2014 charge of discrimination, or based on claims not
presented to the Equal Employment Opportunity Commission at all are dismissed
pursuant to Rule 8 and Rule 12 (b)(1) for lack of subject-matter jurisdiction”. Some
of these related records (Exhibit#3,4&5) transmitted by District Court were missing
and some records were altered in the Fourth Circuit docket records (COA#4,
15&23). The questions related to “Due Process of Law” during judicial proceedings
and concerns about the deletion and changes in the docket records were addressed
in “Supplemental Informal Brief’ (Appendix-14.2, filed 1/16/2019, COA4-doc#25) in
addition to her letter Aon 9/4/2018 (COA#7), “Informal Brief’(COA#10), and “Motion
for Concerns of the Docket Records” with exhibits (10/22/2018, COA#17). Petitioner
did not receive a response for this motion under Fed. Rules of Appellate Procedure
Rule 27, yet, she was denied as moot for this motion as stated in the Curiam opinion '
in spite of that this motion and related exhibits were referred and stated in her
“Informal Reply Brief’ and “Supplemental Informal Brief” (Appendix-23&25,COA4-
doc#23&25). The District Court’s exclusion of EEOC’s right-to sue letter as part of
Petitioner’s pleadings and factual bases to dismiss her claim by faulty reason “lack
of subject-matter jurisdiction” was affirmed by the panel-leading judge and stated

in the curiam opnion.

2. Arguments:
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* First of all, question is whether evidence of EEOC’s permission to sue and her
request of second amendment filed with District Court between 11/2/2017 and
3/22/2018 (as described above) should be included or excluded from both the District
Court and Fourth Circuit’ review as pleading including supplemental exhibits for
her exhaustive administrative remedies and request for second amendment and
should be considered as factual bases.

“[Iln the light of Rule 7(a) pleadings include only the complaint, the answer
and the reply.” (Rekeweg v. Federal Mut. Ins. Co., 27 F.R.D. 431, 4 Fed. R. Serv. 2d
605 (N.D. Ind. 1961)

“[Fled. R. Civil P. Rule 7. Pleadings allowed; form of motions ad other papers

(a) Pleadings. Only these pleadings are allowed:

(1) a complaint;

(2) an answer to a complaint;

(3) an answer to a counterclaim designated as a counterclaim;

(4) an answer to a crossclaim;...”

In addition, Federal Rule of Civil Procedure Rule 15 Amended and
Supplemental Pleadings (d) instructed Court:

“[SJUPPLEMENTAL PLEADINGS. On motion and reasonable notice, the

court may, on just terms, permit a party fo serve a supplemental pleading

setting out any transaction, occurrence, or event that happened after the date
of the pleading to be supplemented. The court may permit supplementation

even though the original pleading is defective in stating a claim or defense.”
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Ruth v. State Arknesas DWS No. 17-1457 (8th Cir. 2017) claim stated based
on 29 C.F.R. 1601.12(b):
« [A] change may be amended to cure technical defects, including defects or

omissions, including failure to verify the changes, or to amplify allegations therein.”

Whether EEOC’s 10/16/2017 right-to sue letter enclosed as the exhibit #1 in
the Petitioner’s response to Respondents’ motion to dismiss should be included as
the factual basis for the District Court’s decision of granting Defendants’ motion to
dismiss, a related case shows that it should be considered in School Bd. of Manatee
County, Fla. v. L.H. ex rel. D.H., M.D.Fla.2009, 666 F.Supp.2d 1285. It states that
portions of administrative record which were attached to counter-plaintiffs'
response to motion to dismiss, and which were central to parties' claims and
undisputed, became part of the pleadings for purposes of motion to dismiss and
could be considered by court without conversion of motion to dismiss into one for
summary judgment. Similarly, once district court's subject matter jurisdiction has
been questioned, it is appropriate for district court to look beyond jurisdictional
allegations of complaint and to view evidence submitted by plaintiff in response to
motion to dismiss. U.S. for Use of Chicago Bldg. Restoration, Inc. v. Tazzioli Const.

Co., N.D.I11.1992, 796 F.Supp. 1130.

Therefore, according to Rule 7(a) Pleadings Allowed, and 15 (d) Supplemental
Pleadings, and Rule 29 C.F.R. 1601.12(b), and other federal district courts and
circuit courts’ reports, the statement and proof of Petitioner’s exhaustive

administrative remedies described above should not be neglected and excluded by
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the District court and the Fourth Circuit for their review and fact-findings. There
was no enough justification or reason for “lack of subject-matter jurisdiction” to

derive their dismissal judgments.

Second, to the challenge of subject matter-jurisdiction, “[Wlhere subject-
matter jurisdiction is challenged, it is appropriate for the trial court to weight the
evidence and resolve factual disputes as necessary to determine if the court has
jurisdiction. In cases where the factual issues are central to jurisdiction and the
merits of the underlying case, the trial court must assume jurisdiction and hear the
case.” (Montez v. Department of Navy, 392 F. 3d 147, 60 Fed. R. Serv. 3d. 395 (5t
Cir. 2004). “[TThe District Court should see if the plaintiff has sufficiently alleged a
basis of subject matter jurisdiction, and the allegations in plaintiff's complaint are
taken as true for purposes of the motion; look beyond the pleadings to decide factual
matters relating to jurisdiction.” Compagnie Maritime Marfret v. San Juan Bay
Pilots Corp., D.Puerto Rico 2008, 532 F.Supp.2d 369. In this case, the District Court
not oinlyl excluded the Petitioner’s pleadings which contains evidence of EEOC’S
right-to-sue letter and her statement in cover letter to the clerk in “Plaintiff's
response to Defendants’ motion to dismiss”, but also refused to provide her a chance
for clarification, amendment and jury trial to hear her dispute regarding the fact of
exhaustive administrative remedy by dismissal and closure of her case without pre-

direction.

Third, for Appellate Courts’ discretion, Federal Rules Digests under Rule

12b.2, Objections as to Jurisdiction, Venue and Process states:
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“[Wlhere a district court grants a defendant’s motion to dismiss for lack of
subject-matter jurisdiction, an appellate court will review the district court’s
factual findings for clear error and its legal conclusions de novo. The plaintiff bears
the burden of providing subject-matter jurisdiction by a preponderance of the
evidence, in a motion to dismiss for lack of subject-matter jurisdiction. After
construing all ambiguities and drawing all inferences in a plaintiff's favor, a district
court may properly dismiss a case for lack of subject matter-jurisdiction if it lacks
the statutory or constitutional power to adjudicate it.” The district court’s dismissal
was vacated and the case was remanded for further proceedings in case:
Aurecchione v. Schoolman Transp. System, Inc., 426 F. 3d 635, 63 Fed. R. Serv. 3d
283 (2d Cir. 2005). “[IIn an action stemming from the termination of a government
contract to supply uranium extrusion, the district court’s dismissal for lack of
subject matter jurisdiction under Rule 12(b)(1) would be reviewed under the clearly
erroneous standard of review. In this action, the district court was called upon to
weight the evidence concerning the jurisdiction presented by the parties and decide
jurisdictional facts. Where a district court’s ruling on jurisdiction is based in part on
the resolution of factual disputes, a reviewing court must accept the district court’s
fact-findings unless they were clearly erroneous. However, review of the district
court’s application of the law to the facts would be reviewed de novo.” RMI Titanium
Co. v. Westinghouse Elec. Cerp., 78 F. 3d 1125, 34 Fed. R. Serv. 3d 1288, 1996 FED

App. 0099P (6t Cir. 1996).
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It is inappropriate for the District Court to dismiss Petion’s complaint without
prejudice under Rule 8 and Rule 12 (b)(1) by ignoring the evidence and concluding
“she does not allege that she ever received a right-to-sue letter” and “lack of subject-
matter jurisdiction”. Nor is it proper for the District Court to dismiss her claims
with prejudice under Rule 8 and 12 (b)(6) by mistakenly stating the dismissal “due
to her failure to allege proper exhaustion of her administrative remedies” and by
incorrectly decides the facts with the exclusion of EEOC’s right-to-sue letter, her
(11/2/2017) cover letter to the District Clerk and biased speculation (Appendix
6.1&8). Nonetheless, the panel-leading judge at Fourth Circuit (via curiam
opinion)excluded clear and convincing evidence (EEOCs right-to-sue letter)
affirming the District Court’s biased speculation that Petitioner did not exhaust
administrative remedies (which is patently untrue) depriving her property right

without mediation, a trial and or a hearing.

B. The Congress’ abrogation of State’s Eleventh Amendment immunity to
ADA claim and the State’s waiver of its sovereign immunity under 504
Rehabilitation Act, 29 U.S.C. §794 (b) due to Respondents’ receipt of
federal CDC funding were prejudicially neglected when Panel-leading
judge affirmed the District Court’s dismissal reason for State’s immunity
to Petitioner’s suit of disability-retaliatory termination without mediation
against her EEOC charge under ADA to dismiss Petitioner’s appeal.

1. Facts:

As the Petitioner’s pleadings and background indicated, Petitioner’s claims of
the retaliation includes that her position and seniority job duties in federal CDC

1305 funding program were deprived and interfered with by Ms. Barra although
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Petitioner was the only epidemiologist with 100% of time devoted to CDC-1305
funds program (Appendix-19, COA4-doc#4, ECF#4) 4. Consequently, Petitioner was
rejected to be accommodated working under other supervisor as the State Medical
Director's recommendation and was terminated without mediation by falsely
stating that the disabled employee with accommodation was unable to do essential
job. Furthermore, in Petitioner’s pleadings (via “Plaintiff's response to defendants’.
motion to dismiss” and “Supplemental response in opposition to defendants’ motion
to dismiss” (Appendix-19.3&19.4, COA4-doc#4, ECF#20&30), Petitioner addressed
the Congress’s abrogation of State’s immunity to ADA claims and her right to be
protected under the Section 504 of Rehabilitation Act, 29 U.S.C. §794 (b),
incorporating 42 U.S.C. §2000d-4a because the Respondents’ receipt of CDC 1305
funds means that Respondents waived their Eleventh Amendment Immuni_ty to law

suits under ADA.

4 After having received the psychiatrist’s notice sent by Petitioner, Ms. Barra requested
Human Resource to have Petitioner’s workability evaluation on May 19, 2014 by alleging
the impact the office DCD 1305 program activities when Petitioner was sick leave in home
for two weeks. It is not appropriate for Ms. Barra to deny her receipt of psychiatrist’s notice
provided by Petitioner (who also always Cec. the psychiatrist’s notice to the office director),
and her awareness of Petitioner’s mental illness since April 2014 to cover her disability
discriminatory and retaliatory behaviors such as frequent vcalling, emails and even creating
disciplinary action for cyber issue (because of Petitioner previous report to managers via
email regarding Ms. Barra’s harassment and retaiiatory interference with her seniority job)

while Petitioner was sick leave.
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Hdwever, the Congress’ abrogation of State’s Eleventh Amendment immunity
to ADA claims and evidence of Respondents’ waiver of state sovereign immunity
were neglected when the panel-leading judge affirmed (via Curiam Opinion) the
District Court’s dismissal decision for State’s immunity to her ADA claim even
though the judge acknowledged that the District Court prejudicially adopted
Respondents’ reasons to dismiss Petitioner’s ADA claim by stating that Congress
has not abrogated Eleventh Amendment Immunity for ADA or ADEA, and
Petitioner does not assert a Rehabilitation Act claim in her complaint, or allege that
State has accepted qualifying federal funds. This faulty reason was affirmed by the

panel-leading judge and stated in the Curiam opinion

2. Arguments:

In fact, the House report on the ADA indicated, “[ilnconsistent treatment of
people with disability by state or local government agencies is both inequitable and
illogical”. (H.R. Rep. No. 101-485 (ID), at 37 (1990)). “[Tlhe Court should hold that
Congress’ prohibition of disability discrimination by state governments és
employers is within its power conferred by section 5 of the Fourteenth Amendment

and that, therefore, Congress’ clear abrogation of Eleventh Amendment immunity

in suits under the ADA is valid” (42 U.S.C. §12202).

Based on the analyses of Kimel 528 U.S. 62, 120 S.Ct. 631, 145 I.LEd. 2d 522
(2000) and others opinions for ADEA and ADA claim, the court “[h]old that the ADA

validly abrogated Eleventh Amendment Immunity so that Plaintiffs ADA claims
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against the defendants are not barred by the immunity”. Cisneros v. United States

of America, Intervenor. No. 98-2215, Part II. (10th Cir. 2000).

The Fourth Circuit panel-leading judge demanded to not publish their
opinion but used several sentences of curiam opinion to affirm District Court’s
dismissal reason (such as “State’s immunity to Petitioner’s ADA claim”) without
indicating how Respondents’ immunity to Petitioner's ADA claim regarding
termination without mediation or hearing, (because Respondents’ alleged that
disabled Petitioner with accommodation was unable to do basic job which was not
true), (Appendix 4.2&4.3)can be outside of the controlling authority of Congress’

clear abrogation of State’s Eleventh Amendment Immunity in ADA suit.

In addition, Section 504 of the Rehabilitation Act provides: "[nlo otheﬁvise
qualified individual with a disability in the United States as defined in section
705(20) of this title shall, solely by reason of her or his disability, be excluded from
the participation in, be denied the benefits of, or be subjected to discrimination
under any program or activity receiving Federal financial assistance." 29 U.S.C. §
794(a). The term “program or activity” is defined to mean all of the operations of “a
department, agency, special purpose district, or other instrumentality of a state or
of a local government,” or “the entity of such state -or local government that
distributes such assistance and each department or agency... to which the

assistance is extended”. (29 U.S.C. §794 (b), incorporating 42 U.S.C. §2000d-4a).
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According to the 504 Rehabilitation Act (29 USCS § 794), State is not
immune by virtue of Eleventh Amendment from suit brought against it under ADA
since the Act contains express waiver of Eleventh Amendment immunity, and by
accepting federal funds, state has accepted waiver. Clark v California Dep't of
Corrections, (1997, CA9 Cal) 123 F3d 1267, 25 ADD 146, 97 CDOS 6894, 97 Daily
Journal DAR 11140, 7 AD Cas 292, cert den (1998) 524 US 937, 141 L Ed 2d 711,
118 S. Ct. 2340, 8 AD Cas 480. Here, when the panel-leading judge affirmed the
District Court’s decision of granting Respondents’ motion to desmiss ‘Petitioner’s
ADA claim, they neglicted the evidence that Respondents failed to show that any
and all of Petitioner’s exhibits from different resources (Appendix-19, COA4-doc#4,
ECF#4, related exhibit #9, 21, 22, 26 &29, and ECF#20, related exhibit#3) related
to the MDH’s activities involving Federal CDC 1305 program funds did not exist, or
were invalid, or that Respondents never received CDC 1305 program funds.
Furthermore, thé panel-leading judge ignored that Respondents failed to
demonstrate that they had not waivered State’s rmmunity when they received
Federal CDC 1305 program funds. Finally, panel-leading judge neglected that
Respondents denied their waiver of State’s sovereign immunity despite their receipt
of CDC-1305 program funding, but failed to prove why that the federal CDC 1305
program funds, (which was received and used by Respondent and many co-workers
and County Health Department in Maryland, as well as received by many other
Statesv of the United States), addressed by Petitioner, does not qualify for “the

certain federal funds”, which is defined to mean that all of the operations of “[al
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department, agency, special purpose district, or other instrumentality of a State or
of a local government,” or “[tlhe entity of such State or local government that
distributes such assistance and each department or agency... to which the
assistance is extended”. (504 Rehabilitation Act, 29 U.S.C. §794 (b), incorporating

42 U.S.C. §2000d-4a).

It is important for the court to review “[dlocuments integral to the complaint
upon which the plaintiff relied in drafting the pleadings, as well as any written
instrument attached to it as an exhibit or any statements or documents
incorporated in it by reference.” Locicero v. O'Connell, S.D.N.Y.2006, 419 F.Supp.2d
521. Therefore, in this case, when the District Court is faced with a motion to
dismiss a pro se complaint alleging violations civil rights, the Court should not
omitted the fact (ECF No. 4 and related exhibits, especially Exhibit#9, 21, 22 & 26)
that MDH receives federal funding support, such as through the CDC-supporting
1305 program. Specifically, Petitioner was only the epidemiologist with 100% of
time under seniority system devoted to the CDC-1305 program (Appendix-19,
COA4-doc#4, see ECF No. 4, id. p.8 under B, and exhibit# 9, 21, 22&26) but was
interfered with and consequently terminated without mediation by replacement of
her with Ms. Barra due to rejection of accommodation based on pretext “undue
hardship” (Appendix-12). There are no merits for Fourth Circuit to affirm the
District Court’s dismissal of Petitioner’s claim of ADA by denying Respondents’
wavier of State’s sovereign immunity to ADA claim according to the Secti‘on 504 of

Rehabilitation Act. Related State employees’ ADA complaint cases granted by
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Federal Courts in favor to state’s employees in James Bridgewater v. Michigan
Gaming Control Board (282 F. Supp. 3d 985, 2017) and Timothy Dugger v. Stephen
F Austin State University (232 F. Supp. 3d 938, 2017) were addressed in
Petitioner’s response to respondents’ motion to dismiss (Appendix-19.3, COA#4,

ECF#20, id. p. 24-26 & exhibit#3).

Furthmore, State labor agency was not entitled to constitutional immunity
from disability discrimination action in federal court since the agency waived its
immuhity by éccepting federal financial assistance even though the employee
worked in division which did not receive federal funds, and waiver encompassed all
of agency's operations regardless of use of federal funds. Arbogast v Kansas (2015,

CA10 Kan) 789 F3d 1174, 31 AD Cas 1245.

Therefore, dismissal of Petitioner’s complaint s‘hould not be affirmed because
the District Court falsely stated that Petitioner “has failed to properly exhaust her
administrative remedies and Defendants are immune frbm many of her claims”,
(COA4-doc#4, ECF No. 32, id. p.13, 20 paragraph, L6-7) in spite of that Petitioner
has already addressed MDH CCDPC’s receipt of CDC funding, (which Petitioner’s
seniority position worked in and Section 504 of Rehabilitation Act) in her complaint
and response to Deféndants’ motion to dismiss (which is the part of pleading based
lon Rule 7(2)). (See, ECF No. 4, Exhibit 9, 21, 22&26). Thus, Respondents is not
entitled to immunity from Petitioner's ADA suit regarding the retaliatory
depresvation of her property right for her EEOC charge of disability discrimination

and retaliation in addition to other charges under Title VII and ADEA in Federal

31



courts. It needs to be reversed that Fourth Cicuit’s judgment in favor to Ms. Barra
and Respondents directed by panel judges’ prejudicially ingoring the facts and
refusing to apply Congress’s abrogation of State Eleventh Amendment and 29
U.S.C. §794(a)&(b), incorporating 42 U.S.C. §2000d-4a deprives Petitioner’s
property right and violates Due Process and Eqaul Procetion rights of two clauses qf

Fourteenth Amendment to U.S. Constitution.
|

Furthermore, Petitioner’s pleadings established that Ms. Barra’s motivating
termination of Petitioner’s seniority job (supported by the CDC funds) was clear and
convincing evidence of retaliation against her ADA complaint in addition to her
charges filed with EEOC under Title VII and ADEA. Therefore, there is no merits
for the panel-leading judge to affirm the District Court’s dismissal Petitioner’s
appeal for “State’s immunity to her ADA claim” because Respondents’ adverse
actions retaliated against Petitioner's EEEOC charge (stated in Petitioner's ADA
complaint  with enormous evidence, COA4-doc#4). The Fourth Circuit’ judgment is
significant “congruent and proportional” to identified constitutional violations based
on Congressional abrogation of State’s Eleventh Amendment immunity to ADA and |
Due Process and Equal Protection two clauses of Fourteenth Amendment of U.S.

Constitution.

C. There were no merits when the panel-leading judge affirmed (via curiam
opinion) the District court’s reason of “failure to state claim” to dismiss
Petitioner’s appeal despite acknowledging that the District Court failed
to take their burden to determine facts under Rule 8(a)(1&2) and Rule
12(b)(1&6); Respondents failed to provide evidence of termination with
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prior mediation, and any legitimate non-retaliatory reasons for the
adverse actions under McDonnell Douglas Scheme.

1. Facts:

Petitioner’s complaint demonstrated the damages from a series of
progressive retaliations agaihst Petitioner’s charges filed with EEOC because of
disability, racial, ethnicity/national origin and age discrimination and retaliation
she had endur'ed. It included willful unequal/under payment, disciplinary actions,
rejection of disability accommodation, constructive discharge, and employment
termination without mediation. These damages clearly demonstrate that Petitioner
is entitled to the requested relief. These adverse actions and damages, however,
were either omitted, misrepresented or misinterpreted by the District Court. The
major harassment, discriminatory and retaliatory actions that caused Petitioner’s
health problems and deprivation of her property right without mediation were
taken or motivated by Ms. Sara Barra, but her name was miswritten as “Sara
Barry” in the District Court’'s memorandum. The panel judges leader at Fourth
Circuit (via curiam opinion) affirmed the District Court’s false reason of “failure to
state claim” to dismiss Petitioner’s appeal despite acknowledging acknowledged
that the. District Court failed to take their burden to determine facts under Rule
8(a)(a&2) and Rule 12(b)(1&6); Respondents failed to provide an evideﬁce of
termination with prior mediation, and did not provide any legitimate non-
retaliatory reasons for their adverse actions under McDonnell Douglas Scheme as

described above (Appendix-4&7, COA4-doc#4,10&23, Petitioner’s majoi‘ complaint
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with enormous evidence of 39 exhibits as well as her “Informal Brief’ and “Informal

Reply Brief” filed with Fourth Circuit).

2. Arguments:

Under the McDonnell Douglas scheme, if defendants submit no evidence of
any legitimate non-retaliatory reason for its adverse actions alleged by Plaintiffs,
district court should not dismiss Plaintiffs claims. Medlock v. Ortho Biotech Inc.,
164 F. 3d 545, 550 (10t Cir. 1999); EEOC v. Avery Dennison Corp., 104 F. 3d 858,
861 (6th Cir. 1997). Here, the panel-leading judge dismissed Petitioner’s appeal after
neglecting the causal connection and retaliatory evidence provided by Petitioner
through “Informal Brief’ and “Informal Reply Brief’ and related exhibits. The
panel-leading judge affirmed the District Court’s reason “failure to state claims” to
dismiss petitioner’s appeal but failed to determine whether the District Court took
the burden to prove that Respondents’ disciplinary action, rejection of
accommodation, constructive discharge and termination without mediation were not
adverse action under McDonald Douglass Scheme in granting Respondents’ motion
to dismiss. It 1s not appropriate fco neglect the causal connections between
Petitioner’s charges of age, raciallethnicity and disability discrimination and
retaliation filed with EEOC and consequent damages 4d0ne to deprive Petitioner’s

property right by Ms. Barra and Ms. Johnson (see background).

Under Federal Rules Digests Rule 8(a)(1), “[ilt is not essential that a

complainant set forth the statutory basis for the court’s jurisdiction in order for the
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court to assume jurisdiction, if the facts alleged provide a basis for the assumption
of jurisdiction. Similarly under Rule 8(a)(2), it is not necessary that plaintiff set
forth the legal theory on which he relies if he sets forth sufficient factual allegations
to state a claim shéwing that he is entitled to any relief which the court may grant.
While it may impose a heavy burden on the trial court to require it to search a
complaint for any claim which may be stated therein, it is a burden which must be
undertaken. A district court has the duty under Rule 8(a) to read a complaint
liberally and to determine whether the facts set forth justify it in taking jurisdiction
on grounds other than those pleaded, if the stated grounds do not provide
jurisdiction, and also whether the facts set forth state a claim for relief on a basis
other than the statutory basis pleaded.” Rohler v. TRW. Inc., 576 F. 2d 1260, 25

Fed. R. Serv. 2d 581 (7th Cir. 1978).

In conflict with this series of directives, the District Court abused and failed
to take this heavy burden under Rule 8 (a) by ignoring all of the evidence Petitioner
provided in her pleadings. The panel-leading judge prejudicially affirmed District
Court’s dismissal in spite of knowing the District Court’s failure to take the
appropriate burden required to lead to dismissal of Petitioner’s appeal. Although
the facts were provided in Petitioner’s pleadings, the District Court used several
wrongful methods to misrepresent, misinterpret and omit facts (see below). Instead,
they alleged Petitioner’s failure to state claims based on false information leading to
the prejudicial decision to dismiss Petitioner’s claims and depriving Petitioner’s

property right and constitutional rights.
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The District Court misrepresented Petitioner’s claim of the cause of the
willful underpayment and unequal payment as “some form of tort” instead of the
age and racial discriminatory deprivation of MDH and MDBM approved Petitioner’s
reclassification. In addition, the District Court went outside the pleading to consider
false information, which led to the confusion, misrepresentation and
misinterpretation of Petitioner's claims. For example, the District Court
manipulated the fact that the Respondents (both Department of MDH and MDBM)
approved in March 2011 reclassification of Epidemiologist III for Petitioner, that
was applied for by the office director in 2010 specifically for Petitioner as that “she
(Petitioner) was told she would be promoted, but HR application process stalled,
largely because various supervisors sabotaged...Ms. Barry (Barra) promoted a
younger, white woman instead of Plaintiff’ (Appendix 10, COA4-doc#4, District
Court’s memorandum, id. p. 2, L10 and L12). Both parties (Respondents and
Petitioner) never made these statements, and there were no relevant records in the

District Court’s docket as the District Court’s memorandum made. 5 The retaliatory

5 When CCDCP former director, Dr. Audrey Regan’s application of reclassification for
Petitioner to be Epidemiologist III was approved by Defendants (MDH and MDBM) in
March 2011, there was no any new supervisor recruited into CCDPC. Ms. Barra did not
have an authority to promote any employee. However, Dr. Maﬁa Price denied herself initial
signed (in J aﬁ 2011) the Petitioner’'s Epidemiologist III position-linked form MS-22 (per
HR’s instruction) which was completed reflecting Petitioner’s increased responding job to be
associated and matched with the DBM office of Personnel Service and Benefits’ MS-44

(Supervisory Questionnaire for Subordinate reclassification Request) and MS-2024
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downgrading of Petitioner’s performance évaluation with the improvement
memorandum towards “unsatisfactory” leading to the continuous unequal payment
and willful underpayment and wrongful termination was omitted and
misrepresented in the District Court’s memorandum as that “Ms. Barry (Berra)
amended Plaintiffs self-evaluation from ‘outstanding’ to ‘satisfactory’, (Appendix-
23, COA4-doc#4, ECF No. 32, id. p.2, Section I, L.3-6, L11-12). In fact, “outstanding”
was reported 2012 MDH HR'’s personnel record and singed by MDH managers but
not Petitioner’s self-evaluation of performance. This clearly indicated that the
panel-leading judge’s affirmation of the District Court’s dismissal reasons and

direction of the Fourth Circuit’s judgment lacked factual and legal grounds.

“[Blecause of the differing standards for evaluating the evidence under rule
12(b)(1) and 12(b)(6), it was a significant procedural error the issue in terms of
subject matter jurisdiction. Under Rule 12(b)(1), the court is free to weight the
evidence and satisfy itself as to the existeﬁces of its power to hear the case; under
Rule 12(b)(6), all of plaintiffs allegations will be taken as true and all inferences
favorable to plaintiff will be drawn. Further, if the court considers evidence beyond
the pleadings in a 12(b)(6) motion, the motion shall be treated as one of summary

judgment and disposed of as provided in Rule 56, and summary judgment cannot be

(Request for Position Classification Study) that MDH and DBM had approved. In Jan.
2012, Dr. Prince discriminately gave the reclassification Epidemiologist 11I Position
Identification Number (which was approved for Petitioner) to Ms. Barra and caused willful

underpayment and unequal payment, Dr. Prince left CCDCP in March 2013.
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granted unless there is no genuine issue of material fact.” Boyle v. Governor’s
Veterans Outreacg & Assistance Center, 925 F. 2d 71, 18 Fed. R. Serv. 3d 1099 (3d
Circ. 1991). Here, the District Court failed “to weight the evidence and satisfy itself
as to the existences of its power to hear the case” when they dismissed Petitioner’s
claim for “lack of subject matter under Rule 12(b)(1)”. Nor did the District Court
under Rule 12(b)(6) for that “all of plaintiffs allegations will be taken as true and
all inferences favorable to plaintiff will be drawn”, when stated Petitioner’s claim as

“failure to state her claim” in their memorandum and order.

Further, the District Court simply adopted all allegations made by
Respondents’ motion to dismiss (1/3/2018) as well as their reply (5/31/2018) to
Petitioner’s response. It was beyond the Petitioner’s pleadings, because Petitioner
clearly objected those false statements in her response filed with Court on March
22, 2018, and May 11, 2018, (Appendlx 19, COA4-doc#4, ECF#20). Respondents
failed to file summary judgment , yet, the District Court made their decision to
grdnt their motion to dismiss Petitioner’s claim for failure to state claim, and close
her case without pre-direction. Thus, the District Court failed to treat the
Respondents’ motion to dismiss (which Petitioner objected) based on Rule 12(b)(6)
“as one of summary judgment and disposed of as provided in Rule 56, and summary
judgment cannot be granted unless there is no genuine issue of material fact”.
Therefore, it has no merit that panel-leading judge affirmed District Court’s
memorandum and order for granting Respondents’ motion to dismiss Petitioner’s

claim and closing her case by false reasons which were adopted from the
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Respondents motion to dismiss in spite of that Petitioner objected it in her response
to Respondents’ motion to dismiss without conversion of motion to dismiss into one

for “Summary Judgment”.

In addition to utilizing false information provided by the Respondents,
misrepresentation, misinterpretation and going outside pleading, with which the
District Courted twisted the Petitioner’s claims regarding causes and damages, the
District Court also omitted the evidence. Despite Petitione’s proof of sufficient
factual matter of Respondents’ retaliation against Petitioner’s internal
discriminatory complaint and her first discrimination and retaliation charge of
ADEA and Title VII filed with EEOC in Nov. 2013 by her Amended Complaint
(Appendix-7, COA4-doc#4, ECF No. 4, id. p.6) with the bold subtitle “15) Ms. Yu's
reports to MDH Office of Equal Employmeﬁt Program ("OEEP")
director triggered disciplinary action”, yet the subsequent cause connection
of Ms. Barra’s retaliatory disciplinary actions were omitted which include
Petitioner’s reports of Ms. Barra’s harassment and national origin discrimination
and her clarifications for Ms. Barra’s frequent abuse and false confusion made to
managers (Appendix-21). Ms. Barra forbade Petitioner from seeking next _level
manager’s help by creating internal consulting memorandum as the first step of
disciplinary action, and by criticizing Petitioner’s protected activities as “disruptive
behavior and cross chain of command” to retaliate against her internal grievance
and reports, but these cause of disciplinary actions and adverse actions were

hidden. (Appendix-21, COA4-doc#4). Additionally, Ms. Barra harassed Petitioner by
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calling, e-mailing, and requesting mitigation meetings for disciplinary actions and accusing
her protected activities such as reports to managers and her union representative via office
email system as violation of cyber policy for reason to give her disciplinary action even
during Ms. Yu's sick leave (Appendix-21, COA4-doc#4, ECF#20). Ms. Barra’s
discriminatory and retaliatory deprivation of Petitioner’s seniority rights and jobs®
was misrepresented as Ms. Barra “tampered with some types of HR document, an
‘MS-22’, that was supposed to reflect Plaintiffs employment background”
(Appendix-24, COA4-doc#4, ECF No. 32, id. p2, 2n paragraph, L8). Moreover, the
evidence of harm to Petitioner even after she was terminated on 11/3/2014 by
escalated retaliatory interference with EEOC’s investigation on 4/19/2017 is shown
in Appendix-11, COA4-doc#t4, ECF No. 4, id. p.12, under damages III. see related
new evidence shown in ECF No. 53, Exhibit id. p.6, 15-18 of 30). This harm was
omitted. Instead, it was misrepresented and misinterpreted in the District Court’s
memorandum (COA4#4, ECF No. 32, id. p. 10, second paragraph, L6-7) by stating

“Plaintiff does not allege that her employer acted to her harm her after Nov. 3,

6 HR Position (job) description form MS-22 is developed prior to the recruiting process
based on the Department’s specific request to hire an employee who has their required
educations and experiences. If employees are transferred to new job position, or application
of reclassification for higher grade rank of the position, their previous position (job) form
MS-22 will be replaced with their new position form MS-22 in their personnel file per MDH
and MDBM HR policy. The statement of Ms. Barra tampered MS-22 “reflect employee’s
background” is faulty reason to cover Ms. Barra’s discriminatory and retaliatory deletion of
Petitioner’s job duties in form MS-22 and derivation of Petitioner’s seniority right of her job

position in CDC funding program (Appendix 21.2&23).
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2014

In addition, the District Court denied Dr. Robert Toney as State Medical
Director? who made three workability evaluations between June and Oct. 2014 and
recommended MDH to accommodate Petitioner for working under another
supervisor. The recommendation was also made by an psychiatrist and independent
psychological Institution regarding Petitioner’s suffering from workplace stress,
major depressive disorder, anxigty, and posttraumatic stress disorder (Appendix-20,
COA4-doc#4, ECF No. 4, exhibit# 4&28, and ECF No. 17, exhibit from the decision
of Social Security Administration Retirement, Survivors and Disability Insurance
vs. ECF No. 32, p. 3, L.3-7 and foot note #4). The District Court misrepresented and
omitted the diagnoses, cause and damages that Dr. Tony and Petitioner clearly
stated (, ECF No. 4, p7-11) with the words “Plaintiff does not clearly allege what
her disability is, but it appears to be essentially work place stress and anxiety”
(Appendix,7.3&20, COA4-doc#4, ECF No. 32, id. p.3, L5-6). ’

. Furthermore, Petitioner provided Respondents, District Court and Fourth
Circuit sufficient facts to constitute the causes and actions of claims filed for her

second charges with EEOC (9/2/2014), and the Respondents’ retaliation aganst this

7 The Court’s memorandum denied Dr. Toney was the State Medical Director when he
provided MDH the workability evaluation (ECF No. 32, p.3, L2-3 and footnote #4). Yet,
Defendants never objected that Dr. Toney was the State Medical Director and his diagnoses
and evaluations along with the conclusion from independent mental health Institution even
though Dr. Toney may not be the State Medical Director in 2018. “Impression” is usually

used by a doctor to describe their opinion for the diagnoses in the case history.
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charge started on next day 9/3/2014 after Ms. Johnson received it (Appendix-7&12,
COA4-doc#4,.id. p.10, L2-7, Amended Complaint, ECF No. 4, Exhibit#32). It is not
proper to state in the District Court’s memorandum “Plaintiff filed a second Charge
of Discrimination on September 3, 2014. (i.d. p.10.) it is unclear from Plaintiff's
complaint what the substance of this Charge was” (ECF No. 32, p.3, second
paragraph, L5-6) by ignoring the clearly written sub-title and fair notice about the
factual matter of the cause and claims regarding Petitioner’s second charge under
Title VII, ADA and ADEA (Appendix-7.2&7.3, COA4-doc#4,). In addition,
immediate retaliation takend by MDH Ms. Johnson, HR and Ms. Barra on 9/3/2014
when they received Petitioner’s charge on 9/2/2014 was ommited (Appendix-7&9,
COA4-doct#4, ECF No. 4, L10, exhibit#32, Petitioner’s rebuttal in her response to

defendantsmotion to dismiss, ECF No. 20, exhibit#2&3).

The statements in District Court’s memorandum indicated above did not cite
the key facts Petitioner provided in her Amended Complaint and related exhibits as
the District Court stated (Appendix-10, COA4-doc#4, ECF No. 32, p.2, footnotes #2)
“The facts are recited here as alleged by Plaintiff’, nor did the memorandum reflect
the District Court’s docketed records as shown in both Petitioner’s complaint
including related exhibits and Defendants’ motion. It demonstrates the biased
position that the Officer or attorney who prepared the Memorandum (for Chief
Judge Bredar to sign) adopted statements directly from the Respondents’ motion.
More importantly, the omission of facts and inappropriate statements described

above influenced the actual nature of the District Court’s responsive ruling in favor
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of Ms. Barra and the Respondents to dismiss Petitioner’s claim for “failure to state

claim” under Rule 8 and 12 (b)(6) with prejudice (ECF No. 32&33).

Obviously, the panel judges at Fourth Circuit erroneously affirmed the
District Court’s dismissal reason “lack of subject-matter jurisdiction” under
Rule12(1) even they acknowledged (based on the Petitioner’s informal brief) vthe
District Court’s failure to include EEOC’s right-to-sue letter, to weight the evidence,
" and to satisfy itself as to the existences of its power to hear the case (as described
above in part I). Also, they erroneously refused to provide Petitioner a chance to
dispute her case with facts via an oral argument. Furthermore, théy improperly
affirmed the District Court’s dismissal for “failure to state claim” under Rule 12(6)
without drawing all reasonable inferences in Petitioner's favor even though the
clear and convincing evidence of Congress’ abrogation of State’s immunity to ADA
claim regarding deprivation of property right, State’s waiver of sovereign immunity
as receipt of CDC funds based on the Section 504 Rehabilitation Act, and the causal
connection are stated in petitioner’s pleadings and her informal brief. Therefore,
there is a reasonable probability that certiorari will be granted because it has no
merit that the Panel-leading judge made the errors and abused their duties to
affirm the District Court’s faulty reasons and biased dismissal without pre-direction
and to direct the Fourth Circuit’s judgment for prejudicial dismiséal of Petitioner’s
appeal.

II. It is fairly prospected that majority of the Court will vote to
reverse the judgment below because the panel judges’ direction

for Fourth Circuit to dismiss Petitioner’s appeal conflicts
relevant decisions made by U.S. Supreme Court and other federal
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Court of Appeals and violates the privileges “secured or
protected” by the Congressional power of enforcement.

1. Facts:

Petitioner meets standards of exhaustive administrative remedies prior to
filing her complaint in District Court. Her claims are related to violation of 42
U.S..C. §2000e-5(H)3, ADA, Title VII, ADEA, 42 U.S5.C.§1983 as well as Fair Labor
Standards Act (“FLSA”) and National Labor Relations Act (“NLRA”). The proof of
Petitioner's exhaustive administrative remedies and citation of Congressional
abrogation of State’s immunity to ADA ciaim (especially related to the deprivation
of employee’s property right without mediation and a hearing) and the Secﬁon 504
Rehabilitation Act with the evidence of the Respondenfs’ receipt of Federal CDC
funds are the part of Petitioner’s pleading filed with the District Court prior to their

dismissal of her claim.

Fourth Circuit docket record includes that Petitioner’s writing report to the
District Court Clerk Felicia C. Cannon (Appendix-6.1, 7.1&2.2, COA4-doc#4,
11/2/2017, 12/8/2017&3/19/2018) requested to amend new evidence upon her
obtaining EEOC’s recording file via FOIA i‘equest. Also, Petitioner emphasized the
evidence in her “Informal Brief” and “Petition for rehearing and rehearing en banc”
(filed with the Fourth - Circuit) that Respondenté did not provide evidential
mediation prior to termination and failed to provide any legitimate non-retaliatory
reason for their adverse actions. However, the panel‘leading judges affirmed the
District Court’s reasons of “lack of subject matter jurisdiétion”, “failure to state

claims” and “State’s immunity to many of her claims” and directed the Fourth
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Circuit'’s judgment (via curiam opinion) depriving Petitioner’s property right
without a hearing. The panel judges’ prejudicial actions created a sphit among the
federal circuit courts of appeal and conflicts with the decision by U.S. Supreme
Court, even is contradictory with Fourth Circuit own decisions on the controlling
legal issues for the dismissal of claims regarding workplace discrimination and
retaliation-caused termination without mediation or hearing against Petitioner’s

charge filed with EEOC under Title VII, ADEA.

2. Arguments:

The U.S. Supreme Court has ruled that individuals may bring actions under
42 U.S.Code. §1983 to offer a “[rlemedy... against all forms of official violation of
federally protected rights,” Monell v. Department of Soc. Servs. Of City of New
York, 436 U.S. 658, 700 (1978).

42 U.S.Code §1983 “[E]lvery person who, under color of any statute..., any
citizen of the United States or other person within the 5urisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by the constitution and
law, shall be liable to the party injured in an action at law, suit in equity, or other
proper proceeding for redress...”

However, as described above, the panel-leading judge affirmed the District
Court’s dismissal of Petitioner’s claims regarding the retaliatory termination
without mediation against her EEOC charges under ADA, Title VII and ADEA and
deprived Petitioner’s property right without a hearing. The Fourth Circuit’s

(1/24/2019) judgment directed by the panel-leading judge’s curiam opinion is in
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conflict with the decision of the U.S. Supreme Court (Logan v. Zimmerman Brush
CO. et al 102 S. Ct. 1148, 455 U.S. 422, 71 L. Ed. 2d 265, 50 U.S. L.W. 4247, 1982.
SCT. 40870). In which, the Supreme Court urgently reversed the lower Court’s
judgment which violated employee’s federal rights to Due Process and Equal

Protection of the law.

The standard guide of the Supreme Court’s decision whether to grant a
petition for a writ of certiorari “is in conflict with the decision of another United

States Curt of Appeals on the same important matter” Sup Ct. R. 10(a).

The first conflict is regarding the panel-leading judge’ determination of the
not finding District Court’s reversible errors and affirmation “lack of subject-matter
jurisdiction” in the discriminatory and retaliatory employment case. The Second
Circuit Court reviewed the dismissal of the claims about the workplace
discrimination and retaliation for lack of subject matter jurisdiction in Fowlkes v.
Ironworkers Local 40, No. 12-336-cv (20d Cir, 2015). The panel judges of the Second
Circuit Court searched the district court records regarding the plaintiff's failure to
exhaust the administrative remedies for Title VII claims and the claim of breach of
the' duty of fair representation under NLRA, the judges concluded that “It]he
district court erred in its determination that Fowlkes’ failure to exhaust
administrative remedies deprived it of subject matter jurisdiction over his Title VII
claims. In addition, we concluded that Fowlkes has stated a federal claim under

NLRA, 29 U.S.C. § 151, et seq. for the local’s breach of its duty of fair
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representation. Accordingly, we vacate the judgment dismissing Fowlkes amended

complaint and remand the cause to the district court.”

Here, the pleadings and appeal Petitioner filed with the District Court and
Fourth Circuit contain the EEOC’s right-to sue letter and the letter to the District
Court’s Clerk Cannon regarding EEOC’s permission to sue. Comparing with the
Second Circuit’s factual and legal analyses-derived decision, it is clearly not
appropriate to conclude by the panel-leading judge that there was no reversible
error and further biasedly affirmed the District Court’s dismissal of Petitioner’s
claim for “lack of subject-matter jurisdiction” by alleging that Petitioner failed to
state if she had exhausted administrative remedy. Also, Petitioner’s complaint and
appeal demonstrated that Union manager at Maryland Department of Health, Ms.
Barbara Perry breeched her duty of fair representation and whose action was
sufficient sever to alter the termination by participating in the decision to terminate
her employment in the absence of mediation without informing Petitioner

(Appendix-4.2&4.3, COA4-doc#4,ECF#4). 8 Because Petitioner provided ample

® Even though several exhibits indicated that Petitioner was a Union member (COA4-doc#4,
ECF No. 4, Exhibit#1, 12&20), the District Court stated “Plaintiff barely mentioned that
she is in a union, it alone alleges sufficient facts to demonstrate an unfair labor practice
that she was subjected to by said Union (whatever union it may be), or any other prohibited
conduct falling under the umbrélla of that stature” In the review of case from dismissal for
failure to state claim, Court of Appeals-“will consider new factual allegations raised for first
time on appeal provided they are consistent with complaint.” County of McHenry v.
Insurance Co. of the West, C.A.7 (I11.) 2006, 438 F.3d 813, id.at 439; see also Veazey v.
Communicatons &cable of Chi, Inc., 194 F. 3d850,853 (72 Cir. 1999) (allowing petitioner to

47



evidence that both Union and Respondents’ managers had failed in their alleged
duty by negligently failing to address ongoing harassment, discrimination and
retaliation (ECF#20 & related exhibit#3, ECF#4 & related exhibit#1,12&20;
COA#10, 23&25). Petitioner believed that her major complaints under Title VII,
ADA, ADEA, and 42 § 1983 were also related to Fair Labor Standards Act and
National Labor Relations Act and thus she made selection of available related rules
listing on JS 44 form and wrote some federal rules within restricted area in the
JS44 form (Appendix#7). The panel-leading judge directed Fourth Circuit to dismiss
Petitioner’s appeal even though the judge acknowledged that the District Court’s
memorandum and Respondents’ motion to dismiss and “Informal response brief’
failed to provide any proof of legitimate un-retaliatory reasons for their failure to
perform their alleged duties and adverse actions after received Petitioner’s internal

grievance and appeals, EEOC charges and request of accommodation.

Nevertheless, Petitioner’s evidence of EEOC’s permission and her claim
related to Fair Labor Standards Act and National Labor Relations Act should not be
prejudicially neglected by the panel-leading judge to direct Fourth Circuit’s
judgment when they concluded “no reversible errors”, affirmed District Court’s
reason “lack of subject—matter jurisdiction” to dismiss her appeal according to 42
U.S. Code §1983 and prior decisions made by this Supreme Court and the Second

Circuit.

present facts not asserted in opposition to defendant’s motion to dismiss under Rule

12(b)(6)).
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The second conflict is about the panel-leading judge’s affirmation of the
District Court’s dismissal due to the State’s immunity to employee’s ADA claim. The
workplace retaliatory termination case related employee’s ADA claim is in Cisneros
v. United States of America, Intervenor. No. 98-2215, Part II. (10t Cir. 2000). Based
on the analyses of Kimel 528 U.S. 62, 120 S.Ct. 631, 145 I.Ed. 2d 522 (2000) and
others opinions for ADEA and ADA claim, the Tenth Circuit reversed district court’s
decision and dismissed State employer’s request for state’s immunity to state
employee’s ADA claim and protected state employee’s property rights from
retaliation against her EEOC charge of Title VII, ADA based on ADA 42 U.S.C.

§12202 and Congress’ abrogation Eleventh Amendment immunity.

The House’s report on the ADA has clear instruction (see Part IT described
above, H.R. Rep. No. 101-485 (II), at 37 (1990)). Therefore, Congress’ abrogation of
Eleventh Amendment immunity in suits under the ADA is valid. (42 U.S.C.

| §12202).

In addition, Congressional power of enforcement is applied for depriving a
person of rights or privileges “secured or protected” by the Constitution or U.S. law

(Screws v. U.S. 325 U.S. 91, 98-100).

Furthermore, Supreme Court is likely to grant certiorari and also will likely
reverse the court’s judgment “[i]f the interest of Congress is clear, that is the end of »
the matter’. Chevron USA v. Natural Res. Def. Council, Inc., 467 U.S. at 842-3, 104

S.Ct, 2778, 81 L.Ed. 2d 694 (1984). Therefore, it should be reversed that panel-
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leading judge prejudicially affirmed the District Court’s dismissal for “State’s
immunity to Petitioner’s ADA claim” (by stating that Congress did not abrogate
State’s immunity to employee’s ADA claim), deprived Petitioner’s property right
without mediation or a hearing, and violated Due Process and Equal Protection two

clauses of Fourteenth Amendment to U.S. Constitution.

The third conflict in the decision for the cases of ADA, Title VII and ADEA
EEOC charges, which were retaliated against resulting in termination of
employment, is related to the panel-leading judge’s biasedly affirming the District
Court’s reason for failure to state claim, miss-statutory citation in pleadings and
rejection of request for amendment to dismiss Petitioner’s appeal.

“[Als the Eleventh Amendment Immunity is a critical gate for Plaintiff's
complaint about harassment, discrimination and retaliation under ADA, a
complaint should not be dismissed merely because a plaintiff's allegations do not
state the particular legal theory. In addition, complaints in civil cases should not be
dismissed unless it clearly appears that under no theory can the plaintiff be entitled
to relief.” City of Fort Lauderdale v. East Coast Asphalt Corp., C.A.5 (Fla.) 1964,

329 F.2d 871, certiorari denied 85 S. Ct. 187, 379 U.S. 900, 13 L.Ed.2d 175.

Harrison v. Robert E. Rubin, Secretary of the Treasury, United States
Department of the Treasury (No. 98-5019, D.C. Cir. 1999) is another case related to
such decisions in Title VII and ADA claim. It instructs how to determine the
statutory citation and amendments. Because district court denied Harrison’s

request' to amend her complaint and to correct an erroneous statutory citation, and
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erred in the fact-findings of her claims, District of Columbia Circuit revie;Ned the
district court’s denial of a motion to amend (Rehabilitation Act) for abuse of
discretion and reversed the dismissal of appellant’s Title VII and ADA claims and
remand to the district court for further proceedings. In addition, in Ruth v. State
Arknesas DWS No. 17-1457 (8th Cir. 2017) claim under Title {711, the Judge reversed

district court’s reversible error, remand with the direction to allow Ruth to amend

her pleadings based on 29 C.F.R. 1601.12(b).

In this case, Petitioner had requested multiple times (since Nov. 2, 2017) to
amend new evidence when she reéeived EEOC’s recording file via FOIA (Appendix-
6.1, 7.1&22). EEOCs right-to-sue letter, Congressional abrogation of State’
Eleventh Amendment immunity and Section 504 Rehabilitation Act, 29 U.S.C. §794
(b), incorporating 42 U.S.C. §2000d-4a are part of the pleadings based on Rule 7(a)
and Rule 15(d). It is prejudicial action when the panel judges affirmed District
Court’s dismiésal and closure of Petitioner’s claim without pre-direction despite
knowing that District Court biasedly alleged reasons that Petitioner failed to state
if she exhaust administrative remedy; Congress has not abrogated Eleventh
Amendment immunity for ADA claim; Petitioner did not state what she wish to
amend?; and her amendments will not be able to cure these defects (Appendix-6, 7,

22 8&9, see COA4-doc#4, ECF#33, id. p.11-13) because those defects are not true.

9 The district court alleged that Petitioner’s attorney (Petitioner found half year later after
filing claims), failed to file second amendment, despite the attorney submitted “Plaintiff’s

Supplemental Response in Opposition to Defendants’ Motion to Dismiss” (in addition to
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“[Plro se complaint alleging deprivation of rights under color of state law
should not be dismissed for failure to state a claim unless it appears beyond doubt
that plaintiff can prove no set of facts in support of his claim which would entitle
him to relief’. Hudspeth v. Figgins, C.A.4 (Va.) 1978, 584 F.2d 1345, certiorari

denied 99 S.Ct. 2013, 441 U.S. 913, 60 L.Ed.2d 386.

Here, the District Court and Fourth Circuit acknowledged that Respondents
failed to provide evidentiary mediation prior to termination of Petitioner’s
employment and did not provide any of legitimate non-retaliatory reasons for their
adverse actions and its damages to Petitioner’s health and property but
misrepresented, misinterpreted, and omitted facts and also made false statement by
going outside of pleadings to make dismissal reason of “failure to state claim”.
(details please see Part I, subtitle part C under argument}. Also, the evidence
indicated by the Petitioner’s pleadings (described above) that the two of three
reasons “lack of subject matter” and “State’s i;nmunity to many of her claims” were
not existed. Given facts of the District Court’s failure to take the burden to seélrch
and determine facts under Rule 8(2) and 12(b)(6) and Respondents failure to file
summary judgment, even the panel judges should not affirm District Court’s reason
of “failure to state claim” to dismiss Petitioner, pro se’s appeal because enormous
factual materials provided to both District Court and Fourth Circuit in support of

her claim that would entitle her to relief. |

Petitioner herself-filed “Plaintiff's Response to Defendants’ Motion to Dismiss” with EEOC’s
right-to-sue letter, EEOC charge form and her rebuttal) requesting second amendment

prior to the District Court’s dismissal and close of Petitioner’s claim without pre-direction.
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Finally, the Curiam Opinion is even not consistent with the Fourth Circuit
owns decisions and reviewing standards in the cases of workplace retaliation under
Title VII and ADA and dismissal due to lack of subject matter jurisdiction and
failure to state claims, Godon v. North Carolina Crime Control & Public Safety, et
al, (No. 99-2509, 4th Circ. 2000); Goldstein v. Chestnut Ridge Volunteer Fire Co.,
218 F 3d 337, 354-58 (4t Cir. 2000); Cromer v. Brown, 88 F.3d 1315, 1325-29 (4th
Cir. 1996) and Jones v. Calvert Group Limited. No. 07-1680 (4t Circ., 2009). It is
no merit for the panel judges to prejudicially direct the Fourth Circuit’s judgment to
dismiss Petitioner’s appeal depriving Petitioner’s property right without a hearing.
III. The likelihood of irreparable harm will be if it cannot be

intervened and reversed through granting the stay and injunctive
relief that Fourth Circuit’s judgment and related orders prevented
petitioner from presenting her disputes at oral argument and
rehearing en banc depriving her property right, and violating Due

Process and Equal Protection two clauses of Fourteenth
Amendment U.S.C. and Congressional power of enforcement.

1. Facts:

Petitioner’s request in the Fourth Circuit for intervening the District Court’s
prejudicial actions (including their denial of her amendment with new discovery
evidence from EEOC) was rejected (Appendix-15, COA4doc#7&8); motion for
concerns about the docket records was mooted (Appendix-14&3.1). The Respondents
(10/11/2018) anticipated no oral argument by alleging that an oral argument has
not been scheduled (via motion for extension of time to file their response brief to

Petitioner’s (10/1/2018) “Informal Brief” despite Petitioner’s request to present
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disputes of the deprivation of her constitutional rights via oral argument (Appendix-
3.3, COA4 docket#10, 12&14). Consequently, panel-leading judge Motz (via Curiam
opinion) dispensed Petitioner's opportunity for an oral argument in favor of
Respondents’ desire and directed the Fourth Court’s (1/24/2019) denial of
Petitioner’s appeal; created pre-required condition of taking a poll from three judges
in the panel as extra barrier to prevent Petitioner from obtaining the vote from the
rest of Fourth Circuit’s judges determining if the Fourth Circuit allows Petitioner to
have rehearing en banc; and further denied her petition for rehearing and rehearing
en banc because none of the three judges in the panel requested a poll
(Appendix#3). Additionally, the panel judges directed Fourth Circuit to deny
Petitioner's motion to recall the mandate in the absence of prior demial of her
motion to stay which violated Rule 41(b) (Appendix-1.1). Currently, the Fourth
Circuit has not made a decision regarding Petitioner’s motion to reconsider the
Fourth Circuit’s denial of Petitioner’s application for recall the mandate, and
publication of unpublished opinion and. It leads likelihood of irreparable harm
(described in her pleadings and brief as well as related exhibits) if this stay and

injunctive relief are denied.

2. Arguments:

First prejudice and abuse of the appellate court’s discretion was indicated by
the fact that Petitioner pro se’s request both verbally and in writing for help/relief
(Fourth Circuit’s intervention and correction) of the District Court’s (6/26/2018)

prejudicial actions was neglected. It led to the likelihood of irreparable harm to
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Petitioner by lack of appellate court’s legitimate intervene and relief or correction
for the District Court’s sequential prejudice: (1) dismissal and closure of her claims
without pre-direction under 28 U.S.C. § 1291; (2) rejection of her motion for
clarification and reconsideration and her second amendment with new discovery
evidence from EEOC recording file via FOIA (affirmed on July 6, 2018), and (3)
unreasonably and wrongfully repeated transmission of Petitioner’s notice of appeal,
(in the absence of her related exhibits), despite, which tﬁe District Court returned
to her, to bring the difficulties and confusion for appellate court’s review and

judicial proceedings of her case.

Second prejudice and failure of performing appellate court’s discretion 1s
indicated by that Petitioner’s oral argument request was prejudicially neglected
even though Petitioner clearly stated reasons in her “Informal Brief’ on October 1,
2018 according to the instruction of Fed. R. App. P. Rule 34(a) (1) “[Plarty’s
Statement. Any party may file, or a court may require by local rule, a statement

explaining why oral argument should, or need not, be permitted.”

In contrast, Respondents stated (via motion to extend time to file appellees’
informal response brief on Oct 11, 2018) without any reason “it is not anticipated
that this case will require oral argument and oral argument has not yet been
scheduled for this appeal.” To which, Petitioner re-emphasized the necessity of an
oral argument in her motion (10/15/2018) and Petitioner’s “Informal reply brief’ by
providing Fourth Circuit sufficient evidence that she need an oral argument

opportunity to present the factual and legal disputes related to the deprivation of
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her property right without mediation because which had been twisted and omitted

by the District Court’s memorandum when dismissing her claims.

Fed. R. App. P. Rule 34 (b) states, “Notice of argument; Postponement. The
clerk must advise all parties whether oral argument will be scheduled, and, if so,
the date, time, and place for it, and the time allowed for each side.” Local Rule 34(e)
regarding Motion to submit briefs states “As soon as possible upon completion of the
briefing schedule or within 10 days of tentative notification of oral argument,
whichever is earlier, any party may file a motion to submit the case on the briefs
without the necessity of oral argument.” Both Fed. R. App. P. 34 and local Rule 34
did not specify that time of the appellate court’ tentative notification of oral
argument (including requirement from all parties for a statement to explain if oral
argument should, or need not, be permitted) should be provided to all parties:
whether at earlier stage as soon as appellate court’s order for briefing schedule; or
receipt plaintiffs informal brief only, (or receipt of all briefs including defendant’s-
response brief and plaintiffs reply brief); or at later stage after panel judges of
appellate courts’ receipt of all briefs and completion of their review to schedule as
“Oral argument must be allowed in every case”, unless three of panel judges derive
the denial decision of oral argument based on Fed. R. App. P. Rule 34 (a)(2)-(A) or
(B) or (C). Because “oral argument must be allowed inv evéry case” and the ‘denial of
oral argument is under a few “unless” conditions made by three judges in the panel,

it lacked merits for Respondent to anticipate no oral argument to be granted
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regardless whether the notice of the oral argument’s schedule it should be provided

to parties prior to receiving Respondents’ informal response brief.

The Local Rule 34 with IOP 34 and “Fourth Circuit Appeal Process” (on posted
in its website) indicate that a decision of oral argument by the panel judges at
Fourth Circuit in the early stage of receipt of a plaintiffs informal brief, response
brief and reply brief (Pre-argument Review) and then determination of further
additional formal brief and possible oral argument for plaintiff pro se case after the
panel judges’ review of briefs (including blaintiff s informal brief, response brief,

reply brief and supplemental brief).

Nevertheless, Local Rule 34(a) and Fourth Circuit appeal proéess flow-chart
that sets out the Fourth Circuit’s pre-argument review pro.cedure clearly shows any
determination of oral argument and schedule following briefing. There 1s no
indication that the Fourth Circuit’s decision of requirement of oral argument and
schedule must be made within 10 days after receipt of plaintiff's informal brief and
prior to defendants’ filing their informal response brief. Given the facts described
above that EEOC’s permission to sue, Congressional abrogation of the State’s
Eleventh Amendment immunity to Petitioner’s ADA claim and evidentiary causal
connection of adverse actions against Petitioner’s protected activities were twisted,
and omitted by Respondents and adopted by the District Court, it is possible that
Respondents misinterpreted the time of Fourth Court’s tentative notification of oral

argument and schedule for all parties indicated in Local Rule 34(e).
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Fourth Circuit granted Respondents’ motion to extend time to file their
informal response brief (COA4-doc#13) without any clarification for Respondents’
allegation and anticipation of the panel judges’ denial of Petitionerv’s request for oral
argument in spite of fact that Petitioner called and left the voice message with the
case manager Ms. Cathi Bennett (10/11 ahd 10/12/2018) and even filed motion
(10/15/2018) responding to Respondents’ motion and urgently requesting necessary
and important oral argument (COA4 docket #14). Unless, the Fourth Circuit does
usually provide their tentative notification of oral argument with the requirement
of parties’ statement within 10 days of receipt of plaintiff's informal brief prior to
receiving defendant’s informal response brief and plaintiff's informal reply brief or
soon after receipt of plaintiffs notice of appeal and transmitted records from the

district court and release order of briefing schedule.

If the Respondents allegation is correct and the clerk of Fourth Circuit must
provide an notice of oral argument to all parties no later than within 10 days of
receipt of plaintiffs informal brief, it was used by Respondents to anticipate the
panel judges’ decision for not-granting oral argument. Even though Respondents
did not explain whether they had wanted oral argumerit or not to be permitted,
there was no any answer or explanation from the Fourth Circuit and case manager
Ms. Bennett to Petitioner’s calling message and motion requesting oral argument to
present dispute in responding to the Respondents’ anticipation and allegation
regarding lack of oral argument schedule by October 11, 2018. It 1s no merits to not

provide the notification of oral argument to all parties under Rule 34(b) and local

~
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rule 34 (e) or response as the Respondents’ allegation; nor is it appropriate for the
panel-leading judge via curiam opinion (1/24/2019) to dispense Petitioner’s right to
present disputes of the factual and legal matters by making reason with Rule 34
(2)(2)(C) in favor of Respondents’ (10/11/2018) anticipation to dismiss Petitioner’s
appeal based on the false information provided by Respondents (Appendix-3) Fed.
R. App. P. Rule 34 (a) (2) clearly instructs “Oral argument must be allowed in every
case unless a panel of three judges who have examined the briefs and record
unanimously agrees that oral argument is unnecessary for any of the following

reasons:
(A) the appeal is frivolous;
(B) the dispositive issue or issues have been authoritatively decided; or

(C) the facts and legal arguments are adequately presented in the briefs and record,

and the decisional process would not be significantly aided by oral argument.”

Nevertheless, next day after Petitioner’s motion (10/15/2018) responding to
Respondents’ anticipation for no oral argument, another biased action was occurred
in the District Court’s transmitted records. Petitioner’s COA4 docket records were
altered and some parts were deleted during transmission (COA4-do t#15&25). 10 It

indicates Fourth Circuit’s biased position.

10 COA4 docket#15 text indicated “supplemental assembled electronic records” from the
District Court (even though the District Court’s original docket stated the transmission was

done on 10/16/2018 when was on the next day of Petitioner filed her response to

59



The third prejudice is the extra barrier put up by the panel judges through
both setting up a unnecessary pre-required condition to take a poll based on local
rule 35(b), even though Fed. R. App. P. 35(f) clearly instructs appellate courts that
“IA] vote need not be taken to determine whether the case will be heard or reheard
en banc”, and then three judges in the panel refused to take a poll to prevent
Petitioner from obtaining the chance of the vote by the majority judges to determine
whether Fourth Circuit should have an rehearing her case en banc and further
whether the Fourth Circuit should grant her petition after rehearing. This vote is

contingent upon a poll taken by the three judges in the panel.

However, the Fourth Circuit's 3/26/2019 order was instructed by the panel
judges to write, “No judge requested a poll under Fed. R. App P. 35” rather than

correctly stated “No judge requested a poll under local Rule 35(b)”.

Respondents’ motion anticipating no oral argument) and entered on 10/18/2018 after
Petitioner filed her informal brief 17 days. Yet, the records of Petitioner’s 7/26/2019 notice
of appeal, (which was transmitted from the District Court on 8/2 and 8/6//2018
respectively), were deleted from COA4 docket records and her 8/7/2018 re-filed notice of
appeal and entered 8/8/2018 (COA4 docket#4) were entered on 10/18/2018 despite there was
no any new supplemental records indicated by the COA4-doc#18 docketing test. Meanwhile,
the part of records was disappeared from COA4 docket#4. Petitioner filed “Supplement

informal brief’ on Jan. 16, 2019, April 1 and April 16, 2019 regarding the alteration and A
deletion of her docket records in addition to her 9/4/2018 and 10/22/2018 filed her concerns
regarding the COA4 docket records which may cause the difficulties for the judicial
proceedings and obstruct the equal justice requesting the Fourth Circuit’s review and

attention (Appendix-15&14, COA4-doc#7, 12, 23&25).

60



According to local Rule 35(b): “Decision to Hear or Rehear a Case En Banc.
...A poll on whether to rehear a case en banc may be requested, with or without a
petition, by an active judge of the court or by a senior or visiting judge who sat on
the panel that decided the case originally. Unless a judge requests that a poll be
taken on the petition, none will be taken. If no poll is requested, the panel’s order on
petition for rehearing will bear the notation that no member of the Court requested
a poll. If a poll is requested and hearing or rehearing en banc 1s denied, the order
will reflect the vote of each participating judge. A judge who joins the Court after a
petition [is it informal brief?] has been submitted to the éourt, and before an order
[is it court’s judgment?] has been entered, will be eligible to vote on the decision to
hear or rehear ‘a case en banc.” It is obviously that, none of the t_hree judges, (who
sat on the panel, led by judge Motz, made unpublished opinion and directed court’s
affirmation of the District Court’s decision to dismiss Petitioner’s appeal), likes
their unpublished opinion to be subjected a review and a rehearing en banc by
majority judges of the Fourth Circuit if Petitioner is granted rehearing en banc. In
fact, rehearing Petitioner case en banc would make the majority judges in the
Fourth Circuit to learn insight how the curiam opinion led to their conclusion that
there was no reveréible errors by excluding the clear and convincing evidence and
the grounds for their direction of the Fourth Circuit’s judgment of dismissing
Petitioner’s appeal. The extra barrier and difficulty created byA the three panel
judges based on the Fourth Circuit local rule 35(b) described above is lack of merit

because the deprivation of Petitioner’s chance to present disputes. The panel judges’
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prejudice violated “Due Process of law” and “Equal protection” of the Fourteenth
Amendment to U.S. Constitution or privileges for “secured or protected” by the
Congressional power of enforcement, and led to likelihood of irreparable harm to

Petitioner.

To such panel judges’ prejudicial action, there is the case U.S. v. Martorano,
620 F.2d 912, 29 Fed. R. Serv. 2d 1242 (15t Cir. 1980) stating “There was no merit to
the contention that the votes of three circuit judges were required to order
rehearingven banc in the First Circuit...Appellate Rule 35, and 28 U.S.C.A. §46(c),
plainly require that the required majority must exist among the judges in ‘regular
active service, and a judge who is yet to be appointed is not a judge in regular
service. There was no merit to the suggestion that the First Circuit, comprised of
only three circuit judges in active regular sérvice, was barred from granting a
rehearing en banc because one three-judges panel is not authorized to overrule
another. When, as often occurs, panels contain one or more judges who are not
regular members of the court, the same danger exists in the First Circuit as
elsewhere that uniformity and stability of precedent will suffer. There is no reason
for the First Circuit to be excluded from the provisions of Appellate Rule 35(a) or 28

U.S.C.A. § 46(c). (en Banc).”

Unfortunately, Petitioner’s experience described above is similar to what

occurred in the First Court due to the Local Rule 35(b) “Decision to Hear or Rehear
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a Case En Banc”!! which actually gives right to the possibility and eligibility of
panel judge’s prejudice. There are double barriers to prevent Petitioner’s case from
rehearing en banc as long as a judge of the panel put up a poll as pre-required

condition and consequent none of the three judges takes a poll.

In addition, “[tlhe grant of rehearing en banq should only have been with
respect of the jurisdictional issue presented, and to the merits.” (Separate
statement of Senior Cicuit Judge Swygert, joined by Circuit Judges Cummings and
Cudahy.) Parisie v. Greer, 705 F. 2d 882, 36 Fed. R. Serv. 2d 535 (’Yt-h Cir. 1983). It is
no merit that needless of any reason from the panel judges at Fourth Circuit is
required to set a barrier with a poll as pre-required condition and then none of three
judges in the panel to take a poll to determine whether the case will be heard or
reheard en banc prior to the most judges of Fourth Circuit to vote. There is no
jurisdictional issue in this case as the faulty reasons for “lack of subject-matter
jurisdiction and state’s immunity to Petitioner's ADA claim” to dismiss Petitioner’s

appeal were not exist, and the reason of “failure to state claim” was lack of factual

11 The original text part of this local rule 35(b) is referred in the 3¢ prejudice argument
described above, in other words, it means only the panel judges, (who participated in each
specific case by various reasons, just like the panel-leading judge Motz for the Petitioner’s
case), in the Fourth Circuit to decide if they allow a petitioner to have a chance to be heard
or reheard en banc depend upon panel judies’ desire to make a requirement of a poll for the
extra barrier prior to the majority judges to vote if the court need to order the rehearing,
then none of judges in the panel to take a poll, and finally to make a statement in their
directed court’s denying order of appellant’s petition “no judge requested a poll under Fed.
R. App. P. 35 on the petition for rehearing en banc.” which blocked Petitioner’s case to be

reheard en banc.
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and legal grounds. These clear and convincing facts indicated that rehearing
Petitioner’s case en banc should be ordered; if Petitioner’s claims had been reheard
en banc under Fed. R. App. P. Rule 35, her petition would have been granted as the

case met the criteria for the appellate circuit to grant a petition.

Fourth prejudice is related to the recall of mandate. A fundamental right of

due process is the opportunity to be heard (Armstrong v. Manzo, 380 U.S. 545, 552

(1965)). However, the panel judges at Fourth Circuit not only failed to perform their
duties in determining whether the District Court had erred in granting
Respondents’ motion to dismiss based on Rule 8 and Rule 12 without Respondents’
proof of granting Petitioner a mediation prior to the termination and providing any
legitimate non-retaliatory reasons for Respondents’ adverse actions under the
McDonnell Douglas scheme, but also prejudicially moot Petitioner’s motion for
consideration about alteration and deletion of Fourth Circuit’s docket records; to
dispense with her oral argument in the absence factual and legal grounds; to
dismiss Petitioner’s appeal by affirming faulty reasons; and toAdeny her petition for
rehearing en banc by setting up a barrier via requesting a unreasonable poll as pre-
required condition and further refusal to take a poll to block petitioner’s opportunity

to be heard.

Additionally, the Fourth Circuit issued the order directed by the panel judge
denying Petitioner’'s motion to recall mandate even though the mandate was
incorrectly entered in the absence of prior denial of Petitioner’s timély filed stay for

mandate based on Fed. R. App. P. Rule 41(b) (Appendix-l).
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“ The Court of Appeals has the ﬁower to alter its judgment to confirm to
new legislation of the Petitioner’s case.” (First Bank, FSB v. Morales, 42 F. 3d 895,
31 Fed. R. Serv. 3d 1078 (5th Cir. 1995)).The U.S. Supreme Court has held that “the
courts of appeals are recognized to have an inherent power to recall their

mandates.” Calderon v. Thompson, 523 U.S. 538, 549 (1998).

Here, Petiioner’s previous sequential documents demonstrating the panel
and leading judge’s actual prejudice and requesting the disqualified panel-leading
judge Motz to recuse herself, and suspending the unjust order, but did not cause the
Fourth Circuit’s attention. Fourth Circuit is pending her motion to reconsider
recalling the mandate in spite of knowing that the mandate and denial order
without prior denying Petitioner’s motion to stay violated Fed. R. App. P Rile 41(b)
and Due Process and Equal Protection of two clauses under Fourteenth Amendment

to U.S. Constitution.

Recall of the mandate is reviewed for an abuse of discretion. see Alsamhouri
v. Gonzalez, 471 F.3d 209, 209-10 (1st Cir. 2006). Petitioner was wishing that
Fourth Circuit will review the panel judges abuse of their discretion by filing
sequential documents. Even though she could not obtain relief from the Fourth
Circuit’s vacating, revising, reforming, or modifying its own demonstratively wrong-
judgment, (directed by the panel judges), and related mandate for the purpose of
justice in this case and judicial integrity, Pe’pitioner still appreciated the Fourth
Circuit’s pending recall of the mandate which makes the necessity and importance

to respectfully request this Court’s intervene and supervision through granting this
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stay and injunctive relief for those significant prejudice in the panel judges’ curiam

opinion and direction for the Fourth Circuit’s judgment and orders.

A stay is appropriate if there is “(1) a reasonable probability that Four
Justices will consider the issue sufficiently meritorious to grant certiorari; (2) a fair
prospect that a majority of the Court will vote to reverse the judgment below; and
(3) a likelihood that irreparable harm will result from the denial of a stay.”
Hollingsworth v. Perry, 558 U.S. 183, 189 (2010) (per curiam). The enormous clear
and convincing factual and legal arguments filed in her pleadings and appeal
related documents described above makes Petitioner believe that there is significant
probability that “Four Justice will consider the issue sufficiently meritorious to
grant certiorari” and also helps her to have a fair prospecf that there is a reasonable

possibility “a majority of the court will vote to reverse the judgment below”.
IV. Balance of equities supports a stay and injunctive relief.

Moreover, in close cases the Circuit Justice or the Court will balance the
equities to explore the relative harms to applicant and respondent, as well as the

interests of the public at large.

If the stay and injunctive relief are not granted and Fourth Circuit’s
judgment is not intervened or reversed by the U.S. Supreme Court, the likelihood of
irreparable harms to Petitioner’s health and life will be: Petitioner would bear the
life-long negative impact of willful underpayment and unequal payment (although

she worked hard for increased her responsibilities) due to the discriminatory

66



deprivéltion of the reclassificaﬁon approved of Epidemiolégist III 'f‘0r her by both
MDH and MDBM; shé would suffer the lack of any reasonable remedy fqr the major
anxiety, major depressive disorder and posttraumatic stress disorder caused by Ms.
Barra’s progressive harassment, discrimination and retaliation. Also, Petitioner
would suffer the loss of her income even during the interactive accommodation
period becaﬁse she was disability discriminately prevented froﬁl utilizing the
employee’s leave time donated by her friend since Oct. 2014; she would lose
compensation or accommodation because she was not allowed to return to work
under seniority system for CDC funding supported programs as recommended by
the State Medical Director. She would lose any compensation for the lawyef fee
besides her continuers’ medical cost under the condition without payment from the
beginning of October 2014. In addition, because Petitioner was terminated without
mediation since Nov. 3, 2014 prior to her 61t birthday by Ms. Barra’s retaliation
against her reports to internal managers and charges filed with EEOC under ADA,
Title VII and ADEA, Petitioner spent the family’s many-years savings, which were
set aside for the emergency conditions. Petitioner has been spending her social
security benefits and part of her 403-b retirement prior to the Social Security Office
and 403 retirement managing company recommended at age of 67 for better returns
due to her disability, medical costs, the lawsuit and attorney fee. All of these would
result in irreparable ‘damages to Petitioner and her husband’s life quality and

retirement benefits if this application for stay and injunctive relief are denied. |

Furthermore, if the stay and injunctive are denied, the Petitioner’s lawsuit in
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the absence of relief for retaliatory terminatidn of Petitioner’s erﬁployment without
mediation only because Petitioner sought managers’ help for discriminatory
deprivation of the reclassification of Epidemiologist IIT approved by MDH &MDBM
for Petitioner and unequal payment and willful underpayment; also internal
grievance and EEOC charge about Ms. Barra’s progressive harassment, age, raci;;ll,
ethnicity and disability discrimination and retaliation may have a chilling effect on
other employees who may wish to seek managers’ help and file charges with EEOC -
or Federal Courts for equal working condition and protection. Denial of the stay and
injunctive relief could negatively interfere with state agency’s working
environment, EEOC’s mission, and public trust and confidence in the equal justice
and equal protection under constitution through federal courts. The denial of the
stay and injunctive relief in this Court will also account for a continually worsening
situation with regard to workplace retaliation, rates of the workplace retaliatory
claims as well as the related hate crime claims filed with the coﬁrts that have
dramatically increased over the past decade. The Supreme Court can, also should
ensure that American citizens to.have Due Process and Equal Protection from
workplace discrimination and retaliation claims under law for their life, health and
property in the federal court. In contrast, granting a stay and injunctive relief to
intervene and reverse the Fourth Circuit’s prejudicial judgment will not result in
damages to Respondents’ working environment, state agency, and the well being of

co-workers as well as public interests.
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For the standards for granting a stay and junction relief, preliminarily, the
applicant must shpw that “the relief is not available from any other court or judge,”
Sup. Ct. R. 23.3. In addition to Teamsters v. United States, 431 U.S. 324 (1977), this
Court has very thoughtful analyses regarding the consideration of injunctive relief
for the case involving violation of constitution and Firefighters v. Scotts, 467 U.S.
561. This Court instructs: “[clourt can award competitive seniority only when the
beneficiary of the award has actually been a victim of illegal discrimination, but
also the policy behind §706(g) of Title VII of providing make-whole relief only to
such victims.” Furthermore, this Court held that a well-established, closely adhered
to seniority system and prohibited any unlawful refusal accommodation to disabled
employee who filed Title VII, ADA and ADEA charges with EEOC by untruthful
“undue hardship” to terminate employee’s employment under seniority system
according to 42 U.S.C. §1983 and 42 U.S.C. §12112. In the same way, employers are
ﬁot required to override a seniority-based system to accommodate a disabled
employee. U.S. Airways, Inc. v. Barnett. 535 U.S. 391 (2002) 228 F. 3d 1105. The
Fourth Circuit’s judgment directed by the panel judges neglected this Court’s rules
to refuse granting relief but to affirm the Distr.ict Court’s dismissal of her claim
despite acknowledging that Respondents discriminately deprived Petitioner’s
reclassification of Epidemiologist III resulting in willful underpayment and unequal
payment, supported Ms. Barra’s interference with her job and consequently
terminated Petitioner's employment under seniority system without mediation

because she filed charges with EEOC under Title VII, ADA and ADEA.
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As described above and indicated by Petitioner’s pleadings/informal brief and
sequential documents filed with District Court and Fourth Circuit, Petitioner tried
her best by initially seeking help from MDH and MDBM managers and Urﬁon, then
filing internal grievance/appeals and further charges with EEOC who rejected her
charge due to Ms. Barra’s interference with EEOC’s investigation of Petitioner’s
ADA, Title VII and ADEA charges after she wait for over three years during
EEEOC’s investigation. This new discovery evidence from EEOC recording file via

FOIA request and affirmation on July 6, 2018 was not allowed to be amended by the

both Courts.

Petitioner could not obtain relief from the District Court and Fourth Circuit
and the past several years of judicial process has increased the health risks for
Petitioner, (who has suffered from major depression disorder, anxiety, and
posttraumatic stress disorder). The constant and tremendous stress makes her
relive the pains when she recalled all of these terrible harassment and retaliatory
actions, and humiliation. Furthermore, no matter what facts and exhibits were
provided to the District Court and Fourth Circuit, and what errors were recognized
and also filed with both courts during the proceedings including court’s prejudice,
alteration and deletion of the docket records, the District Court and the panel
judges at the Fourth Circuit prejudicially demanded to deny Petitioner’s a hearing
chance and refused to grant a remedy, regardless of the federal civil procedures,
appellate procedures, decisions made by the Supreme Court and other appellate

courts, as well as the Congressional power of enforcement, which drove the
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Petitioner in the helpless and exhausting situation.

This is the major reaéon Petitioner files this application for stay and
injunctive relief according to the Congressional power of enforcement while the
Fourth Circuit is pending the reconsideration of recalling mandate following filing
her application of extension for her application to stay and petition for writ of
certiorari. U.S. Supreme Court granted stay while application for a stay was

pending in lower Court, ((Bush v. Gore 531 U.S. 1046 (2000)).

RELIEF REQUESTED

Petitioner respectfully request the Honorable Court to grant the relief to her
for the damages: retroactive reclassification to the Epidemiologist III, with all
attendant back pay, benefits and other emoluments of employment; the sum of
$300,000 in compensatory damages suffered because of the discrimination and
retaliation; front pay at the Epidemiologist—III pay level (including pay increases)
until she reaches the age of 67 years when she would have retired from State
service if she had not been terminated without mediation under seniority system
for Ms. Barra’s discriminatory/retaliatory treatment of her, (which should be
adjusted by subtracting the disability pension, $342.31/per month effect date:
3/1/2018); costs for reasonable attorneys’ fees incurred since 2013 including this
lawsuit with interest thereon and Medical costs, other damages and further relief

the Honorable Court deems just.

CONCLUSION
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The Honorable Court should grant sté'y and injunctive relief to intervene and
supervise the Fourth Circuit’'s pending recall for the mandate of the judgment
which affirmed the District Court's dismissal of Petitioner's claims about
termination without mediation or hearing retaliated against her charges filed with
EEOC under Title VII, ADA and ADEA. Petitioner is respectfully requesting this
Court to grant Petitioner relief for the damages in her health, life and property
right resulting from deprivation of her constitutional rights, pending the timely

filing and disposition of a petition for certiorari.

Regpectfully submitted,
% )gt Yste0t]
ao-

ing Yu, pro se.
Mailing address:
P.O. Box 293
Abingdon, MD 21009
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IN THE UNITED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUIT
XIAO-YING YU, *
Plaintiff-Appellant, *
V. * Case No. 18-1889
%
MARYLAND DEPARTMENT OF HEALTH, *

*

SECRETARY ROBERT NEALL, and
MARYLAND DEPARTMENT OF BUDGET &

*

MANAGEMENT, *
SECRETARY DAVID BRINKLEY, *
Defendants-Appellees. *
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MOTION TO MOVE FOR PUBLICATION OF UNPUBLISHED OPINIONS
AND RECONSIDERATION OF THE COURT’S APRIL 22, 2019 ORDER

Plaintiff-Appellant, Xiao-Ying Yu, Pro Se., respectfully moves for
publication of previously unpublished opinions and requests that the honorable
Court reconsider the April 22, 2019 order denying Plaintiff’s motion to recall the

mandate (see Appendix#1-3) pursuant to Fed R. App. P. 34 (a)(2), (b), Rule 27,

Local Rule 36(b), USC 28, Chap. 21 § 455, Fed R. App. P. 41 (b)&(c); 42 U.S.C.
§1983, “Due Process” and “Equal protection” clauses of Fourteenth Amendment
and Congressional enforcement power for depriving a person of rights or privileges
“secured or protected” by the Constitution or U.S. law (Screws v. U.S. 325 U.S.
91, 98-100). In support of her ‘reQuest to move for publicafion of previously

unpublished opinions and reconsider Court’s order denying her motion to recall the



ot

mandate (by direction), the Plaintiff states the following:

A. Plaintiff moves for publication of the uvnpUblished opinions

1. The error to dispen&e-lu;ith the Plaintif’s oral argument and to moot
Plaintiff’s concerns about docket records hidden in the unpublished opinions:

Fed R. App. P. 34 (2)(2) Standards state that “Oral argument must be
allowed in every case unless a panel of three judgeé who have examined the briefs
and record unanimously agrees that oral argument is unnecessary for any of the
following reasons: (A) the appeal is frivolous; (B) the dispositive issues have been
authoritatively decided; or (C) the facts and legal arguments are adequately
presented in the briefs and record, and the decisional process would not be
significantly aided by oral argument. (b) Notice of Argument; Postponement. The
clerk must advise all parties whether oral argument will be scheduled, and, if so,
the date, time, and place for it, and time allowed for each side....” The local Rule
34 (e) states “As soon as possible upon completion of the briefing schedule or
within 10 days of tentative notification of oral argument, whichever is earlier, any
party may file a motion to submit the case on the briefs without the necessity of

oral argument.”

Plaintiff never received the court’s notiﬁéation of oral arguments under Fed. -
R. App. P. 36(a)(1) (2) and (b) prior to defendants’ motion to extend time and to

remove the oral argument. Because defendants submitted the motion for extension
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of time to file their response to Plaintiff’s informal brief requesting removal of oral
argument on 10/11/2018 (which was 11 days from Plaintiff’s informal brief),
Plaintiff objected to it and emphasized the reasons for the necessity of the oral
argument on 10/15/2018 (COA4 docket#14). Consequently, the case manager, Ms.
Cathi Bennett, permitted the District Court to re-transmit supplemental records on
10/16/2018, and made alterations and deletions of COA4 docket records on
10/18/2018 (COA4 docket#4 and #15) in favor of the defendants and supported the
biased actions made by the District Court'. To such unlawful alteration and

deletion of the Court’s docket records 18 days after Plaintiff’s informal brief,

1 Plaintiff, Asian American pro se, was Maryland State employee supported by Federal CDC
funding and was terminated without mediation which was initiated and promoted by Plaintiff’s
former supervisor, Ms. Sara Barra within two months after she filed discrimination and
retaliation complaints with EEOC under Title VII, ADEA and ADA The Union manager in
Maryland Department of Health participated in the decision of the termination without informing
the Plaintiff (see Plaintiff’s complaints, District Court’s record ECF#4, exhibit 33&34, COA4,
docket#4). The evidence were prejudicially neglected and these facts are (1) Plaintiff’s written
report regarding EEOC’s permission to sue accompanying with her initial claim filed with the
District Court of Maryland and a hard copy of EEOC’s right-to-sue letter were received by the
District Court (docketed 11/6/2017 and 3/22/2018, ECF#1, attachment#1 and ECF#20,
exhibit#1, and COA4 #4) prior to the District Court’s dismissal of her claims, (see Appendix#4);
(2) defendants failed to provide a evidential pre-termination mediation or hearing, (Goldberg v.
Kelly, 397 U.S. 254) and did not submit any legitimate non-retaliatory reason for their adverse
actions under the McDonnell Douglas Scheme; and (3) Congress abrogated State employer’s
Eleventh Amendment Immunity for ADA complaint. Plaintiff has never been given a hearing
and pre-direction of the District Court’s decision prior to the District Court’s denial of her
claims. The District Court’s dismissal and closure of the Plaintiff’s case deprived her civil rights
and property right due to the false reasons of lack of subject matter jurisdiction, failure to state
the cause of claims and State’s immunity to ADA complaint . The Plaintiff was never givena
chance of oral argument, initial hearing and rehearing en banc by this Court to affirm the District
Court’s decision denying her claims and her petition which violated “Due process” and “equal
protection” of Fourteenth Amendment of U.S. Constitution (Appendix#5).
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Plaintiff filed a motion with concerns about the docket records, an informal reply
brief, and a supplement to the informal brief. These filings were in addition to her
initial request on 9/4/2018 for this Court’s intervention regarding mistakes and

biased actions on the part of the District court (COA4, docket #7, 14, 23&25).

Nevertheless, fhe Court’s unpublished opinion, directed By the panel-leading
judge Diana Jane Gribbon Motz?, hid the original cause of the lawsuits: the
defendants’ blatant retaliation for Plaintiff's protected activities and unlawful
termination without mediation. The opinion also hid the District court’s biased
actions. This opinion indicates corruption and abuse of the judge’s discretion to
dispense with oral argument by using a statement of local rule 34(a)(2)(c) as an
excuse’ to refuse providing Plaintiff an initial hearing for her to argue those
reversible errors which the panel judge ignored. Judge Motz further abused her

discretion, and made moot Plaintiff’s motion for concerns about the docket records

2 Judge Motz has worked for 14 years in Assistant Maryland State Attorney General with similar
responsibilities like Mr. James Nelson Lewis to represent defendants’ interest in the position of
Assistant State Attorney General for Maryland Department of Health; is accustomed to
representing Maryland government employers’ interests; and led a panel to create biased
opinions including this case which directed the Court’s (1/24/2019) denial of the Plaintiff’s
appeal and denial of (3/26/2019) petition for rehearing en banc in favor of defendants, (please
see Plaintiff’s petition for rehearing and rehearing en banc, COA4 docket#26, 27, 29&37; her
motion for concerns about docket records, COA4 docket #17; and Plaintiff’s application for
suspension and motion to recuse, COA4, docket#38), and deprived the Plaintiff’s property and
equal protection rights under Fourteenth Amendment. ‘

3 The decision to deprive the Plaintiff the due process opportunity of oral argument was
prejudicially made when the Court failed to send the Plaintiff a copy of tentative notification of
oral argument and the defendants requested to remove the oral argument on 10/11/2018, which
was occurred prior to the panel judges’ review of her informal brief, informal reply brief and
supplemental informal brief and related exhibits. '

4
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in the Curium opinion concealing the evidence of interference with an EEOC
investigation by Maryland Department of Health employee Ms. Sara Barra and the
evidence of Maryland Department of Health Office of Equal Opportunity Program
Ms. Delinda Johnson’s lies regarding ‘“undue hardship” in order to reject

accommodations recommended by the State Medical Director.

A fundamental right of due pfocess is the opportunity to be

heard (4drmstrong v. Manzo, 380 U.S. 545, 552 (1965)). In pursuit of that right, the

Plaintiff timely filed her petition for rehearing en banc and a motion to stay
mandate (COA4, docket #28, 29, 31&35) and a motion for dué process of initial
hearing and reconsideration of the Court’s unpublished opinion (COA4,
docket#33). Subsequently, she filed an appiication for suspension of the Court’s
judgment and orders and a motion to request the panel-leading judge Motz to
recuse herself (COA4 docket#38, prior to the mandate). Plaintiff also filed a civil
action for Court’s help to intervene with the Panel-leading judge’s\direction of her
case under Congressional enforcement power (COA4, docket#41&42) and further
application to recall the mandate (COA4 docket#43) between Feb. 6, 2019 and

April 19, 2019. However, the panel-leading judge intentionally and repeatedly

denied the Plaintiff the fundamental due process opportunity to be heard. The
panel-leading judge Motz’a unpublished opinion prejudicially directed the Court to

not only deny Plaintiff’s appeal and petition for initial hearing/rehearing en banc

5
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but also her application to recall for mandate which violated Fed. R. App. P. 41(b)

and the Congressional enforcement power.

2. The necessary to request the publication of the previously unpublished
opinion made on Jan. 22, 2019

“An unpublishéd decision ... means the judges can be sloppy. They are not
accountable for illogic or incoﬁsistency in the rulings... [Unpublished decisions]
are not prepared with the same kiﬁd 6f exactness,” admits Procter R. Hug Jr., chief
judge of the 9th Circuit. McMenamin, Justice in the Dark: Forbes Magazine,
October 30, 2000, at 72 col. 3, 74 col. 1-2 (Also available at
http://www nonpublication.com under “Press Clippings™) The New York Times,
also quotes the Honorable Richard A Posner, Chief Judge of the Seventh Circuit,
describing unpublished opinions as  “sort of a formula for irresponsibility.”
Glaberson, Caseload Forcing Two-Level System for U.S. Appeals, N.Y. Times,
Masch 14, 1999, at 26 col. 3. |

“To the suspicious, unpublished will often suggest secret and corrupt.”
(Render, On Unpublished Opinions 73 Kentucky L.J. 145, 158 (198485)). The

harm from such a perception is great. Bush v. Gore, 531 U.S. 98 (2000).

Obviously, the publication upon a Plaintiff's request seems like a modest and

minimal safe guard, doing no harm if the Plaintiff's fears are misguided.
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The Plaintiff requests this Court publish the panel judge’s opinion made on
1/22/2019 to deny Plaintiff’s appeal, the opinion to direct the court to deny her
petition for rehearing en banc, and motion for recall.

B. Request the Court’s reconsideration of 4/22/2019 order denying Plaintiff’s
application to recall for the mandate

The Ninth Circuit stated: “En banc procedures are seldom used merely to
correct the errors of individual panels.” “Appellate courts often tolerate errors in
their case law because the rigors of the en banc process make it impossible to

correct all errors.” Hart v. Massanari, 266 F.3d 1155 (9th Cir. 2001). It might

expleﬁn why this Court was directed to deny Plaintiff’s petition for rehearing en
banc by abusing the judge’s discretion and requesting a poll to be taken from other
judges of this Court to set up a barriér and to establish difficulty that deprived the
Plaintiff of property rights, due prdcess of law (hearing opporninity), and equal

protection rights.

However, it should not be ignored that Plaintiff’s consequential documents
for protection of her constitutional rights were initially filed with the District Court
on 11/2/2017, and filed with this Court prior to the mandate. It includes Plaintiff’s
recent application for.suspe;'lsion of the Court’s judgment and orders to prevent
and control the obSmction of the Coﬁrt’s equal justice under Fed. App. P. Title

VII, Title 1, Rule 2 and Congressional enforcement power, the motion to recuse
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the disqualified panel-leading judge, who deprived Plaintiff’s due process and
equal protection rights under USC 28, Chap. 21 § 455, and Marshall v. Jerrico Inc.,
446 US 238, 242, 100 S. Ct. 1610, 64 L. Ed. 2d 182 (1980), and request of
prohibition of alteration and concealment of evidence in the Court’s docket
records, (which did not reflect Court’s order and what Plaintiff filed in the court)

under Title 18 U.S. C. 1512 (¢) (April 1, 2019, COA4, docket#39).

Due processvwould even require recusal of a judge if anything less “18
unlikely significantly to quell the concerns of the skeptic.” Liljeberg v. Health

Services Acquisition Corp., 486 U.S. 847, 864-65 & n.12 (1988) If recusal can be a

preventive measure, then surely publication at an appellant's request is a far less
burdensome preventive measure aimed at the same goal of sustalning public
confidence. (Render, On Unpublished Opinions 73 Kentucky L.J. 145, 138

(198485)).

In addition to he Plaintiff’s petition for rehearing en banc for the panel
judge’s biased review and prejudicial decision and motion for concerns about the
Court’s docket records, the Plaintiff’s application for suspension4 might seem to

offend the sentiments of the panel-leading Judge Motz and the case manager Ms.

4 The Application for suspension of the Court’s order (including the judgment) contains
Plaintiff’s request of the recusal of panel-leading judge Motz and request of the Court’s
prohibition of the alteration and deletion of the Court’s docket records managed by Ms. Cathi
Bennett.
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Bennett, because the motion to rébuée and report to the Court’s Clerk and chief
judge about the alteration and deletion of the Court’s docket records, indeed,
further proposed that a different judge and case manager should decide the Court’s
review and action for Plaintiff's application for suspension Court’s order to prevent
the obstructions of the Court’s equal justice under law, motion to recuse,
application for civil rights, and 'appliciation to recall for the mandate.” Therefore,
after such motions and reports to the Court clerk and Chief Judge, it unlikely
appear to be scrupulously impartial that Ms. Bennett created notice of local rule

41(d) to refuse the consideration of Plamtiff’s application for suspension, recusal

S The COA4 docket#7, 14, 17, 23&25 indicated that there are inconsistent, incorrect and
incomplete records in COA4 #1-4 which do not reflect the facts and the records transmitted from
the District Court to the Court between 8/2 and 8/7/2018. Also, the part of docket records of
COA4 docket#4 were altered and deleted. After Plaintiff filed her informal brief for 17 days
(COAA4, docket#10) and re-addressed (10/15/2018) her need of oral argument in responding to
the defendants’ request to deprive her oral argument right via their motion of extension, (COA4,
docket#14 v. #12), on 10/18/2018, Ms Bennett entered COA4 docket#15 “Supplemental
assembled electronic record docketed”. However, she failed to provide any additional
supplement transmitted by the District Court of Maryland on 10/16/2018 and only removed the
part of records which was transmitted by the District Court of Maryland to the Court on 8/7/2018
(district courtECF#53, Appendix#6) and was initially entered in COA4 docket#4. The Plaintiff’s
7/26/2018 filed appeal with the evidence (regarding the defendant’s interference of EEOC’s
investigation provided by US EEOC-FOIA records), which the District Court of Maryland
refused to file and returned to Plaintiff although cashed her filing fee, but only transmitted part of
her 7/26/2018 appeal without the exhibits to the Court respectively on August 2 and August 6,
2018, were inconsistently stated in COA4 docket “Originating Court Information” and docket#1.
This was confirmed with USCA Clerk Ms. Gomez and Ms. Amy Carlhem; also evidenced by the
USCA4 Ms. Margaret Thomas’s letter dated on 8/3/2018 (ECF #50). However, these transmitted
records of Plaintiff’s 7/26/2018 appeal (without exhibits) from the District Court to the Court
(8/2&8/6/2018, ECF#48&52, Appendix#6) were not found in the entire of COA4 docket records
of Plaintiff’s case 18-1889 file with two Court clerk officers” help when the Plaintiff visited the
Court and received a hard copies of records on 1/11/2019. On 8/6/2018, Ms. Bennett entered
COA4 docket#1, but failed to disclosure the transmitted records from the District Court to the
Court regarding two set of Plaintiff’s notice of appeal on 8/2, 8/6 and 8/7/2018 and the Court Ms.
Thomas’ response (8/3/2018) to intentionally cover the District court’s prejudicial actions and
defendants’ interference of U.S. EEOC’s investigation (Appendix#6,7&8).

9
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(see Appendix#9) and consequentiai request for constitutional rights; and the panel
judge led by judge Motz directed the Court’s (4/22/2019) order, denying Plaintiff’s
motion to recall for the mandate stating that “Upon consideration of the motion to

recall the mandate and to vacate decision on appeal, the court denies the motion.

For the Court-By Direction”.

The Court’s 4/22/2019 order denying Plaintiff’s motion to recall should be
reconsidered and reversed because the Court did not issue the order to deny the
Plaintiff’s motion to stay and Fed R. App. P. 41 (b)&(c) clearly directs that the
mandate of a Court must iss.ue 7 days after entry of an order denying motion for
stay of mandate. The.Court’s 4/22/2019 order also prevented the unpublished
panel-leading judgé’s opinion (which directed the Court’s judgment and orders) to
be subjected to the Court’s review and justification for equal justice under law
when the mandate is recalled and also violated Plaintiff’s property, due process and
equal protection rights under Fourteenth Amendment and Congressional

enforcement power.

The Court’s decision regarding publication and the extent to which the court
determines that written explanation of its decision is called for is driven by whether
the full opinion will benefit the bench, bar, or litigants under integrity of the Court

justice, Fourteenth Amendment, congressional enforcement power and Fed. R.

10
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App. P 36 and local Rule 36(a) but not driven by prejudicial deprivation of a
plaintiff’s due process opportunity to be heard at oral argument due to the

defendants’ desire or untruthful excuse by using Fed. R. App. P. 34 (a)(2XC).

C. Conclusion
WHEREFORE, the Plaintiff respectfully requests that the Court publish the

panel judge’s unpublished opinions and directions submitted between Jan 22, 2019
and April 22, 2019, review the injustice and reconsideration of the Court’s
4/22/2019 order for the recall the mandate under local rule 36 (b), Fed R. App. P.
Rule 34(2)(2)&(b), Rule 41 (b)&(c), Rule 2, 42 U.S.C. §1983, “Due Process” and
“Equal protection” clauses of Fourtegnth Amendment, and the Congress’s
enforcement power for depriving a person of rights or privileges “secured or
protected” by the Constitution or U.S. law (Screws v. U.S. 325 U.S. 91, 98-100).

I/(/gspgc'crﬁlflly _sgpmitted,

Sy S %

Xiao-Ying Yu, pro se

Mailing address: P.O. Box 293,
-Abingdon, MD 21009
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APPENDIX RELATED TO MOTION FOR PUBLICATION OF
THE UNPUBLISHED OPINIONS AND RECONSIDERATION OF
THE COURT’S 4/22/2019 ORDER (May 6, 2019)
Case Number: 18-1889

Appendix No. Page
1. The Court’s order related to the mandate and the

Plaintiff’s motion to recall the mandate

1.1 The Court’s denying the Plaintiff’s motion to

recall the mandate entered on 4/22/2019............ App.1
12 The Court’s “Mandate” entered 4/15/2019.......... App.2
13 The Plaintiff’s motion to recall the mandate.........App.3
9 The Court’s “Stay of mandate under Fed. R. App. -
PoAT(A)(1) e App.13
3 The Plaintiff's amendment of motion for stay mandate
pending filing and disposition of petition certiorari........ App.14
4. The Plaintiff’s report regarding EEOC’s permission
to sue on 11/2/2017(COA4, doc#4, p.17)..oeeeiiinnnn App.33
EEOC’s conclusion and right-to-sue letter dated
10/16/2017(COA4, doc#4, p.348-350).........................App.34

5 The Court’s order and related docket records
5.1 The Curium Opinion and derived Court’s order
affirming the District Court’s dismissal Plaintiff’s

claims entered 1/24/2019... . i App.37
59 The Statement of COA4 docket#26..................... App.40
5 3 The Court’s order denying the Plaintiff’s petition
for rehearing and rehearing enbanc.................... App.41
5 4 The statement of COA4 docket#37...............oooem App.42
6. The District Court’s docket records indicating the
Missing transmitted records in COA4 docket records...... App.43

7. EEOC investigator’s hand-written notes for the Fact-
Finding Conference indicating the false Information
71 The constructive discharge made by Human
Resource was promoted by Ms. Sara Barra

i
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APPENDIX RELATED TO MOTION FOR PUBLICATION OF
THE UNPUBLISHED OPINIONS AND RECONSIDERATION OF
THE COURT'S 4/22/2019 ORDER (May 6, 2019, continued page)

Case Number: 18-1889

Appendix No. - Page

7.2

7.3

7.4.

indicated by her testimony on 5/14/2015

(COA4, doc#4, p.196-200....c..cenniimiiiiineennens App.49
People who attended EEOC’s Fact-Finding

Conference (from COA4, doc#4 to COA4,

AOCHLS) et App.54
EEOC’s investigator’s notes indicated Ms. Barra’s
interference with EEOC’s investigation

on 4/19/2017(from COA4, doc#4 to #15).............App.35
Maryland Depat. Of Health HR (defendant)

constructive discharge on 10/10/2014 as Ms.

Sara Barra’s motivation but not the Plaintiff

asked for resign or retire as EEOC’s investigator’s

TOLICE v ne st e e e et eeee e suaeeaa s e App.57

8. MDH of Equal Opportunity Program Ms. Delinda
Johnson’s email directed “undue hardship”

8.1

8.2

The emails from Ms. Johnson on 7/31/2014
related to the reason of “undue hardship” to
reject Plaintiff’s accommodation requests was
the part of the FMLA and ADA discrimination
and 1etaliatioN. . ...oovveere e App.58
Ms. Johnson directed defendants’ office manager
to make “undue hardship” as the pretext and to
change the office medical director’s position
posting date from 7/23/2014 to 7/21/2014
and also to change the Medical Director’s job
duty from supervision to no- supervision of any
staff in order to reject the Plaintiff to return to
work under others’ supervision instead of under
Ms. Barra’ retaliation because the Plaintiff’s

i



ﬁ A]’/J b

APPENDIX RELATED TO MOTION FOR PUBLICATION OF
THE UNPUBLISHED OPINIONS AND RECONSIDERATION OF
THE COURT’S 4/22/2019 ORDER (May 6, 2019, continued page)

Case Number: 18-1889

Appendix No. | Page
accommodation request was sent on
7/23/2014 . ceeeeseeereenennAPD.60

8.3 The Plaintiff responded her attorney regarding
Maryland Department of Health’s Opening
Medical Director’s position which was opened
T/23/2014 i s App.64
8.4 Ms.]ohnson retaliated against the Plaintiff’s
Discrimination charge filed with EEOC on
9/3/2014 by rejection of her accommodation
=0 L0 LCYc] AP PP S PSP L App.66
8.5 The Structure of MDH Center of Chronic Disease
Prevention and Control was changed to prevent the
Plaintiff from returning work under Medical
Director ‘s supervision as other co-workers
(COA4,doc#4, p. 202-205) e App.68
9. Ms. Bennett’s applied “Local Rule 40(d) Notice
to the Plaintiff's condition entered on 4/12/2019
because misrepresented and misinterpreted the
Plaintiff’s case .
9.1 Ms.Bennett's4/12/2019 NOICE cveeereeeeesresreseeenerenen APD.7 2
9.2 The Plaintiff filed her request a relief for the |
- deprivation of her constitutional rights (health,
life, property and equal protection) under
constitutional and federal laws including 42 U.S.
Code §1983 and Fourteenth Amendments............... App.73

il
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/ Ap. 7 FILED: February 7, 2019

UNITED STATES’ COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 18-1889
(1:17-cv-03260-JKB)

XJAO-YING YU

‘Plaintiff - Appellant
V.

ROBERT R. NEALL, Maryland Departmment of Heaith Secretary (formerly Dennis
Schrader); DAVID BRINKLEY, Maryland Deparmment of Budget and
Management Secretary

Defendants - Appellees

STAY OF MANDATE UNDER
FED. R. APP. P. 41(d)(1)

{IQ

Under Fed. R. App. P. 41(d)(1), the timely filing of a petition for rehearin
or rehearing en banc or the timely filing of a motion to siav the mandate siayvs the
mandate until the court has ruied on the petition for rehearing or rehearing en banc
or motion to stay. In accordance with Rule 4i(d)(1 ), the mandate is siaved pending

further order of this court.

ss/Parricia S. Connor. Cierk
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

XIAO-YING YU
Plaintiff - Appeilant
V.
ROBERT R. NEALL, Maryland Deparument of Health Secretary {formerly Denmnis
Schrader); DAVID BRINKLEY, Mary land Department of Budget and

Management Secretary

Defendants - Appellees
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The judgment of this court, entered January 24,2019, zkes effect tocay.
This constitutes the formal mandate of this court issued pursuant 10 Ruie

41(a) of the Federal Rules of Appellate Procedure.

ss:Parricia S. Connor. Clerk
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IN THE UNITED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUIT
XIAO-YING YU, *

Plaintiff-Appellant. *
V. * Case No. 18-1889

MARYLAND DEPARTMENT OF HEALTH. *

SECRETARY ROBERT NEALL, and - *
MARYLAND DEPARTMENT OF BUDGET & *
MANAGEMENT,
SECRETARY DAVID BRINKLEY.

Defendants-Appeliees. *

MOTION TO RECALL THE MANDATE
Plaintiff-Appellant, Xiao-Ying Yu. Pro Se.. respectiully requests thatl the
Court recall the mandate (4/15/2019). vacate i1s judgrﬁem on January 24. 2019
pursuant to Fed R. App. P. 41 (b)&(c): 42 U.S.C. $1983. "Due Process™ and

“Equal protection”™ clauses of Fourteenth Amendment and Congressional

protected” by the Constitution or U.S. law (Screws v. U.S. 323 LU.S. 91. 98-1003. In

support her request to recall the Court’s mandate and vacate the Court’

Iivlilica

w
Ly
-
[aN
(!3
L
o)
-

the Plaintiff states following:

A. The error of the mandate issued without entry of the order denyving
Plaintiff’s motion to stay of the mandate

ot
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On April 15, 2019, the Court issued “MANDATE"™ stating that “The
judgment of this court, entered January 24, 2019, takes effect today. This
constitutes the formal mandate of this court issued pursuant to the pursuant Rule
41 (a) of the Federal Rules of Appelléte Procedure.” (see Appendixz1). However.
Plaintiffs filed her motion 1o stay of the mandate along with her petition ior
rehearing en banc and the amendment of her motion ¢ sy of the mandai. In
which case, there is no instruction in Fed. R. App. P. 4i(a).

On Feb. 7. 2019, the Court issued "STAY OF MANDATE UNDER FED. R.
APP. P. 41 (d)(1)" stating that ~...In accordance with Ruie 41(d) 13 the mandate is

stayed pending further order of this court” (COA4, dockew™32, see Apendix=2).

jn
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v
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Also, Fed. R. App. P. 41(b) directs that the mandaie of a Cou
. after entry of an order denying motion for stay of mandaie.
The Plaintiff's amended motion 1o stay of the mandate (COA+. docker=36.
see Appendi#3) demonstrated that her petition for certiorari would present
substantial questions related 1o the deprivation of constitutionai rights aﬂc

ignorance of the facts that were presented in Court's panel-leading

[
[
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<
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W

Gribbon Motz's curium opinion which directed the Court’s (1 24 2019) judgment.
In addition, she indicated ‘that the Court’s judgment conilicted with the
judgments/decisions of this Court, other circuit court and the Supreme Court. and

also violated the clear instruction made by Congress. Furthermore. the Plainuft
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also addressed the necessity of amendment {o Fed. R. App. P 1o prohibit the
obstructions of equal justice under constitutional and federal law. After Feb. 7.
2019, the Plaintiff ne\/:'er received the further the order of this Court regarding her
motion to stay of the mandate but the Court’s (4/15/2019) mandate.

B. Inconsistency of the case’s judgment with the Supreme Court’s decision

Supreme Court has ruled thar individuals mayv bring actions under 42
U.S.Code. $1983 to offer a “remedy... against all forms of oﬁ"xcial violation of
federally protected rights,” Monell v. Deparmment of Soc. Servs. Of Cin of New
York, 436 U.S. 658, 700 (1978).

42 U.S.Code §1983 “Every person who, under color of any statute.... any
citizen of the United States or other person within the jurisdiction thereof 10 the
deprivation of any rights, privileges, or immunities secured by the constitution and
law, shall be liable to the pam injured in an action at law, suit in equity. or other
proper proceeding for redress...”

- . .. .~

In order 1o receive this Court's equal justice under law for ine Plainuil

(741

claim about the retaliatory termination of her employment without a mediation

iiv iV i,

bR SN . I . -
ights under Fourteenih

which deprived her property and equal protection
Amendment and 42 §1983, Plaintiff, pro se. following her initial (11.272017}) and
updated (12/8/2017) complaints; the first notice of appeal with exhibits on

7/26/2018, (which was not docketed but returned); and the second notice of appeal

w
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(8/7/2018) filed with the District Court, she has filed complaints about the
deprivation of rights and the concerns about the docket records with sequential
documents in this Court (COA4 docker7. 10, 14, 17, 23&23) between Sept 4.
5018 and Jan. 16, 2019 prior to the Court’s 1/24/2019 order" . However, Plaintiff's
motion for concerns about the docket records was moéteci_ and her request 10
present facts of the deprivation of her constitutional rights via oral argument was
dispensed as defendants’ desire (expresséd COA4 docker=12&14) by judge Mowz's
curium opinion, which biasedly directed the Court's (1:24:2019) denial of
gh

Plaintiff’s appeal on 1/24/2019. The Plaintiff demonstrated. (through her petition

for initial and rehearing en banc, motion 10 stay of the mandate and motion o7

I plaintiff, Asian American pro se. was Marvland State emplioyee suppon
and was terminated without mediation within two montis after she filed &i
retaliation complaints with EEOC under Title Vil. ADEA and ADA which v
promoted by Plaintiff's former supervisor, Ms. Sara Barre. The Lnion manager in Man land
Department of Health participated in the decision of the termination without informin
Plaintiff (see Plaintiff’s complaints, District Court’s record ECF=1. exhibit 33& 2
docket#4). The evidence were prejudicially neglecied and these facts are (11 Pi
report regarding EEOC’s DErmission 10 su¢ aCCOompanying w ith her initiai ¢
District Court and a hard copy of EEOC’s right-to-sug ietier were recaivad by
(docketed 11/6/2017 and 3/22:2018. ECF=1. gmachmeni=1 and ECF=20. &x!
£4) prior to the District Court’s dismissal of her claims. (322 Appendi
to provide a evidential pre-termination mediation or he
and did not submit any legitimate non-retaliarory réason 107 this
McDonnell Douglas Scheme: and (3) Congress abrogaied Stat
Amendment Immunity for ADA compiaint. Piaintift has never besn 2ivs
direction of the District Court’s decision prior to the District Cours's g
deprivation of her civil rights and property right due 10 the faise reasens o1
jurisdiction, failure to state the cause of claims and State’s immunin 0 AD: aint
closure of her by Federal District Court of \Marviand. no was she given a chance of oral argument.
initial hearing and rehearing en banc by this Court to affirm the District Court’s decision denying
her claims and her petition which violated “"Due process” and “equal protection” of Fourteenth
Amendment of U.S. Constitution (Appendix=3).

o
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relief, see COA4, docket#28, 29, 31, 33&36), that the pansl-leading judge Motz's
curium opinion constituted biased review, abused her discretion, and deprived the
Plaintiffs constitutional rights under Fourteenth Amendment= The Plaintiff had
trusted m the Court and wish that the Court would correct this injustice by granting
her oral argument. or initial hearing or rehearing en banc under the Fourteenth
amendment. Although Fed. R. App. P. 33(f) clearly instrucis that "A Vol
be taken to determine whether thel case will be heard or reheard en banc’.

intentional extra barrier and difficulty was brought through requesting a poll. (by 2

other judges of the Court. (who were not provided sufiicient ime to review the
Plaintiff’s appeal and petition), to determine whether the PlaintifT" s case should be

heard. This action further blocked the Court’s execution of equal justice under iaw

in the review of the Plaintiff's appeal and rehearing en banc for the deprivation Of

by

Congressional enforcement power and federal laws. 1 also directed the Couri's

responsibilities like Mr. James Nelson L2wis 10 represent del
Assistant State Anorney General for Maryiand Departmer
representing Maryland government employers’ interests: and |

opinions including this case which directed the Court’s (1 24 201
appeal and denial of (3/26,2019) petition for rehearin ;

gen :
see Plaintiff's petition for rehearing and rehearing en ban i
motion for concerns about docket records, COA4 docket for
suspension and motion to recuse.COA+. docket=381 and deprived the Plainuiil s properg: and

equal protection rights under Fourteenth Amendment.
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another (3/26/2019) order denying the Plaintiff’s petition for rehearing en banc
(COAA4, docket#37).

The Court’s (1/24/2019) judgment is in conflict with the decision of the
Supreme Court (Logan v. Zimmerman Brush CO. et al 102 S. Ct. 1148, 435 US.
422, 71 L. Ed. 2d 263, 50 U.S. L.W. 4247, 1982. SCT. 40870). In this case. the
Supreme Court reversed the lower Court’s judgment which violated employee’s
federal rights to due process and equal protection of the iaw.

C. Importance and necessity of prohibiting the obstructions of equal justice
for willful deprivation of Plaintiff’s property and equal protection rights

Consequently, on April 1. 2019. the Plainuff filed her application for

Motz to recuse herself. and the leter to the Clerk Connor and Chief J udge Gregory
regarding the Plaintff’s case manager. Ms. Cathi Bennew's intentional and
retaliatory alteration of the Court’s docket records and concealment of the evidence
with related appendix and affidavit. w© request that the Court prohibit the willful

and constant obstructions of the Court’s equal justice and in entional depriv

l“'
”.J
@
et

the Plaintiff’s property and equal proiection rights under F. R. App. P Rule 2. Rule
35, USC 28, Chap. 21 § 455. and Marshall v. Jerrico Inc.. 416 US 238. 242, 100 S.
Ct. 1610, 64 L. Ed. 2d 182 (1980) and Fourteenth Amendment U.S.C. (COAL

docket#38).
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Nevertheless, on April 12, 2019, Ms. Bennett abused her discretiorji.f"J by mis-
applying “Local Rule 40 (d) Notice™ 10 state that “no further action will be taken in
this matter by this court™, (COA4, docket#39. Appendix£9), because Ms. Bennetu
misinterpreted the Plaintiff’s reques;_for the Court to prohibit the obstructions of

the Court’s equal justice based on her own experience, (through application for
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suspension, motion 10 recuse and concem

W

evidence), as “further relief”. She also misinterpreted the filing date of Plalntit s
request for relief from the deprivation of the property and equal protection rights as

4/1/2019.

i3 The COA4 docker=7. 14, 17, 23&23 indicated that there are inConsisi2nt. INCOITEC 2na
incomplete records in COA4 =14 which do not reflect the facts and the records iransmited from

..,
[
7
[®)

COA4 docketEd were aliered and deleted. After Plaintft file
(COA4, docket=10) and re-addressed (10.15.2018) her nead of orzi 2
the defendants’ request to deprive her oral argument right via their
docket£14 v. £12). on 10/18/2018. Ms.Bennet entered COA4 docker!

the District Court to the Court between 8/2 and 8 7.2018. Also. the part of Gocket rec

“ o

assembled electronic record docketed”. However. sae failed 10 provice
supplement transmitted by the District Court of Manvland on 10 16 201
part of records which was transmitted by the District Court of Man ian
(district countECF=33. Appendix=6) and was initiall

Iv entered in
7/26/2018 filed appeal with the evidence {regar ing th
investigation provided by LS EEQC-FOIA recon

refused to file and returned to Plaintiff aithou
her 7/26/2018 appeal without the exhiDits 10 1
2018, were inconsistently stated in COA+ Gock
This was confirmed with USCA Clerk Ms. Gomez
USCA4 Ms. Margaret Thomas's letier dated on 8 b
records of Plaintiff's 7:26:2018 appeal (v ithout exhibits) rom ine
(8/2&8/6/2018, ECF=48&52, Appendix=6) were not found in the anti
of Plaintiff's case 18-1889 file with two Court clerk officers” help when
Court and received a hard copies of records on 1 1 1:2019. On 8 6 2018.)
COA4 docket#1. but failed to disclosure the transmitied records from ©
Court regarding Two set of Plaintiff s notice of appeal on 82, 8-6 and
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Thomas' response (8:3/2018) 10 intentionaliy cover the District court’
defendants’ interference of U.S. EEOC s investigation  Appendin=6.7&8:



Within five days, on April 16, 2019, the Plaintiff brought civil action and
requested again that the Court execute the discretion for equal justice pursuant to
42 U.S.C. 1983; “due process” and “equal protection” clauses of the Fourteenth
Amendment and the Congressional enforcement power for the litigation 1o prohibit
the deprivation of Plaintiff’s property and equal protection rights, which was
obstructed by panel-leading judge Motz's bia;ed curium Opinion 5assc 0 n the false

information and unnecessary request of a poll (COA4. docke=38. foomote=1&1]

of the docket records and concealment of the evidence (foomnote=2 ).
Surprisingly. when the Plaintff filed her action on 4 16.2019 through ECF.
she saw the Court’s 4/15/2019 "MANDATE". The Court’s judgment affirmed the

District Court’s reason to deny the Plainuif's appeal based on the disqualified

judge Motz’s. curium opinion (see foot note=2, Appendix=1.3&+). and while ihe

curium opinion was demonstrated as biased review and violation of he
Constitutional and federal laws and conflicted with the Supreme Court’s decision

by the Plaintiff’s petition for rehearing en banc. The facts cannot be neglecied even

P

though the Plaintiff’s petition for rehearing en banc was unlawiuliy denied oy
unnecessary request of a poll. Especially. without entry of the order de

Plaintiffs motion 1o stay of the mandate. it is not proper that the Court issued

mandate on 4/13/2019 based on Fed. R. Apo P. Rule 41 (b). This led 1o additionai

ed)
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obstruction to the Court’s executing their discretion under “due process” and
“equal protection™ of constitutional and federal law for the deprivation of the
Plaintiff’s property and equal protection rights.

Given all of the good causes stated above, and the evidence that have been
demonstrated by the Plaintiff's properly and tmelv filed sequential and
consequential documents with enormous exhibits appendix Court at a differani

stage during judicial proceeding {foomotex1&3. Appendixz1-9. prior 10 filing her

appeal and informal brief; prior 10 and post the Court’s 1.24 2019 decision). it was

clear that the Plaintiff’s property and the equal protection rights were willfuliy

deprived. Furthermore. the intentional and constant mistakes by the clerk and the
panel-leading judge Motz’ biased review and prejudicial actions violated “due

process” and “equal protection” of constitutional and federal law. The evidence

stated above built the solid ground for the Plaintiff 1o respectively request that the
Court recall the mandate for the judges of the Court 10 review. The U.S. Supreme
Court has held that “the courts bf appeals are recognized 10 iiave an inherent power
to recall their mandates.” Calderon v. Thompson. 323 U.S. 338. 549 (1998} Racall
of the mandate is reviewed for an ‘abuse of discretion. Invention Submission Corp.
v. Dudas, 413 F.3d 411, 414-15 (4th Cir. 2003) (finding reconsideration ©of an
appellate determination appropriate if there is a dramatic change in law. significant

new evidence, or blatant error that would result in serious injustice). Thus. the

-
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judge-made mandate rule is not wholly inflexible. United States v. Bell. 988 F.2d
247, 251 (1st Cir. 1993) (“After all, the so-called ‘mandate rule” . . . is simply a
specific application of the law of the case doctrine and. as such. is a discretion-
guiding rule subjeét' to an occasiohal exception in the interests of justice. ).
D. Conclusion

WHEREFORE. in addition 1© her sequential doc?mems and conseguential
requests for suspension, recuse and civil action. the Plaintiil respectfuily requests
that the Court recall the mandate and vacate the Court’s 1 24 2019 judgment a_rzd.
execute the discretion in stopping the consequences of defauit-caused maniiest
injustice and enforcing a comprehensive review and investigation of the Plaintifi’s

“Due Process” and “Equal protection” clauses of Fourteenth Amendment, and the
Congress’s enforcement pOwer for depriving a person of rights or privileges

“secured or protected” by the Constitution or L.S. law (Screws v. U.S. 323 U.S. 91,

98-100).
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Xiao-Ying Yu. pro se
Mailing address: P.O. Box 293,

~“Abingdon. MD 21009
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UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 18-1889

XIAO-YING YU,
Plaintiff - Appellant,
. _
ROBERT R. NEALL, Maryland Department of Health Secretary (formerly Dennis
Schrader); DAVID BRINKLEY, Maryland Department of Budget and

Management Secretary,

Defendants - Appellees.

Appeal from the United States District Court for the District of Maryland, at Baltimore.
James K. Bredar, Chief District Judge. (1:17-cv-03260-JKB)

Submitted: January 22, 2019 Decided: January 24, 2019

Before MOTZ, KEENAN, and FLOYD, Circuit Judges.

Affirmed by unpublished per curiam opinion.

Xiao-Ying Yu, Appellant Pro Se. James Nelson Lewis, OFFICE OF THE ATTORNEY
GENERAL OF MARYLAND, Baltimore, Maryland, for Appellees.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM: o

Xiao-Ying Yu appeals the district court’s order dismissing her civil action that

alleged claims of workplace discrimination. We have reviewed the record and find no

reversible error. Accordingly, we affirm for the reasons stated by the district court. Yu v.

| Neall, No. 1:17-cv-03260-JKB (D. Md. June 26, 2018). We deny as moot Yu’s “Motion

for Concerns of the Docket Records.” We dispense with oral argument because the facts

and legal contentions are adequately presented in the materials before this court and

argument would not aid the decisional process.

AFFIRMED
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| FILED: January 24, 2019
UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT
No. 18-1889
(1:17-cv-03260-JKB)
XIAO-YING YU
Plaintiff - Appellant
V.

ROBERT R. NEALL, Maryland Department of Health Secretary (formerly Dennis
Schrader); DAVID BRINKLEY, Maryland Department of Budget and
Management Secretary

Defendants - Appellees

JUDGMENT

In accordance with the decision of this court, the judgment of the district
court is affirmed.

This judgment shall take effect upon issuance of this court's mandate in

accordance with Fed. R. App. P. 41.

/s/ PATRICIA S. CONNOR, CLERK
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HOME TEL EFHONE (Iclie Area Codd)
. . 410-671-9823
DATE OF BIXTHE
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CITY.STATEAND ZIPCODE COUNTY
Balfimor MD 21201
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Case 1:17-cv-03260-JKB Document 4-1 Filed 12/08/ ‘
e 08/17 Page 1863%3893[- cF Y
FOUE SO0 TKEA - ev-3240

—E% "é)"[. 38 © .- STATE OF MARYL AND ) . ol
) CF BUDGET & MANAGEMENT W—h@ FES’(;

DEPARTMENT
OFFICE OF PERSONNEL SERVICES & BENEFITS
301 WEST PRESTON STREET
BALTIMORE, MD 21201 —

NOTICE OF TERMINATION

(Use ONLY for the disciplinary termination of employees in
Professicnal Services, other than Special Appointments. )

+ne Skilled and

Epidemiolocist il

T0: Yiao-Ying Yu 213-25-7243
Rame Social Security Number Classification
557 Kirkcaldy Way Abingddn, MD 21008
dome Address City/State zip Code

Departmeﬁu of Health & Mental Hygiene
Name of Employing Agency

of the State-?e*sonnel and Pensions
Skilled Service; X Professional
This termination is with

Under tne authority of TitTe 11
‘article, I hereby terminate you om your

‘Service position e= ffective
‘Prejudice, X Without Prejudice.

You are advised that you may aaoenl in writing, this rermination within

£ifreen (15) calendar days after receipt of this notice to:

Name: Haroid'voﬁhy, 1I, Bsquire
Title: ~ Chief, Employee Relations Unit
Address: 201 W. Preston Street

Raltimore, MD 21201

U

CAUSE(S) FOR TBRMINATION

+he rules violated arnd the incidents of violations with dates.)

(Specify f
COMAR 17.04.05.03 B (1) That the employee 1is incompetent or lpef icient 1n the
Pe“fcrmaﬂce of the employes’s dut*es,
sz individual with & dlsanll ity

COMPR l" cé¢. D“.OB B (2) That the emp’ovee is zn

B ..............'. .............

..................... P

tbe pcsmulon,

Ms. Yu c;splayed disruptive benavior in t

the wo*kn'ace. Sne received a TumberT cf

..-..... ................ R I

..... ........-....-........--

225 .USCA4
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| - Complaint=Ex-18]

EXPLANATION FOR TERMINATICN
{State why termination was determined to be the appropriate discipline.)

Xiao-Ying Yu has been employed by the Maryland Department of Health and Mental
Aygiene (DHMH) since November 4, 2008. Ms. Yu has been classified as an
Epidemiologist 1I in the Preﬁention and Health Promotion Administration since
November 7, 2010.

On October 8, 2014, Management received a report from the State Medical Director
stating that Ms. Yu is unable to safely, consistently, and reliably perform the
essential duties of her position. . :

On 'May 19, 2014, Sarz Barra requested & work ability exan for Xiao~-Ying ¥u to
determine whether or not she is able to return to work. Ms. Yu's appointment was
.scheduled for June 16, 2014, but the results of that visit was delayed because
the employee was approved for Family anc Medical Leave Act (FMLE) . The employee
was on FMLA from June 23, 2014 to September 12, 2014. The employee has been
absent from work since May 1, 2014 due to health related matters. Sara Barra’
reguested a second work ability exam for Xiao-Ying Yu on September 2, 2014, and
.she was seen by the State Medical Director on September 16, 2014. During this
wisit, it was recommended that Ms. Yu receive & psychiatric eveluation which was
idone on September 23, 2014. Ms. Yu's final follow-up appointment with the State
Medical Director was om October 6, 2014.

On two occasions, Ms. Yu made reguests for reasonatle accommodations: These
accommodations included changing her direct supervisor and/or a reclassification
to an Epidemiologist III due to symptoms associated with her medical condition.
Delinda Johnson, DHMA’s Egual Access Compliance Manager reviewed the reguests in
accordance with State and Federal laws, policies and procedures. It was
determined that these requests were not reasonzble and created an undue hardship
to,the prevention and Healtn Promotion Administration, so the reguest were
denied.

In the final report, Dr. Toney stated that Ms. Yu cannot perform her job duties
effectively under her current supervisor, and will not likely be able to do €O
in the foreseeable future. Also, if Ms. Yu cannct be granted a new supervisor,
?t is not recommended that she. return to work as it will likely continue to
worsen her medical conditiocn. After considering mitigating circumstances, the
Medical Director’s determination, and her entire work history termination is
deemed the appropriate action. '

%)ATE OF.NOTICE‘.: io -@HL‘\ {Signed)

L. Dubesty

L

TifleBE Posiﬁégg,
: ‘R .
apPROVED BY: ] e SR ecfedin  pate: PRI/ l*f

Head of Principle Unit

Dleasa farward a copy of this nctice to the O0ffice of Human Resources, Department
of Budget and Management, Attention: ESmployee Relations Division, at the time
this notice is given to the employee. '

226 USCA4
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Case 1:17-cv-03260-JKB Documéht 4-1 Filed 12/08/17 Page 183 (1188 7-CV- 3260
it 39 STATE PERSONNEL MANAGEMENT SY YSTEM - Z 55 )
1/7 art-Ex-fIgt

APPEAL AND GRIEVANCE FORM

‘ttach copies of any earlier agency decisions. ' If appecling a disciplinary action, the notice of discipline must be attacned.)

EMPLOYEE’S NAME: Xiao-Ying Yu SS#: 213-25-72453
EMPLOYING AGENCY: DHMH, PHPA - DIV. or UNIT:

EMPLOYEE’S CLASSIFICATION: Epidemiologist II _
HOME ADDRESS: 557 Kirkcaldy Way, Abingdon, MD 21009 HOME PHONE #: 410-671-9823

WORK PHONE #: 410-767-5265
/

Issue of employee’s grievance or reason'given by agency for taking disciplinarv action (attach additional

pages as necessary): ‘ - On 11/3/2014, the employee received a nonce of termination based on disability &  {
| disci pnnary actions. No accommodation was granted even though State Med. Director stated that “if Ms. Yu
can be granted the accommodation of a new supervisor, it is recommended that she be given a trial of returning
to regular activity.” Appeals of disciplinary actions are in “abevance” until the employee returns to work, and
therefore, the employee has not been determined to be incompetent or inefficient. Management's actions are
the result of supervisor’s retaliation for employee’s engagement in protected activity.

Date grievance or discipline was mscussed-w1th appointing authonty. Not aware of details for termination

State the issues of fact and law, to the extent possxble, that support the employee’s action (attach

‘ dditional pages as necessary): ‘The employee asserts there is no factual or legal basis for the agency's
action. Disciplinary actions resulted from supervisor's retaliation for the employee’s discAdmination complaints, |

‘Employee appeals under, SPPA11-101et seq., and EEOC Prohibited Employment Policies/Practices.

' Employee’s Requested Remedy: Employee seeks manager to allow her to work under different superviosr as

State Medical Director recommended, restore her epidemiologist job duties including access to databases and
information and stop all retaliation for the EEOC complaints.

EMPLOYEE REPRESENTED BY:

"‘Address:

Phone Number:

Fo >; |
EMPLOYEE’S SIGNATURE: 222" /™ DATE SIGNED: /(¢ /20l
Picase Circle Appeal Category: .
Termination 40 Forfeiture of Annuzl Leave

11 Terminatien on Probation ) 42 Written Reprimand

26 Suspension Without Pay : 50 Involuntary Demotion

22 Emergency Suspension With Pay 60 Denial of Pay Increase

' 30 Grievance (If complaint involves a denied reclass, 80 Retaliation for “Whistieblower™ Disclosure
give date of last audit: )

FAILURE TO FULLY COMPLETE THIS FORM WILL DELAY THE PROCESSING OF THIS
APPEAL OR IT MAY RESULT IN ADVERSE ACTION ON THIS APPEAL.
et ——— e S




Case 1:17-cv-03260-JKB Document 4-1 Filed 12/08/17 Page 183’@'8;9}@,‘/3;50
A : iy
November 14, 2014 ' Aﬁ) &7711/)@,\,%— Ex—/ fff

Via E-mail and Certified Mail

Mr. Harold Young, III, Esquire
Chief, Employee Relations Unit
Department of Health & Mentai Hygiene
201 W. Preston Street,

Baltimore, MD 21201

Dear Mr. Young:

On 10/27/2014, 1 sent a letter to Ms. Toria Livingston inquiring about the status and reason of
termination. I have not gotten a response. On 1.1/3, someone delivered the termination letter to my home
(see attached letter). I wish had learned this before 11/3, as I would have made a better choice.

On 2/18/2014 when I sent the appeal and addendum of the 1¥ disciplinary action to you and Dr.
Sharfstein, T believe that you would not like and expect me to be terminated.

As per the instruction, I have made this appeal (see attached). 1 am requesting that you review and
investigate the decision to terminate me as I trust you can help me to smoothly resolve this issue. I would
like to report to vou the following additional information related to my appeal.

I Cause of the termination: Ms. Yu displayed disruptive behavior in the workplace. She received a
number of disciplinary actions for this behavior

In order to respond to Sara Barra and HR property and better commumcate with management and HR, I
have spent over $23,000 in lawyer fees.

" In consideration of creating a healthy working environment and CCDPC, CCDB and PHPA management,

I actively reported to the next level of management, as well as PHPA managers, about Ms. Sara Barra’s
disruptive behavior (bullying, discrimination, harassment and retaliation) and bore theses unfair

‘treatments for years. I sent a number of reports to PHPA managers and HR indicating that the problems

and negative impacts on CCDPC and PHPA were not from me. In responding to these reports, Sara Barra
claimed that my reporting facts and providing recommendations to managers constituted disruptive
behavior and initiated mitigation meetings and progressive disciplinary actions (even when I was out on
sick leave), changed my password to prevent me from accessing my office mail on 8/28/2014 (while I
was waiting for DHMH HR Ms. Delinda Johnson’s response to our reasonable accommodation request),
and required workability examinations on 5/19/2014, when I had only been out on sick leave for 12 days,
and again on 9/2/2014 when I was on FMLA Jeave.

I believed change of supervisor would be a reasonable accommodation. Because CCDPC director Ms.
Kristin Pier and PHPA planned, in 4/2014, to reorganize CCDPC office structure to best utilize each

emplovee’s experience as Ms. Kristin Pier informed each of us, changing me to another group would
allow me to do my job duties and avoid the worsening my depression and anxiety. After sending the

reasonable accommodation request with DHMH form, doctor’s medical documentation and lawyer letter
to Ms. Delinda Johnson on 8/19/2014 as per her instruction, I wrote several e-mails to my lawyer in
August and on 9/2 and asked the lawyer to check with Ms. Johnson to see if she could consider the
accommodation to change supervisor, as I was hoping to find a solution with DHMH instead of filing a
complaint with EEOC and also because returning to work and escaping from Sara Barra’s bullying,

228 UGSCA4
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harassment and retaiiation were my gozl. Idid not hear from the lawyer until the evening of the $/2/2014,
when I got the e-mail from the lawyer that she sent the complaint file to EEOC and also to Ms. Johnson.
The following day, (9/3/2014) Ms. Johnson denied our accommodation request.

Again, on 9/29, 10/10 and 10/24, I explained in my e-mails to Ms. Johnson again that my health problem
is only caused by Sara Barra’s bullying and retaliation. I stated that the completion of my reclassification
would be helpful for me to effectively work without Sara Barra’s restriction and suppression, but that [
am willing to wait for a good time for management to do this and hoped she would reconsider the
accommodation as State Medical Director recommended.

Therefore, giving me disciplinary actions and denying State medical director’s recommendation and
denying my reasonable accommodation request with the reason that it would create an undue hardship to
the PHPA lack factual basis. The assertion “employee is incompetent or inefficient in the performance of
the employee’s duties” (COMAR 17.04.05.03 B1) is premature. The 6 appeals/grievance have been filed
but not resolved.

II. Cause of the termination: employee disability

In the “Cause(s) For Termination™, it states “The State Medical Director determined that she is not able to
perform job duties effectively in the foreseeable future”. In the “Explanation For Termination™, it states
“On October 8, 2014, Management received a report from the State Medical Director stating that Ms Yu
is unable to safely, consistently, and reliably perform the essential duties of her position”. These
statements are misrepresentations of what the State Medical Director concluded and recommended “Ms.
Yu is unable to safely, consistently, and reliably perform the essential duties of her position as an
Epidemiologist Il under her current supervisor” (see his reports on 10/8 as well as 6/18 and
9/18/2014). In accordance with his recommendation, I have not applied for the disability benefit which
was one option DHMH HR Ms. Livingston provided, but was hoping Ms. Johnson and Ms. Livingston
would consider the State Medical Director’s recommendation. Because 1 was never granted a reasonable
accommodation, the assertion that “the employee is an individual with a disability who with a reasonable
accommodation cannot perform the essential functions of the position” (COMAR 17.04.05.03 B2) lacks
factual and legal basis.

Finally, I am concerned about Ms. Michelle Spencer’s role as appointing authority in this case, as Ms.
Spencer signed my MS-22 on 7/24/2014 when Ms. Barra deleted and restricted my job duties and project
involvement. At that time, I explained to Ms. Spencer in person and in writing about the unfairness of the
situation, but an investigation was not completed. The change of my MS-22 triggered the series of the
internal memorandums and disciplinary actions against me, worsening the retaliation. '

1 hope with your kind help and investigation about Ms. Barra’s claims of “disruptive behavior and 2014
PEP”, management can reconsider mitigating circumstances and allow me to return to work with different
supervisor based on CCDPC and PHPA plan in 4/2014, my 5 years performance in DHMH (most PEP are

outstanding except Sara Barra made) and previous reports to you, other HR officers and managers. |
would very much appreciate your attention and consideration and iock forward to hearing from you.

Sincerely yours,

Xiao-Ying
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November 14,2014 :

Via E-mazil and Certified Mail

Joshua M. Sharfstein, M.D.

Secretary

Department of Health & Mental Hygiene
201 W. Preston Street,

Baltimore, MD 21201

Dear Dr. Sharfstein:

On 10/27/2014, I sent a letter to Ms. Toria Livingston inquiring about the status and reason of
termination. I have not gotten a response. On 11/3, someone delivered the termination letter to my home
(see attached letter). I wish had learned this before 11/3, as I would have made a better choice.

On 2/18/2014 when I sent the appeal and addendum of the 1¥ disciplinary action to you and Ce. to Mr
Young, I believe that you would not like and expect me to be terminated.

As per the instruction, 1 have made this appeal (seé attached). I am requesting that you review and
investigate the decision 10 terminate me as I trust you (I also sent the letter to Mr. Young) can help me to
smoothly resolve this issue. I would like to report to you the following additional information related to
my appeal.

I Cause of the termination: Ms. Yu displayed disruptive behavior in the workplace. She received a
number of disciplinary actions for this behavior

In order to respond to Sara Barra and HR properly and better communicate with management and HR, I
have spent over $23,000 in lawyer fees.

In consideration of creating a healthy working environment and CCDPC, CCDB and PHPA management,
I actively reported to the next level of management, as well as PHPA managers, about Ms. Sara Barra’s
disruptive behavior (bullying, discrimination, harassment and retaliation) and bore theses unfair
treatments for years. 1 sent a number of reports to PHPA managers and HR indicating that the problems
and negative impacts on CCDPC and PHPA were not from me. In responding to these reports, Sara Barra
claimed that my reporting facts and providing recommendations to managers constituted disruptive
behavior and initiated mitigation meetings and progressive diéciplinary actions (even when I was out on
sick leave), changed my password to prevent me from accessing my office mail on 8/28/2014 (while I
was waiting for DHMH HR Ms. Delinda Johnson’s response to our reasonable accommodation request),
and required workability examinations on 5/19/2014, when T had only been out on sick leave for 12 days,
and again on 9/2/2014 when I was on FMLA leave.

I believe a change of supervisor would be a reasonable accommodation. Because CCDPC director Ms.
Kristin Pier and PHPA planned, in 4/2014, to reorganize CCDPC office structure 1o best utilize each
employee’s experience as Ms. Kristin Pier informed each of us, changing me to another group would
allow me to do my job duties and avoid the worsening my depression and anxiety. After sending the
reasonable accommodation request with DHMH form, doctor’s medical documentation and lawyer letter
to Ms. Delinda Johnson on 8/19/2014 as per her instruction, [ wrote several e-mails to my lawyer in
August and on 9/2 and asked the lawyer to check with Ms. Johnson to see if she could consider the
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accommodation to change supervisor, as I was hoping to find a solution with DHMH instead of filing a
complaint with EEOC and also because returning to work and escaping from Sara Barra’s bullying, -
harassment and retaliation were my goal. I did not hear from the Jawyer until the evening of the 9/2/2014,
when I got the e-mail from the lawyer that she sent the complaint file to EEOC and also to Ms. Johnson.
The following day, (9/3/2014) Ms. Johnson denied our accommodation request.

Again, on 9/29 and 10/24, I explained in my e-mails to Ms. Johnson again that my health problem is only
caused by Sara Barra’s bullying and retaliation. I stated that the completion of my reclassification would
be helpful for me to effectively work without Sara Barra’s restriction and suppression, but that I am
willing to wait for 2 good time for management to do this and hoped she would reconsider the
accommodation as State Medical Director recommended.

Therefore, giving me disciplinary actions and denying State medical director’s recommendation and
denying my reasonable accommodation request with the reason that it would create an undue hardship to
the PHPA lack factual basis. The assertion “employee is incompetent or inefficient in the performance of
the employee’s duties” (COMAR 17.04.05.03 B1) is premature. The 6 appeals/grievance have been filed
but not resoived. '

II. Cause of the termination: employee disability

In the “Cause(s) For Termination™, it states “The State Medical Director determined that she is not able to
perform job duties effectively in the foreseeable future”. In the “Explanation For Termination”, it states
“On October 8, 2014, Management received a report from the State Medical Director stating that Ms Yu
is unable to safely, consistently, and reliably perform the essential duties of her position”. These
statements are misrepresentations of what the State Medical Director concluded and recommended “Ms.
Yu is unable to safely, consistently, and reliably perform the essential duties of her position as an
Epidemiologist I under her current supervisor” (see his reports on 10/8 as well as 6/18 and
9/18/2014). In accordance with his recommendation, I have not applied for the disability benefit which
was one option DHMH HR Ms. Livingston provided, but was hoping Ms. Johnson and Ms. Livingston
would consider the State Medical Director’s recommendation. Because I was never granted a reasonable
accommodation, the assertion that “the emplovee is an individual with a disability who with a reasonable
accommodation cannot perform the essential functions of the position” (COMAR 17.04.05.03 B2) lacks
factual and legal basis.

Finally, I am concerned about Ms. Michelle Spencer’s role as appointing authority in this case, as Ms.
Spencer signed my MS-22 on 7/24/2014 when Ms. Barra deleted and restricted my job duties and project
involvement. At that time, I explained to Ms. Spencer in person and in writing about the unfairness of the
situation, but an investigation was not completed. The change of my MS-22 triggered the series of the
internal memorandums and disciplinary actions against me, worsening the retaliation.

As you know, you supported our DHMH GIS grant application (see your letter on 12/30/2013). 1 have
been the lead and made the application with our core team members (see 1/2014 GIS grant application).
This application received a much higher score (in the high 80's) than the 2013 application written by Ms.
Barra. 1 followed up with Sara Barra (on 2/20/2014) after she and I received the notice of this GIS
application from CDC/NACDD, but I have not heard any response. I am hoping you will investigate the
“disruptive behavior and 2014 PEP” Sara Barra claimed and created for terminating me before you go to
Johns Hopkins Bloomberg School of Public Health. I believe your investigation will help management to
reconsider mitigating circumstances and allow me to return 10 Work as the State Medical Director
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recommended. If I have management’s support, 1 can continue leading our team and sending our .
improved-GIS application by the 1/9/2015 deadline. - Doing this would require basic working conditions, .
such as access to databases and information, (that Sara Barra has never allowed me), with a different
supervisor or even report temporarily to CCDPC office director Ms. Pier, as occurs in other DHMH
offices. I believe a change of supervisor is possible and reasonable given the plans to re-organize the
CCDPC office structure in 4/2014. This work would aliow DHMH to better utilize the GIS tool for our
Maryland chronic disease control and prevention programs as well as for other programs and related
policy making and changes. 1 hope to continue my valuable work, given my § years performance in
DHMH (most PEP are “Outstanding” except those made by Sara Barra), my good working relationships
with DHMH team members and other offices; CDC, NACDD, CSTE and colleagues in other States, and
past efforts to solve problems by communicating with managers, HR officers and you. 1 would very
much appreciate your kind consideration and look forward to hearing from you and meeting with you, if it

"is possible.
Sincerely yours,
Xiao-Ying
Enclosed:
1. Termination letter
2. The Appeal (termination letter)
3. HR Ms. Tona Livingston’s letter
4. State Medical Director’s letter on 10/8, 9/18 and 6/18/2014
5. GIS grant supporting letter :
6. 2014 GIS grant application :
7. 2013 GIS grant application (Sara Barra generated), and

bl

My DHMH ID card and key for my office desk (in certified mail only)
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February 6, 2019

Patricia S. Connor, Clerk -
U.S. Court of Appeals for the F ourth Circuit
1100 East Main Street, Suite 501, '
Richmond, VA. 23219

Re: Cas.e.No. 18-1889, Xiao-Ying Yu v. Robert Neal (1:17-cv-03260-JKB),
Petition for Panel Rehearing and Rehearing En Banc and related exhibits

Dear Clerk Connor:

On January 24, 2019, I received the Curiam Opinion and judgment and instruction

for Petition Rehearing/ Rehearing En Banc.

I'just searched this Court’s website and realized there are “Petition for Initial
Hearing En Banc”. However, I never have had any hearing in this Court or received any
instruction for “Petition for Initial Hearing”. Based on my case situation, I am seeking your
help for “Petition Initial Hearing” if there is more opportunity to be granted by this Court

than “Petition for Panel Rehearing and Rehearing En Banc”. If so, please instruct me for

further procedure.

To avoid missing the deadline, I file through “Petition for Initial Hearing En Banc”
based on the proceedings in my case. Meanwhile, I will pay petition fee and upload through

Petition for panel rehearing and petition for rehearing En Banc as the document I received

from pacer e-file email on 1/24/20109.

The certificate of compliance and certificate of service are also enclosed.

Respectfully submitted,

Xiao-Ying Yu, pro se

Cc. Chief Judge: Robert L. Gregory
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No. 18-1889
PETITION FOR PANEL REHEARING AND REHEARING EN BANC
L. INTRODUCTION

After filing Appellant’s “Informal Brief” and “Informal Reply Brief”
appealing the District Court of Maryland’s judgment that dismissed her claims
(pursuant to EEOC’s 10/16/2017 right-to-sue letter, Exhibit #1) of workplace
retaliation, Appellant, (“Plaintiff”) filed “Supplemental Informal Brief” indicating
that part of docket records transmitted by District Court to the Fourth Court of
Appeals (USCA4) was missing. On 1/24/2019, Plaintiff received the two page
Curiam Opinion and one page judgment from this Court which affirmed District
Court’s decision. According to Federal Rules of Appellate Procedure (“FRAP”)
Rule 35, 28 U.S.C. §46(c&d) and 40 as well as this Court’s procedure, Plaintiff
herein respectfully moves this Honorable Court for Panel Rehearing and Rehearing
En Banc Because some material, factual and legal matters were overlooked; the
Curiam Opinion and consequent Judgment conflict with decisions of the U.S.
Supreme Court,.this Court and other Federal Court of Appeals without providing
details to Plaintiff; and questions related to “due process of law” during the judicial
proceedings under Rule 54, 29 U.S.C. § 1291 and Fourteenth Amendment, the
omissions of facts and changes of docket records stated in Plaintiff’s appeal are

exceptionally important and were not addressed. Plaintiff states the following:
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II. GROUND FOR PANEL REHEARING AND REHEARING EN BANC
A. Panel Rehearing and Rehearing En Banc are warranted because
overlooking/mis-apprehending the material, factual and legal matters
provided in Plaintiff’s complaints, Informal Brief, Informal Reply Brief and
Supplemental Informal Brief and related exhibits led to biased fact-findings
and affirmation of the reasons to dismiss Plaintiff’s claims stated by District
Court.

1. Plaintiff’s claims of retaliation under ADEA, ADA and Title VII were
overlooked or mis-apprehended which led to affirmation of the reason of “failure
to state claim” to dismiss Plaintiff’s claims stated by District Court:

Plaintiff’s complaint was based on Title VII, ADEA, ADA, 42 US.C.
§1981&NLRA et al.' This complaint was filed in response to damages from
harassment, discrimination, and retaliation initiated by her immediate supervisor,
Ms. Sara Barra and tolerated and supported by MDH and MDBM managers
including the Union between Dec. 2013 and 2014 after Plaintiff’s previous charges
were filed with EEOC (Exhibit#2). However, the damages from the progressive
retaliation including willful unequal/under payment, disciplinary actions, rejection
of disability accommodation and employment termination without mediation were
either omitted or misrepresented. Defendants demanded dismissal of Plaintiff’s

claims for failure to state a claim and denial of her request of a second amendment.

District Court dismissed her claims under Rule 8 and 12(b)(6) with prejudice

(ECF#32&33, order 1 b). Even though the established causal connections (between

! Regarding other related federal laws, see details in amended complaint, the opposition,
supplemental response in opposition to motion to dismiss and informal brief (ECF#4, 20, 30,
COA#10, 23&25).
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Plaintiff’s protected activities and advverse actions) and consequent damages as the
major complaint were demonstrated by enormous evidence in Plaintiff’s
complaints and 39 exhibits as well as her “Informal Brief” and “Informal Reply
Brief” filed with this Court, these méterial, factual and legal matters were
overlooked/mis-apprehended as.“ﬁnd no reversibie error” and only “workplacé
discrimination” stated in the Curiam opinion leading to this Court to affirm District
Court’s dismissal of Plaintiff’s claims with the reason of “failure to state a claim”
with prejudice. |

2. EEOC'’s right-to-sue letter and related reports provided to District Court were
ignored or omitted leading to the decision to affirm the reason of “lack of subject
matter jurisdiction” to dismiss Plaintiff’s claims stated by District Court.

Plaintiff reported to District Court (11/2/2017) “I received EEOC’s
conclusion and letter for right to sue for my second charge (dated 10/16/2017)”
(see ECF#1, COA docket No. “COA#°4, Exhibit.1). She updated reports to
District Court that she hold EEOC’s permission letter because she requested EEOC
to reconsider their conclusion and éhe also requested to file second amendment

with newly discovery upon receiving EEOC recordings on 12/8/2017 (Exhibit#3);
3/19/2018 (Exhibit#4), and 3/22/2018 (Exhibit#5). Meanwhile, she provided

District Court EEOC’s 10/16/2017 right-to-sue letter after she received EEOC’s
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rejection of reconsideration following her ﬁling complaints (ECF#20, related
exhibit#1).

However, some of these related records (Exhibit#3,4&5) transmitted by
District Court were missing and some records were cﬁanged in the USCA4 docket
records (COA#4, 15&23) because District Court’s receipt of EEOC’s right-to-sue
letter and related reports was neglected for dismissal of Plaintiff’s claims by “lack
of subject matter”. This matter was initially stated in Plaintiff’s “Response to
Defendants’ Motion to Dismiss™ on 3/22/2018 (ECF#20). The questions related to
“due process of law” during judicial proc;eedings and concerns aboﬁt the deletion
and changes in the docket records were addressed in “Supplemental Informal
Brief” (1/16/2019, COA#23) in addition to her letter on 9/4/2018 (COA#7),
“Informal Brief’(COA#10), and “Motion for Concerns of the Docket Records”
with vexhibits (10/22/2018, COA#17). Plaintiff did not receive a response for this
motion under Fed. Rules of Appellate Procedure Rule 27, yet, she was denied as
moot for this motion as stated in the Curiam opinion even though this motion and
related exhibits were referred and stated in her “Informal Reply Brief” and
“Supplemental Informal Brief” (Exhibi#6).

Obviously, without intentionally making these errors, such as denial of
receipt of EEOC’s right-to-sue letter and failure to acknbwledge the established

causal connection between Plaintif’'s EEOC charges and defendants’ adverse
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actions; ignorance and deletion of Plaintiff’s reports (USCA4 docket records)
regarding EEOC’s permission to sue, and Plaintiff’s request to amend new
discovery upon receiving EEOC’s complete recordings on 11/2/& 12/8/2017,
3/19&3/22/2018 (Exhibit#1, 3-5)%, District Court was unable to dismiss Plaintiff’s
claim under Rule 8 &iZ(b)(l)&(G) for the réasons stated in their judgment (failure
to state claim; lack of subject matter jurisdiction; failure to provide what type of
information for amendment, and amendment would not cure the defects). District
Court failed to have “an express determination that there is no just reason to delay”
and “an express direction for entry of judgment” per instruction of Federal Civil
Procedure 54 (b) and 28 U.S.C. §1291 prior to closure of Plaintiff’s case and denial
of her request for second amendment by stating any amendment would not cure
this defect. Therefore, these errors are not harmless but are reversible errors
according to the definition of Reversible Error in Wikipedia “[IJn United States
law, a reversible error is an error of sufficient gravity to warrant reversal of a
judgment on appeal. It is an error by the trier of law (judge), or the trier of fact (the
jury, or the judge if it is a bench trial), or malfeasance by one of the trying
attorneys, which results bl an unfair trial.”

(https://en.wikipedia.org/wiki/Reversible error)

2 District Court falsely stated Plaintiff does not allege that she received a right —to-sue letter in
the judgment and has not moved to amend her complaint a second time (COA#4, ECF#32. P.3-
4); the established causal connections and related legal matters were described in her Amended
Complaint, the Response, Supplemental Oppositions and Informal Brief and Informal Reply
Brief (ECF No. 4, 20, 30 and COA#10, 23&25).

5
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Because these reversible errors were not identified in the Curiam Opinion
and Plaintiff’s concerns about these errors stated in her “Motion for Concerns of
the Docket Records” and related exhibits were denied as moot in the Curiam
Opinion; and also due to that the Curiam Opinion stated “we dispense with oral
argument because the facts and legal contentions are adequately presented in the
material before this court and argument would not aid the decisional process”,’
these reversible errors need to be heard through Panel Rehearing and Rehearing En
Banc in this Court. *
B. The Curiam Opinion affirming the reasons of “lack of subject matter
jurisdiction” and “failure to state claim” to dismiss Plaintiff’s claims stated by
District Court conflicts with relevant decisions by U.S. Supreme Court, this
court and other Federal Court of Appeals.
1. The factual essence of claims about whether Plaintiff really failed to exhaust
administrative remedies and if Plaintiff provided information of EEOC’s right-to-
sue and the established causal comnections must first be articulated prior to
determining whether District Court errors are reversible.

According to commands in “Civil Litigation Management Manual” for pro
se cases, District Court is obligated to check subject matter jurisdiction and give
Plaintiff opportunity to cure defects. District Court could allow Plaintiff to file

second amendment of her complaint or to grant jury trial prior to closure her case.

However, District Court refused to provide any of these opportunities for Plaintiff.

3 Defendants requested this Court for not having oral argument (see COA#12 &14)

4 Plaintiff reported that these material, factual and legal matters (COA#4, 7, 10, 17, 23&25) were overlooked;
and her motion was denied as moot and her request for oral argument was rejection. Plaintiff's right to be
heard for the questions related to due process of law in District Court’s proceeding under Fourteenth
Amendment and consequent changes of the docket records is warranted.

6
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Instead, District Court adopted the false reasons of “lack of subject matter of
jurisdiction” and “failure to state claim” to dismiss her claims under Rule 8 &12
(b)(1)&(6). Pro se complaint alleging deprivation of rights under color of state law
should not be dismissed for failure to state a claim unless it appears beyond doubt
that plaintiff can prove no set of facts in support of his claim which would entitle
him to relief. Hudspeth v. Figgins, C.A.4 (Va.) 1978, 584 F.2d 1345, certiorari
denied 99 S.Ct. 2013, 441 U.S. 913, 60' L.Ed.2d 386.

District court refefred their previous éase fof making the reason of “lack of
subject matter jurisdiction” to dismiss Plaintiff’s claims. However, this case (S.
Walk at Broadlands Homeowner's Ass ’n v. OpenBand at Broadlands, LLC, 713 F.
3d 175, 184(4™ Cir. 2013)) was not comparable with Plaintiff’ situation because
District Court received the information of EEOC’s permission to sue along with
Plaintiff’s initial pleading as described above. Even though her reports to District
Court regarding this matter (transmitted by the District Court to USCA4) were
missing, Plaintiff’s “Supplemental Informal Brief” in addition to her letter and
* “Motion for Concerns of the Docket Records” and related exhibits should be able

to bring this to Court’s attention (Exhibit#6) under Federal Rules of Appellate
Procedure Rule 10. The Record on Appeal (a)(1) &(e).
This Court judge Traxler, Shedd and Senior Judge Hamilton stated how to

- identify if there were false reasons for district court to dismiss an employee’s claim
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by the reasons of lack of subject matter jurisdiction and failure to state claim in the
alleged claims of workplace retaliation: Jones v. Calvert Group Limited. No. 07-
1680. (4™ Circ., 2009).

Also, this Court Chief Judge Gregory (joined by judge Diaz and Harris)
hold the workplace harassment, discrimination and retaliation claims, Strothers v.
City of Laurel, Maryland (4™ Cir. 2018) and addressed 8 key points to determine
whether the factual issues existed in plaintiff’s complaint and if plaintiff stated her
retaliation claims by demonstrating a prima facie retaliation, such as: proof of
plaintiff engaged protected activities; her immediate supérvisor’s harassment and
discrimination; sufficient severe or pervasive adverse actions to alter terms or
conditions of her employment and create abusive environment; determination if
employer Was negligent in failing to address ongoing harassment of employee; and
examine the causal connection. “[W]e therefore concluded that Strothers has
shown, at the summary judgment stage, sufficient facts to support a causal
connection between her complains about Koubek’s harassment and her termination
by the City.” He reversed the decision of district Court of Maryland and remanded
for further proceedings consistent with this opinion.
2. The Information related to EEOC’s permission to sue and EEOC's right-fo-sue
letter enclosed in Plaintiff’s reports along with her complaints and her “Response
to Defendants’ Motion to Dismiss” which were filed with District Court should be
permitted to serve as the supplemental pleadings under Rule 15 (d), and the
Curiam Opinion affirming the reason of “lack of subject matter jurisdiction” to

dismiss Plaintiff’s claims lacked factual and legal ground.

8
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As described above, District Court stated “Plaintiff does not allege that she
received a right—to-sue letter” to dismiss her claim and rejected her request for
second amendment stated in multiple lett¢rs and “Supplemental Response in
Opposition to Defendants’ Motion to Dismiss ” (filed by her attorney, 5/11/2018,
ECF#30).

Question is whether evidence of EEOC’s permission to sue and her request
of second amendment filed with District Court between 11/2/2017 and 3/22/2018
(as deséribed above) should be kept in the docket records and permitted to serve as
supplemental pleading for her exhaustive administrative remedies and request for
second amendment. Federal Rule of Civil Procedure Rule 15 Amended and
Supplemental Pleadings (d) instructed Court:

“SUPPLEMENTAL PLEADINGS. On motion and reasonable notice, the

court may, on just terms, pe,rrﬁit a party to serve a supplemental pleading

setting out any transaction, occurrence, or event that happened after the date
of the pleading to be supplémented. The court may permit supplementation
even though the original pleading is defective in stating a claim or defense.”

In Ruth v. State Arknesas DWS No. 17-1457 (8" Cir. 2017) claims under

Title VII, the Judge reversed district court’s reversible error, remand with the
direction to allow Ruth to amend her pleadings based on 29 C.F.R. 1601.12(b):
“ A change may be amended to cure technical defects, including defects or

-9
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omissions, including failure to verify the changes, or to amplify allegations
therein.”

Therefore, according to Rule 15 (d) and 29 C.F.R. 1601.12(b), affirming
District Court’s dismissal of P"laintiff” s. claim for lack of subject matter jurisdiction
and prohibition her from filing second amendment for not being able to cure the
defects and filing too late lacked faétuai and légal ground.

3. The Curiam Opinion affirming the reasons of “lack of subject matter
jurisdiction” and “failure to state claim” to dismiss Plaintiff’s claims stated by
District Court conflicts with standard reviews and relevant decisions made by this
Court, other federal Court of Appeals and U.S. Supreme Court.

First, the Curiam Opihion is not consistent with the judgment which the
Judge Motz herself barticipated along with this Court’s former Chief Judge
Wilkinson and Judge Niemeyef for the claims of retaliation under Title VII and
civil rights in the case Godon v. North Carolina Crime Control & Public Safety, et
al, (No. 99-2509, 4™ Circ. 2000). Godbn was dismissed by district court for failure
to state a claim upon which relief can be granted under Rule 12(b)(6). This Court
stated “[T]he current forecast of the evidence, then viewed in a light most

favorable to Godon, tends to show that she was terminated because she spoke as a

citizen on matters of public concern. See Goldstein v. Chestnut Ridge Volunteer

Fire Co., 218 F 3d 337, 354-58 (4th Cir. 2000); Cromer v. Brown, 88 F.3d 1315,
1325-29 (4™ Cir. 1996)” Accordingly, this Court affirmed in part, vacated in part,

and remanded for Godon’s case.

10
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Second, the Curiam Opinion conflicts with the previous decisions made by
this Court Judges Traxler, Shedd and Haﬁilton (senior Judge), for the alleged
claims of workplace retaliation and disrhissal due to lack of subject matter
jurisdiction: Jones v. Calvert Group Limited. No. 07-1680. (4™ Circ., 2009): This
Court stated: “[w]e vacate the judgment against Jones on the merits of her age, sex,
and race claims and we remand to the district court for dismissal of those claims
for lack of subject matter jurisdiction because of Jones's failure to exhaust
administrative remedies. (the Court footnote#1: Jones seeks no relief from this
court regarding the dismissal of her breach of contract cause of action).”

Regarding determination of reversible errors, Second Circuit Court reviewed
the dismissal of the claims of the workplace discrimination and retaliation for lack
of subject matter jurisdiction in Fowlkes v. Ironworkers Local 40, No. 12-336-cv
(2™ Cir. 2015). The judge examined the records regarding the plaintiff’s failure to
exhaust the administrative remedies for Title VII claims and the claim of breach of
the duty of fair representation under National Labor Relations Act (NLRA), the
judges concluded that “ [t]he district court erred in its determination that Fowlkes’s
failure to exhaust administrative remedies deprived it of sﬁbj ect matter jurisdiction

over his Title VII claims. In addition, we concluded that Fowlkes has stated a

federal claim under NLRA, 29 U.S.C. § 151, et seq. for the local’s breach of its

11
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duty of fair representation. Accordingly, we vacéte the judgment dismissing
Fowlkes amended complaint and remand the cause to the district court.”

Here, the complaints and appeal Plaintiff filed include the claim of that
Union manager breeched her duty of fair representation and whose action was
sufficient sever to alter the termination (ECF#4). Because Plaintiff provided ample
evidence that both Union and defendants’ managers had failed in their alleged duty
by negligently failing to address ongoing harassment, discrimination and
retaliation (ECF#20 & related exhibit#3, ECF#4 & related exhibit#1,12&20;
COA#10, 23&25), she believed that her major complaints under Title VII, ADEA
and ADA were also related to Fair Labor Standards Act and National Labor
Relations Act and thus she made selection of related rules on JS 44 form
(Exhibit#7). It is not proper for District Court to allege that Plaintiff did not
correctly categorize legal theories (ECF#32, pl2, 1% paragraph, L12-13) and
decide “To the extent Plaintiff has attempted to bring any of these claims, they will
be dismissed” because the pleading does not need to correctly categorize legal
theories giving rise to the claims, and the court will not dismiss complaint merely

because plaintiff's allegations do not support particular legal theory advanced.
Espinoza v. Fry's Food Stores of Arizona, Inc., D.Ariz.1990, 806 F. Supp. 855.
Nevertheless, Plaintiff’s claim under NLRA should not be neglected in

Curiam Opinion and judgment prior to affirming District court’s decision even

- 12
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though Plaintiff was unable and can not provide more details about Union
manager’s failure of her duty and specific detail section of NLRA by pages
limitation of her complaints, her “Informal Brief” and this petition.

C. It needs to be heard through Panel Rehearing and Rehearing En Banc that
the Curiam Opinion affirming the reason of “State’s immunity to employee’s
ADA complaint” to dismiss Plaintiff’s claim stated by District Court conflicts
with relevant decisions by U.S. Supreme Court, this court and other Federal
Court of Appeals. '

Plaintiff’s claims of the retaliation include that her position and seniority job
duties in federal CDC 1305 funds program were deprived and interfered with by
Ms. Barra although Plaintiff was the only epidemiologist with 100% of time
devoted to CDC-1305 funds program (ECF#4). Also, Plaintiff addressed the
Congress’s abrogatiqn of State’s immunity to ADA claims and her right to be
protected under the Section 504 of Rehabilitation Act, 29 U.S.C. §794 (b),
incorporating 42 U.S.C. §2000d-4a as the State’s receipt of CDC 1305 funds which
means defendants waived their Eleventh Amendment Immunity to law suits under
ADA (ECF#20&30). These factual and legal matters were overlooked when the
Curiam Opinion affirmed District Court’s decision for State’s immunity to her
ADA claim.

Under the McDonnell Douglas scheme, if defendant submits no evidence of
any legitimate non-retaliatory reason for its adverse actions alleged by Plaintiff,

district court should not dismiss Plaintiff’s claims. Medlock v. Ortho Biotech Inc.,

13
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164 F. 3d 545, 550 (10th Cir.); EEOC v. Avery Dennison Corp., 104 F. 3d 858, 861
(6™ Cir. 1997). Here, defendants did not provide evidence of a legitimate, non-
retaliatory reason for their adverse actions that were indicated by the causal
connections between Plaintiff’s EEOC charges and the retaliation and damages
done by Ms. Barra and Ms. Johnson (ECF#4, p. 6-13; COA #10 &23).

However, District Court adopted the defendants’ reasons for Eleventh
Amendment Immunity to dismiss Plaintiff’s ADA claim by stating that Congress
has not abrogated Eleventh Amendment Immunity for ADA or ADEA, and
Plaintiff does not assert a Rehabilitation Act claim in her complaint and has not
alleged that State has accepted qualifying federal funds.

In fact, the House report on the ADA indicated, “inconsistent treatment of
people with disability by state or local government agencies is both inequitable and
illogical”. (H.R. Rep. No. 101-485 (II), at 37 (1990)). “The Court should hold that
Congress” prohibition of disability discrimination by state governments as
employers is within its power conferred by section 5 of the Fourteenth Amendment
and that, therefore, Congress’ clear abrogation of Eleventh Amendment immunity
in suits under the ADA is valid” (42 U.S.C. §12202).

Based on the analyses ofKim?l 528 U.S. 62, 120 S.Ct. 631, 145 1.Ed. 2d 522
(2000) and others opinions fof ADEA and ADA claim, the court “hold that the

ADA validly abrogated 11" Amendment Immunity so that Plaintiff’s ADA claims
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e
against the defendants are not barred by the immunity”. Cisneros v. United States
of America, Intervenor. No. 98-2215, Part II. (10th Cir. 2000).

Thus, District Court failed to indicate how defendants’ immunity to
Plaintiff’s ADA claim can be outside of the control of Congress’ clear abrogation
of Eleventh Amendment Immunity in suits under the ADA especially when
Plaintiff’s seniority job (supported by the CDC funds) was terminated against her
ADA claim; Defendants failed to provide evidential materials to show that any and
all of Plaintiff’s exhibits from different resources (ECF#4, related exhibit #9, 21,
22, 26 &29, and ECF#20, related exhibit#3) related to the activities involving
Federal CDC 1305 program funds did not exist, or were invalid, or that defendants
never received CDC 1305 program funds. Furthermore, defendants failed to
demonstrate that they had not waiyered State’s immunity when they received
Federal CDC 1305 program funds. Finally, defendants failed to indicate that the
federal CDC 1305 program funds, (received and used by defendant and many co-
~ workers and County Health Department in Maryland, as well as received by many
other States of the United States), does not qualify for “the certain federal funds”
which is defined to mean that,. all of the operations of “a department, agency,

special purpose district, or other instrumentality of a State or of a local

government,” or “the entity of such State or local government that distributes such

15
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assistance and each department or agency... to which the assistance is extended”.
(504 Rehabilitation Act, 29 U.S.C: §794 (b), incorporating 42 U.S.C. §2000d-4a)

In the case Harrison v. Robert E. Rubin, Secretary of the Treasury, United
States Department of the T reaﬁury (No.'98;5019, D.C. Cir. 1999) related to Title
VII and ADA claim, because district court denied Harrison to amend her complaint
'to correct an erroneous statutory citation and erred in finding her claims, District of
Columbia Circuit reviewed the denial of a motion to amend (Rehabilitation Act)
for abuse of discretion. Therefore Court reversed the dismissal of appellant’s Title
VII claims and remand to the district court for further proceedings.

I1. Conclusion

Plaintiff’s appeal is based on the.ground that District Court made erroneous
findings of facts; ruled on errors of laws and failed to provide due the process of
law in judicial proceedings in order to dismiss Plaintiff’s claims. However, thcse
materials, factual and legal matters of District Court’s proceedings and decisioné
were overlooked, and the Curiam Opinion and judgment conflict with relevant
decisions made by this Court and other federal Court of Appeals as well as U.S.

Supreme Court. Plaintiff respectfully requests this Court to reverse/partially
reverse the judgment of District Court with appropriate remedies, or vacate District

Court’s judgment against Plaintiff on claims under Title VII and ADA and remand
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to District Court for further proceedings, including reasonable discovery and jury

trial with the opinions and decisions made by this Court.

Dated February 6, 2019 Respectfully submitted

%ng)ﬁﬁi pro se

Mailing address:
P.O. Box 293

Abingdon, MD 21009
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FILED: March 26,2019

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

- No. 18-1889
(1:17-cv-03260-JKB)

XIAO-YING YU

Plaintiff - Appellant
V.
ROBERT R. NEALL, Maryland Department of Health Secretary (formerly Dennis
Schrader); DAVID BRINKLEY, Maryland Department of Budget and
Management Secretary

Defendants - Appellees

ORDER

- The court denies the petition for rehearing and rehearing en banc. No judge
requested a poﬂ under Fed. R. App. P. 35 on the petition for rehearing en banc.
Entered at the direction of the panel: Judge Motz, Judge Keenan, and Judge
Floyd.
For the Court

~ [s/ Patricia S. Connor. Clerk




Case 1:17-cv-03260-JKB Document 1-1 Filed 11/06/17 Page 1 of1

nolix &,
AWG Xéi) | | Aﬂj"% ) FALED_——— ENTERCEL

_ LODGED e
November 2, 2017
Clerk Felicia C. Cannon . v 06 201
United States District Court : , A mOéE
For The District Court Of Maryland CLERK .S DISTRICT COURT
101 West Lombard Street DISTRICT OF DEPUTY

Baltimore, MD 21201 ' JKE 1 7 CV3 2 6BYO

Dear Clerk Cannon:

I filed a charge of age, national origin and disability discrimination and retaliation with EEOC in
Baltimore Office on 9/3/2014 because of adverse actions in retaliation for my previously filing a
charge of my former supervisor Ms. Sara Barra’s harassroent, age and race discrimination and
retaliation behavior with EEOC on 11/12/2013. I was granted the nght to sue by EEOC on
11/26/2013, although I did not filed lawsuit.

On 10/21/2017, 1 received EEOC’s conclusion and letter for right to sue for my second charge
(dated 10/16/2017). However, I have some concerns and am hoping that the EEOC director will
reconsider the conclusion.

While I am waiting for EEOC’s reconsideration and a copy of the administrative file for this
charge, I am filing this complaint because the statute of limitation is 3 years for filing a
complaint about willful underpayment and wrongful termination. I am requesting to amend my
complaint and related exhibits and also provide certificate of service and summons to defendants
when I receive complete information from EEOC.

Enclosed please find the Civil Cover Sheet, the Complaint I completed according to the video
instruction on your website and filing fee with personal check $400. Please instruct me on how
to successfully file my complaint in the Honorable Court. Your kind attention and consideration
are highly appreciated.

Very respectfully submitted,
1a0-Yulg Yu :
557 Kirkcaldy Way

Abingdon, MD 21009
Home phone: 410-671-9823
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December 7, 2017 : BALTIMORE-NIGHT BOX
Clerk Felicia C. Cannon -

< s o Lo g
United States District Court B17DEC -8 PH L: |t
ForTheDistrictCourtOfMa.ryland U.S. BANKRUPTCY
101 West Lombard Street DIGTRICT OF % AR '{CL%Upf DT
Baltimore, MD 21201

Re: Civil Action No. JKB 17-cv-3260
Dear Clerk Cannon:

1 submitted 2 copies of completed summons for each defendant (Maryland Department of Health
and Maryland Department of Budget and Management) on December 6, 2017 as your order
requested (dated 1 1/16/2017). '

As your officer instruction over the phone, I am submitting my amendments for my previous
complaint (filed on 11/2/2017) and related exhibits.

Although I filed my request to reinvestigate my case in EEOC and requested a copy of my
charge file in Philadelphia EEOC Administrative Office, I have not heard from EEOC. I would
like to submit additional information as soon as I receive a response from EEOC.

Enclosed please find the updated and signed complaint and related 39 exhibits. Your kind
attention and consideration are highly appreciated.

' 'Verz respectfully submitted,

Yiao-Ying Yu

557 Kirkcaldy Way
Abingdon, MD 21009
Home phone: 410-67 1-9823
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No.18-1889: Exhibit No. 2-Petition for Panel Rehear.ing and Rehearing En Banc

TABLE OF CONTENTS OF AMENDED COMPLAINT DEC. 2017

page

1. Jurisdiction in this caseis based on...............ooooiiiii 1
2. The facts of this case are (Three Stages) ........ocovvuiriiiiiiiiiiiiii 2
Cause of claims and allegations....................oeevviiiiiiniiiiiiiniiiiii e 2
Cause and retaliation related to the 1% charge filed with EEOC under ADEA and Title VII

I.  Underpayment Of SBlary..........ooouiiiiiiiiiiiiii 2
II. Reports of retaliation for engagement in protected activities..............co.ooviiiins 3

1) Downgraded Ms. Yu’s performance evaluation.................oooiiniiin 3

2) Refused TESPOMSE. . uuivuiiiieiit et iet ettt 4

3) Made COnfUSION. ....uuuiuniiiiiti e 4

4) Missing MS-22 and evaluation forms in Ms. Yu’s personnel file...................4

5) Blocked Ms. Yu to access to job-related information..............cc.ccoeeiiiinn 4
6) Refused to use Ms. Yu’s data and reports.........cooeevvuniniiniii. 4
7) Forbade Ms. Yu to report her work and clarify the confusion at staff meeting....4
8) Ms. Yu sought the office director’s help...............cocoo 4
9) Changed Ms. Yu’s MS-22 job desCription............ccovvuiiiiiiiiiiini 5
10) Requested CDC to replace M. Y. ...oviieiieieiiiiiiii e 5
1) Ms. Yu filed GreVANCe. .. ... covviniiiin it 5
12) Ms. Barra generated internal consulting memorandum........ e 5
13) Ms. Yu filed charge in EEOC. ..o 5
14) Ms. Barra generated same improvement memorandum as 1/3/2013................ 6
15) Ms. Yu’s reports to MDH Office of Equal Employment Program (“OEOP”)
Director triggered disciplinary action...........oeeeieieiiiiiiiiiiiiiiiiienens 6
a. 1% diSCIPINAIY ACHOM. ....vvvveiieeieeeeeeeee et e ce e 6
b. 2™ diSCIPHNATY ACHOM. .. eevveeereeineeeteeteeeeiie e e e e e 6
C. 3 diSCIPHNAIY ACHOM. .. ...iveieiein e eeeeteiiiie et ee e ee e e e 7
d. 4™ disciplinary action..................... e, T
€. 5P diSCIPHNAIY ACHOM. . .uvveeeeriieeiin e ee et et e et 7

Cause of disability and retaliation related to the 2™ charge with EEOC

III. Damages to Ms. Yu’s health and further discrimination and retaliation

(Complaint Filed in U.S. EEOC under Title VII, ADEA and ADA)..................... 7
1) Damages to Ms. Yu’shealth by:..........c.oooo 8
a. Frequent confusion............oovoiiiiiiiiiii 8
b. Refusing to respond or rejecting Ms. Yu’s requests for normal
Working CONAItION. ... cuvneuee ittt 8
c. Harassment after Ms. Barra learned that Ms. Yu received award............... 8
G T 251 119 (o) o PP 9
B, A DUS . ittt 9
f BULLYIIE . oottt 9
2) DIAGIIOSES. . euiuitittiriiiiiiit e e 9

3) Approved FMLA
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TABLE OF CONTENTS OF AMENDED COMPLAINT DEC. 2017-Continued

Page
1) Harassment following disability QIAGNOSIS. .+ eevvveeee i eeeiee e 9
2) Accommodation request. .........oevviviviiniiieneinnnn. e 10
3) Emergency and hospitalization................. e 10
4) The charge of discrimination and retaliation filed in EEOC under
Title VII, ADEA and ADA..... oottt 10
Retaliation against the charges filed with EEOC in 2013 & 2014
Counts and Allegations of damages supporting her case of actions and
PEQUESE Of Fllef ... .......ooiiii ittt 10
L Willful underpayment. ... .....c.ouiuiniiniiiiiiei et 10
II. Disability-discrimination, harassment and retaliation after Ms. Yu filed
charge in EEOC under ADA in 2014, ... 10
1) Immediate retaliation. ..........oo.vueriieiiinniiii 10
2) Refusal to respond to Ms. Yu’s accommodation requests............oovuneeninni. 10
3) Rejection of accommodation recommended by State Medical Director,
Psychiatrist and Psychological Institution.............c.cooooiiini 11
a. Ms. Barra contacted HR, which triggered HR’s termination plan............... 11
b. Restructure of the office as pretext of “undue hardship”......................... 11
4) Rejection of Ms. Yu’s friend’s donated employee’s leave.............c............. 11
5) Unlawful termination. ........ocuvvenirieiiiriirinei e 11
III. Retaliation for Complaints reported to MDH managers and filed in EEOC
In 2013 and 2014 under Title VIIand ADEA...........oooiiiiiiiiiiii, 12
3. The relief I wanted the courttoorder...................oiiiiiii i 13
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Sara Barma did not allow the
Complainant to meet Dr.

Xiao-Ying Yu’s termination resulted  Donald Shell when he
isor’ iati SEBRC ampioyee: Reported
from the supervisor’s retaliation A

to next level management (Dr.
Shell) on 3/13/2012, and

12/5/2012 and sought help as
she was fearfut about working
under Ms. Barra’s supervision

. . Retaliation ~Downgraded Performance
Mzrgtgngagfrl?e:t in protecte‘;i \ : evaluation 1/2/2013; Complainant sought
activities, re a_la ion worsened: Y] he]p from Dr. Shell, then was
Got mare frequent harassment and Reported to EEOC '_:he _reta"at'on recommended to report to HR refations,
progressive disciplinary actions 9/2/2014, got the rejection of but employ?e Vtvads afréaid to get tint% a
PN C O A PELE I accommodation request and T O e aase-and di0 not |
required accommodation rejection of leave of absence 9/3  {E:NAGLS

DHMH restructured CCDPC Office
and changed Ms. Yu's job title
10/2014 l

DHMH HR required Ms. Yu to
resign or retire on 10/10/2014, EEO

Retaliation-internal-memorandumsto denied the accommodation on

restrict the Complainant to function as
- MS 22 and CDC 1305 grant required: 10/14/2014 1 Retaliation-Prevented the

Filed the initial EEO complaint } Complainant from participating in
BCLISTPTPENTIEIG LIV CI  Got Disciplinary termination on " projects and accessing to database&
- grievance (to MS-22) by PHPA, sought , EEFRTPIIRFY : information:  sought help from Dr.
' help from DHMH HR Employee y l Shell and was fearful about loss of

Regulations on 12/2/2013 and DHMH .
SR Rt LI Sent the appeal of termination on

. Barra’s discrimination, bullying, § 11/14/2014
harassment, unfairness and retaliation

job

Retaliation -Deleted employee’s job
duties &projects, restricted the
communication and focused on
“writing “ as the performance

 standard (revised MS22): Sought
help from Dr. Shell and PHPA
director, then report to Union&
generated 1% grievance

Disciplinary actions: ;

1. 2/3/2014 Due to the Complainant’s checking the status of CSTE abstract submission by calling Dr. Shell work phone on 1/15/2014

2.3/18/2014 Due to checking with CDC about 1305 grant e-mail list although the Complainant provided one page detailed report per PHPA requested on 3/13/14. The
Complainant requested several times from Ms. Barra’s permission to participate in 1305 program with basic working condition and information, but she was not allowed.
3.4/23/2014 As Ms. Barra learned that CDC officer was aware of the Complainant’s suspension for checking CDC e-mail list and claimed that was due to her report to CDC.
4.5/20/2014 Because Ms. Barra sent her the memo with restriction of her job duties, the Complainant explained to Ms. Barra on 4/18 and not heard a response. The
Complainant sent the clarification to PHPA managers and cc’ed to Union representative and director on 4/25/2014.

5.6/9/2014. Ms. Barra gave her “unsatisfactory” annual PEP and disciplinary action with denial of annuatl increase.

6. 11/3/2014. termination
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(Full name and address of the plaintiff) * N j:
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vs. s Civil No.: JKB-cv-3260
o (Leave blank. To be filled in by Court)

Maryland Department of Health

Secretary: Mr. Dennis Schrader

201 W. Preston Street, ¥

Baltimore, MD 21201

Maryland Department of Budget and
Management

Secretary: Mr. David Brinkley

301 W. Preston Street, S *
Baltimore, MD 21201 :

(Full name and address of the defendant(s)
Defendant(s) : *

& % % Tk

COMPLAINT
1. Jurisdiction in this case is based on:
o Diversity (none of the defendants are residents of the state where plaintiff is 2 resident)

Federal question (suit is baéed' upon a federal statute or provision of the United States
Constitution)

g Other (explain)
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2. The facts of this case are: . ’ 7
Plaintiff, Xiao-Ying Yu brings forth the following _cause _of claims and alleges the
following:

®

I. Underpayment of Salary:

On 2/18/2014, Ms. Yu wrote email to former Secretary Dr. Joshua Sharfstein to seek
his help about missing reclassification and underpayment (Exhibit “E”#1). The problem was
not resolved and was remain unsolved when she was wrongfully terminated on 11/3/2014.
Please see the facts and backeround below:

1) Ms. Yu was only Chinese and oldest person at age OVET 60. who was the
epidemiologist working in Maryland Department of Health (“MDH”). Center of Chronic
Disease Prevention and Control (“CCDPC”) between 11/4/2009 and 11/3/2014. She was
reinstated on 11/4/2009 as Epidemiologist I at grade 16 and pay step 9. Her salary was
dropped from $67,800 to $51.860 due to grant budget limitation.
2) In February 2010, CCDPC former office director. Dr. Audrey Regan increased Ms.
Yu's job responsibilities from heart disease and stroke program to all types of chromic
diseases such as diabetes. obesity, and her supervision level changed from “General” to
“Manager” level. Dr. Regan verbally told Ms. Yu that she would increase Ms. Yu's salary by
$10.000 thru HR appropniate application process.
3) In March 2011, Ms. Yu learned that Dr. Regan’s application for Ms. Yu's
reclassification _was _approved by MDH and Maryland Department _of Budget and
Management (“DBM”) with the Epidemiologist III Position Identification Number. The
decision was made to grant her Epidemiologist III and corresponding salary incr _ease _after
the discussion between Dr. Regan, HR. Ms. Cathie Thompson and Dr. Maria Prince.
4) Yet. in May 2011, Dr. Prince refused to complete the HR required MS-44 and MS-
2024 forms with the facts (about the increase of Ms. Yu job duties and changes of the
supervision level since 1/2010) insisting on taking the easiest way to _give Ms. Yu non-
competitive promotion from Epidemiologist I to Epidemiologist IL. grade 17, payment step 9.
$55.332 in 2011, which she previously mentioned once 10 Ms. Yu. But, she promised Ms. Yu
for non-competitive promotion from Epidemiologist I to Epidemiologist II1 the next year
' (2012). Dr. Prince requested Ms. Toria Livingston at HR (instead of Ms. Thompson at HR)
to proceed this “reclassification” process in the several months later.
5) After Dr. Regan resigned. Dr. Prince became acting office director in January 2012.
Dr. Prince opened the Epidemiologist III position and did not allow Ms. Yu to apply when
Ms. Yu checked with her. The Position Identification Number of Epidemiologist III
previously approved for Ms. Yu (who did extra job duties with underpayment from January
2010) was given to Ms. Sara Barra. who was Epidemiologist II position as Ms. Yu. 1s white
and young, and transferred to the office in July of 2011. Ms. Barra was promoted from
Epidemiologist II to I »
6) In March 2012. the newly appointed office director. Dr. Donald Shell, requested that
evervone meet with bim privately. While Ms. Yu’s coworkers were allowed to meet with
him. Ms. Sara Barra forbade Ms. Yu to be included from this private meeting. without
offering any explanation (Ms. Barra was the acting deputy office director from 1/1/2012 to
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12/15/2012). Ms. Yu emailed Dr. Shell on 3/13/2012 and asked him to_give her the same
opportunity her coworkers were given, and she greatly appreciated Dr. Shell’s consent to her
request. Ms. Yu reported to him about the unfair treatment including the deprived
reclassification as Epidemiologist TiI approved by MDH and DBM. deleting her office email
box completely in March 2011. and disallowing her to do her iob and projects according to
MS-22 job form (E2).

6) In the middle of Oct. 2012 and 12/5/2012, Ms. Yu verbally and in writing asked Dr.-
Shell to check her reclassification issue and reported to him about Ms. Barra’s interference
with her job such as preventing her from accessing database and program information which
were required for her job. The reclassificatiop-underpayment and unfair treatment problems -
were not resolved (E3).

7)  Instead, Sara Barra became Ms. Yu’s supervisor on 12/19/2012.

g) During interactive accommodation process between July and October 2014, Ms. Yu
requested Ms. Delinda Johnson at MDH Office of Equal Opportunity Program (“OEOP™)
several times to consider the unfairly missing reclassification form and to allow her to escape
Ms. Barra’s harassment and retaliation and to return o work in another supervisor or office
where Ms. Yu had applied for the Epidemiologist III position and was evaluated by DHMH
HR as the “Best gualified” in June 2014 (E4).

IL Reports of Retaliation for Engagement in Protected Activities:

Ms. Yu’s request for Dr. Shell to oive ber the same opportunity as her co-workers
(because Ms. Barra reiected her) on 3/13/2012 was regarded by Ms. Barra as a “failure to
follow instructions, and crossing the chain of comman »  Ms. Yu’'s engagement in protected
activities between 2012 and 2014 (via multiple reports to MDH managers including HR.
OEOP and filing grievance and appeals in MDH and charge about discrimination and
retaliation filed in U.S. Equal Employment Opportunity Commission (“EEOC™) under Title
VII of the Civil Rights Act and Age discrimination in Emplovment Act (“ADEA™) oo
11/12/2013 were labeled as «disruptive behavior”. Ms. Yu received progressive retaliations:
downgrading performance evaluation from “outstanding” to “satisfied” with improvement
memorandum afier Ms. Barra became Ms. Yu's Supervisor for two weeks. Then Ms. Yu
received another hard copy of this similar improvement memorandum on 12/17/2013 and
further received “unsatisfied” as well as the termination on probation with 180 days on
6/9/2014. Additionally. because Ms. Yuw's filed the grievance against Ms. Barra’s
interference with her job in MDH on 8/ 14/2013, she received the two Intermal Memoranda
from Ms. Barra on 10710 /2013 and 4/15/2014. (which was HR required step prior to giving
emplovyee disciplinary action). Furthermore. Ms. Yu received S disciplinary actions between

2/3/2014 and 6/9/2014 according to Ms. Bama’s retaliatory memoranda post Ms. Yu’s
engagement in protected activities. Please see following facts:

1) Downgraded Ms. Yu’s performance evaluation: After Ms. Barra received Ms. Yu's
self-Performance Evaluation in Dec. 2012. Ms. Barra refused to discuss with Ms. Yu as she
did for all other white or young co-workers she supervised. On 1/3/2013. Ms. Barra

downgraded Mis. Yu’s performance evaluation from “outstanding” to “satisfied” and
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requested Ms. Yu to sign the “Memorandum” (Ms. Barra pre-generated) for ber to improve
“follow instruction, judgment and writing” (which was inserted into her Dersonnél file)
although HR instructed that the improvement memorandum is only for employees with
«ynsatisfed” performance evaluation. :

2)  Refused response: Between Dec. 2012 and January 2013, Ms. Yu requested to talk t0
Ms. Barra several times about her projects, Ms. Barra either responded that she had po time
or did not respond Ms. Yu’s emails. ‘

3) Made confusion: In Feb. 2013, Ms. Barra contacted the funding organization Chicago
University _School _of Public Health (where Ms. Yu prepared proposed for Asthma and
Chronic Obstructive Pulmonary Disease study) and did confusing summary about their time
frame of the plan to mislead and discourage office manager and Dr. Shell to reject the
project.

4) _ Missing MS-22 and evaluation forms in Ms. Yu’s personnel file: On 2/21/2013.
Ms. Yu reported to HR Ms. Toria Livingston, Ms. Barra and Dr. Shell that there was not any
job description MS-22 or the performance evaluations in Ms. Yu’s personnel file. Ms. Barra
agreed to find all missing forms and put them back into her personnel file. but she had only
returned part of these forms. Although Ms. Yu reminded Ms. Barra again on 6/20/2013, she
did not hear from Ms. Barra. However, those negative memoranda were kept in her personnel
file (ES).

5 Blocked Ms. Yu to access to job-related information: Tn March and June 2013. Ms.
Yu wrote emails to Ms. Barra requesting access to office programs and related information
which was required for her job. She did pot receive any T1€Sponse from Ms. Barra. .
6) Refused to use Ms. Yu’s data and reports: In the beginning of June 2013. Ms. Barra
refused to use Ms. Yu’s provided specific matched data for the office “Healthy Behavior”
orant application, and did not respond to Ms. Yu's emails. So, Ms. Yu reported to Dr. Shell
about her concern of “failure of office grant application without specific matched data” and
sought Dr. Shell’s help.

7N Forbade Ms. Yu to report her work and clarify the confusion at a staff meeting:
On 6/24/2013, Ms. Barra requested Ms. Yu to provide 5 of fact sheets of various chronic
disease reports for the office website. Although. Ms. Yu had previously provided her these
reports including “Maryland Men’s Health Factsheet”. Ms. Barra did not allow to load them
onto the web. Instead. Ms. Barra instructed to load the National Men’s health Information
onto the web. However. Ms. Barra forbade Ms. Yu to report her work progress as co-works
did and did not allow her to clarify this at the staff meeting by frequently interrupting ber,
thus mislead managers and others to believe that Ms. Yu was incompetent. In addition, Ms.
Barra criticized Ms. Yu's behavior via_email (E6) and refused to use Ms. Yu’s updated
reports for two vears in spite of the fact that Ms. Yu wrote multiple emails to remind Ms.
Barra to load updated reports on the web between June 2013 and April 2014 (E7).

8) Ms. Yu sought the office director’s help: On 6/28/2013. Ms. Yu sought Dr. Shell’s help
for Ms. Barra’s harassment and retaliatory behavior (making confusion and isolation via
controlling office meeting invitations and Ms. Yu’s job assicnment) and asked him to allow
her to work under a normal working condition (E8). This was crticized by Ms. Barra as
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“disruptive behavior”.
9) Changed Ms. Yu’s MS-22 job description: On 7/2/2013, Ms. Yu received the revised
job MS-22 from Ms. Barra (dated 6/12/2013 to retaliate against Ms. Yu's earlier report in the
June to Dr. Shell about Ms. Barra’s refusing to respond to her email and rejecting her
provided data for office grant application). Ms. Barra changed Ms. Yu’s job duties_and
deleted all her program/projects under senionity system (which was specified and indicated
by CDC-supported MDH’s 1305 program, E9); restricted Ms. Yu’s communication and
exchange of information with others: chaneed her performance evaluation standards from
professional skills to “Writing” to set Ms. Yu up for failure as writing is not her strong point
and major job focus); and supervision level from “Manager” to “General” on this revised
MS22 form. Ms. Barra’s revising MS-22 was not based on any justifications that HR
instructed for changing employee’s job description, such as the condition in the change of
supervisor, job or restructure. There was 00 any W employee was recruited in the office as
Ms. Barra reported to EEOC on 4/19/2017. Ms. Yu wrote several emails to Ms. Barra. but
she insisted on ber changes without responding to some of Ms. Yu’s concemns regarding Ms.
Barra’s restriction of epidemiologist basic and required working conditions (E10).

Nevertheless. Ms. Barra put her modified MS-22 into Ms. Yu’s personnel file on
7/25/2013 _although Ms. Yu sought Dr. Shell and higher level manager. Ms. Michelle
Spencer’s help verbally and in writing between July and August 2013 (E11).
10) Reguested CDC to replace Ms. Yu: On 7/25/2013, Ms. Barra prevented Ms. Yu from
functioning as the epidemiologist (the State Chronic Disease program) invited bv CDC*to
participate in CDC-led “Health System Survey Scorecard Team”. Ms. Barra requested CDC
to replace Ms. Yu with her own name and informed CDC and Ms. Yu that Ms. Yu could be
allowed to remain in the teamas a listener. _
11) _Ms. Yu filed grievance: On 8/14/2013. Ms. Yu filed her first erievance and further
reported to HR on 12/2/2013 against Ms. Barra’s unfair treatment and interference with her
Mwﬁﬂﬂwm
12)  Ms. Barr_a_geg:rated internal consulting memorandum: On 10/4/2013. Ms. Barra
required Ms. Yu to attend personnel meeting without informing her the reason for the
meeting for 4 days. Finally. Ms. Barra responded that the meeting was related to Ms. Yu’s
contacts with Dr. Shell. Although Ms. Yu provided Ms. Barra with written report about her
contact and work with Dr. Shell (E13), vet. on 10/ 10/2013, Ms. Barra sent Ms. Yu an Internal
Memorandum of Counseling (put into her personnel file to prevent Ms. Yu from working as
her MS-22 job description and from seeking Dr. Shell’s help for Ms. Barra’s retaliation).
with the threaten of taking the disciplinary action if Ms. Yu provide the office director Dr.
Shell any recommendation and information related to office program/project regardless

whether Dr. Shell need or Ms. Barra refused to respond to Ms. Yu (E14).

On 10/18/2013, Ms. Yu filed the response to Ms. Barra’s Memorandum as Union
representative’s instruction that emplovyee has the right to report to pext level manager for the
issues (when she was treated unfairly and her job was interfered. E15).

13) _ Ms. Yu filed charge in EEOC: Ms. Yu filed the discrimination at age and race and
retaliation charge under Title VIL ADEA (Case# #531-2014-0027 1C) on 11/12/2013 with
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EEOC in Baltimore, and was oranted the right to sue on 11/26/2013. but Ms. Yu did not file
the lawsuit (E16).

14) Ms. Barra cenerated same improvement memorandum as 1/3/2013: After Ms. Yu
reported to MDH HR on 12/2/2013 based on the MDH manager’s instruction with the
detailed facts regarding Ms. Yu 8/14/2013 grievance against Ms. Barra’s unfair interference
with her job on 12/17/2013. Ms. Barra retaliated against Ms. Yu with same improvement
memorandum she made on 1/3/2013 for her «satisfied” mid-cycle performance evaluation,
which HR instructed for supervisor to give employees with «ynsatisfied” performance
evajuation.

Additionally. although Ms. Yu asked Ms. Barra to decide on her teleworking time as
her preference., Ms. Barra falsely reported Dr. Shell on 12/13/2013 that Ms. Yu upreasonably
requested to telework on each Friday and misled Dr. Shell to reject Ms. Yu’s request.

15) Ms. Yu’s reports to MDH Office of Equal Employment Program (“OEEP™)
director friggered disciplinary action: Ms. Yu reported to OEOP director, Ms. Keneithia J.
Taylor between 1/9 and 1/31/2014 about Ms. Bama’s discrimination, harassment and
retaliation including frequently preventing Ms. Yu from accessing the database and training
course (E17). Then on 2/2/2014, Ms. Yu reported to her about Ms. Barra’s new
discrimination at National Origin bebavior because Ms. Barra sent Ms. Yu a waming email
on the Chinese New Year eve although Ms. Barra had previously approved her request t0
take half the day off (E18). Additionally. Ms. Yu also reported to Ms. Tavlor on 2/2/2014
that Ms. Barra retaliated and interfered with her job including block of her submission of
abstract for office program/projects { E19).
ﬁ'} a 1% disciplinary action: Ms. Barra initiated the mitigation meeting and first reprimand
' disciplinary action on 2/3/2014 retaliated against Ms. yu's 2/2/2014 reports t0 OEQP Ms.
Taylor. Ms. Yu often represented office to submit abstracts in the past, yet. she had not
known whether office submitted an abstract or pot as Ms. yu had not received Ms. Barra’s
response her clarification email during the dav of 1/15/2014. Ms. Barra rejected Ms. Yu's
request to submit her abstract. but used Ms. Yu’'s provided data and information to_generate
another abstract. and refused to respond Ms. Yu’s clarification and concerns about_her
MM. Yu checked with Dr. Shell about the submission of the abstract before the
deadline of 1/15/2014. Howemwmmw
mitigation meeting and put into Ms. Yu’s personnel file without informing her falsely stating
Wﬁa@ce” that Ms. Yu received the disciplinary action that was
due to her contacted Dr. Shell several times for the abstract without thru Ms. Barra. This
violated Ms. Barra’s 10/10/2013 memorandum. On 2/18/2014, Ms. Yu filed the addendum to
the appeal, along with Ms. Yu's 10/ 18/2013 response {0 Ms. Barra’s memorandum sent to
WML
b. 2" disciplinary action: Ms. Yu was assigned by MDH as the only epidemiologist
(100% salary supported) to work for CDC supported MDH CCDPC office 1305 program. but
Ms. Barra prevented her from participating in CDC-conference calls and any CDC-1305
: program related work plan and progress report_meetings as well. Ms. Barra refused to
respond Ms. Yu's several requests regarding this 1Ssu€ in March and June 20 13 and Jan 2014.
On 3/11/2014, Ms. Yu contacted the CDC coordinator. (who works for States epidemiology
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conference call and releases CDC information and Ms. Yu had previously communicated
with). about the email list to check if her name had been accidently deleted since she had not
received any information as other state epidemiologist (who worked for CDC-supported
1305 program) received CDC epidemiology information on 2/26/2014. Although Ms. Yu's
response to the questions of mitigation about ber checking email list was sent to MDH
Manager on 3/15/2014 as requested, nevertheless Ms. Barra initiated a disciplinary action
for 5 days suspension OR 3/18/2014 simply because Ms. Yu had contacted the CDC
coordinator to check the emmail list as she used to do before Ms. Barra transferred to the office
in July 2011. The appeal was sent on 3/26/2014 (E21). :
Ms. Barra blocked Ms. Yu to attend CDC-1305 program meeting conference call on
3/18/2014 but all co-workers who listed in the CDC grant attended. On 4/15/2014. Ms.
Barra’s sent Ms. Yu second Internal Memorandum (dated 3/3 1/2014 after Ms. Yu requested
the right to access health care database that Ms. Barra only allowed the white and young
people who 1s not epidemiologist to access) with additional restrictions preventing Ms. Yu
from doing her job under basic and normal working conditions.
c. 3™ disciplinary action: On 4/22/2014. Ms. Barra initiated 4% disciplinary action for 3
days of Forfeiture of Annual Leave as Ms. Barra learned that the CDC officer was aware of
Ms. Yu's “3 days-suspension” disciplinary action although Ms. Yu told and also wrote to
Ms. Barra that she did not report CDC about her suspension due to her checking CDC email
list. The appeal was filed on 4/23/2014 (E22)
4. 4% disciplinary action: When Ms. Yu was sick in home. Ms. Barra called her several
times and initiated 4% disciplinary action on 5/20/2014 stating that Ms. Yu violated cyber
communication policy because Ms. Yu emailed MDH managers and Union on 4/22/2014 to
clarify the confusion Ms. Barra made in her memoranda (10/106/2013 and 3/31/2014) and her
revised MS-22, and refused to responder Ms. Yu’s clarification for a week. So, Ms. Yu
sought protection against Ms. Barra’s retaliation from them. The appeal was filed on
5/27/2014 against Ms. Barra’s retaliated disciplinary action for her protected activities (E23).
. 5® disciplinary action: On 6/9/2014. Ms. Barma initiated 5™ disciplinary action with
“nnsatisfied” perforrmance evaluation and denial Ms. Yu’s annual Increase as well as the
termination op probation with 180 days plan. The reason was explained by Sara Barra as
resulting from failure of “timely. appropriate complete work assienments”. HOWEVEL, Ms.
Barra refused to npload Ms. Yu provided fact sheets and reports of Maryland Men’s Health
Fact sheet and heart disease. stroke. diabetes and obesity for two years. refused to use Ms.
Yu's provided data and information. and caused pegative impressions among manpagers and
co-workers about Ms. Yu’s job performance. Sara Barra did not allow Ms. Yu to clarify this
at the staff meetin 24). ' '

III. Damages to Ms. Yu’s Health and Further Discrimination and Retaliation
(Complaint Filed in U.S. EEOC under Title VII, ADEA and ADA):

» Ms. Yu filed her second discrimination and retaliation charge under Title VIL. ADEA
and ADA (Case# 531-2014-02468C) on 9/3/2014 in U.S. EEOC which was emailed to
DHMH OEOP Ms. Delinda Johnson on 9/2/2014 by Ms. Yu’s former lawyer. Then Ms. Yu
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received Ms. Johnson’s rejection of her accommodation oD 9/3/2014 and was terminated: on
11/3/2014. Ms. Yu requested EEOC tO amend these adverse events of termipation into her
existing retaliation charge file and also filed ADA complaint in Department of Justice, Civil
Right Division. Disability S_ection. -

1). Damages to Ms. Yu’s health by:

a. Frequent confusions: As the facts described above, Ms. Barra often intentionally
made Ms. Yu to be subjected to intolerable working conditions by making some confusions
such as Ms. Yu's «,nreasonable” request for teleworking fime and non-updating reports 10
mislead DHMH managers. but forbad her to clarify and communicate with Dr. Shell. co-
workers and projects related partpers 1o retaliation for Ms. Yu’s complaint about her unfair
treatment. discrimipation and retaliation .

b. Refusing to respond or rejecting Ms. Yu’s requests for normal working conditions:
Between March 2013 and March 2014. Ms. Yu wrote several emails and talked to Ms. Bamra
and asked Ms. Barra to allow her to do her job with normal working condition as coOwoIkers
and other MDH Epidemiologists did. such as access 0 database, receiving CDC and other
organizations program information and attending office program meetings. Ms. Yu did not
hear from Ms. Barra. However. Ms. Barra invited others except Ms. Yu by email or calendar
notice for CDC Téle—conferencé and program meetings and rernoved her name from the list
to access to the database and training. Ms. Yu had not been allowed to review, or to be
.aware_of CDC’s instruction, was not oiven an_equal opportunity o participate in the
discussing and DTl aring 1305 program working plan _altbou. che was the: onl
@idemiologi st (100% salary) supported by this grant (E26). Ms. Yu’s job duties were taken
away from CDC-1305 enhanced prograim working plan and progress report and her name
and responsibilities Were I laced by other white and young (non € idemiologist) that Ms.
Barra instructed to send to CDC on 3/27/2014 and 4/28/2014 without any explanation to
Ms. Yu. Ms. Yu suffered this harassment and sought different level of manaeers’_help.
which _were criticized by Ms. Barra as_“disruptive behavior” and “crossing chain -of
commend”. ' - - -

c. Harassment after Ms. Barra learned that Ms. Yu received award: After Ms. Barra
blocked Ms. Yu's abstract to be submitted t0 Council of State and Territorial Epidemiologist
(“CSTED conference on 1/ 15/2014 and initiated first disciplinary action on 2/3/2014. when
Ms. Barra learned that Ms. Yu received the award and invitation for 2014 CSTE co_nferéncé.
on 2/6/2014. Ms. Barra requested Ms. Yu report 10 her why and how Ms. Yu teceived
- vitation and award Between Feb. and March 2014, although Ms. Yu reported 10 Ms.

Barra what she had previously done for CSTE. Ms. Barra repeatedly sent Ms. Yu emails tO

Iy sent MS. YU CIbeLs =

not allow Ms. Yu to attend the CSTE conference except using her own annual leave time
(regardless it is her job related). In addition. she emailed Ms. Yu twice with attaching
document of HR policy about SUpervisor’s authority to disapprove employee’s request of
attending_a conference OI :ning. However, there was 0o an employee 'mcludin‘
epidgmioloe:ist in MDH who were required to use their annual leave time tO attcnd'the samé
CSTE conference prior to orin 2014. Ms. Yu sought a help from Dept. of Budget and
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Management. Employee and Labor Relations, the Mediation Program Officer Ms. Awida
Pena. A S
1 Retaliation: In the morning of 3/13/2014, Mr. Joseph Horvath at DBM Employee
and Labor Relations organized mediation meeting. DBM officer. Mr. Horvath, the mediator,
Union Director, Ms. Michael McNally, Ms. Barra and Ms. Yu attended. Ms. Barra denied
all facts and rejected Ms. Yu’s request for allowing her to work under normal working
conditions and other’s supervision. Ms. Barra answered it is not possible. In the afternoon,
Ms. Barra sent Ms. Yu a request of mitication meeting about Ms. Yu’s email checking with
an CDC officer if her name on the CDC’s 1305 program email list was accidently deleted.

e. Abuse On3/18/2014. Ms. Barra organized an office 1305 program teleconference -
with CDC officer and invited all co-workers except Ms. Yu. When Ms. Yu was sick. Ms.
Barra refused her request to take sick leave and required her to immediately attend the
mitigation meeting for initiating the disciph action of 5 _days-suspension. Ms. Barra
rejected Ms. Yu’s request even though she told Ms. Barra that she did not feel well ‘and
asked for taking sick leave or personal leave several times during March and April 2014.

f  Bullying: When Ms. Yu checked with Financial Officer ( whose office is near to Ms.
Barra) about the travel support policy for employee 10 attend job-related conference and the
process of application, Ms. Barra walked in and interrupted their conversation stating “Do
not cross chain of command!” Ms. Barra bullied Ms. Yu by sharing the disciplinary action
“gnspension” against Ms. Yu on her public office calendar so all co-workérs could see it
between Feb and Apnl. 2014 (E27) The frequent _confusion. chronic bullying and
harassment often made Ms. Yu panic attacks include extra thirst. hand shanking. flushing
tachycardia chest pain.

2) Diagnoses:

Ms. Yu was required to have workability _evaluation and was diagnosed with
«workplace stress. major anxiety. major depressive disorder and Post Traumatic Syndrome
Disorder” by State Medical director. Dr. Robert Toney. (who performed workability
evaluation _at MDH HR’s request): her health provider and Independent Psychology
Institution (as MDH HR and Dr. Toney requested) respectively in April. June. September
and October 2014 (E28).

3) Approved FMLA: |

Ms. Yu was approved with FMLA between 6/23 and 9/12/2014.
4) _ Barassment following disability diagnosis.

On 5/12/2014. ten minutes after Ms. Yu went to back office to complete fime sheet as
Ms. Barra requested. Ms. Barra sent an email to her requesting mitigation meeting. In the
Mav and June 2014. although Ms. Barra was aware of Ms. Yu’s health condition after she

received several of Ms. yu’s health provider’s potices. Ms. Barra frequently emailed and
called Ms. Yu for the mitigation mectings and denied that she received Ms. Yu's sick leave
reports which Ms. Yu always emailed her prior to her reports to HR. Also. Ms. Barra sent
her duplicate disciplinary action notices by FedEx mails and regular mails to her home: and

requested her for work ability evaluation on 5/19/2014 when she was on sick leave for 2

weeks. These barassment and retaliatory behaviors worsened Ms. Yu’s health condition
E29).

Complaint (Rev. 12/2000) 9
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5) Accommodation request.

Ms. Yu’s accommodation request was filed on 7/23/2014 with MDH HR and OEOP.On
8/6/2014, Ms. Yu completed her accommodation request form as DHMH required stating
reasons that caused her health problems and she could not do her job under Ms. Barra’s
harassment and retaliation mentioned above. Ms. Yu also requested to correct the unlawful
missing reclassification; and assign to other Epidemiologist posifion she applied for (E30).
Her former lawyer edited and sent the form on 8/19/2014.

6) Emergency and hospitalization:

Because Ms. Yu could not eat, sleep and had severe vomit. she was sent to emergency room
on 8/20/2014 and was in hospital between 8/20 and 8/22/2014.

7y The charge of discrimination and retaliation filed in EEOC under Title VIL
AEDA and ADA: Because Ms. vYu did pot receive MDH OEOP Ms. Delinda Johnson
response for her accommodation request to correct hostile workine condition for her to work
or to assign her to other position. but was required to only work under supervision of Ms.
Barra’s harassment and retaliation during the interactive accommodation process, she filed
charge (which her former lawyer prepared) in EEOC on 9/3/2014.

Plaintiff brings forth the following counts and allegations of damages supporting her
case of action and her request of relief.

. Willful underpayment: :

Defendant ignored and concealed the evidence of unlawful refusal to complete
reclassification and giving the Epidemiologist III position identification pumber to Ms.
Barra (approved by MDH and DBM for Ms. Yu) durng interactive accommodation process.
MDH refused to correct the underpayment given Ms. Yu for vears and extra jobs she did
for MDH since 2010 althoush Ms. Yu sought MDH mapagers and former Secretary Dr.

. Sharfstein’_help for the unlawful deprivation. The deprivation had been greatly inhibiting
Ms.Yu’s performing ber job duty and has damaged Ms. Yu’s career development, brought
significant negative impact oo her health and personal and family finapcial condition as

well.

1. Disability-Discrimination, Harassment and Retaliation after Ms. Yu Filed Charge
in EEOC under ADA in 2014:

1) Immediate retaliation: After Ms. Johnson at MDH Office of Equal Employment
Program (“OEOP™) received Ms. Yu’s complaint of discrimination and retaliation under
Title VI Civil Right of Act, ADEA. and ADA filed in U.S. EEOC on 9/2/2014, she rejected
Ms. Yu’s accommodation request without any explanation about “undue hardship”.
Meanwhile, Ms. Yu’s request of using her friend’s donated employee’s leave to cOVer the
interactive accommodation process was rejected by HR and her access to office mail was
blocked by Ms. Barra on 9/3/2017 (E31).

2) Refusal to respond to Ms. Yu’s accommodation requests: Ms. Yu responded to Ms.
Johnson’s rejection on 9/29/2014 with detailed evidence about hostile working condition
she had been subjected to (E32). Ms. Yu did not receive Ms. J ohnson’s response to consider

Complaint (Rev. 12/2000) 10
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assiening her for other epidemiologist position which she applied for and was evaluated as
«Best qualified” in June 2014. Besides, although OEOP director, Ms. Taylor and Ms.
Johnson received Ms. vu’s charges filed in EEOC on 11/12/2013 and 9/2/2014 and multiple
reports between 1/9/2014 and 9/29/2014 with tremendous _evidence of Ms. Barra’s
harassment, discrimination and retaliation against Ms. Vu and interfere with her job. Ms.
Johnson refused to accommodate her to work in the same CD-1305 program under senionty
system with different supervisor as other co-workers who work for 1305 program. and to
correct harassing workine condition Ms. Barra made for Ms. Yu.
3) Rejection of accommeodation recommended by State Medical Director, Psvchiatrist
and Psychological Institution: On 10/ /2014, DHMH HR and EEO received the legitimate
recommendations made by State Medical director. Dr. Robert Toney and Independent
Psychology Institution for correcting the situation in which they suggested to change Ms.
Yu’s Supervisor. (This recommendation coincided with the one made by her health
provider) (E4 and 28).
a.Ms. Barra’s contacted HR. which triggered HR’s termination plan: Ms. Barra stated
on 5/16/2015 that she contacted with Ms. Toria Livingston at MDH HR dunng 10/8 and
10/10/2014 to provide information of disciplinary actions and performance evaluations
(E33). This trigged the action taken by Ms. Livingston. who senta Jetter to Ms. Yu and Cc.
to Ms. Barra on 10/10/2014 to force Ms. Yu to retire or resign, otherwise to terminate her
during interactive accommodation Process (E34).
b. Restructure of the office as pretext of “undue hardship” teo rejﬁaccommodaﬁonz
On 10/14/2014, Ms. Johnson at DHMH OEOP refused to accommodate Ms. Yu's mental
disability recommended by Dr. Toney. Instead. they began the CCDPC office restructuring
including the modification of the Office Medical Director’s job (made medical director Do
longer to supervise any staff). These actions created the pretext for «yndue hardship” and
revented Ms. Yu from returning to work under the office Medical Director’s suoervisio’ﬁ as

preventec MViS. 12 2ot S

Ms. Yu requested since 7/23/2014 (E33).

4) Rejection of Ms. Yu’s friend’s donated employee’s leave: Although Ms. Yu filed her
application to use her friend’s donated employee leave for period of the interactive
accommodation process (after she exhausted her annual leave), on 9/3 and 10/15/2014
MDH HR respectively reiected Ms. Yu’s request for using her friend’s donated emplovee’s
leave. Ms. Yu sent the completed application 0D 9/18. and then 10/8/2017 again (E36). Ms.
Margaret Fmbardino and the director Ms. Cynthia Kollner denied ber application on
11/7/2014 with the reason that Ms. Yu was terminated. so that Ms. Yu did not have any
income for October 2014 while was during the interactive accommeodation process (E37).

5) Unlawful termination: MDH refused to accommodate Ms. Yu as Dr. Toney
recommended and disallowed Ms. Yu taking leave of absence leading 1O subsequent

termination and preventing her from rehiring in DHMH. The termination was without 2
prehearing oOf mitigation meeting and Union Ms. Barbara Perry gart:icinated in the decision
making but did not inform Ms. Yu. (Union director Mr. McNally was prohibited to help Ms.
Yu and left Union after 1 reported EEOC in my rebuttal). These are prohibited by MD

" Complaint (Rev. 12/2000) : 11
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COMAR 14.03.02.04 Employment From A(1-5). This constitutes disability-based
discrimination and retaliation. )

The causes listed in the termination notice indicate: by quoting COMAR17.04.05.03.
that Ms. Yu is “an individual with disability who, with a reasonable accommodation. cannot
perform essential functions of the position” (E38). Ms. Yu was never piven the opportunity
to work with an accommodation. The termination with the condition “without prejudice” is
against ADA and COMAR 14.03.02.04 (2) policies and violates Ms. Yu’s right to be rehired
in DHMH. The termination violates 42 U.S.C. 8§ 2000e et seq.. Title VII of the civil
rights Act of 1964 law “...c. Employers are prohibited from retaliating against an employee
for making a complaint under this law.” 42 U.S. Code § 12101, The American with
Disabilities Act Law_“a. Emplovers canpot discriminate against a person with a disability in
any aspect of employment. This includes interviews. testing. hiring, job assignment,
evaluations, discipline, training promotions, layoffs. compensation, leave and benefits. b.
Employers are also prohibited from retaliating against an employee for making a complaint
under this law”, and EEOC: Enforcement Guidance: Reasonable Accommodation and -
Undue Hardship No.33 that “an employee with a disability is protected from disability-
based discrimination by a supervisor, including disability-based harassment”.

Defendant restructured office as pre-text for “undue hardship” and refused to
accommodate and to allow Ms. Yu return to work under seniority system with non-hostile
conditions, by controlling and correcting MS Barra’s disability-harassment. discrimination
and retaliation. This damaged Ms. Yu's health condition. career. and family life and Ms. Yu
filed an appeal to this termination (E39).

{i1. Retaliation for Complaints reported to DHMH managers and filed in EEOC in
2013 and 2014 under Title VII and ADEA

MDH Ms. Barra and Ms. Johnson concealed evidence of violating Ms. Yu's civil and
constitutional rights: :

1. Ms. Barra treated Ms. Yu unfairly, which Ms. Yu reported to Dr. Shell beginning In
March 2012 including missing her reclassification approved by MDH and DBM in March
2011 with the position identification number which was unlawfully given to Ms. Barra in
Jan. 2012. This was prior to Ms. Barra becoming Ms. Yu’s supervisor and also was the
initial cause of the Ms. Barra’s retaliation.

5 Ms. Barra ’s revising Ms. Yu’s MS-22 was in retaliation for Ms. Yu’s continuall
seeking Dr. Shell’s help in the beginning of June 2013, (as Ms. Barra refused to respond Ms.
Yu’s emails and refused to use the data Ms. Yu provided for office grant application):

3. Ms. Barra’s creating Internal Memo (10/ 10/2013) was retaliation acainst Ms. Yu’s
filed the grievance (8/ 14/2013) for Ms. Barra’s violating her equal working rights. bullying
her. deleting all of her projects under seniority system in ber MS-22 job description and
gave them to white and voung people who was not epidemiologist and unfair treatment as
well. which Ms. Yu had sought Dr. Shell’s belp since 3/13/2012.

4. Ms. Barra’s initiated 1% of progressive disciplinary actions on 2/3/2014 was the

Complaint (Rev. 1272000) 12
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retaliation against Ms. Yu’s reports about Ms. Barra’s discrimination, harassment and
retaliation to MDH OEOP on 2/2/2014. And Ms. Johnson’s (9/3/2014) rejection of

accommodation without any explanation of “undue hardship” and consequent termination

was retaliation against Ms. Yu’s filed charge in EEOC in 2013 and 2014.

5. Ms. Johnson and Ms. Barra provided EEOC false information, (regarding Ms.

Barra’s created memorandum and disciplinary actions), and perjured witness in_her

“Position Statement” on 2/19/2015 and “Fact-Finding Conference” on 4/19/2017 that misled

EEOC’s investigation and conclusion, and worsened Ms. Yu’s health condition.

As described above, in addition to the damages of willful underpayment and disability

discrimination and harassment violating Fair Labor Standards Act. 42 U.S. Code § 12101,

The American with Disabilities _Act Law. and EEOC: Enforcement Guidance: Reasonable

Accommodation and Undue Hardship No.33, tremendous facts of this case are related to

chronic and progressive ret_aliéu'on for Ms. Yu’s previous protected civil nghts activities

after her reports to DHMH managers since March 2012; filing complaints, grievance and

appeals in MDH since August 2013 and charges filed in EEOC on 11/ 12/2013 and 9/3/2014

under 42 U.S.C. §§ 2000e_et seq.. Title VII of the civil rights Act of 1964 law; 42 US.C.

§1981&1983; 29 U.S. Code § 187 Unlawful activities and conduct. Defendants tolerated

and supported Ms. Barra’s harassment, discrimination and retaliation behavior for years

violating Ms. Yu’s equal working and communication opportunity. civil rights and

constitutional rights, not only damaged Ms. Yu’s mental and physical health, career. and her

family life, but also damaged MDH working environment.
Plaintiff hereby requests a jury trial on all issues raised in this complaint.

3 The relief I want the court t0 order is:

Damage in the amount of - $750.000 (lost pay. front pay, under pay. pain and suffering.

lawvers fee, etc.)

An injunction ordering: Clear up Ms. Yu's personnel file which Ms. Barra put
without Ms. Yu’s awareness and any other relief deemed just and equitable by the

Honorable Court.

Other (explain):_Ms. Yu continues searching employment lawvyer’s help. so
additional lawyer fee may be requested if she can find.

usddil 134407 M ){(

(Date) (’Si gnature)

Xiao-Yihg Yu
557 Kirkcaldy Way
Abingdon, MD 21009
Home phone: (410) 671-9823

(Printed name, address and phone number of
Plaintiff)
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Privacy Rules and J udicial Conference Privacy Policy

Under the E-Government Act and Judicial Conference policy, any paper filed with the court should not
contain an individual's social security number, full birth date, or home address; the full name of person
known to be a minor; or 2 complete financial account number. These rules address the privacy CONCemns
resulting from public access to electronic case files.
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EXHIBITS RELATED TO THE COMPLAINT FILED GALTIMORE-NIGHT BOX
IN FEDERAL DISTRICT COURT OF MARYLAND 7917 p¢ g
(Case No. JKB 17-cv-3260, Dec. 7,2017) PH 4: 20
U.S. BANKRUPTCY COURY

Exhibit. DfSTRiCP'a'g‘é MARYLAND

1. Ms. Yu’s letter to Maryland State Department of Health former

Secretary Dr. Joshua Sharfstein on 2/18/2014. . ...ooveimumiresnimr e 1
2 Ms. Yu's letter to CCDPC former Office director Dr. Donald Shell

OB 31320121 e oeeeoeieeeamesmse s 2
3 Ms. Yu's 12/5/2012 letter to Dr. Shell about unfair treatment

and missed reclassification via email AtACHIRENT. .oevrrrrrnensenrmnnsneeesmennne e 5
4. Ms. Yu’s accommodation requests prepared by her former

lawyer on 7/23/2014 And 871972014 .. cnveeeeeaaneeammnsnnmen s 8
5 Ms. Yu’s report about missing forms MS-22 of job written

description and performance evaluation on 2/21/2013 . cceeinnereninnerinememme e 16
6. Ms. Barra refused to load the updated reports Ms. Yu provided

for office web, and forbad Ms. Yu’s clarification inJune 2013 ..o 18
7 Ms. Yu remaindered Ms. Barra to use updated web reports m

D013 A0A 2014 ooveooeieeneummns e 21
8. Ms. Yu's letter to Dr. Shell and sought his belp for Ms. Barra’s

harassment and retaliation t0 interfere with her job in June 2013..c.oovvmevememnnennnes 22
9. Ms. Yu’s job description stated in CDC-1305 grant application....... SRR A

10. Ms. Barra changed Ms. Yu’s MS-22 job written description to
interfere with her job in July 2013 although Ms. Yu requested

her to give her same working opportunity and CONAIHOD. «.venverrrnensmrnrreemanasenes 25
11. Ms. Yu’s reported to Dr. Shell and higher level manager about

Ms. Barra’s changing MS-22 retaliation for her in July 2013.....ccoovrerrennmnenes 35
12. Ms. Yu’s grievance filed on 8/14/2013 and report to HR on

12/2/2013 against Ms. Barra’s UNFAIT TTEAMDENL. .o omrnnnenmmmnnnemsseneesme oo 37
13. Ms. Yu’s reports to Ms. Barra about part of her job related to

her contacts With D Shell.o.oveioocireissrereres s 40
14. Ms. Barra’s 10/10/2013 internal consulting memorandum46
15. Ms. Yu’s response to Ms. Barra’s internal consulting

memorandum 08 10/I8/2013 .. cooumrrirrasoreee e 47

16. Ms. Yu's first charge filed in EEOC on 11/12/2013 against
Ms. Barra’s harassment, discrimination at age and race and
retaliation and EEOC’s decision granting her right to sue on
11/26/2013 ............. 48
17. Ms. Yu’s report to MDH OEOP director Ms. Keneithia Taylor
between 1/9/2014 and 1/3 1/2014 about Ms. Barra’s

harassment, and TEAHAON. .. eovnvssrrnres s men s or s 51
18. Ms. Yu reported to Ms. Taylor about Ms. Barra’s National origin
discrimination On 2/1/2014. .. ..ooiiremrrseemsnsne s 53

19. Ms. Yu reported to Ms. Taylor about Ms. Barra’s interference
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EXHIBITS RELATED TO THE COMPLAINT FILED
IN FEDERAL DISTRICT COURT OF MARYLAN D-Continued Page
(Case No. JKB 17-cv-3260, Dec. 7,2017)

Exhibit : : Page

with her job on 2/2/2014.......cocooiiiiiiiineen. TSP PR PSP 59
20. Ms. Barra requested mitigation and initiated 1% disciplinary

action on 2/3/2014, and Ms. Yu’s appeal on 2/ 18/2014

against Ms. Barra’s initiated disciplinary action............... s 64
21. Ms. Yu’s response to the mitigation meeting, disciplinary

action and filed ber appeal against Ms. Barra’s inittated

2™ disciplinary action (5 days suspension) due to

checking CDC-1305 program (epidemiological information)

email st . oo SO, STUUUEUPRURTROSIR 72
27, Ms. Barra’s initiated 3% disciplinary action (3 days of

forfeiture annual leave) on 4/22/2014 alleging Ms.

¥4 leaked her checking CDC email list led 5 days-

suspension to CDC and Ms. Yu’s appeal............ e e 81
73. Ms. Barra‘s initiated 4% disciplinary action (5/20/2014)

against Ms. Yu’s clarification of Ms. Barra’s confusion of

the internal consulting memorandum and changed MS-22

when Ms. Yu was sick in home and Ms. Yu’s appeal.......coooooononnimomimmmeeeennes 1Y
24. Ms. Barra’s initiated 5% disciplinary action of denial of

annual increase and “unsatisfied” annual performance

evaluation (termination on probation with 180 days plan)

on 6/9/2014 and M. YU’s @PPeal.....cooviiiiimiummiaemunznniinnsenii s 99
5. Ms. Barra made confusion to Dr. Shell but forbade Ms. Yu

to clarify itin Dec. 2013 ... .ooeiiiiiiimrrririnirimne e eeeerniireneeeeaas s 117
26. Ms. Barra blocked Ms. Yu to access to CDC-supported 1305 -

grant infOrmMAtion. . ....voorooosvsasrrmresonnesssneneeeees e eererbeaa et 121
27 Ms. Barra’s sharing Ms. Yu’s disciplinary actions with others.......cocooemeeaneaee 124
78. State Medical Director Dr. Robert Toney’s work ability evaluation............... 125
29. Ms. Barra’s requirement for Ms. Yu to attend mitigation

meeting and do work ability evaluation in May 2014.......cooeiniiiiieniiinens 135
30. MDH opened “Epidemiologist II” position and Ms. Yu

applied in June 2014 and request 2cCOmMMOJATON. v cvnrvnmeanrrensemanreeeees 142
31. MDH’s retaliation after received Ms. Yu’s charge filed

in EEOC 00 9/2/2014. .o ooiiiiiiiiiiiimiie s 147
32. Ms. Yu’s further explanation about her accommodation

request on 9/29/2014........c.....on. SO ORI PRPP 152
33. Ms. Barra’s false reports to HR between 10/8-10/10/2014

triggered HR termination PIAIL ..ot e e e 157
34. MDH HR Ms. Toria Livingston’s letter 10/10/2014......ocoeniiiiiiinirienienene 162
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CCDPC office structure changes in Oct. 2014 and rejection
of accommodation recommended by State Medical Director

Dr. Robert Toney on 10/14/2014.......oooiiiiiiirermrennnrenrenrneenens

Appeal to DBM Ms. Margaret Embardino per MDH HR’s
rejection of Ms. Yu’s request to use her friend’s donated
employee leave to cover interactive accommodation process

in Sept-Oct. 2014.......coovviniinnnnes TP SPOUPPPRPS

Ms. Yu’s request to use her friends donated employee’s
leave was denied by DBM Personnel service and Benefits

after she received termination NOLICE. .. ...ovureenernrmrussreerenereennes
38. Termination notice

39. Appeal with cover letters to DMH HR and former Secretary

Dr. Sharfstein on 1171472014 ..o
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§ . Case 1:17:cv-03260-JKB  Document 20-1° Filed 03/22/18 ‘Page 107 uf'm[gdm b,

ﬁﬂ) 77 T oo e
L : ' Beltimore, MD 21201
R Hatake Information Group: (800) 6654000
RS — tteke Information Growp TTY: (800) 669-6820
. m . Baltimore Direct Disk: (410) 2092237
L . TTY(410) 962-606S
el T S Sl FAX (410) 2092221
. PAX(410) 9624270
Dr. Xaio-Ying Yu '
557 Kirkcaldy Way: _
Abingdon, Maryland 21009
| ' Re: EBOC Charge No.: 531-2014-02468C
Yu v. Maryland Department of Health and Mental Hygiene
DearDr. Yu 4 : | | .
We nzve revwwed ' mformahon provxdedby both &ou and your pfevidus &nploye'r, hereafter

referred to'as “Respondent” In addition, I reviewed your rebuttal and the information secured
" during the Fact-Finding Confmée held on Aprit 19, 2017 at 10:00 am. o

You alleged that you were subjected to harassment due to your race (Asism), national origin
(Chins), age (61), disebility znd discharged in retaliation for engaging in protected activity in
violation of Title VI of the Civil Rights Act of 1964, as amended, the Age Discrimination in
Employment Act of 1967, as amended, and the Americans with Disabilities Act Amendment Act
(ADAAAQ of 2008. T N -

- Respondent denied all allegations of discrimination and contends that Sara Bara became your
new supervisor on December 19, 2012. During the Fact-Finding Conference held on April 15,
2017, Ms. Bara indicated that she did not discriminate egainst you due to your ract, age, national
origin, disability or age. At the time, you were the only individual in your position as

Epidemiologist Il in the umit_ Ms. Bars stated that due to the addition of more work, more people |

mmpn was refined and expanded for the other new staff
members. Ms. Bara indicated that there were several times in which you met with Dr. Schell
regarding research abstract and other matters and Ms. Bare advised you to go thru her before
discussing issues with internal and external pertners. The disciplinary actions you received were
in reference to you still going to these internal and external partners to discuss mafters before
meeting with Ms. Barz or to argue your point. Although you complained of discrimination, I
was unable to find any evidence to support your claim and unable to find a causal comection of
retalistion that ied to your termination.

As you know, the Fact-Finding Conference was held on April 19, 2017 end attended by Delinda
. Johnson, Equal Access Compliance Manager, DHMIL Sara Barz, formerly Chief, Epidemiology
& Special Projects and Nicholas Johansson, Assistant Attorney General, DHMH, and on
conference catl Peter Y. Qui, Esq. of the Law Office of Peter Y. Qui listened in on your behaif.
As you aware, you came to the fact-finding conference and handed me a doctor’s note from
Dr. Sharen Bisson, MD, indicating that you were not medically able to attend a conference
without the support end active participation of your attorey. A fter handing me the note, I still
heid the fact-finding conference because the other attendees had amrived.
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The Fact-chhng Conference was an efficient way of getting all the players together and
discussing the issues that brought the complamt about in the ﬁxst p}aoe I have made the decision
to recommend a no-cause ﬁnd.mg. R , . _

OnSeptembmS 2017 IrecenedanemmlﬁomlamsMRayIIoffheLameofLedyard
Ra.y,ILPmdwanngtha:henolongerreprmentedyou During your visit to our office an
August29 2017 ycualsom:hmdthatMr Raymiongerrepmemedyou.

Therefore,youare'bemgmsnedans:nxssalandNoﬁceofoghmwmchaﬂ”omsyouths

) oppommtytotakeﬂnsmattamoFederalCom You have the right to file a lawsuit against the
employermﬂ'anOdaysfmmﬂzedateyourecewethermalandNouceofoghts Ifyou .
ﬁltoﬁlealawsmtwr&nntheappmpnateumeﬁ'me,youmllloseﬁxenghttopursuethls

Shanldyouwzshto obtmnawpyofthea@ms&ahveﬁleﬁ:rﬂns charge pxeasewnteto the
following address to make such a requést. You must do so. within the above-referenced 90-day
period, which can be extended if you do file alawsmtmcomooncmng&nsmatter Please be
advised that there may be a&exfyoumakesucharequwtforﬁled:sclosme Furthermore,
pleesenotethatfmlmetoreoewerequsteddocmnmtsmatmelymannerdo&snctextmdthe
time-period for ﬁhng alawsumit .
- File Disclosure
EROC-Philadelphia District Office
801 Market Street, Suite 1300
Philadelphia, Pennsylvania 19107

Should you have any questions, I can be reached at (410) 209-2762 orvia emml at
christie bovd(@eeoc.gov.

Smcezely, ;
Christie D. Boyd
Investigator -
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£20C Form 161 (11116) U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

DismissAL AND NOTICE OF RIGHTS

Te:  Xiao-Ying Yu " From: Baltimore Field Office
557 Kirkcaldy Way : 10 South Howard St
Abingdon, MD 21009 : 3rd Fioor :

Baitimore, MD 2120

] | On behaif of persanfs) aggrieved whoss idently s
CONFIDENTIAL (29 CFR §1601.7(z))
EECC Charge No. . ) EEOC Representative o Telephone No.
' Christie D. Boyd,
531-2014-02468 Investigator {410) 208-2762

THE EEOC IS CLOSING ITS FILE ON THIS CHARGE FOR THE FOLLOWING REASON:
The facts alleged inmecha@efailmstatsadaim under any of the statutes enforced by the EEOC.

Your aliegations did not involve a disabifty as defined by the Americans With Disabifiies Act.
The Respondent empioys less than the required number of employees or is not atherwise coverad by the siaiutes.
Your chargé was not fimely filed with EEOC; in other words, you waited {co long after the date{s) of the alleged

discrimination to file your charge

The EEOC Issues the foliowing determination: Based upen i investigation, the EEOC is unabie to conclude that the
information cbiained establishes violations of the statutes. This does not ceriify that the respondent is in compitance with
the statutes. No finding is made as to any other issues that might te construed es having been raised by this charge.

The EEOC has adopted the findings of the siate or local fair erployment practices agency that investigated this charge.

00 10000

Other (briefly state}

- NOTICE OF SUIT RIGHTS -
(See te additional infortnation attached to this form.) ) _
Title VI, the Americans with Disabilities Act, the Genaetic information Nondiscrimination Act, or the Age
Discrimination in Employment Act: This will be the only notice of dismissal and of your right to sue that we will send you.
You may file a jawsuit against the respondent(s} under federal law based on this charge in federal or state court. Your
lawsuit must be filed WITHIN 90 DAYS of your receipt of this notice; or your right to sue based on this charge will be
jost. (The time fimit for fiiing suit tased on a claim under state law may be different.) ’

Equal Pay Act (EPA): EPA suits must be filed in federal or state court within 2 years (3 years for willful violations) of the.
alleged EPA underpayment. This means that backpay due for any viclations that occurred more than 2 years (3 years)
before you file suit may not be collectibie. :

(Date Maited)

Encicsures(s)

co: Nicholas E. Johansson
Assistant Attorney General
Office of the Attomey General, State of Maryland

Department of Health 7 Mental Hygiene
Suite 302

300 West Preston Street
Baltimore, Maryland 21201
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EEOC Charge No.531-2014-02468C | ¢
Yu v. Maryland Department of Health and Mentel Hygiene and Sara Barra

Rebuttal of DHMH EEO, Ms. Delinda Johnson’s Position Statement by Xiao-
Ying Yu
Updated 4/13/2015

Re: EEOC Charge No. 531-2014—02468 (filed by Xiao-Ying Yu on 9/2/2014, received by
EEOC on 9/3/2014) - ' '

Xiz2o-Ying Yu vs. DHMH and Sara Barra

HIGHLIGHTS OF THE POSI’I.'ION:' STATEMENT VS. THE REBUTTAL

Highlights of the DHVIH Position Statement

1. Denies the Complainant’s mental disability and rejects reasonabie accommodzations: Delinda
Jolmson (Ms. Johnson) states in the Position Statement on page 19, paragraph 6, “the Complainant
does not meet the ‘regarded as’ requirement necessary under ADA because she was not subjected to a
prohibited action due to any real or perceived disability.”; on page 23, paragraph 7, “DHMH engaged
in an interactive process with the Complainant in an effort to accommodate her based on '
disabilities; bowever, it was determined that the accommodations she requested to be assigned a
new supervisor or receive a reclassification to a higher level position were unreasonable and created
an wdue bardship. Alternative options were explored with the Complainant, but she declined to
comsider additional options. Medical documentation by both the Complainant's health care provider
and State Medical Director indicated that she was unable to return to work, thus unable to perform
the essemtial functions of her job.” It alsc states on page 22, paragraph 2 that “the Complainant was
advised of her options to retire or resign by October 24, 2014. Effective November 3, 2014, the
Complainant was no longer employed with PHPA, DHMH.”

2. Denies all the evidence of discrimination and retaliation provided by the Complainant:
M. Johnson concluded on page 22, paragraph 3 “The Complainant provides no supporting evidence

_that she was subjected to discrimination based on her race, age, pational origin, disability, or that

shewas subjected to retaliation for oppesing alleged discriminatory activity.”

3. Accuses the Complainant of exhibiting repeated snd excessive behavior: Ms.
Jomson concluded on page 22, paragraph 6: “ The Complainant had difficuity accepting
rejection and following the direction of PHPA managemert as evidenced by her repeated
excessive behaviors despite receiving counseling and eventual disciplines. On more than -
oneoccasiori, when presented with rejection she exhibited unprofessional behavior to the
Burezu Director on his work issued call phone for non-emergency related issues despite
requests to cease; repeated contacts to federal funding agency, despite both the funder’s
and PHPA manager’s request to cease; making defamatory statements about her
supervisor being untruthful and intentionally misleading to PHPA management, without
any evidence, even though the examples she provided were previously reviewed and
resolved; and being disruptive to her colieagues by interrupting their work day to discuss
issues related to rejections she received regarding her work.” :

4. Denies discrimination and retaliation against the Complainant: Ms. Johnson stated on page 3,

)
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0 : ©es sbe supervised”; on page5-(7), “Ms. B

not ﬂ;reater{fad the Complainant or subjected her to ‘abuse’ at any time dmizfgaier—ggployzsnenﬁ'af:s
page 5+(9), 1‘\‘43 Barra doe:s not have knowledge about the Complainant’s medical conditions.”;, on
page 6 ~(11), “The Complainant was not retaliated against for filling the Charge No. 531-2014-00271
w1th the EEO? on I\?ovt?mber 12,2013”, and on page 7, paragraph 4, “The Complainant was not
subjected to discrimination or retaliation through her employment with PHPA.”. Also, it concluded
on 1;’)kage %4, paragrtaa]ph 1: “The Complainant was not discriminated against, did not suffer a hostile
WOIK environmental and no adverse action was taken against the Complainant i taliation of ]
imtial EEOC charge of discrimination.” ’ o omother

5. Denies that poor performance evaluations (PEP) were due to retaliation: the Position
Statement stated on paged, paragraph (2): “The Complainant's race, age, national origin, disability,
or ‘cultural differences’ were not considered when determining her performance ratings throughout
her employment with DHMH; nor was the lower score she received on her PEP retaliatory for her
protests against alleged discriminatory activities. Rather, it was based on her poor work performance
during her most current rating period.”

6. Denies that the change of Job description (MS-22 form) was because of retaliation the
Position Statement stated on page 7, paragraph 4, “The complainant was the only epidemiologist
under Ms. Barra’s supervision. Therefore, there are no similarly situated employees for the
Complainant to make valid comparisons of disparate treatment”; however, it stated on page 4,
paragraph 3, “As employees were recruited and hired to work in the Complainant's unit, Ms. Barra
revised and adjusted employee's position descriptions to adequately divide responsibilities
amongst her staff.”

7. Denies interference with the Complainant’s job: Ms. Johnson stated on page 9, paragraph 4,
“The Complainant’s revised position description did not restrict her from making contact with
internal and external, nor was she denied access to materials; she has access to all materials necessary
in the office, including electronic folders that other staff accessed.” Also, it stated on page 22,
paragraph 5 that “as Chief of Special Projects, it was also reasonable that Ms. Barra has decision-
making authority over decisions related to the 1305 grant. The Complainant was simply unwilling
to accept Sara Barra's supervisory authority over her.”

8. Conclusion of the position Statement: On page 24: “The Respondent conctudes that the
aliegations made by the Complainant should be dismissed. The Complainant was not discriminated
against, did not suffer a hostile work environment and no adverse action was taken against the
Complainant inretaliation of her initial EEOC charge of discrimination or alleging discrimination to
PHPA management. The rules were not applied in an arbitrary or discriminatory manner. Therefore,
the Department of Health and Mental Hygiene requests a finding of No Probable Cause.”

Highlights of the Rebuttal

1. Discrimination and retaliztion led to rejection of accommodation and termination: The medical
diagnosis of the Complainant’s mental disability was submitted to the DHMH HR on numerous
occasions. The Complainant’s request for reasonable accommodation (based on the recommendations by
the State Medical Director and her health provider) was rejected for no other reason than discrimination
and retaliation, which led to her subsequent termination. The Position Statement is full of conflicting and
false information that could be misleading to the EEOC investigators.
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2. Re_pa.ated complaints of discrimination to DEMH EEO prompted the first disciplinary action in
retaliation: The Complainant has provided ample supporting evidence of discrimination by Ms. Barra to
DHMH EEO, HR, Center for Chronic Disease prevention and Control (CCDPC) ex-Office Director and
PHPA: managers. When the Complainant made 2 series of complaints in oral and written communication
describing the discrimination and retaliation she had suffered from her supervisor to the DHMH EEO
bet_w:een 1/9/2014 and 2/2/2014, she received an immediate disciplinary action the next day on 2/3/2014.
This is the first (trigger) of progressive disciplinary actions that followed her initial charge filed in
Federal EEOC on 11/12/2013. This is clearly refaliation against protected activities.

3. Protected activities are not “repeated and excessive behavior”: The Complainant was not permitted
to work according to her job description in the MS-22 form which requires the Complainant to
communicate and provide recommendations and relevant information as epidemiologist to the Office
Director and the Medical Director o a daily or weekly basis. This was evidenced by Ms. Barra’s internal
memos and e-mails. The Complainant also has the obligation to communicate on issues related to
discrimination and retaliation. What Ms. Johnson called ‘repeated and excessive behavior’ included the
Complainant’s mitigation factors, two grievances and five appeals related to the retaliation and
disciplinary actions including the clarification to the PHPA manager about her supervisor’s interpal
memos and adverse actions. The alleged “repeated and excessive behavior” is actually the Complainant’s
protected activities intensified by escalated discrimination and retaliation.

4. Ms. Barra treated the Complainant differently from other employees: Examples of harassment:
Ms. Barra requested the Complainant to supply the burden reports for the office website, but she refused
to upload the new reports for over two years. This caused negative impressions among managers and co-
workers about the Complainant’s job performance. Ms. Barra did not allow the Complainant to clarify
this at the staff meetings. Additionally, Ms. Barra gave the Complainant a performance evaluation with
“unsatisfactory” that was explained by Ms. Barra as the result from the failure of “timely, appropriate
complete work assignments”. Ms. Barra tried to isolate the Complainant by sharing the disciplinary
action “suspension” against ber in the calendar so all the co-workers could see it. This cruelty caused the
Complainant extreme stress and mental disability.

5. The process of performance evaluation (PEP) for the Complainant did not conform to DHIMH
HR policy: Ms. Barra’s constant downgrading of the Complainant’s performance evaluation was because
of retaliation against the latter’s complaints of unfair treatment by Ms. Barra. Even when the
Complainant received a “satisfactory” in evaluation, Ms. Barra always sent an internal memorandum with
a request for improvements which, however, is only required in mid-cycie PEP “upsatisfied” cases by

' DHMH HR PEP policy. Ms. Johnson tried to defend Ms. Barra’s retaliation and stated incorrectly on
page(s) 7-8 that “When an employee receives a rating of “satisfactory” during the mid-cycle, supervisors
are permitted to issue a performance evaluation memorandum in lieu of completed performance
evaluation form”. Because “Satisfactory” form does not inelude any improvement memo, Ms. Johnson
addressed this policy and applied it wrongfully to the Complainant’s mid-cycle PEP “satisfactory” forms"
specifically made by Ms. Barra’s retaliation (with improvement memos) to mislead EEOC investigator.
Since 12/5/2012, when the Complainant reported to her ex-Office Director, Dr. Shell, about Ms. Barra’s -
discrimination and retaliation, Ms. Barra had never sat down and discussed the self-evaluation and the
internal memorandum with the Complainant privately as she did for other employees instructed by
DHMH HR policy. According to DHMH HR policy, Ms. Barra, as a supervisor, should at least discuss it
once with the Complainant before requesting Complainant to sign the performance appraisal she made,
but she never did since she became the Complainant’s supervisor on 12/19/2012.

6. The revision of the Complainant’s job description (MS-22) was not warranted: The justifications

given by the Position Statement were false. The Complainant’s job description was revised by Ms. Barra
on 6/12/2013 when there was no newly hired epidemiologist or data analyst in the office to work on heart
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disease i ’
Sisea ox’::;-kf; ;ng éhéz;tm], fmd ?;)nctihanges to the ‘1}05 grant'that the Complainant. was designated to
o, plamant informed of any “inappropriate workplace behavior” as described in
the_Posmon Statement. However, Ms. Barra deleted from MS-22 the Complainant’s job duties and
projects, created a set of restrictions limiting the Complainant’s internal and external communication, and
changed the performance standards from epidemiologist professional skills to “writing.” Those chanées
were premeditated for the purpose of discrimination and retaliation. The Complainant requested Ms.
Barra to treat her equally as other epidemiologists in DHMH by e-mails, but Ms. Barra rejected her
requests. Therefore, the Complainant filed grievance against Ms. Barra on 8/]4/2013. After the
Complainant received the PHPA’s rejection of her grievance on 11/1 8/201?, she appealed to DHMH HR
Employee Relations to request their reconsideration of the revised MS-22 and sought their help to stop
Ms. Barra’s retaliation. She attached the original rejection with her response in her appeal. .

7. Ms. Barra’s interference with the Complainant’s job created formidable situations: The
Complainant was not only forced out of projects, but also blocked from receiving CDC instructions,
inciuding CDC 1305 grant, and limited in accessing data and information. Even in such a difficult
situation, the Complainant still tried to' work things out with Ms. Barra. She expressed her willingness to
work under Ms. Barra’s supervision by verbal and written communication. The Complainant never
received any response from Ms. Barra regarding those requests. Ms. Barra's interference with the
Complainant’s job created formidable situations and it was described in various reports by the
Complainant to superiors at different levels. '

8. Concerns about witnesses and individuals that are listed in the exhibits: The witnesses listed in the
Position Statement are highly biased because one of them, Ms. Erica Smith, directly benefits from Ms.
Barra’s discriminating actions. She was given most of the Complainant’s responsibilities even though at
that time she was not an epidemiologist or evaluator in the office nor was she under Ms. Barra’s
supervision. Ex-Medical Director, Vanessa Walker Harris, (working in the CCDPC office during
10/2013-6/2014, was misrepresented by Ms. Johnson as the current Office Medical Director), who was
influenced by Ms. Barra, met everyone but the Complainant to discuss work in the office since she first
came in 10/2013. The Complainant complained about this to DHIMH EEO in writing on 2/2/2014. It is
highly biased that the Position Statement specifically included (see the position staternent exhibits) those
individuals (65 years old, non American-born and non Caucasian) as current employees under Ms.
Barra’s supervision to defend Ms. Barra’s discrimination and harassments, even though they already left

the office.

9. Conclusion: The Complainant was discriminated against, harassed, and retaliated by Ms. Barra
because she had reported her complaints followed by further clarifications to various officers, including
the next level managers, ex-office director since 3/13/2012 and the PHPA manager since 7/28/20613.

The Complainant has filed complaints with her Union since 8/12/2013, HR Empioyee Relations on
12/2/2013, DHMH EEO between 1/9/2014 and 2/2/2014, and Federal EEOC on 11/12/2013 and 9/2/2014
about Ms. Barra’s unfair treatmnent and discrimination against age, race, national origin, and disability as
well as harassments and retaliation. The escalated discrimination and retaliation are the causes for the
rejection of the Complainant’s request for accommodation by DHMH EEO and the subsequent
termination. Although the requests of “abeyance condition” for the Complainant’s appeals to Ms. Barra
for the disciplinary actions by the Union representative on 7/2/2014 were approved because of her FMLA
until the Complainant returns to work, these appeals were blocked by DHMH EEO’s refusal to allow the
Complainant to return to work under a different supervisor and subsequent termination. Therefore, the
Complainant is esking for EEOC’s investigation into her case and doing her justice.

THE REBUTTAL
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Rebuttal of Maryland Department of Health and Mental Hygiene
EEO, Ms. Delinda Johnson’s Position Statement by Xiao-Ying Yu

Re: EEOC Charge No. 531-2014-02468 (531-2014-02468c¢) filed by Xiao-Ying Yu on
9/2/2014, received by EEOC on 9/3/2014

Xiao-Ying Yu vs. Maryland Departmenf of Health and Mental Hygiene and Sara Barra

HIGHLIGHTS OF THE POSITION STATEMENT VS. THE REBUTTAL
Highlights of the DHMH Position Statement pl

1. Denies the Complainant’s mental disability and rejects reasonable accommodations.
2. Denies all the evidence of discrimination and retaliation provided by the Complainant.
3. Accuses the Complainant of exhibiting repeated and excessive behavior.

4. Denies discrimination and retaliation against the Complainant.

5. Denies that poor performance evaluations were due to retaliation.

6. Denies that the change of Job description (MS-22 form) was because of retaliation:

7. Denies interference with the Complainant’s job by forcing her out of projects.

8. Conclusion of the position Statement.

Highlights of the Rebuttal (for your convenience, including related exhibits) p2-4

1. Discrimination and retaliation led to rejection of accommodation and termination (key exhibits
#lab&c, 2,4,5,22a&b, 20, 21,13c&d, 3a, 23,24a&b)

2. Repeated complaints of discrimination to DHMH EEO prompted the first disciplinary action
in retaliation (#31, 32, 34a&b, 36, 37, 43, and 44)

3. Protected activities are not “repeated and excessive behavior” (#11a,b&c, 46a&b, 54a,b&c,
53, 55a&b, 56a&b, 51, 57,58,59and EEOC Charge No. 531-201 4-00271)

4. Mss. Barra treated the Complainant differently from others (#60,39,40, 41 ,42a&b, 44,
62,63,65,66,67, 70, 71, 72, 73b,74,75, 76, 77, 78,79,80a&b and 81)

5. The process of performance evaluation for the Complainant did not conform to DHMH HR
policy (#49 & 50) '

6. The revision of the Complainant’s job description (MS-22) was not warranted (#52, 54a,b&ec,
S6a&b) ‘ - '

7 Ms. Barra’s interference with the Complainant’s job created formidable situations (#79,
82a,b&e, 83, 84b, and 69)

8. Concerns about witnesses and individuals listed in the exhibits (#71, 81,85, 52, and 57)
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9. Conclusion

THE REBUTTAL | ' S

1. Discrimination and retaliation led to rejection of accommodation and
termination : ' pS

1.1. The pretext in the position statement related to the retaliation of reasonable

accommodation ‘ - pd
1.1.1. Contradictory statements. . ps
1.1.2. Inconsistencies : p5-6

1.1.3. Incoherencies , :
1.1.4. The Position Statement misinterpreted, and disrupted the timeline of the
events on purpose , pb-8

1.2, Adverse action after DHMH EEQ Ms. Johnson received the Complainant’s Federal

EEOC charge file on 9/2/2014 P9
1.2.1.Rejection of reasonable accommodation: p9
1.2.2. Denial of using the friend’s donated leave: p9

1.2.3. Rejection of accessing her office mail box:
1.2.4. Misinterpretation and misrepresentation of State Medical Director’s recommendation

for the reasonable accommodation p9-10
1.2.5. Request of resign or retire with disability benefits information pl0
1.2.6. Notice of termination by restricting the appeal within DHMH HR

Employee Relations plo-11

1.3. The termination notice is related to disability-based discrimination and retaliation
1.3.1. The termination on 11/3/2014 lacks factual and legal basis for

COAM 17.04.05.03 pll

1.3.2. The termination notice is based on the misrepresentation of State Medical Director’s
medical documentation pll-12
1.3.3. The termination notice blocked the Complainant’s appeal process pl2

1.3.4. The Complainant’s termination with the condition “without prejudice” is against the
ADA and COMAR 14.03.02.04 (2) and contradicts with the DHMH HR policy pl2
1.3.5. It is unlawful to discriminate on the basis of disability against a qualified individual
with a disability to return to work under a different supervisor pl2

1.4. Summary:Rejection of reasonable accommodation-based termination violates

ADA policy . PI2
1.4.1. Position Statement dies the Complainant’s mental disability pl2
1.4.2. The Complainant’s termination violates ADA EEOC’s policy pl2-13

2. Repeated complaints of discrimination to DHMH EEO prompted the first
disciplinary action in retaliation. pl3



2.1. Initial report via e-mail to DHMH EEO director, Ms. Keneithia Taylor about
Ms.Barra’s discrimination and retaliation pl3

2.2. Meet DHMH EEO Director Ms. Taylor with Union Michael McNally together and
oral report her details about Ms. Barra’s discrimination and retaliation pl3-14

2.3. Follow up DHMH EEO Ms. Taylor with some questions and Ms. Barra’s new adverse
actions pl4-15

2.4. Complaints about discrimination to DHMH EEOQ prompted the first

disciplinary action in retaliation pl5-16

3. Protected activities are not “repeated and excessive behavior.”  pi6

3.1. Timeline of discrimination and retaliation and related protected activities were

illustrated in a summary diagram pl7
3.1.1. Background pl7
3.1.2. Ms. Barra’s retaliation began on 1/2/2013 pl8-19

3.2. Reported discrimination, harassment and disability as well as retaliation to various
office managers pl9

3.2.1. Oral and written complaint reports to ex-office director since 3/2012  p20-22
3.2.2. Oral and written complaint reports to PHPA director between 7/2013

and 8/2013 p22
3.2.3. Oral reports to DBM Division of Employee and Relations 8/2013

and 3/2014 '

3.2.4. Oral and written complaint reports to the Union since 8/2013 P23
3.2.5. Oral and written complaint reports to EEOC 11/12/2013 (charge

case #531-2014-00271) P23

3.2.6. The appeal e-mail to DHMH HR Employee Relations Director and
PHPA deputy Director in response to PHPA rejection of the grievance

against Ms. Barra’s revised MS-22 p23
3.2.7. Oral and written complaints to DHMH EEO between 1/9/2014

and 2/2/2014 p23-24
3.2.8. Written complaints and clarification to Ms. Barra and current

office director Ms. Kristi Pier 4/18/2014 p24
3.2.9. Written complaints and clarifications to PHPA managers on 4/18,

4/22 and 4/25/2014 p24
3.2.10. Approved the application of FMLA by DHMH HR p24
3.2.11. Partial denial of the Complainant’s application for using her

friend of state employees donated leave p24-25

3.2.12. Application of reasonable accommodation to DHMH EEO
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between 7/23/2014 and 10/31/2014 p25
3.2.13. Appeal of termination to DHMH HR officers, letters to HR
lawyer and ex-DHMH Secretary between 11/15/2014 and 2/8/2015 p25

3.3 Appeals against progressive disciplinary actions and related background/mitigation
- factors were misinterpreted by Ms. Johnson’s Position Statement p25

3.3.1. Appeal against the first diséiplinary action'reprimand on 2/3/2014 p25-29
3.3.2. Appeal against disciplinary action 5 days suspension on 3/1 8/2014  p29-32
3.3.3. Appeal against disciplinary action forfeit of 3 days annual leave

on 4/23/2014 p33-35
3.3.4. Appeal against disciplinary action-reprimand on 5/20/2014 P35-37
3.3.5.Appeal against disciplinary action-“Unsatisfactory” PEP and denial
of annual increase 6/9/2014 : p37-40
3.3.6. Appeal against rejection of reasonable accommodation-based termination
on 11/3/2014 E p40-41
4. Ms. Barra treated the Complainant differently from others pdl
4.1. Ms. Barra treated the Complainant differently than others p4l1

4.1.1. Ms. Barra rejected the Complainant’s request fo use working
time to attend Council of State and Territorial Epidemiologist (CSTE)

annual conference pél

4.1.2. Ms. Barra forced the Complainant to give her suggestion of

epidemiology and evaluation reports to Ms. Erica Smith p42

4.1.3. Ms. Barra was unwilling to understand the Complainant’s

explanations and suggestions ‘ p42-43
4.2. Harassments related to protect activities p43

4.2.1. Ms. Barra intentionally hurt and harassed the Complainant by

publicizing her actions such as suspension on the Google Calendar p43
4.2.2. Ms. Barra sent a warning e-mail to the Complainant on Chinese

New Year’s Day(1/31/2014 -~ p44
4.2.3. Ms. Barra refused to use the Complainant’s work in many cases p44-45
4.2.4. Ms. Barra forbad the Complainant to learn about the travel

grant support from other employee p45-46
4.2.5. Ms. Barra misrepresented the Complainant’s conversation to make

the Complainant appears unreasonable about the Tele-working issue p46

4.2.6. Ms. Johnson used false information provided by Ms. Barra about

4/15/2014 communication meeting to accuse the Complainant’s

inappropriate behavior. p46-48
4.2.7. Restriction of the Complainant’s job duties and deletion of all projects p48-49
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4.2.8. Rejection of the Complainant’s request for taking sick leave p49

5. The process of performance evaluation for the Complainant did not
conform to DHMH HR policy. . - p49

5.1. The Complainant was required to sign but was never aware of the
improvement memo related to the writing, judgments and follow
instruction before 1/2/2013 - ‘ p49

5.2. The downgraded PEP was after the Complainant reported Dr.

Shell on 12/5/2012 about Ms. Barra’s discrimination (unfairness) p49
5.3. Ms. Barra never-discusses with the Complainant privately about her PEP. p49
5.4. Ms. Barra’s adding “improvement internal memo” for the Complainant’s

“satisfactory” PEP is not confirming DHMH HR policy about Performance
evaluation. p50-51

5.5. The proéess of PEP and disciplinary actions are contractor with defends
made by Ms. Johnson - psl

6. The revision of the Complainant’s job description (MS-22) was
not warranted pSl

6.1. Ms. Barra had taken away the Complainant’s job duty to non-protected
class person p52-53

6.2. Ms. Barra deleted the Complainant’s job duties and projects for a new
epidemiologist who wasn’t recruited in the CCDPC office . p33

6.3. Ms. Barra deleted the existing epidemiologist’s projects and divided her
responsibility among Ms. Barra’s staff who has not yet been recruited p33

6.4. Ms. Barra focused on the “writing” as the Complainant’s performance
standard p53

6.5. Ms. Barra refused to maintain the supervision as “managerial level”
in her revised MS-22. p53-54

6.6. Ms. Johnson statement also demonstrated Ms. Barra’s discrimination
and retaliation. p54

6.7. Ms. Barra refused to consider the Complainant’s comments about MS-22 p54
P53
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7. Ms. Barra’s interference with the Complainant’s job created

formidable situations p54

7.1 Ms. Barra’s initiated actions are related to the Complainant’s protected

activity p54
7.1.1. PEP related to protective activities p35
7.1.2. MS-22 related to protective activities: pS55-56
7.1.3. Ms. Barra’s initiated internal memo related protective activities pS6
7.1.4. Disciplinary actions related to protected activities pi6
7.1.5. Ms. Barra repeatedly interfered with the Complainant job performance
by assignment p57-58

7.2. The Complainant’s willing to do her best under Ms. Barra’s supervision

and support p58
7.2.1. Reported her internal and external work to Ms. Barra immediately
after Ms. Barra became her supervisor p58
7.2.2. The Complainant did not get any response even made several
appointments with Ms.Barra to discuss the project p58
7.2.3. Required Ms. Barra to allow her to access information of office programs p58-59
7.2.4. The Complainant expressed willing to better working with Ms. Barra p59

7.2.5. The Complainant asked Ms. Barra to treat her same as other epidemiologist p59
7.2.6. The Complainant explained her communications with ex-Office

Director, Dr. Shell and hope Ms. Barra allow her to do her job p59-60
8. Concerns about witnesses and individuals listed in the exhibits. p60
8.1. Concerns about witness DHMH EEO and Ms. Barra selected p60
8.1.1. Ms. Erica Smith was given most of the Complainant’s job responsibilities
by Ms. Barra p6o
8.1.2. Ex-office medical director-Dr. Vanessa Walker Harris discriminated the
Complainant p6l
8.2. Concerts about the listing name of employees p62
8.2.1. There are two employees who left the office po2
8.2.2. Dr. Donald Shell is the ex-CCDPC Office Director, but also current
cancer and Chronic Disease Bureau director _ p62-63
8.2.3. Current CCDPC Office Director: Ms. Kristi Pier p63
9. Conclusion : p63

10. Exhibits - p64-68
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1a, DHRIH EEQ M. Johnson rejection of accomodationf803-2014

1b. DHMH HR EEQ Ms. Johnson received the EEOC Charge file 0902-2014
3. DHMEH HR Ms. Johnson rejection accomodationl0-14-2014

3. DHMH HR Ms. Toria Livingston letter-force to resign-retirel0-10-2014
3b, E-mail com with DHMH HR Ms, Livingston10-24-10-27-2014

4. Reasonable. Accommeodation.Request.7-23-2014

5. ReasonableAccormodationRequest. DHMH ADA8-19-2014

6. Sick leave report to Ms, Barras-1 to 5-12-2014

7. M. Barra requests during sick leave 0513-05-18-2014
8. Ms. Bamra required doctor notice 0606-2004

9. Ms, Barra demand doctor notices0608-06-19-2014
10a. Ms, Barrarejected taking leave318-2014

10h. Ms. Barra rejected taking off 0418-0423-2014

11a. Reported Ms, Bana discrimination0312-13-2012-pl
11b. Reported Ms. Barra discrimination0312-13-2012-p2
11c Reported Ms. Bama discrimination0312-13-2012-p3
12. DHMH CCDPC Oranization structure

13a. FMLA completed application-380E-0825-2014

13b, DHMH HR approval FMLADBZ7-2014

13c. FMLA compieted apphication-380E-0624-2014

13d. DHMVIH HR approval FMLAO630-2014

. 13e. FMLA completed appﬁcation—MBOBE—lO—DB-Zﬂlé require tzke donated leave
14. DHMH HR instruced employee to apply donated leavel5-2014
15a. Appfication to use donated leaveMS-402 E-to-E
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15b, friend donated leave-pl
15¢c friend donated leave-p2
16, DHviH HR disapproval of donated leave0S04-2014

172 Appeal to DBM Ms.Embardino per DHMH rejection donated leave Sept-Oct 2014

17b. Dr. Bisson Medical documentation(918-2014

17c. Completed appeal MS-406-use donated leavelJ17-2014
174. Medscal release form0%18-2014

18, DHMH HR disspproval of donated leavel0-14-2014

19, DBM rejection donated leave 11-07-2014

20, Ms. Barra blocked the access to office mal 0903—2014

2L. State Medical director fetter09-18-2014& 10-08-2014 fetter

223, Requested DHMH EEC Ms. Johnson-ADA from 0929 to 10-24-2014 A

22b. DHMH HR Ms. Johnson responsel031-2014
73. Termination letter 11-03-2014
24a. Appeak-form termination 11-14 -2014
24b, Appeal DHMH HR Mr. Youngl1-14-2014
252 Appesl DHMH Dr. Sharfsteinil-14-2014
' 25b. Requested DHMAH Dr. Sharfstein refief-1207-2014
25¢c. Reminded DHMH Secretary 12-11-2014 ‘
2. E-maiks to DHMH-appeal-terminate Nov- Dec-2014
772 DHMIH HR lawyer M. Donngbawemly's/’ti%@émg
Z7b. Terminate-hearing reg, by DHMH Mr. Doringl2-23-2014
28. Fnal resp from DHMH Dr. Sharfstein 12-18-2014
29, State medical ditector0618-2014 tetter
30. Wir. Yarbor request abeyanceappeaisﬂm-m4

EECC Charge No. 531-2014-02468(:
Yu v. Maryland Depamnent of Health and Mental Hygiene and Sara Barra
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31. Reported DHMH HR EEO Ms. Taytor Ms. Barra discrimination& retaliztion0109-2014
32, Union Mr. McNafiy+ Yu met DHMH EEO Ms, Taytor1-30-2014

* 33. Reported to DHMH EEC Ms. Tator-0131-2014

34a. Reported DHMH EEO Ms. Taylor disc National origl2dl-2014

34b, Reported DHMH EEO Ms. Taylor discriretabiat-0202-2014

35, E-mai! to Dr. Shell before cal him for CSTE ABS deadfinel1-15-214b

36. M. Barra req mitig with short notice2-3-2014

37. Reported DHIMH EEC- discip 3cti0203-Ms, Taylor resp02-04-2014

38, Discipfinary reprimand notice0203-2014

39, Memo to HR by Ms. Barra 1010-2013

40, Responded to Ms. Barra 10-10-2013 Memo on 1018-2013

41. Appeal 1st discipline 0206-2014

42a, Cover letter 2ddendum with appeal 1st discipline2-18-2014

42b. Appeal Addendum for 1st discipfine 0Z18-2014 .

43. letter to Union Mr, Mchally-about DHMH EEC Complain form02-05-2014
44, Compieted DHMH discrimination Complairt Form

45. MSZ2-updated01-2011

463. E-mailed to Dr. Shell with attached letted about fear to work for Ms. Barra-1205-2012
46b, Attached letter to dz. Shell 12042012

&7a. Reported to Ms. Bamal2?-Z1-2012

§7b. Reported to Ms. Barra sumimary of extemal-irtemal activitiest1-2009-12-2012
48, Sought a support from Ms. Barral2-21-2012.

493, Requested Ms, Barra review of seff-PEP12-19-2012

£9b. Retaliation resulted in mid-cycie PEP with improvement memc01-02-2013
50, Retafiation resuited in mid-cycle PEP with improvement memol12-20-2013
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51. Ms. Barra genersted Memo 0331'2114&15&4—0415-2!14

53 Giayance V. MS-22 by Union-Dr. Shel adviced to HR-814-2013

53, Reported to PHPA director sbout Ms. Barm discrimination8-2013

Sda. Job description revised MS-22 7.19:13 by Ms. Barre-signed

Sab. MS-22 SB updated 6.12.13-xy edited 0718-2013

S4c. Requived to be treated same as others in job description-MS-22-0719-2013

544. Ms., Barra blocked performing job as CDC requested normal communication-refPS Exhibi33

553, Biocked 1305 budge meeting with CDC0318-2014

55b. Reported to Union about fear of lossing job 03-18-2014

55¢.1305 prog budget-job duties06-2013 to 6-31-2014

56a. Appeal letter to DHMH HR Mr. Young for grievancel 202-2013

S6b. Attached duc-PHPA rejection Step One Grievance Conference with Yu appeal responses}2-2-2013
57, Initiat Clarification to Ms. Barra 0418-2614 for Ms. Barra03-31-2014 memo

58. Clarificaation for the negative impact v. the restriction on Ms. Barra MS-22 and memo 0421-2014
59. 2nd Clarification on 04-25-2034 to PHPA managers about Ms. Barra 3-31-2014 memo

60. Expleinations to Ms. Barra for Personnel meding—commurécaﬁon with Dr, Sheli-10-2013

61. Entired e-mail com with Ms, Bama about CSTE ABS1-9 to 1-15-2014 '

62. Reported to Union Mr. MicNalty about mitigation meeting 2-3-2014

63. Appes! disciplinary 5 days suspensiond38-2014

64. Responded to Dr shell 0117-2014 w. conversation Ms Ntstin

65. Appeal disciplinary 3 annual leave day0422-2014

|65, Appeal disciplinary-reprimand- 0520-2014

67, Appea! discipiinary-denail annua! increase 0809-2014
63a. Yu heEp& M. Barre for predict Maryland heart disease-stroke burden condition
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. Helped Sara Bame-evaluation-¢alculstion

€9 Heiped M. Erica Smith for 2nalyses methods

0. Sera Basra forbade to use woik fime for job-related conference

71. Szr= Barra forced to give out analyses to Ms. Erica Smith

72 Sare Bamrs exposed mitigaticn and suspension in calends since 03-20014

32 Sara Basa forbade the explaination for the confusiom 6-77-2013 ( S& Exlbt-24ad
T3b. Reportad to DHMH EEO the concents about Sazs Barra letiex on 0627-2013

74. Reminders for Sars Barra to use new burden reperts ©

75. Reposted to Dr. Donald Shell sufferes from Sarz Barra waming e-mai for wehsite reposts0628-2013
754 Sars Bamra blocked geiting travel supporti0-2013tc 32004

Fob. Travel for prafessional study

77. Sara Barra created the confusion about tele-werking at home

78. Missed forms m DHMH HR yu personnel file0221-2013

79. Grant data suggestion ta Dr. Donaid Shell 2s regected by Sara Barr20617-2013

80a Sarp Barra blocked access ro Nelson databaseli-18-2013t0 2-2014

80b. Sasa Basra blocked access to Nalson database as nare was removed from the ChiA e-mail fist
€1, Sase Barra and Erica Smith blocked the access-to health dats

&3, Sara Bamra blpcked access to 1305grant inf.-1120-2013

82b. Sara Rarra rejected the request accessing to the needed matarials for 1305 grani4-30-2014
3. Ser Barra prevented from participating in ASTHO programi0-2013

84a, Sase Bara supressed and ignored the reguest of new COPD asthima co~operating proyect

" 84b. Sara Barrm made the confision and rejected COPD-athma coorpereting project

£5. Os. Vanessa Walker Harris irvolved in the bullying
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*

XIAO-YING YU, *
Plaintiff *
v. * CIVIL NO. JKB-17-3260
DENNIS SCHRADER, et al, -
Defendants. *
*
* * * % * % * % * % * *
MEMORANDUM

A AR e e

Plaintiff Xiao-Ying Yu was fired from the Maryland Department of Health, Center for
Chronic Disease Prevention and Control (*CCDPC™) on November 3, 2014. Just over.three
years later, she filed this lawsuit, pro se. on November 6, 2017, naming as Defendants the
Secretary of the Maryland Department of Health, and the Secretary of the Maryland Department
of Budget and Management. She alleged, essentially, that she was discriminated against and
retaliated against when she worked at CCDPC. Defendants moved to dismiss on January 3,
2018. (ECF No. 6.) After Plaintiff responded in opposition (ECF No. 20) and Defendant replied
(ECF No. 23), Plaintiff obtained counsel, and was given an opportunity to file a supplemental
opposition (see ECF No. 29). Plaintiff availed herself of that opportunity (see Supp. Opp'n, ECF

No. 30) and Defendants have replied to that paper (ECF No. 31). Defendants’ motion 1$

therefore fully briefed and ripe for review. There is no need to hold a hearing to resolve the

! Plaintiff filed this lawsuit on November 6, 2017, when Dennis Schrader was still Acting Secretary of the Maryland
Department of Health. The current secretary is Robert R. Neall, but neither party brought this to the attention of the
Court or requested to substitute the parties.
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matter. See Local Rule 105.6 (D. Md. 2016). Plaintiff’s complaint fails under Rule 8 to provide
a short and plain statement of her claims. Nevertheless, the Court considered her possible
claims, including those asserted by her new counsel, and they fail for a variety of reasons,
including failure to properly exhaust administrative remedies and because Defendants are
immune.
L Backgroundz

Plaintiff, a woman of Chinese n»aﬁonal origin .over sixty years old, began working for
CCDPC on November 4, 2009, as an Epide:rniologist3 Starting in 2010 she was given increased
job responsibilities for which she was not compenséted properly. She was told she would be
promoted, but her HR application process stalled, largely because various supervisors sabotaged
that process. Plaintiff reserves most of her complaints for a particular supervisor, Ms. Sara
Barry. Ms. Barry promoted a younger, white woman instead of Plaintiff. She often baselessly
reprimanded Plaintiff for going outside the chain of command, and prevented Plaintiff from
making complaints. Ms. Barry tampered with some type of HR document, an “MS-22,” that was
supposed to reflect Plaintiff’s employment background. Ms.‘ Barry deleted projects from the
MS-22 that Plaintiff ﬁad worked on, or changed information about Plaintiff’s skills in order to set
Plaintiff up for failure. Ms. Barry amended Plaintiff's self-evaluations from “outstanding” to
“satisfactory” and placed negative material in Plaintiff’s HR file, all out of retaliation for
Plaintiff's complaints about Ms. Barry. _Ms. Barry tried to prevent Plaintiff from receiving an
award, mischaracterized Plaintiff’s work contributions,_. and interfered with Plaintiff’s access to

databases and files.

? The facts are recited here as alieged by Plaintiff, as this memorandum is evaluating a motion to dismiss. See
Ibarra v. United States, 120 F.3d 472, 474 (4th Cir. 1997).

3 Plaintiff may have worked at CCDPC in the past, as she wrote in her complaint that she was “reinstated” on
November 4, 2009. |

2
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Plaintiff suffered deteriorating health due the harassment and retaliation she faced at
work. She was evaluated by a doctor who worked for the State Medical Director’s Office, and
he seemed to think that Plaintiff suffered ‘from workplace stress, anxiety disorder, and
depression. (See Am. Compl. Ex. 28, ECP' No. 4-1.)‘i At séme point, Plaintiff requested an
accommodation for her disability. Plaintiff does not clearly allege what her disability Is, but it
appears to be essentially workplace stress and anxiety, and her requested accommodation seems
to have been not working under Ms. Barry.. This accommodation request was denied.
Ultifnately, Plaintiff waé terminated from her position on. November 3, 2014.

Plaintiff filed two Charges ;Jf Discrimination with the Equal Employment Opportunity
Commission (*EEOC™). On November 12, 2013, Plaintiff asserted a charge of age and race
discrimination. (Am. Compl. pp. 5-6.) Plaintiff was granted a right-to-sue letter fourteen days
later, on November 26, 2013. Plaintiff “did not file the lawsuit.” (Jd p. 6.) Plaintiff filed a
second Charge of Discrimination on September 3. 2014. (Id. p. 10.) Itis unclear from Plaintiff’s
complaint what the substance of this Charge was. She does not allege that she received a right-
to-sue letter.”

Plaintiff filed the instant action on November 6, 20i7. She named Dennis Schrader,
Secretary of the Maryland Department of Health, and David Brinkley, Secretary of the Maryland

Department of Budget and Management, as Defendants. (Plaintiff does not allege that she ever

4 plaintiff alleges that she was examined by the State Medical Director and she “was diagnosed with ‘workplace
stress, major anxiety, major depressive disorder and Post Traumatic Syndrome [sic] Disorder.” (Am. Compl. p. 9.)
But she cited to her workability evaluation, and attached that document to her complaint. That document was
prepared by a doctor who worked in the State Medical Director’s Office, nowhere seems to “diagnose” Plaintiff with
anything, and nowhere mentions “Post Traumatic Syndrome Disorder” (or Post Traumatic Stress Disorder). There

is a section for “IMPRESSION under which he wrote “Workplace stress,” “Anxiety disorder,” and “Depression.”
Plaintiff argues in opposition to Defendants® motion to dismiss that she received a right-to-sue letter, and provides

that letter to the Court as an exhibit attached to her opposition. (See Opp'n Ex. 1. ECF No. 20-1.) “It is well-
established that parties cannot amend their complaints through briefing or oral advocacy.” S. Walk at Broadlands
Homeowner's Ass'n v. OpenBand at Broadlands, LLC, 713 F.3d 175, 184 (4th Cir. 2013). This is true for
represented and pro se litigants alike. See Uzoechi v. Wilson, Civ. No. JKB-16-3975, 2017 WL 3968535, at *1 (D.
Md. Sept. 8, 2017) (remanded in part on other grounds) (not considering allegations set forth in 2 pro se litigant’s
briefing that were not contained in the complaint).

(93]
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worked for the Maryland Department of Budget and Management). Plaintiff filed her Complaint
pro se and filed an amended complaint pro se. Several months after Defendants moved to
dismiss Plaintiff’s amended complaint Plaintiff engaged counsel, who then began to represent
her. Counsel continues to represer-lt her now, and through that counsel she has filed a
supplemental opposition to Defendants’ motion to dismiss. Plaintiff has not moved to amend
her complaint a second time.
1I. Standards

Ultimately, the Court will dismiss Plaintiff’s complaint pursuant to Federal Rules of Civil
Procedure 8, 12(b)(1), and 12(b)(6). The standards for reviewing complaints under those rules
are as follows:

a. Federal Rule of Civil Procedure 8

The Federal Rules require that a complaint contain a “short and plain statement” of the
grounds for the Court’s jurisdiction and the claim. and “a demand for the relief sought.” Fed. R.
Civ. P. 8(a). “Short and plamn” means short and plain. The Court does not Jook for technical
forms, magic words, and legal jargon. What matters here is notice: “In general, a pleading must
provide the defendant and the court with fair notice of what the plaintiff's claim is and the
grounds upon which it rests.” Jackson v. Experian Fin. Servs., Civ. No. RDB-13-1758, 2014
WL 794360, at *1 (D. Md. Feb. 26, 2014) (internal quotation marks omitted). Courts hold pro se
litigants “to less stringent standards than trained lawyers,” and courts afford a pro se complaint a
“generous construction.” Engle v. US., 736 F. Supi). 670, 671‘ (D. Md. 1989). But “these

principles are not without limits.” Id at 672. “A plaintiff’s status as pro se does not absolve her
of the duty to plead adequately.” Moore v. Bd. of Educ. of Baltimore Cty., Civ. No. RDB-16-

3439,2017 WL 3172820, at *4 (D. Md. July 25,2017).
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b. Federal Rule of Civil Procedure 12(b)(1)
The burden of proving subject-matter jurisdiction is on the rplaintiff. Adams v. Bain, 697
F2d 1213, 1219 (4th Cir. 1982). At this stage, “it is the court’s task to evaluate whether the
pleadings allege] ] facts that affirmatively ana plausibly suggest” that thé Court has juris_diction.
Piper v. Meade & Assocs., Inc., 282 F. Supp. 3d 905,»9(07 (D. Md. 2017) (discussing standing).
That is, the Court will take all allegatioﬁs in Plaintiff’s corﬁplaint as true, and determine whether

they are sufficient to establish subject-matter jurisdiction. See 5B Charles Alan Wright & Arthur

R. Miller, Federal Practice and Procedure § 1350 (3d. ed. Apr- 2018 Update) ("A facial attack
challenges subject matter jurisdiction without disputing the facts alleged in the complaint and
requires the court to treat the allegations of the complaini as true.”).

c. Federal Rule of Civil Procedure 12(b)(6)

A complaint must contain “sufficient factual matter, accepted as true, to ‘state a claim to
relief that is plausible on its face.”” Ashcroft V. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell
Atlantic Corp. v. Twombly, 550 US. 544, 570 (2007)). An inference of a mere possibility of
misconduct is not sufficient to support a plausible claim. Id. at 679. Although when considering
a motion to dismiss a court must accept as true all factual allegations in the complaint, this

principle does not apply to legal conclusions couched as factual allegations. Twombly, 550 US.

at 555.
IIl.  Aralysis

Plaintiff’s amended complaint will be dismissed for several reasons. It fails to present 2

short and plain statement of her claims, and therefore fails under Rule 8. Even if the Court reads
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Plaintiff’s amended complaint according to her current interpretation of it (put forth by her new
~ counsel), her claims still fail for a variety of reasons.
a. Rule8

Plaintiff's amended complaint is a maze. Tt consists of thirteen pages, all single spaced,
all underlined. Its headings present an air of logicalf form that belies the dizzying allegations
contained within—allegations that often reference unexplained persons, unexplained acronyms
and unexplained HR forms. Some all-egations proceed in impenetrable run-on sentences. (For
example:

Yet, in May 2011, Dr. Prince refused to complete the HR required MS-44 and

MS-2024 forms with the facts (about the increase of Ms. Yu job duties and

changes of the supervision level since 1/2010) insisting on taking the easiest way

to give Ms. Yu non-competitive promotion from Epidemiologist I to

Epidemiologist Il grade 17, payment step 9, $55,332 in 2011, which she

previously mentioned once to Ms. Yu.
(Am. Compl. p. 2)). Plaintiff’s amended complaint coﬁtains passing references to statutes and
legally relevant events (such as filing Charges of Discrimination), as well as seemingly novel
causes of action, like “willful underpayment,” and discussion of events of questionai:;le relevance
to any claim. It is a document that pérplexes the Court and, more importantly, would leave any
defendant largely at a loss as to what he or she was defending against.

Importantly, Plaintiff’s errors do not arise only from a lack of legal training. The
problem with Plaintiff’s complaint is not that she ineloquently explained the basis for subject-

matter jurisdiction or that she fails occasionally to reference a particular section of the United

States Code. Plaintiff’s pleading errors arise from a lack of proof-reading, or perhaps some
forethought about how to present her claims. The Federal Rules do not require Plaintiff to put
forth a statement filled with legal jargon. They require a “short and plain” statement. Plaintiff’s

complaint is not “short and plain.”
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Plaintiff argues that the Court should overlook her pleading errors because she is pro se.
That is a curious argument to be made by a Plaintiff who is represented by counsel. To be sure,
Plaintiff was pro se when she filed this nearly indecipherable complaint. But she is pro se no
jonger. And yet she has not moved the Court to amend her complaint a second time. Her
amended complaint, then, exists in a sort of bardo, a state somewhere between a pleading filed
by counsel and a pleading filed pro se; and it is reviewed in light of that circumstance. Even if
Plaintiff herself could be excused for her poor presentation, her current counsel cannot piggy-
back on Plaintiff’s purported ignorance of the pleading rules. Plaintiff’s complaint falls short of
the pleading standards even for a pro ;se litigant, and far short of the standards for a litigant such
as Plaintiff who is not, in fact, pro se Her complaint fails under Federal Rule of Civil
Procedure 8(a).

Still, the Court will look past this failure to examine the viability of several claims that
Plaintiff argues she has presented in her complaint, as well as the claims Defendants believe she
has brought.

b. Employment Discrimination Claims

Plaintiff argues now that she has brought claims under Title VII of the Civil Rights Act of
1964 (“Title VII), the Americans with Disabilities Act (“ADA”), the Age Discrimination in
Employment Act (*“ADEA™) and the Rehabilitation Act. Insofar as she brought these claims,
they will be dismissed in part for lack of subject matter jurisdiction due to her failure to allege
proper exhaustion of her administrative remedies, and in part because they fail to state a claim

upon which relief can be granted.

¢ Plaintiff's newly acquired counsel makes arguments that actually enforce the Court’s finding that the complaint
fails under Rule 8. For example, Plaintiff now argues that she asserted a Rehabilitation Act claim. 1f that is true, her
complaint clearly does not put the Defendants on notice: the words “Rehabilitation Act” do not appear anywhere in
Complaint, even though “Title VII,” “ADA™, and “ADEA™ appear multiple times, and Plaintff was clearly capable
of citing to the U.S. Code and naming statutes. (See Am. Compl. p. 13.) '

7
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“[A] failure by the ‘plaintiff to exhaust administrative remedies concerning 2 Title VI
claim deprives the federal courts of subject matter jurisdiction over the claim.” Jones v. Calvert
Grp., Ltd.. 551 F.3d 297, 300 (4th Cir. 2009). The same is true for claims arising under the
ADEA, see id. at 300-301, as well as the ADA or thé Rehabilitation act, see Snead v. Bd. of
Educ. of Prince George’s Cty., 815 F. Supp. 2d 889, 894 (D. Md. 2011). For the purposes of this
case there are two important jurisdictional exhaustion requirements that apply to all of these
statutes: A plaintiff must first file a Charge of Discrimination with the EEOC, and the EEOC
must issue a right-to-sue letter. Robert$ v. Am. Neighborhood Mor1g. Acceplance Co., Civ. No.
JKB-17-0157, 2017 WL 3917011, at *2 (D. Md Sept. 6,‘ 2017) (citing Davis v. North Carolina
Dep’t of Corr., 48 F.3d 134, 140 (4th Cir. 1995) (discussing Titlé VII); see Snead, 815 F. Supp.
nd at 894 (exhaustion requirements for ADA and Rehabilitation Act are the same as
requirements for Title VII); Mandengue v. ADT Sec. Sys., Inc., Civ. No. ELH-09-3103, 2012 WL
892621, at *25 (D. Md. Mar. 14, 2012) (exhaustion requirements for ADEA are same as for Title
Vi)

If a plaintiff receives a right-to-sue Jetter, she has ninety days to file suit. See, 42 US.C.
§ 2000e-5(f)(1)- Failure to comply with this.sta_tutory requirement, however, does not destroy
the Court;s subject-mlatter jmisdictiqn; rather it is “;m the natﬁfe of a. statute-of-limitations
defense.” Laber v. Harvey. 438 F.3@ V404, 429 n. _25 (4th Cir. 2006). Thus, if a plaintiff fails to
file a claim within ninety days of rec-e_iy_ihgiher right-to-sue letter (and there are not grounds for
equitably tolling the clock), her claim W111 bé dismissed under Rule 12(b)(6) for failure to state a

claim upon which relief can be oranted. See Roberts. 2017 WL 3917011, at *3.

? A court may have subject-matter jurisdiction over a case brought by the EEOC in which the EEOC has not issue d
a right to sue letter.
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Plaintiff alleged that she filed a Charge of Discrimination with the EEOC on September

2, 2014 (the second charge), but she does not allege that she ever received a right-to-sue letter.

Whatever claims arise from that Charge of Discﬁmination will therefore be dismissed for lack of
subject-matter jurisdic:tion.8 Plaintiff’s statﬁtory employment discrimination claims that arise out
of her first Charge of Discrimination Will be éismissec_i under Rule 12(b)(6) because Plaintiff did
not file suit within ninety days of hé.r réceipt of the'iight—to-sué letter. Plaintiff alleged that she
received the right-to-sue letter associ,a"ted with this Charge on November 26, 2013, and did not
file suit until 1,441 days later. Plaintiff’s claims based on this Charge of Discrimination are
therefore time-barred.

In short, any claim arising from her first Charge of Discrimination was filed too late, any
claim arising from her second Charge fails for lack of subject matter jurisdiction (because she
does not allege that she received a right-to-sue letter), and any‘ statutory employment
discrimination claim (under Title VII, ADA, ADEA, or the Refxabilitation Act) not addressed in
either fails for lack of subject matter jurisdiction as well (because she does not allege that she
filed any other Charge with the EEOC).

¢. Tort Claims

Defendants understood Plaintiff's complaint as asserting, in part, a claim for “Willful
underpayment,” which they interpret as some form of a tort. Plaintiff, in her supplemental
opposition, seems at first to agree. She begins her supplemental opposition stating that she filed
a complaint “alleging causes of action of willful underpayment [and] unequal payment . . . 7

(Supp. Opp’n at 1.) But then. several pages later. she argues that she did not bring 2 “willful

§ Again, Plaintiff argues that she received a right-to-sue letter, but the Court of Appeals for the Fourth Circuit has
“long held that receipt of, or at Jeast entitlement to, a right-to-sue letter is a jurisdictional prerequisite zhar must be
alleged in a plaimiiff’s complaint.” Davis, 48 F.3d at 140 (emphasis added). Despite Plaintiff’s argument that she
bas received a right-to-sue letter, she has not moved 10 amend her complaint a second time to make such an
allegation, even after obtaining counse}.
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underpayment” claim, and that “[u]nderpayment is simply a statement of facts and a claim for
damage.” (Id at 6.) So, Plaintiff argues that she dici not bring a “willful underpayment” tort
claim; rather, she alleges that she was willfully qn;ierpaid and seeks recourse for that harm. This
makes no sense. The Court remains unsure as to whether Plaintiff intends to bring a “willful
underpayment” claim (whatever that may be) but will proceed to analyze the viability of such a
claim out of an abundance of caution.

Under Maryland law, civil actions must be filed “within three years from the date [they]
accrue[] unless another provision of the Code provides a different period of time.” Md. Code
Ann., Cts. & Jud. Proc. § 5-101. Plaintiff was fired on November 3, 2014. Aside from some
cryptic allegations about interference with the EEOC investigation in 2015 and 201 7 (see Am.
Compl. p. 13). a confusing allegation that she “stated” something in 2015 (see id. p. 11), and
what appeatr to be some typographical errors,” Plaintiff does not allege that her employer acted to
her harm her after November 3, 2014. Therefore, regardless of whether Plaintiff intended to
bring a tort claim, or what the substance of that tort claim is, such a claim would be barred by
Maryland’s three vear statute of limitations, as she did not file her claim in this Court until three
years and three days after November 3, 2014.

d Eleventh Amendment Immunity

The Eleventh Amendment generally bars suits by citizens against their own state,
including suits such as the one here: a suit by a citizen of the State of Maryland which “is In
essence one for the recovery of money from the state.” Edelman v. Jordan, 415 U.S. 651, 662-

63 (1974) (quoting Ford Motor Co. v. Dep’t of Treasury. 323 U.S. 459, 464 (1945)). The only

® For example, Plaintiff alleged that her “access 10 office mail was blocked by Ms. Barra on 9/3/2017.” but Plaintiff
was out of her job almost three years by then. (Am. Compl. p. 10.)

10
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relevant exceptions to this general immunity are when the state has consented to suit, or when
Congress has abrogated the immunity.

The State of Maryland has not consented to this suit, and Congress has not abrogated
Fleventh Amendment immunity for ADA or ADEA claims. (Plaintiff’s assertion that the State
has consented by engaging in this 11t_1gatlon or the EEOC process is incorrect. See Lapides v. Bd.
of Regents of Univ. Sys. of Georgia, 535 U.S. 613, 622 (2002) (explaining that voluntary
participation in litigation may constitute é waiver of immuﬁity, but involuntary participation does
not)). Plaintiff contends that Congress éBrogated immunity for claims arising under the
Rehabilitation Act when the State accepted certain QUalifying federal funds. This contention is
doubly misplaced: Plaintiff does not assert a Rehablhtatlon Act claim, and even if she did, she
has not alleged that the State has accepted qualifying federal funds. See Pickens v. Comcast
Cable, 2015 WL 127822, at *2 (D. Md. Jan. 7. 2015) (“Under the Rehabilitation Act, a plaintiff
also must show that the program or activity in question receives federal financial assistance.”).

Most troublingly, Plaintiff | asserts that Congress abrogated Maryland’s Eleventh
Amendment immunity for suits under the ADEA, and cites to Goshtasby v. Board of Trustees of
the University of Illinois, 141 F.3d 761 (7th Cir. 1998) for that proposition. Goshtasby is not
good law. Goshtasby’s holding that thé ADEA was a valid use of Congress’s 14th amendment
enforcement power to abrogate stzﬁes’_ Eleventh Amendment immunity was itself abrogated in
Kimel v. Florida Bd. of Regent#, 528 U.S. 62, 82-83 (2000).

e. Miscellaneous claims

Plaintiff references several other claims throughout her amended complaint, particularly

on the final page. Nelther party addresses these purported claims in their motions papers; to Wit,

a v1olatxon of the Fair Labor Standa.rds Act, vxolatlons of 42 U.S.C. §§ 1981 and 1983, and a

11
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violation of 26 U.S.C. § 187. If Plaintiff ever intended to bﬁng claims under these statutes, it
appears that she has abandoned them, ‘as they are not discussed in her opposition. Even if
Plaintiff had not abandoned these claims, they would still fail. Mere reference to a statute at the
end of a complaint is insufficient to state a claim. Further, there are problems with these
statutory references that suggest Plaintiff was not seriously attempting to bring claims under
these statutes. For exax;nple, Plaintiff mentions the “Fair Labor Standards Act” but cites 10 2
section of the U.S. Code for the ADA. She nowhere explains what Constitﬁtional violation
would underlie a Section 1983 claim.“ And 29 USC § 187 makes 1s unlawful for a labor
organization to engage in unfair labor practices as defined in the National Labor Relations Act—
Plaintiff barely mentions that she is in a union, let alone alleges sufficient facts to demonstrate an
unfair labor practice that she was subjected to by said union (whatever union it may be), or any
other prohibited conduct falling under the umbrella of that statute. To the extent Plaintiff has
attempted to bring any of these claims, they will be dismissed.
f. Leaveto amend

Plaintiff concludes her supplemental opposition with a request: that she be given leave to
file a second amended complaint in the event that her first amended complaint is dismissed. The
Court will deny that request for two reasons. First, Plaintiff could have moved to amend her
complaint at any time prior t0 the entry of this order, and chose not to do so, even after acquiring
counsel. Nor has she provided the Court with any proposed amendments, “or other indication of
the amendments [she] wishes to make.” Estrellav. Wells Fargo Bank, N.A., 497 F. App’x 361,

362 (4th Cir. 2012). Under such circumstances, the Court will not grant Plaintiff “a blank

authorization to ‘do over’ [her] complaint.” Id. (quoting Francis v. Giacomelli, 588 F.3d 186,

197 (4th Cir. 2009); cf- Confederate Mem’l Ass'n, Inc. v. Hines, 995 F.2d 295, 299 (D.C. Cir.

12
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1993) (“[A] bare request in an opposition to a motion to dismiss—without any indication of the
particular grounds on which amendment is sought—does not constitute a motion within the
contemplation of Rule 15(a).” (internal citation omitted)).

Second, the Court is not dismissing Plaintiff s amended complaint only under Rule 8. To
be sure, when a court dismisses 2 complaint under Rule 8. such_dismissal is usually without
prejudice, and the plaintiff will be given leave to amend. See North Carolina v. McGuirt, 114 F.
App’x 555, 559 (4th Cir. 2004) (noting that dismissal with prejudice under Rule 8 “is an extreme
sanction™). But the Court considered Plaintiff’s claims that she now argues are contained in her
amended complaint, and has found significant structural problems: she has failed to properly
exhaust her administrative remedies and Defendants are immune from many of her claims. A
more clear and concise version of Plaintiff's amended complaint would not cure these defects.

See Laber, 438 F.3d at 426 (leave to amend under Rule 15(a) should be denied when the

proposed amendments would be futile).
IV.  Conclusion
Plaintiff's amended complaint fails under Rule 8, in part under Rule 12(b)(1), and in part
under Rule 12(b)(6). Accordingly, Defendants® motion to dismiss will be granted by
accompanying order, and the Clerk will be diyected to close the case. An order éhall issue setting
fofm this disposition.

DATED this 26 day of June, 2018.
BY THE COURT:

/s/
James K. Bredar
Chief Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

L%

XIAO-YING YU, : *
Plaintiff *
v. * CIVIL NO. JKB-17-3260
DENNIS SCHRADER, et al, *
Defendants. ’ ®
* * * * * * * * * * % *
ORDER

In accordance with the foregoing memorandum, IT IS ORDERED:
1. Defendants’ motion to d‘;smiss,. éénstrued as a motion to dismiss under Federal Rules
of Civil Procedure 8, 12(b)(1), and 12(b)(6) is GRANTED.

a. Plaintiff’s statutory employment discrimination claims arising solely from her
alleged September 2, 2014 Charge of Discrimination, Or based on claims not presented to the
Equal Employment Opportunity Commission at all, are dismissed pursuant to Rule 8 and Rule
12(b)(1) for lack of subject-matter jurisdiction. These claims are dismissed without prejudice.

b. The remainder of Plaintiff's claims are dismissed pursuant to Rule 8 and Rule
12(b)(6) for failure to state a claim upon which relief can be granted. These claims are dismissed
with prejudice.

2. Plaintiff s Amended Complaint is DISMISSED and the Clerk is directed 10 CLOSE

THE CASE.
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DATED this 26™ day of June, 2018.

BY THE COURT:

/sl
James K. Bredar
Chief Judge
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Exhibt. 32, i Confontefis]
Before Maryland Office of Administrative Hearings
? (Maryland Department of Health and Mental Hygiené)
3 Xiao-Ying Ms. Yu, Maryland Office of Administrative Hearings Case No.
4  Epidemiologist, Il, SPMS-DHMH-10-15-06200
5 Empioyee,
6 V.
7  Maryland Department of Health
8  And Mental Hygiene
9
10 The hearing in the above —entitled matter commenced on Thursday, May 14, 2015, at

11 Maryland Office of Administrative Hearings, 11101 Gilroy Road, Hunt Valley, Maryland.

13 _ BEFORE: THE HONCRABLE JUDITH JUDGEOBSON
. - Maryland Office of Administrative Hearings Law Judge
15
16
17
18
19
20
21
22
23

24

25  Transcripts from the audio recording VIQ Satellite CDAs Maryland Office of Administrative Hearings provided to

' Xiao-Ying Yu on 5/26/2015
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'APPEARANCES (5/14/2015} -~
ON BEHALF OF THE EMPLOYEE: |

XIAO-YING MS. YU, (Former employee)
557 KIRKCALDY WAY
ABINGDON, MD 21009

ON BEHALF OF MARYLAND DEPARTMENT OF HEALTH AND MENTAL HYGIENE:

ALEX. C. MR. DORING, (Esquire)

Employee Relations Officer

Maryland Department of Health and Mental Hygiene
Department of Human Resources

201 West Preston Street, 1% Floor

Baltimore, MD 21201

WITNESS OF MARYLAND DEPARTMENT OF HEALTH AND MENTAL HYGIENE:

Sara Barra

Former DHMH Employee Xiao-Ying Yu's immediate supervisor (12/15/2012-11/3/2014)
Center for Chronic Disease Prevention and Control

Maryland Department of Health and Menta! Hygiene

201 West Preston Street, 3™ Floor

Baitimore, MD 21201

Kristin Pier v

Current Director (4/4/2014-present)

Center for Chronic Disease Prevention and Control
Maryland Department of Health and Mental Hygiene
201 West Preston Street, 3™ Floor

Baltimore, MD 21201

Dr. Donald Shell

Director (12/19/2012-5/2015)

Cancer and Chronic Disease Bureau

Former Director for Center for Chronic Disease Prevention and Control (3/2012-4/2014)
Maryland Department of Health and Mental Hygiene

201 West Preston Street, 3™ Floor

Baltimore, MD 21201

Donna Gugel

Deputy Director {7/2012-present]

Prevention and Health Promotion Administration -
‘Maryland Department 6f Healtn-and® Mental Hygrere
201 West Preston Street, 3™ Floor

Baitimore, MD 21201

Ll 3260
S f 15%
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Ms. Barra:  She got her health provider; She refused to do independent psychological evaluation, and she
refused to return to work unless change new supervisor.

Judge: Any objection?
Ms. Yu: No
Judge: | am going to acceptit.

Mr. Doring: {Distributed exhibit #10. DHMH EEQ rejection of Ms. Yu's accommodation request on 9/3/2014).
Judge: is Mis. Ruth Ann Arezeredo your lawyer on 9/3/2014?

Ms. Yu: Yes.

Mr. Doring: Have you seen this document before? Do you know her lawyer? Can you make the summary?

Ms. Barra: Ms. Yu requested her disability accommodation. This letter telling her changing supervisor is not

reasonable accommodation.

Mr. Doring: Are you under impression if Ms. Yu can play essential function?

Ms. Barra:  No.

ludge: | am going to accept this document.

Mr. Doring: Did they ask you what can be done for this accommodation request?

Ms. Barra:  No

Judge: | got another Dr. Toney’s letter evaluation on 9/18/2014, DHMH exhibit #11

Mr. Doring: Can you tell about this?

Ms. Barra: Continue evaluation. Ms. Yu can't back work and suggested independent evaluation
Mr. Doring: Evidence...

judge: | am going to accept this.

Mr. Doring: (Distributed exhibit #12)

Judge: This is Dr. Toney’s 10/8/2014 report.

Mr. Doring: Could you Summary?

Ms. Barra: Ms. Yu can’t perform work under current supervisor. Recommend not return to work.

Mr. Doring: What is your decision?

198 USCA4




w L N O w ~ w 0;—\

10

11

12

17
18

19

20

21

22
23

24
25

26

27

Case 1:17-cv-03260-JKB  Document 4-1 Filed 12/08/17 Page 189‘%%%%3? ﬁéf
A 123 ARt

Ms. Barra: Asked my supervisor, HR and EEQ. | got the instruction. Ms. Yu's request is not reasonable. To grant
new supervisor is not reasonable. Rejected her accommodation request.

Judge: Any objection?
Ms. Yu:
Mr. Doring: You stated the conversation, what conversation? Are you willing to accommodate?

Ms. Barra: | will try all my best to accommodate her behavior, her writing part issue. But she does not want to
talk to me or work to me. She wanted to talk with my supervisor. She just do not want to talk and work to me.

Mr. Doring: Do you know her health condition?

Ms. Barra:  No, | do not know. She sent the doctor’s notice, then, refused. She sent thé doctor’s notice to HR.
That is the protocol HR instructed. She could send to HR but need to report me that.

Ms. Barra: | took part load. It is difficult taking her working load. It is difficult for the Center.
Judge:  Dr. Toney’s notice on 10/8/2014 as exhibit #12. Itis time 12:15. Can || ask how long will be?
Mr. Doring: it wili take 30 min.

Judge: 0.5 hr'later, then take break lunch. You have time to ask later. | got DHMH exhibit #13, DHMH HR Ms.
Toria Livingston 10/10/2014 notice to Ms. Yu.

Mr. Doring: Who is Ms. Livingston? What role? How did you involve with her?

Ms. Barra:  She is HR with PHPA for the personnel decision. She advice employee and supervisor in PHPA as to
what allowable under HR regulations.

Mr. Doring: Do you have any consultation with her?.
Ms. Barra: | have not conversation with Ms. Livingston.
Mr. Doring: What content of the conversation with HR Ms. Livingston between 10/8 and 10/10/2014?

Ms. Barra: | told her Ms. Yu's PEP unsatisfactory, disciplinary action, | gave her everything so far | had.
Accommodation request and what options to her.

Mr. Doring: Did she {Ms. Livingston) was aware of EEO unable to accommodation, that Ms. Yu can’t be given,
EEO rejected accommodation?

Ms. Barra:  Yes
Mr. Doring:  Summary?

Ms. Barra:  Ms. Livingston’s letter advice her that she may resign, retire and disability, if not, she will be

. terminated.
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Mr. Doring: Did you recommend Ms. Yu about these options?
Ms. Barra:  This is Department give all employee in her position.
Judge: Any objection?
Ms. Yu: Ok.
Mr. Doring: Did Ms. Yu excise any option, resign-or retire?
Ms. Barra:  No
Judge: DHMH exhibit #14, termination notice two pages on 10/31/2014. | am going to admit it.
Mr. Doring: Could you tell me of what s this? Do you familiar with this document?
Ms. Barra: Yes. This is the termination notice from Department.
Mr. Doring: Could you tell the stmaw of detail process from 10/10 to 10/31 process of termmatxon notice?
CDA#3, Track#l.
Ms. Barra: Because Ms. Yu did not apply for resign and retire, in fact, termination.
Mr. Doring: Did you consult anydne about her termination?
Ms. Barra: | do not.
Mr. Doring: What process of Department arrive this termination?

Ms. Barra: There are many meetings between administrate leaders, HR leaders, my leader, EEO and Union.
Look out medical record, her performance evaluation history, unsatisfactory recent PEP, numerous of
disciplinary actions, based on all these accumulated factors, they arrived this decision.

Mr. Doring: Did Ms.Yu?...

Ms. Barra:  She prepafed'her mitigation 'factérs, she was provided meeting for PEP, but she refused.
Mr. Doring: Prostate you and other PHPA arrive this decision?

Ms. Barra: Yes.

judge: Any objection

Ms. Yu: En.

Mr. Doring: (Distributed new exhibit)

judge:  #15 exhibit, | am given appeal from 11/14/2014.
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FACT-FINDING CONFERENCE
WEDNESDAY, APRIL 19, 2017
10:00 a.m.

(Xiao-Ying Yu V. Marv:land Debartment of Health and Mental Hygiene)

NAME - JOBTITLE |
S&m EAQKA - CuieF, ERoEmioLoeY %SPECUG,LPQQ
(fsorsr k-\-lc,)
QH weF PLANNER . ?QEPKQ-BONssg{
e Lewrment HHL) Resperse
I‘f’w\w&i &LC{HSQ‘O/* ' Assm"mv& %A€7 ¢ r:( ,D\)\MT\'

OFEICE OF THE ATTORNEY GENERAL
5 STATE OF MARYLAND
} DEPARTMENT OF HEALTH & MENTAL HYGIENE

T Nichotlas E. Johansson

Assistant Attomey General

Suite 302 (410) 767-51862

300 W. Preston Street Fax (410) 333-7894 . .
Baltimore, Maryland 21201 n';ohansson@oag.state.m‘us d
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Maryland Department of Health and Mental Hygiene
20) W. Preston Street « Baltimore. Maryland 21201
Mazrtin O'Mailey, Governoe - Anthony G Brown, L1 Governes - Joshua M, Sharisicin, M.D., Secretary

Ociober 10. 2014

Xiao-Ying Yu
557 Kirkcaldy Way
Abingdon. MD 21009

Dear Ms. Yu.

| am writing in reference 1o your employment status with the Department of
Health and Mental Hygiene, Prevention and Heaith Promotion Administration. We ,
tecently received a letter from the State Medical Director, Dr. Robert Toney. advising us

that i1’ a change in your work environment could not be granted, than it is not
recommended that you return (o work. -

This is 10 advise you that you may resign your position by forwarding a letter to
that effect 1o my aucntion by October 24. 2014 or, if you are eligible, vou may apply for
a disability or service retirement. in Heu of termination. if you choose not to resign or
relire, regreitably based on the Medical Director’s finding, we have no alternative bui to
terminate your employment. Enclosed, piease find an application for the continuation of
health benefits (COBRA}. an Application for Service and Disability Retirement. and a
copy of Dr. Toney’s letter. Should you have any questions or if we can be of assistance
in any way, please don’t hesitaic to contact me on (410) 767-5424. :

Sincerely,

L Lo

Toria Livingston
Persannel Officer 1l
Qffice of Human Resources

Attachments
e File
Sara Barra

Toli Free 1-877-4MD-DHMH ~ TTY/Marvland Reloy Service 1.300.735-2238
Weh Site: www.dhmhostate.md.as




Af/&*[fx /2.1 A, 128

Case 1:17-cv-03260-JKB  Document 53-1 Filed 08/07/18 Page 45’4;9535&;,#5 (ﬂ;}

Delinda Johnson -DHMH- <delinda.johnson@maryland.gov>

' ZRE: CONFIDENTIAL - DHMH Reasonable Accommodation Request Form

1 message

. Ruth Azeredo <ruthazeredo@comcast.net>
Ta: Definda Johnson -DHMH- <delinda johnson@maryland.gov>
Cc: Ruth Azeredo <nuthazeredo@comcast.net>

JRUSPUDI .

Thu, Jul 31, 2014 at 9:52 AM

Ms. Johnson,

As | mentioned to you in yesterday’s telephone conversation and as is stated in the reascnable
sccommodation letier sent to the Agency, the critical component here is “the supervisor,” not supervisien.

We also spoke of sensitivity training for Ms. Barra, 2t 2 minimum.

in addition, | mentioned two openings —one in St. Miary’s County and the other in Howard County. Was
management able to give some information on these?

vou state below that “this is not a possibly {sic} as after today that position is vacant.” Why does the fact that
the position of Medical Director is vacant after today make 2 transfer to that side of the divisicn not

nossible? Who will be supervising that side of the division after today? if it is not Ms. Barra, then it seems
Dr. Yu could move there.

i am conferring with my ciient and then we will, in turn, consult with her medical provider. At that point, |
will provide you with more information.

if you coutd send me your contact information, that would be helpfui. {of course, i do have your email}.

Sast regargs,

Ruth Ann Azeredo -
w Dffice of Ruth Ann Azeredo LLC

1997 Annapolis Exchange Parkway, Suite 300
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Deiinda Johnson -DHMH- <delinda.johnson@maryland.gov>

~RE Reasonable Accommodation Request for Xiao-Ying Yu

1 m&ssage

Ruth Azerado <ruthazeredo@comeast.net> Mon, Aug 25, 2014 at 3:13 PM
To: Delinda Johnson -DHMH- <definda.jchnson@maryland gov>
Cc: nithazeredo@comcast.nat ’

Ms. Johnson,

The oniy point that Dr. Yu and | find particularly disingenuous below is the assertion that the agency “has no
knowiedge of any pending compiaints of discrimination.” Insofar as Dr. Yu's union grievances include
aliegations of discrimination and Dr. Yu has stated that she is being discriminated against not only within union
meetings with management but other meetings, your assertion is not accurate.

in terms of the EEG complaint, you will receive the Charge via the EEQC, as is customary.

ha -

Best regards,

Ruth Ann Azeredo

Law Office of Ruth Ann Azeredo LLC
1997 Annapolis Exchange Park\yay
Suite 300

Annaoolis, Marviand 21401

{41G) 558-1815

{410) 558-1216

Fax: (410)558-1917

www.azeredolegal.com

From: Delirda Johnson -DHMH- [maiito:delinda.johnson@marytand. gov)
Sent: Monday, August 25, 2014 3:03 PM

Yo: Ruth Azeredo

szsbject: Re: Reasonablercommodanon Request for Xizo-Ying Yu

fs. Azerado,
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Delinda Johnson -DHMF S ué)‘ ;d, # 5 5‘;{9

Fwd: CCDPC Medical Director Position Posting

1 message

Donna Gugel -DHMH- <donna.gugel@maryland.gov> Thu, Aug 28, 2014 at 10:03 AM
To: Delinda Johnson -DHMH- <delinda johnson@maryland.gov>
Cc: Michelle Spencer -DHMH- <michelle.spencer@maryland.gov>

Cefinde,

See below for our response.

Thanks
Donna

Forwarded message ————

Erom: Definda Johnson -DHMH- <gelinda.johnson@maiyland.gov>

Oate: Wed, Aug 27, 2014 at 11:09 AM

Subject: Re: CCDPT Medical Director Position Posting

To: Michelle Spencer -DHMH- <michelie.spencer@maryiand.gov>, Donna Gugel -DHMH-
<Donna.Cugsl@maryland.gov>

Helio Collezgues,

Yu's_attormey insists the only accommodation that exists is 2 change in SUpPevisor. She states that Knsty Pier
met with staff in April and informed them of a re-orgamization, which she believes creates an opportunity for to
remove Yu from Barra's supervision. Could either of you clarify this?

Also, please answer the following:

1. How many staff did the former Medical Director supervisor ? What are the titles of the subordinates? Who
supervises this staff now that the position is vacant? .

The previous Medical Director supervised three positions (2 PiNs Rezlth Paiicy Analyst 1t and Program
Administrator |; one contractual Program Coordinator). The positions are temporarily supervised by the Center
Director. The previous medical director resigned and left her position at the end of July. The new MSZ22 for the
Center Medical Director does not inciude staff supervision.

in April when Ms. Pier assumed ihe role of the director of the Center for Chronic Disease Prevention and Controt
she stated that she was going to look at the Center and its structure and that she may make some changes.
Ms. Pier is cumently working on an Action Pian for the Center, and staff were informed that there may be
modest responsibifity changes. The Action Plan is scheduled to be compieted by the end of the calendar year.

As the Chief Epidemiologist for the Center, ang the supervisor of the Epidemiclogy and Special Projects section

of the Center, Ms. Barra is the appropriate. trained and experienced management staff in the Center to supervise
any and all epidemiotogists in the Center, including Ms. Yu.

2. Provide in writing what specific hardships exists for PHPA transieming to other supervisor?

PHPA does not have any vacant Epi 1l positions. I there are any vacant EP1 i1l positions, Ms. Yu wouid need
to. submit an appiication and compete with other candidates for the position.

| am availeble with any questions of concems at 410-787-5184.
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1997 Annapolis Exchange Parkway, Suite 300 ruthazeredo@comcast.net
Annapolis, Maryland 21401 Tel. 410-558-1915
www.azeredolegal.com July 23,2014 Tel. 410-558-1916

Fax, 410-558-1917

VIA EMAIL (jennifer.english@maryland.gov) and U.S. CERTIFIED MAIL
Jennifer English

Department of Health & Mental Hygiene -

Office of Human Resources

201 W. Preston St. Room 111

Baltimore, Maryland

Re: Reasonable Accommodation of Xiao-Ying Yu
Dear Ms. English:

This correspondence is a request by Xiao-Ying Yu (“Dr. Yu") for reasonable accommodation in
her workplace. Dr. Yu was propelled to take time off pursuant to the Family Medical Leave Act
(“FMLA?) as a result of the emotional and psychological harm she has suffered since working under the
supervision of Sara Barra (“Ms. Barra”). Dr. Yu’s FMLA is currently approved through August 29,
2014.

Pursuant to the Americans with Disabilities Act, the Rehabilitation Act and the Maryland Human
Relations Statute, Dr. Yu is formally requesting a reasonable accommodation for her disabilities —
anxiety and depression. Enclosed is a letter from Dr. Yu’s healthcare provider addressing what Dr. Yu’s
disabilities are and what can be done to reasonably accommodate them. The difficulty here is that the
accommodation that is integral is that Dr. Yu not be supervised by Ms. Barra. (Ms. Barra’s treatment of
Dr. Yu has triggered several grievances/appeals through Dr. Yu’s union and will be addressed in the
EEO complaint that Dr. Yu is filing).

So as to reach a workable solution, Dr. Yu is asking that she receive the reclassification to
Epidemiologist 111, which was supposed to occur a while back and also be placed under the supervision
of the Medical Director. It is my understanding that Dr. Yu’s current working Center is set up in such a
way that there is a Center Director and then under the Center Director, it is broken out to two parts. One
is under the Medical Director (who has resigned and will be leaving on or about 7/31/14) who leads
program managers and specific program evaluators, and the other is under Ms. Barra, whose title is
Chief (a recently created position after Ms. Barra did not remain as Acting Deputy Director) and who
leads specific project coordinators and Dr. Yu, an epidemiologist who has worked for all Center chronic
disease programs since 2009. Dr. Yu’s many years of applicable experience, her stellar work history
(pre Ms. Barra) and her high level of commitment to the Agency should not be ignored or squandered.
This transfer would remove Dr. Yu from Ms. Barra’s supervision and allow her to continue with her
career.

. Please contact me at (410) 558-1915 to discuss the above.

Sipeesely,

Ruth Ann Azeredo

Enclosure
ce: Dr. Yu
47 USCA4
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--------- Forwarded message ----------

From: XIAO-YING Yu <xiaoying.yu67@gmail.com>
Date: Wed, Aug 6, 2014 at 7:01 PM

Subject: Re: Reasonable accommodation

To: Ruth Azeredo <ruthazeredo@comcast.net>

Dear Ruth,

Thank you very much for your detail and specific instruction, I will let my doctor know
and ask her help to work explain why and how my working with Ms. Barra triggered
acute symptoms as your instruction.

I am so glad to learn that you have reviewed 23 case same as my condition and are going
to rework on my draft. For your convenience, before I can reach my doctor in my next
visit (8/9/2014) to address those issues as you listed, I would like to answer your question
as following:

1. St Mary's epidemiologist job description and my application (see attached, e-mail was
returned as e-mail address was wrong but he received my fax. He informed me that I was
evaluated as the best qualified person for DHMH epidemiclogist III;

2.1 have not applied Howard epidemiologist III position and have not copied the position
description.

3. The current office medical director position opened from 7/23-8/4/2014. The heart
disease and diabetes program administrator: Ms. Adelline Ntatin and obesity &school
health program manager: Ms. Erin Prinston and PHHS program coordinator/contract
1305 program evaluator (since 9/2013) Ms. Erica Smith work under Medical director.

4. My responsibility for CDC-supported 1305 program (that is the office major founding
resource and major work cover heart disease, stroke, diabetes, obesity, health care, school
health and community health) is specifically designated by DHMH, PHPA and my
current Center managers as 100% time working epidemiologist and my salary supported
by 1305 program grant (Ms. Sara Barra was not initially included in this program, but ex-
medical director has insisted on including Ms. Barra as 0.5 time worker listed with other
office managers together). My job duties and Ms. Erica Smith job duties are stated
respectively in the 1305 program application, but all my jobs have been taken away by
Ms. Barra to Ms. Erica Smith (I have sent your the summary table of out loop programs
and office reports to CDC indicated that my name has been completely deleted as Ms.
Barra's instruction). I have included major description into the DHMH form in the part
of "...limitation prevents me from ...", for your convenience, see below:

Provide population-based epidemiological support for the program including processing
and analysing data to determine changes in trends and probable causes of
epidemiological problems, identifying existing data systems 0 assess morbidity and
morality associated with chronwic diseases, leading the design, data collection and
analysis of evaluations associated with programmatic initiatives, and implementation




-
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and evaluation of control or prevention measures.

Ms. Barra deleted all of these duties in her revised MS-22 performance standards but
focus on "the writing and summary".

5. The suggestion by Ms. Johnson for accommodation are what Ms. Barra stated in

her "Improvement plan’ on 6/9/2014. Ms.Barra made untruthful evaluation and memo,
set up the PEP standards and "improvement plan" and tasks for me to do within 90 days,
if she think I fail her task, she has power to make "unsatisfactory" again, then additional
90 days, if she still think I fail her task, she can terminate me. Usually other office
managers will not against her for protecting me. As you can see for attached
"improvement plan, this "improvement plan" will immediately trigger my acute
symptoms and make my anxiety, depression into more worse condition.

Thank you very much again and best regards,
Xiao-Ying




Case 1:17-cv-03260-JKB Document 4-1 Filed 12/08/17 Page 147 of 193 '
Aﬁw{fx 124 /W/% JKB-I7-cu~ 3260

W&—/wr |

Exhibit 31a.

From: Delinda Johnson -DHMH- [maiito:de!inda.iohnson@marvland.qov]

~ Sent: Wednesday, September 03, 2014 1:51 PM

To: Ruth Azeredo
Subject: Re: Follow up regarding reasonable accommodation and copy of EEO complaint sent to EEOC

Good Afternoon Ms. Azeredo,
Please see the attached correspondence addressing Ms. Yu's reasonable accommodations request.

Sincerely, -

Delinda A. Johnson

Equal Access Compliance Manager

Equal Access Compliance Unit

Office of Equal Opportunity Programs
Department of Health and Mental Hygiene
201 West Preston Street, #514B '
Baltimore, Maryland 21201

4]0-767-3184 (office) / 410-333-3337 (fax)
delinda.johnson@maryland.gov

From: Ruth Azeredo [mai!to:ruthazeredo@comcast.net]

Sent: Tuesday, September 02, 2014 7:52 PM

To: 'Delinda Johnson -DHMH-'

Cc: ruthazeredo@comcast.net

Subject: Follow up regarding reasonable accommodation and copy of EEO complaint sent to EECC

Ms. Johnson:

1 am following up on the reasonable accommodation request. Also, though I know you will
receive this from the EEOC, I am enclosing the EEO complaint that was sent to the EEOC today.

Best regards,

Ruth Ann Azeredo

Law Office of Ruth Ann Azeredo LLC

1997 Annapolis Exchange Parkway -
Suite 300

Annapolis, Maryland 21401
(410) 558-1915

(410) 558-1916

Fax: (410)558-1917

www.azeredolegal.com

186 USCA4
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DHMH "7 #epss

Maryland Department of Health and Mental Hygiene
201 W. Preston Street « Baltimore, Maryland 21201

Martin O Matley. Govemor — Anthony G. Brown. Li. Governor — Joshuu M. Sharfsicin, M.D.. Scerctany

September 3. 2014

Via Email and First Class Mail
Ruth Ann Azeredo, Esquire
1997 Annapolis Exchange Parkway. Suite 300

Annapolis, Maryland 21401

Dear Ms. Azeredo:

[ have reviewed your client, Xiao-Ying Yu’s, request for reasonable accommodation in accordance with State
and Federal laws, policies, and procedures. Specifically. Ms. Yu has requested a change in supervisor and/or a
reclassification to an Epidemiologist [11 due to symptoms associated with her medical condition. it has been
determined that these requests are not reasonable and create an undue hardship 1o the Prevention and Health
Promotion Administration: therefore, Ms. Yu's request is denied.

DHMH has suggested and engaged in dialog about possible reasonable accommodations that might assist Ms.
Yu in performing the essential functions of her current position including. but not limited to: implementing
revisions in supervisory strategies and communication methods of her current supervisor; scheduling meetings
1o provide guidance, feedback or discuss progress and/or issucs; providing written summarics

. and/confirmation of instructions and/or management expectations: developing a process for handling conflict
with her current supervisor: dividing larger projects inlo smaller tasks: modifying break scheclule and/or
granting permission Lo utilize stress management techniques at work. On behalf of your client, you declined
trying any of these accommodations as long as your client remained under supervision of her current
supervisor. DHMH remains open to discussing other possible accommodations.

Please be advised that the ADAAA does not require the employer provide the exact accommodation that an
employee and/or physician requests; it only requires that the accommodation be feasible and effective so thai
the employee can perform the essential functions of the job. in this case, you have indicated that the employee
can perform her essential functions under different supervision. a proposed accommodation that this office has
determined to be unreasonable.

For additional information regarding your client’s rights to pursue this malier, you may contact the following

apencies:

Maryland Commission on Civil Rights Equal Employment Opportunity Commission
6 St. Paul Street. 9" Floor 10 South Howard Street, 3 Floor

Baltimore, Maryland 21202 Baltimore, Maryland 21201

(410) 767-8600 (410) 962-3932

Sihccrel)a /-) A
I
DRSS S
Delinda Johnson.[Equal Access Compliance Manager
‘ 410-767-3184

Tolt Free {-877-4MD-DHMH — TTY/Maryland Relay Service 1-800-735-2258
Web Site: www.dhmh.maryland_gov

187 USCA4
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Maryland Department of Health and Mental Hygiene
201 W. Preston Street  Baltimore, Maryland 21201
Martin O’Malley, Govemor — Antbony G. Brown, Lt. Governor — Joshua M. Sharfstein, M.D., Secretary

MEMORANDUM
TO: Ms. Xiao-Ying Yu
557 Kirkcaldy Way ; :
‘Abingdon, MD 21009 /
FROM: Jennifer English \ )X{L -~
Administration Unit % |
: : DHMH Office of Humag Resources
RE: . Employee to Employee Leavé Donétion.- Disapproval

DATE: August 28, 2014

This memorandum serves as notification that the employee to employee leave donation submitted on
August 26, 2014, is denied because the medical documentation you submitted was insufficient to support your
Leave request. , K

In accordance with Code of Maryland Regulation (COMAR), you may appeal the denial within 14 days
‘receiving this letter. We are enclosing an Appeal Form (MS-406), an Authorization Form for Release of
~ecords and Information and examples of Medical Documentation to assist you in the appeal process. If you
choose to submit an appeal, please complete the Appeal Form and the Authorization Form for Release of
Records and Information and send them to: - '

Ms. Margaret Embardino

Department of Budget and Management

301 W. Preston Street, Room 508

Baltimore, MD 21201 ’

Phone: 410-767-4483 Fax: 410-333-5440
_ Email: margaret.embardino@maryland.gov

In addition to submitting your information, please have your treating physician(s) fax any medical
records that support your absence. The medical documentation should address the period of time for which you
need leave. It must include detailed information that explains the severity and duration of your medical
condition(s).

If you have any questions, feel free to contact me at 410-767-5532.

‘: - Steve Elmore
Medical File '
Toll Free 1-877-4MD-DHMH — TTY/Maryland Relay Service 1-800-735-2258
Web Site: ww.dhrrm_state.md.us

183 USCA4
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Exhibit 31d.

---------- Forwarded message ----------

From: Sara Barra -DHMH- <sara barra@maryland.gov>

Date: Wed, Sep 3, 2014 at 12:49 PM

Subject: Re: seek help for the password of my office mail box has been changed by someone
To: XIAO-YING Yu <xiaoying.yu67@gmail.com>

Cc: Kristi Pier -DHMH- <kristi.pier@rmaryland.gov>

Xiao-Ying,

Good afternoon! Email access will be restored when you return from leave on September 30,
2014.

Best,
Sara

Sara Barra, MS

Chief, Epidemiology and Special Projects

Center for Chronic Disease Prevention and Control
Prevention and Health Promotion Administration
Maryland Department of Health and Mental Hygiene
201 W Preston St, Rm 306

Baltimore MD, 21201

(P) 410-767-6781

(F) 410-333-7106

On Sat, Aug 30, 2014 at 9:42 AM, XJIAO-YING Yu <xiaoving.vub7{@gmail.com> wrote:
Good morning, Sara and Kristi,

The password of my office mail box (xiao-ving.vu@maryland.gov) has been suddenly changed
by someone on 8/28/2014, but I have not received any notice and you know my personal mail
box. So.1 could not access my office mail box. Could vou look into this and help me to access
my office mail box?

Thank you and best regards,
Xiao-Ying

190 USCA4
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Exhibit 32.

Ms. Yu sent her detail accommodation requests to her former lawyer on 8/6/2014 (see separate
form). Because she did not hear a response from Ms. Johnson and some feedback she heard from
her former lawyer indicating the confusion. Therefore, she wrote additional letter to OEOP Ms.
Johnson on 9/29/2014. ‘

From: XIAO-YING Yu <xiaovine.yub7{@gmail.com>

Date: Mo, Sep 29, 2014 at 12:22 PM

Subject: Confidential DHMH reasonable Accommodation Request
To: delinda.johnson@marvland.gov :

September 29, 2014

Via Email and Certified Mail

Delinda Johnson

Equal Access Compliance Manager

Equal Access Compliance Unit

Office of Equal Opportunity Programs
Department of Health and Mental Hygiene
201 West Preston Street, #£314B
Baltimore, Maryland 21201

Dear Ms. Johnson:

I have received your letter sent to Ms. Ruth Azeredo on 9/3/2014. 1 am writing this letter to you
to continue the dialog with DHMH about my accommodation request. I would like to discuss
this matter with DHMH myself, as it 1s not financially feasible to have Ms. Ruth Azeredo
continue to handle all aspects of my work situation.

First, it seems there is a misunderstanding about our accommodation request for the
“reclassification to an Epidemiologist I1I". This reclassification was approved by DHMH and
DBM in 2011, but follow up paper work to complete the reclassification was not completed.

As you know, the symptoms associated with my medical condition are caused by Ms. Sara
Rarra’s mistreatment. The accommodation request to “change supervisor and to complete the
reclassification” would allow me to perform my essential functions as clearly stated in the letter
Ms. Azeredo sent to you on 8/19, with Dr. Bisson’s medical documentation and completed
DHMH ADA form.

On 8/7/2014, Ms. Azeredo asked me if I would like to consider alternative accomrodation such
as to do Tele-work and e-mail reports to Ms. Barra and Cc. to CCDPC director. I told her this
would not improve my symptoms and assist me to do my essential job because most harassment
from Ms. Barra was through her e-matls.

191 USCA4
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I am willing to put aside the accommodation request “to complete reclassification” and wait for a
good time when DHMH could complete the previously approved reclassification. This issue was
brought to the attention of DHMH HR regulation Director, Mr. Harold Young and DHMH
Secretary Dr. Jushua Sharfstein in my 2/1 /2014 addendum, which 1 sent along with the Union
appeal.

Additional information to consider is that Ms. Barra came to CCDPC in 7/2011 when her
previous division director retired and employees were distributed 1nto different offices. She s
the epidemiologist designated by DHMH to work with Maryland BRFSS with another
statistician and Maryland Assessment Tool for Community Health (MATCH) after Dr. George
Thrope became sick in 2011. In addition, Ms. Lee Hurt gave Ms. Barra the information related
to children surveillance system and database when she resigned in 2013. Therefore, Ms. Barra,
as the epidemiologist, has a job deseription which s completely different from mine. However,
most of my job responsibilities and participation in office projects and programs have been taken
away by Ms. Barra and all of the office projects/programs included in the performance standards
of my MS-22 have been deleted. Many job functions, such as providing recommendations to the
office director and co-workers and communicating with internal and external contacts etc., bave
been restricted and prohibited in the modified MS-22 and several “Internal memorandums”
generated by Ms. Barra. Instead of using my epidemiclogic and analytic professional skills and
experience, Ms. Barra, as my supervisor, focused on “writing and ope-to one meetings with her”
based on her needs. This is also stated in her “180 days- improvement plan” (to terminate me)
based on her untruthful statements and self-contradictory performance evaluation of me.

We still believe, because CCDPC director Ms. Kristi Pier informed us about reorganization of
the office structure to better utilize all employees’ experiences and skills, our accommodation 1o
allow me to work under a different supervisor should not create an undue hardship to the
Prevention and Health Promotion Administration. In fact, this would be a great benefit to
limiting the negative impact by Ms. Barra and building a healthy office working culture and
honest and co-operative communication system and as well as enhance the effectiveness and

efficiency.

The EEOC complaint file we sent to the Federal EEOC office in Baltimore is to seek their help
and protection (also sent to you on 9/2/2014). We delayed filing this complaint, while actively
seeking the help of DHMH in finding a solution to stop the bullying, discrimination, and
retaliation by Ms. Barra and allowing me {o return to work under a different

supervisor. Although we have been unsuccessful over the past several months, 1 continue to
hope this matter can be resolved.

Sincerely,
Xiao-Ying Yu,

557 Kirkcaldy Way,
Abingdon, MD 21009
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Maryland Department of Health and Mental Hygiene
201 W. Preston Street, Room 514 « Baltimore, Maryland 21201

Martin O’Malley, Governor — Anthony G. Brown, Lt. Governor — Joshua M. Sharfstein, M.D., Secretary

Request for Reasonable Accommodation

To request a reasonable accommodation complete this form and present it to your unit/program ADA
Designee. Contact information for DHMH unit ADA Designees can be obtained by contacting the
OEOP Egual Access Compliance Unit at 4] 0-767-6600.

Requesting Party’s Name: Job Title / Position Applied to or Program Name:
Ms.Ruth Azeredo for Xiao-Ying Yu Xiao-Ying Yu is Epidemiologist in DHMH, PHPA CCDPC
Daytime Phone Number: Request Date: | Address:

’ 19:7/23/2014 by Ms. ! Law Office of Ruth Ann Azeredo LLC
410-558-1915 Azeredo and Dr. Bisson‘i 1997 Annapolis Exchange Parkway, #300

D™ 8/2/2014, see above| Annapolis, Maryland 21401

Please check one: Employee Applicant Program Participant

If employee, Supervisor’s Name
and Phone Number:

State the functional limitations that you experience as a result of your health condition:

NOTE: SPECIFIC DISABILITY NEED NOT _BE DISCLOSED

1.Xiso-Ying Yu’'s (Dr. Yu) exmwa anxiety, fearfulness, emodons and depression caused by her immediate supervisor, Ms.

ISara Barra’s (Ms. Barra) daily bullying, harassment and retaliation associated with downgraded Dr. Yu’s performance
valuation, restricted and deleted her job duties by changing her MS-22 and routinely generating personnel/mitigation

! eetings, internal memos and disciplines have interfered with her memory and concentraions.

| Frequent harassment including unreasonable confusions and request by Ms. Barra,( not allowed Dr. Yu to clarify) often
ade her panic attacks include extra thirst, hand shaking, flushing, tachycardia chest pain, that have led to anti pantry
lanxiety and interfered with her focusing on her regular work like review references and data analyses. i
My limitation(s) prevents me from performing the following program or work related '
‘%cﬁvities:

ecause Dr. Yu’s limitations resulted from anxiety, depression and panic attacks are directly related to Ms. Barra’s
bullying, harassment and retaliation, including her “improvement plan” (6/9/14), Dr. Yu rather emphasizes the limitations
*and restrictions given by Ms. Barra who seriously interferes with her job duty and related activities and prevents Dr. Yu
rom doing her job in office projects/programs than address her limitation only resulied from her health conditions. Dr.Yu
ks the full time daily working epidemiologist and 100% of her salary from CDC supported the office 1305 program, which
Es office major founding resource. Dr. Yu’s major job duties and activities are stated in 1305 program as: “Processing and
lnalyzing data, identifying existing data systemn, leading the design, data collection, and analysis of evaluations associaied
fwith programmaric initietives, and implementation and evaluation of control and prevention measures”. Dr. Yu has
requested on 3/22/2013, 6/28/2013, 11/20/2013 and 3/11/2014 by e-mails to Ms. Sara Barra regarding Supervisor's
Isermission for her to participating in the office —organized events related 10 chronic disease programs especially 1305
Erogram and reviewed/participated in 1305 related working plan. However, Dr. Yu has never been allowed to review, or
o be aware of CDC’s instruction for 1305 program from 2/26/2014 till 3/11/2014 {when Ms. Adeline Ntatin released to
IDr. Yu) and to have given an equal opportunity to participate in the discussing and preparing the 1305 working plan. In
dition, Dr. Yu’s name has been completely deleted from 1303 enhanced program working plan and progress report 3
{wirhout any explanation to her that Ms. Barra instructed 1o send to CDC on 3/27/2014, again on 4/28/2014.

| —
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I am requestimg accommodation because: it BxhsE

0O 1 am appiying for employment and the accommodation will allow
me to partcipate in the application/ selection process.

0] 1 am currently employed by the Suate of Maryland and require an
accommodation in my cigrent posinon.
1 am a person seeking an accommodation so that I'may participate

] in 2 DHMH program, service or activity for which Iam otherwise
qualified.

The accommodation I am requesting is:

(Describe the type of accommodation, suggestions for work site, exam or program site modifications or
specific job duties that may be restructured to facilitate your employment or participation, and the details of
how cr where the accomrmodation (if purchasable) may be obtained, including the cost, if known).

1. To be removed from the harasser: Ms. Sara Barra bullied Dr. Yu by controlling office meeting invitation and
e-mails with her supervisor and Chief power and forbid Dr. Yuto have an equal opportunity to access data and
information resources related to programs, exchange information through internal and external contacts and
professional friendship, provide recommendations and information to office director, which, however, are listed in her
job duties and related activities in MS-22 form since she came to DHMH in 2009.

2. To receive the relief from the harassment:

1) To stop the harassment by granting the reclassification to “Epidemiologist III”" that has been deprived by the
ex-medical director Maria Prince who refused to do proper reclassification forms after DHMH and DBM approved ex-
office director Dr. Audrey Regan’s application in 4/2011(due to Dr. Yu’s job duties were expanded from heart disease
End stroke in 11/2009 to all chronic disease programs and supervision was changed from general to manager since
( /2010). This deprivarion has been greatly inhibiting Dr. Yu’s performing her job duty (she bas not been allowed to do
fnything without Ms. Barra’s permission and approval) as Dr. Yu was informed that as epidemiologist II, she must be
lunder Ms. Barra’s supervision, while Ms. Barra was promoted as “epidemiologist 11" position by Dr. Prince with the
DHMH and DBM approved PIN number immediately after ex-director Dr. Regan left 12/2011.

2) To give an equal opportunity to Dr. Yu as other DHMH epidemiologist and CCDPC co-workers has to
hllow her to compete for her job and access the privileges of employment. Ms Barra has been preventing Dr. Yu from
barticipating in the office projects/programs by modifying her MS-22 with deletion and restriction of her job duties,
removing all projects from her performance standards, forbidding her to use her best professional experiences and
kills to perform her job duties. Also, Ms. Barra has generated a set of memos to restrict and prevent Dr. Yu from
ceessing information resource to do her job and clarifying much confusion Ms. Barmra intentionally generated to mis-
ead DHMH managers and co-workers. In addition, in order to prevent Dr. You from receiving privilege of
mployments, Ms. Barra has inserted a sct of documents, even that do not reflect the fact, into Dr. Yu's personnel file
ithout informing Dr. Yu, such as 3/31, 5/20 and 6/9/2014 memos and 3 of total S disciplines on 2/3/2014, 3/18/2014
Lvnd 6/9/2014 although those disciplines are during appealing process.

In summary, in order to best utilize each CCDPC employee’s knowiedge, experience and skills, CCDPC Director
Ms. Kristi Pier has planned to reorganize office structure and informed each of CCDPC employees by meeting with
leach of us including Dr. Yu on 4/29/2014. Therefore, Dr. Yu requests the accommodation to be removed from the
Ezmrasser, Ms. Barra to another branch of the office: New Medical director will not result in any undue hardship or

| inistrative burden but benefits to the healthy office culture and fair working system building and operations. In
lddition, Dr. Yu requested to receive the relief from the harassment by considering completing those previous missed
proper reclassification forms, modifying MS-22, clearing up her personnel file with her new supervisor as HR policy
instruction and also working out the best fiexible working hours and working styles as new supervisor’s convenience
and needs of CCDPC projects/programs including 1305 program. ‘

Page 2 of 2
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/ selection process or program as follows:(Describe how the accommodation will assist you) 5@17'07“
1. To be removed from the harasser, Ms. Sara Barra to new Medical Director: ' 22560
This will give Dr. Yu great mental relief from Ms. Barra’s daily bullying, harassment and retaliation, especially Ms. y B
Barra’s “improvement plan” that was based on the 2014 untruthful annual performance evaluation Ms. Barra has pianned A
and generated for Dr. Yu on 6/9/2014 during Dr. Yusick leave time. This accommodation will allow Dr. Yu to focus and

concentrate on her work to do all her best for 1305 program as DHMH PHPA and CCDPC managers expectations without

fearfulness how to respond the continuous confision and retaliation plan as Ms. Barra has been generaiing for Dr. Yu.
2. To be relieve from the harassments: '

1) Reclassification with proper forms for “Epidemiologist I1": Dr. Yu has trusted DHMH leadership, so she has
beard this unfair employment practice since 8/2011 and hopes this is the good timing to solve this after change 10 new
supervisor. This will allow Dr. Yu to use her best knowledge and professional working experience and skills that Ms.
Barra has been resmicting her although she has actively communicated with Ms. Barra by verbally and many e-mails for
office projects/programs including GIS grant application that she has checked with Ms. Barra after received the notice from
(CDC/NACDD in 2/2014, but Dr. Yu has never heard any feedback from Ms. Barra.

L 2) According to HR policy, modifying MS-22, clearing up:Dr: Yu's personnel file when Dr. Yu is allowed to
han

ge t0 DEW SUPErvisor: Modifying MS-22 to reflect Dr. Yu's job duty and office programs especially her performance

Etandards and removing those specific restricions Ms. Barra has given to Dr. Yu will allow her to have egual opportunity

o access database and information resources, exchange information, participate in office projects and programs, provide

i ecommendation and information to office as herjob duty required and epidemioclogist function Jisted in MiS-22 and 1305
program without Ms. Barra’s suppression. ‘
! In summary, because Dr. Yu’s current health condition is caused by Ms. Barra’s bullying, harassment and
lretaliation, to be removed from Ms. Barra and to be relieve from the harassments will reduce Dr. Yu's tremendous STess -

d extreme anxiety, depression and panic attack symptomns and allow her to gradually recovery, do her job efficiently !
Evnithout daily facing the conflicts in how to do the best for her job duty and deal with Ms. Barra’s restriction, confusions as ‘

|

well as suppression (by not allowing her to work with the basic working condition and data information) .

{1 UNDERSTAND THAT I MAY BE REQUIRED TO PROVIDE MEDICAL
INFORMATION FROM MY HEALTH CARE PROVIDER AS PART OF THIS
PROCESS. :

SIGNATORE | ,  DATE

PRINT NAME
Please forward to:

Delinda Johnson

" Equal Access Compliance Manager

Office of Equal Opportunity Programs
Equal Access Compliance Unit
201 W. Preston Street, Room 514B

Baltimore, MD 21201

Office: (410) 767-5184

Fax: (410)333-5337

Email: Delinda.Johnson@maryland.gov
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Maryland Department of Health and Mental Hygiene
Prevention and Health Promotion Administration

Center for Chronic Disease Prevention and Control
Organizational Chart '

Exiibit 35 a|

QJ’ KB~ T-ci-3 72

Compld-Ex-fis 3

March, 2003
Donald Shell, MD, MA
CCDPC Director .
________________________________________ Andrea Bankoski
o VDU Manager
Vacant TBD ' Monica Franklin '
Fiscal Caordinator , Administrative Aide
Maria Prince, MD, MPH 2 g/u,YeSf‘}.lf*"'c %‘9{5 . - Sara Barré, MS
Medical Director Pre 1zgsd M){’#""’ Hartrs _ Chief, Epidemiology and Special
Ygf/(gc-uv( ey Paeid= 279 Projects
A it i By /PRy (Ty /Al Sl ¥ P PR /YR
She T ‘ﬁily w?%acg{/“ r%ﬁ _
Preventive Medicine Resident - Brin Peoniston, MSW . Katie Joncs, MSW Tara Snyder
‘ CTG Manager Health Policy Analyst Health Communications
: : Jeff Norris, Ph.D.
Modical Student CTG Evaluator Debra Celnik, RD, MS, LDN Xiao-Ying Yu, MD, MS -
Nutritionist Epidemiologist
Erica Smith, MS Adelline Ntatin, MPH, MBIM, MA
Coordinated Chronic Diabetes/Heart Disease & Stroke
Disease/PHHS
Ashley Fried, MHA, MCH Vacant Vacant
Wellness Coordinator QI Coordinator Food Palicy Analyst
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Organizational Chart
April 2014 ~ Oct, 2014

Kristi Pier, MHS, CHES
CCDPC Divector

Monica Franklin
Administrative Aide

| . | —

" Vanessa Walker Harris, MD ' . Sara Barrn, MS
Medical Director ) . | Chief, Epidemiology and Special
198013 ~ Voo D, R&fb\ » _ Projects
Aoy, Mp, MBA wpbeadbny Xoy: o sl
She, twspered yob 4201
, o el meee i e ?«Wf—i -----------------
Lrin Penniston, MSW- . Erica Smith, MS ' " Blair Inniss, JD ' Tara Snyder’
- CTG Manager Coordinated Chronic Health Policy Analyst | ' 1 Community Health Edycator I
: Disease/PHHS ’ ‘ ‘
Jeff Norris, PhD Adelline Ntatin, MPH, MBIM, Debra Celnik, RD, MS, LDN A Xino~Ying Yu, MD, MS
CTG Evaluator —— ‘MA : Nutritionist . Epidemiologist 11
' Diabetes/Heart Disgase & Siroke : : )
Ashley Fried, MS Cleo Bonglack, BA ' ' L | -~ Vacant ]
Commnity-Clinical Linkages 11 Health Systems Coordinator S ’ BRESS Coordinator
Coordinator '
Attia Goheer, MHS Carley Dyer, MPH
Community Outreach Million Hearts Q1
Coordinator Coordinator
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Ocilober 2014
Kristi Pier, MHS, CHES
CCDPC Director
Resa Alavi, MD, MBA Monica Franklin
Medical Director Administrative Alde
Erin Penniston, MSw Adelline Ntatin, MPH, MBIM, MA _ Erica Smith, MS Sara Barra, MS
State and Local Public Health State Public Health Actions Coordinated Chronie Chief, Epidemiology and Special
Actions Manager Coordinator Disease/PHHS Profects
s ! ‘ N M
Lo Ly _ || Debra Celnik, RD, MS, LDN
E T rFNorrls, PD o Cleo Bonglack, BA e ' . Component | Nutritionisy
State and Local Public Health Health Sysieins Coordinator. T
Aoti U P N S
ctions Evafuator | Georgette Lavetsky, Mg
Vv ' Carley Dyer, MPH BRFSS Coordinator
: acant , ! ' . , : .
State and Local Public Heaith Million Hearts QI Coordinator e
Comp 1 Coordinator : Tara Snyder
T Ashley Fried, MS . — Healrh Communications
Voo 1 Community-Clinical Linkages _,%
—~ State andLocalI’ubli_c Health Coordinator .
Comp {1 Coordinator Xlao-Ying Yu, MD, ms
1 State Publy,
) Attia Goheer, MHS T dc Ha?"h""‘”"”
Vacant o Community Outreach . Pidemiologlst
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U.S. District Court
District of Maryland (Baltimore)
CIVIL DOCKET FOR CASE #: 1:17-¢v-03260-JKB

_Lx/ it °2 f i Py o5y

APPEAL CLOSED,FEEPRO

Yu v. Neall et al ’ Date Filed: 11/06/2017

Assigned to: Chief Judge James K. Bredax Date Terminated: 06/26/2018

Demand $750,000 Jury Demand: Plaintiff

Case in other court: Fourth Circuit Court of A.ppeals 18- Nature of Suit: 440 Civil Rights: Other
- 01889 Jurisdiction: Federal Question

Cause: 28:1331 Federal Question: Other Civil Rights

Plaintiff ,
Xiao-Ying Yu represented by Xiao-Ying Yu
557 Kirkcaldy Way
Abingdon, MD 21009
410-671-9823
Email:
PRO SE

Eric Hawkins
6615 Wilson Lane
Bethesda, MD 20817
240-600-1126

- Email: eric/@hawkinsattornev.com
TERMINATED: 08/01/2018
ATTORNEY TO BE NOTICED

William X Zou

Law Offices of Xian Feng Zou
136-20 38th Ave. Ste. 10D
Flushing, NY 11354
7186619562

Fax: 7186612211

Email: zoulawotficeivahoo.com
TERMINATED: 08/01/2018

PRO HAC VICE

ATTORNEY TO BE NOTICED

V.
Defendant

Robert R. Neall represented by James Nelson Lewis
Maryland Department of Health Office of the Attorney General
Secretary Department of Health

300 West Preston Street

Suite 302

https://ect.mdd.circ4 den/cgi-bin/DktRpt.pl7998281057761399-L_1_0-1 8/16/2018
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Baltimore, MD 21201

(410) 767-5162

Fax: (410) 333-78%4

Email: James.Lewisl{@marvland.gov

LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Defendant
David Brinkley represented by James Nelson Lewis
Maryland Department of Budget and (See above for address)
Management Secretary LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Email All Attorneys |

Email All Attorneys and Additional Recipientsj

Date Filed # | Docket Text

11/06/2017 1 | COMPLAINT against David Brinkley, Dennis Schrader ( Filing fee $ 400

: receipt number 14637101819.), filed by Xiao-Ying Yu. (Attachments: # 1
Cover Letter, # 2 Civil Cover Sheet)(bas, Deputy Clerk) (Entered:
11/07/2017) v

11/16/2017 2 | ORDER Directing plaintiff to submit completed summons to the Clerk and
the Clerk SHALL prepare and issue and return summons to Plaintiff. Signed
by Chief Judge James K. Bredar on 11/16/2017. (¢/m 11/16/17 bas, Deputy
Clerk) (Entered: 11/16/2017)

12/07/2017 3 | Summons Issued 21 days as to David Brinkley, Dennis Schrader.(c/m
12/7/17 bas, Deputy Clerk) (Entered: 12/07/2017)

12/08/2017 4 | AMENDED COMPLAINT against David Brinkley, Dennis Schrader, filed
by Xiao-Ying Yu. (Attachments: # 1 Exhibits)(bas, Deputy Clerk) (Entered:
12/11/2017)

12/15/2017 5 | SUMMONS Returned Executed by Xiao-Ying Yu. David Brinkley served on
12/13/2017, answer due 1/3/2018; Dennis Schrader served on 12/13/2017,
answer due 1/3/2018. (Attachments: # 1 Cover Letter)(bas, Deputy Clerk)
(Entered: 12/18/2017)

01/03/2018 6 | MOTION to Dismiss for Failure to State a Claim by David Brinkley, Dennis
Schrader (Attachments: # ! Supplement, # 2 Text of Proposed Order)(Lewis,
James) (Entered: 01/03/2018)

01/04/2018 7 | Rule 12/56 letter mailed to Xiao-Ying Yu (¢/m 1/4/18 bas, Deputy Clerk)
(Entered: 01/04/2018)

01/04/2018 8 Correspondence Received from Xiao-Ying Yure: Judgment. (bas, Deputy

_ Clerk) (Entered: 01/04/2018)

01/09/2018 9 | MOTION for Clerk's Entry of Default, MOTION for Default Judgment as to
by Xiao-Ying Yu (Attachments: # 1 Exhibts)(bas, Deputy Clerk) (Entered:
01/09/2018)

htrps://ecf.mdd.circ4.dcn/cgi-bin/DktRpﬂt,pl?99828105‘7761399-L_1_O-1 . 8/16/2018
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01/10/2018

10

ORDER Denying 9 Motion for Clerk's Entry of Default, Motion for Default
| Judgment. Signed by. Chief Judge James K. Bredar on 1/ 10/2018. (c¢/m
01/10/18 bas, Deputy Clerk) (Entered: 01/10/2018)
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01/16/2018

MOTION for Extension of Time to File Response/Reply as to § MOTION to
Dismiss for Failure to State a Claim by Xiao-Ying Yu (Attachments: # 1

Cover Letter)(bas, Deputy Clerk) (Entered: 01/17/2018)

01/19/2018

RESPONSE to Motion re 11 MOTION for Extension of Time to File

Response/Reply as to 6 MOTION to Dismiss for Failure to State a Claim
filed by David Brinkley, Dennis Schrader. (Attachments: # 1 Text of
Proposed Order)(Lewis, James) (Entered: 01/19/2018)

01/19/2018

MOTION for Clarification Related to Default by Xiao-Ying Yu
(Attachments: # 1 Affidavit, # 2 Cover Letter)(bas, Deputy Clerk) (Entered:
01/19/2018) '

01/22/2018

ORDER Granting 11 Motion for Extension of Time to File Response. Signed
by Chief Judge James K. Bredar on 1/22/2018. (¢/m 1/23/18 bas, Deputy
Clerk) (Entered: 01/23/2018)

01/23/2018

MOTION for Clerk's Entry of Default, MOTION for Default Judgment by
Xiao-Ying Yu (Attachments: # 1 Declaration)(heps, Deputy Clerk).
(Entered: 01/24/2018)

01/25/2018

ORDER Denying 13 Motion for Clarification Related to Default; Denying
15 Motion for Entry of Default and Default Judgment Order. Signed by
Chief Judge James K. Bredar on 1/24/2018. (c/m 1/25/18 bas, Deputy Clerk)
(Entered: 01/25/2018)

03/01/2018

MOTION for Extension of Time to File Response/Reply as to 6 MOTION to
Dismiss for Failure to State a Claim by Xiao-Ying Yu (Attachments: # 1
Exhibit, # 2 Cover Letter)(bas, Deputy Clerk) (Entered: 03/05/2018)

03/06/2018

ORDER Granting 17 Motion for Extension of Time to File Response/Reply.
Signed by Chief Judge James K. Bredar on 3/6/2018. (c/m 3/6/18 bas,
Deputy Clerk) (Entered: 03/06/2018)

03/19/2018

Ir—-
\O

MOTION for Extension of Time to File Response/Reply as to 6 MOTION to
Dismiss for Failure to State a Claim by Xiao-Ying Yu (Attachments: # 1
Exhibit)(bas, Deputy Clerk) (Entered: 03/20/2018)

03/22/2018

13

RESPONSE in Opposition re 6 MOTION to Dismiss for Failure to State a
Claim filed by Xiao-Ying Yu. (Attachments: # | Exhibit 1, # 2 Exhibit 2, # 3
Exhibit 3)(bas, Deputy Clerk) (Entered: 03/23/2018)

03/23/2018

8]
—

Deputy Clerk) (Entered: 03/23/2018)

ORDER Granting 19 Motion for Extension of Time to File Response/Reply.
Signed by Chief Judge James K. Bredar on 3/22/2018. (c/m 3/23/18 bas,

03/23/2018

AFFIDAVIT of Service for Response in Opposition and Exhibits, filed by
Xiao-Ying Yu. (Attachments: # 1 Cover Letter)(bas, Deputy Clerk) (Entered:
03/26/2018)

https://ecf.mdd.circ4.den/cgi-bin/DktRpt.pl 7998281 0577613 99-L_1 0-1

8/16/2018
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REPLY to Response to Motion re 6 MOTION to Dismiss for Failure to State
a Claim filed by David Brinkley, Dennis Schrader.(Lewis, James) (Entered:
04/05/2018)

04/11/2018 24 | MOTION to Appear Pro Hac Vice for Willliam X. Zou, Esq. (Eiling fee
$100, receipt number 0416-7264031.) by Xiao-Ying Yu(Hawkins, Eric)
(Entered: 04/11/2018)

04/16/2018 25 | PAPERLESS ORDER granting 24 Motion to Appear Pro Hac Vice on behalf
of William X Zou. Directing attorney William X Zou to register online for
CM/ECF at http://Www.mdd.uscourts.gov/e1ectronic-case-ﬁling-registration.
Signed by Clerk on 4/16/2018. (srd, Deputy Clerk) (Entered: 04/16/2018)

04/05/2018

I

Consent MOTION for Leave to File a supplemental memo in opposition 10
Defendants’ motion to dismiss by Xiao-Ying Yu(Zou, William) (Entered:
04/17/2018)

04/17/2018

=

~D
~J

04/19/2018 ORDER Denying without prejudice 26 Motion for Leave to File a
Supplemental Memorandum in Support of Plaintiff's Opposition to
Defendants' Motion to Dismiss. Signed by Chief Judge James K. Bredar on

4/18/2018. (bas, Deputy Clerk) (Entered: 04/19/2018)

I

04/19/2018

R

Consent MOTION for Leave to File a supplemental memo in opposition to
Defendants’ motion to dismiss by Xiao-Ying Yu(Zou, William) (Entered:
04/19/2018)

04/19/2018 29 | PAPERLESS ORDER granting 28 Motion for Leave to File Supplemental
Memorandum. Plaintiff's supplemental response in opposition due 5/11/18;
Defendants' supplemental reply due 5/31/18. Signed by Chief Judge James
K. Bredar on 4/19/2018. (vdcs, Chambers) (Entered: 04/19/2018)

05/11/2018 Memorandum re 6§ MOTION to Dismiss for Failure to State a Claim 4s

Supplemental Response in Opposition to Defendants' Motion to Dismiss filed
by Xiao-Ying Yu.(Zou, William) (Entered: 05/11/2018)

| [P8)

05/31/2018

L)
—

REPLY to Response to Motion re 6§ MOTION to Dismiss for Failure to State
a Claim Supplemental Memorandum of Law in Reply filed by David
Brinkley, Dennis Schrader.(Lewis, James) (Entered: 05/31/2018)

06/26/2018

LI
19

MEMORANDUM. Signed by Chief Judge James K. Bredar on 6/26/2018.
(bas, Deputy Clerk) (Entered: 06/26/2018)

ORDER Granting 6 Motion to Dismiss under Federal Rules of Civil
Procedure 8, 12(b)(1), and 12(b)(6); Dismissing 4 Amended Complaint.
Signed by Chief Judge James K. Bredar on 6/26/2018. (bas, Deputy Clerk)
(Entered: 06/26/2018)

MEMORANDUM to Counsel. Signed by Chief Judge James K. Bredar on
7/6/2018. (bas, Deputy Clerk) (Entered: 07/06/2018)

06/26/2018

LD
1)

07/06/2018

|'JJ
N

07/17/2018

IUJ
w

NOTICE of Appearance by Xiao-Ying Yu. (Attachments: # 1 Cover Letter)
(bas, Deputy Clerk) (Entered: 07/17/2018)

07/23/2018

N

NOTICE to Substitute Attorney and to Discharge Attorneys (Zou, William)

https://ecf.mdd.circ4.den/egi-bin/DktRpt.pl7998281057761399-L_1_0-1 8/16/2018
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(Entered: 07/23/2018)

07/26/2018

I

ORDER Denying without prejudice 36 Notice to Substitute Attorneys and
Discharge Attorneys; Directing Zou and Hawkins to either file a notice of
appeal and motion for extension of time to appeal, or they shall instruct Yu
on how to accomplish these things re: 35 Notice of Appearance. Signed by
Chief Judge James K. Bredar on 7/25/2018 (cags, Deputy Clerk) (Entered:
07/26/2018)

-[FILED IN ERROR]- RETURN DOCUMENT ORDER. Signed by Chief
Judge James K. Bredar on 7/25/2018. (Attachments: # 1 1st Page of Consent
Motion for Leave to File a Second Amendment of Complaint, # 2 1st Page of
Motion for Clarification and RelieD)(c/m 7/30/18 bas, Deputy Clerk)
Modified on 7/30/2018 (bas, Deputy Clerk). (Entered: 07/30/2018)

RETURN DOCUMENT ORDER. Signed by Chief Judge James K. Bredar
on 7/25/2018. (Attachments: # 1 Consent Motion for Leave to File a Second
1st Page of Amendment of Complaint, # 2 1st Page of Motion for
Clarification and Relief)(c/m 7/30/15 bas, Deputy Clerk) (Entered:
07/30/2018)

07/31/2018 40 | RETURN DOCUMENT ORDER. Signed by Chief Judge James K. Bredar
on 7/30/2018. (Attachments: # 1 First Page of Returned Pleading and Cover
Letter)(c/m 7/31/18 bas, Deputy Clerk) . (Entered: 07/31/2018)

07/27/2018

(O3]
o0

\

07/27/2018

v

07/31/2018 41 | MOTION to Withdraw as Attorney by Xiao-Ying Yu(Hawkins, Eric)
(Entered: 07/3 1/2018) -

08/01/2018 42 | RESPONSE in Support 1€ 41 MOTION to Withdraw as Attorney filed by
Xiao-Ying Yu.(Zou, William) (Entered: 08/01/2018)

08/01/2018 43 | ORDER granting 41 Motion to Withdraw as Attorney. Attorneys Eric
Hawkins and William X Zou terminated as counsel for Plaintiff. Signed by
Chief Judge James K. Bredar on 8/1/2018. (dass, Deputy Clerk) (¢/m 8/1/18-
das) (Entered: 08/01/2018) :

08/01/2018 44 | Local Rule 101.2 Letter mailed to Plaintiff.(dass, Deputy Clerk) (Entered:
08/01/2018)

08/02/2018 45 | NOTICE OF APPEAL by Xiao-Ying Yu. Filing fee $ 505, receipt number
14637107751.(slss, Deputy Clerk) (Entered: 08/02/2018)

08/02/2018 46 | MOTION for Extension of Time to File a Notice of Appeal by Xiao-Ying Yu
(slss, Deputy Clerk) (Entered: 08/02/2018)

08/02/2018 47 (ELECTRONICALLY FILED IN ERROR)NOTICE of Appearance by

Xiao-Ying Yu (slss, Deputy Clerk) Modified on 8/6/2018 (slss, Deputy ’
Clerk). (Entered: 08/02/2018) v

08/02/2018 48 | Transmission of Notice of Appeal and Docket Sheet to US Court of Appeals
re 45 Notice of Appeal. IMPORTANT NOTICE: To access forms which you
are required to file with the United States Court of Appeals for the Fourth
Circuit please go to http://www.cad.uscourts.gov and click on Forms &
Notices.(slss, Deputy Clerk) (Entered: 08/02/2018)

https://ecf.mdd.circ4.dcn/cgi-bin/DktRpt.pl?99828 1057761399-L_1_0-1 8/16/2018
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NOTICE of Appearance by Xiao-Ying Yu (slss, Deputy Clerk) (Entered:
08/06/2018) - L _

08/02/2018

W
—

I

12

08/03/2018 Correspondence from USCA re: District Court ruling on Motion for
Extension of Time to File an Appeal 45 Notice of Appeal. (slss, Deputy

Clerk) (Entered: 08/03/2018)

08/03/2018 ORDER granting 46 Motion for Extension of Time. Signed by Chief Judge
James K. Bredar on 8/3/2018.(c/m 8/3/2018-sls) (slss, Deputy Clerk)

(Entered: 08/03/2018)

USCA Case Number 18-1889 for 43 Notice of Appeal filed by Xiao-Ying
Yu. Case Manager - Cathi Bennett (slss, Deputy Clerk) (Entered:
08/06/2018) :

08/06/2018 Assembled Electronic Record Transmitted to Fourth Circuit -- Initial(slss,
Deputy Clerk) (Entered: 08/06/2018)

AMENDED NOTICE OF APPEAL by Xiao-Ying Yu.(Attachments: # 1
Attachments to Notice of Appeal)(slss, Deputy Clerk) (Entered: 08/07/2018)

|U\
O

08/06/2018

'U\
(28]

08/07/2018

IU\
L)

08/07/2018

[

Transmission of Notice of Appeal and Docket Sheet to US Court of Appeals
re 53 Amended Notice of Appeal. IMPORTANT NOTICE: To access forms
which you are required to file with the United States Court of Appeals for the
Fourth Circuit please go to http://www.ca4.uscourts.gov and click on Forms
& Notices.(slss, Deputy Clerk) (Entered: 08/07/2018)

https://ecf.mdd.circ4.der/cgi-bin/DktRpt.pl 7998281 057766 1399-L_1_0-1 8/16/2018
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United States Court of Appeals for the Fourth Circuit

Court of Appeals Docket #: 18-1889 Docketed:
Nature of Suit: 3440 Other Civil Rights 08/06/2018
Xiao-Ying Yu v. Robert Neall
Appeal From: United States District Court for the District of Maryland at
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DAVID BRINKLEY, Maryland Department of ~ James Nelson Lewis, Esq.
Budget and Management Secretary . Direct: 410-767-5162

Defendant - Appellee - [COR NTC Government]

: (see above)
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XIAO-YING YU
Plaintiff - Appellant

V.

ROBERT R. NEALL, Maryland Department of Health Secretary (formerly Dennis Schrader);
DAVID BRINKLEY, Maryland Department of Budget and Management Secretary

Defendants - Appellees

08/06/2018 [] 1  Case docketed. Originating case number: 1:17-cv-03260-JKB. Case

1pg 1206KB Imanager: CBennett. [18-1889] CB [Entered: 08/06/2018 11:17 AM]
08/06/2018 [] 2 RECORD requested from Clerk of Court. Due: 08/20/2018. [18-1889] CB

1pg, 10.65 KB [Entered: 08/06/2018 .11:42 AM] 7
08/06/2018 [ 3 INFORMAL BRIEFING ORDER filed. Mailed to: Xiao-Ying Yu. Informal

1 pg, s2asxp Opening Brief due 08/30/2018. Informal response brief, if any: 14 days
after informal opening brief filed. [18-1889] CB [Entered: 08/06/2018

11:46 AM]

08/08/2018 [ 4 ASSEMBLED ELECTRONIC RECORD docketed. Originating case
number: 1:17-cv-03260-JKB. Record in folder? Yes. Record reviewed?
Yes. PSR included? N/A. [18-1889] TW [Entered: 08/08/2018 12:08 PM]

08/24/2018 3 5 MOTION by Appellant Xiao-Ying Yu to extend filing time for informal
2pg 3309KB  Opening brief for 30 days. Date and method of service: 08/24/201 8 hand
delivery. [1000354981] [18-1889] CB [Entered: 08/24/2018 01:47 PM]

08/24/2018 [ 6 ORDER filed [1000354983] granting Motion to extend filing time [3]
1pe s28xs  Number of days granted: 30. Informal Opening Brief due 10/01/2018.
Copies to all parties. Mailed to: Xioa-Ying Yu. [18-1889] CB [Entered:
08/24/2018 01:49 PM]

09/04/2018 [ 7 Letter re: district court docket by Appellant Xiao-Ying Yu. [1000361235]

sop 98841 k8 [18-1889] CB [Entered: 09/05/2018 11:07 AM]

09/13/2018 [] 8 Notice issued: response to [7] letter from Xiao-Ying Yu. Mailed to: Xiao-

1pe 100k Ying Yu. [18-1889] CB [Entered: 09/13/2018 03:48 PM] .
10/01/2018 [ 9  DISCLOSURE OF CORPORATE AFFILIATIONS by Xiao-Ying Yu. Was

2pg 44869 KB ANy question on Disclosure Form answered yes? No. [1000376479] [18-

https://jenie.ao.dcn/cad-ecf/cmect/ servlet/DktRpt?caseNum=18-1889&dateFrom=&dateT... 10/15/2018 |
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_UNITED STATES COURT OF AP_PEALS
FOR THE FOURTH CIRCUIT
LEWIS F. POWELL, JR. UNITED STATES COURTHOUSE ANNEX
1100 EAST MAIN STREET, SUITE 501
RICHMOND, VIRGINIA 23219-3517
N WWW.CA4.USCOURTS.GOV

PATRICIA S. CONNOR - TELEPHONE
CLERK . : (804) 916-2700

August 3, 2018

Felicia Cannon, Clerk . -. -
U.S. District Court of Maryland
101 West Lombard Street
Baltimore, MD 21201-2690

Re: Yuy. Schrader et al
1:17-cv-03260-JKB

Dear Ms. Cannon:
Review of the district court docket discloses that a motion to extend the appeal
period was filed within 30 days of expiration of the appeal period and is pending
in the district court under Fed. R. App. P. 4(a)(5)-
This court will docket the appeal after the district court has ruled on the motion
for extension of time. Please notify this court upon entry of an order ruling on the
motion for extension of time.

Yours truly,

/s/ Margaret Thomas

cc:  Xiao-Ying Yu, Pro se
James Nelson Lewis, AAG
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XIAO-YING YU, < %,
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Plaintiff, * (I
v. '+ " CaseNo. 17-cv-03260-JKB

MARYLAND DEPARTMENT OF HEALTH, *

SECRETARY ROBERT NEALL!Y, and *
MARYLAND DEPARTMENT OF BUDGET & *
MANAGEMENT, *
SECRETARY DAVID BRINKLEY, *

Defendants. *

**********************************

NOTICE OF APPEAL

(Replacement of the Court’s Returned Notice of Appeal, ECF No. 40&501)

Notice is hereby given that Xiao-Ying Yu, Plaintiff (pro se) in the above named case

appeals to the United States Court of Apbéals for the Federal Fourth Circuit (located in

(1l When Plaintiff filed her initial complaint on Nov. 2, 20817 after she received EEQC’s Right-to-Sue letter, Mr.
Dennis Schrader was Secretary of the Maryland Department of Health and Mental Hygiene {currently
Maryland Department of Health), but the current Secretary is Mr. Robert Neall. Plaintiff addressed this issue
in her Motion (3/1/2018) to extend (ECF No. 17}, and her response (3/22 /2018) to Defendant’s Motion to

dismiss in her footnote #1, at pagel (ECF No. 20). Plaintiff did not see the attention from Defendants’
correspondence and the Court’s orders.

121 According to the phone conversation with Chief Judge’s Chamber on August 6, 2018, Plaintiff has been
instructed to file this Notice of Appeal based on Chief judge’s orders (ECF No. 40, entered July 31, 20 18and
ECF No. 50, entered August 3, 2018) because ECF No. 47 (entered the Court’s returned notice of appeal on
August 2,2018) is regarded as clerical mistake which must be withdrawn and replaced by Plaintiff's re-filed
Notice of Appeal. If by some special reasons, the clerical mistake is not corrected, Plaintiff respectfully
requests to amend this re-filed Notice of Appeal in order to keep consistent and integrity of the docket
records.
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Richmond Virginia). This appeal concerns the United States District Court of Maryland's
Order (ECF No. 33) and Memorandum (ECF No.32), which entered a judgment in favor <;f
Maryland Department of Health & Maryland Department of Budget and Management and
against Plaindff on June 26, 2018. The Court’s decision dismissed Plaintiff's complaint due
to “lack of subject matter-jurisdiction” without prejudice and claimed that Plaintiff failed to
exhaust EEOC administrative remedies 13! and that State agencies are immune to Plaintiff's
complaint under ADEA and ADA even under Section 50414, In addition, the Court’s Order
and Memorandum also dismissed Plaintiff’s claims pursuant to Rule 8 and Rule 12(b}(6)
with prejudice. Furthermore, the Court immediately closed Plaintiff’'s case or; June 26,
2018. |

Plaintiff filed her notice of appearance (7/17/2018, ECF, No.34), which was
confirmed with Plaintiff's attorney’s consent and agreement via emails. After plaintiffs
attorneys filed a withdrawal of appearance (7 /2372018, ECF No. 35), Plaintiff filed her
motion for clarification and relief and motion for leave to file second amendment of
complaint, and related supporting exhibits (including new evidence of the retaliation
through EEQC's Freedom of Information Act recording files which was received after

Plaintiff filed her complaint and opposition), as well as an affidavit within 28 days

13 The Court’s memorandum and order are not consistent with the Court’s recards because the Court was

aware that Plaintiff received EEOC's 10/16/2017 suit letter (ECFNo. 1, attachment #1, cover letter which was
filed by certified mail on 11/2/2017 and received by the Courton 11/6/2017, and ECF No. 20, Exhibit#1,

EEOC’'s 10/16/2017 Right —to-Sue letter received by the Court on 3/22/2018).

# The Court was aware that Plaintiff filed her suit concerning ADEA and ADA according to EEOC’s right of law
suit letter without knowing the issue concerning immunity of State agencies and officers (ECF No. 1 &4) prior
to receiving the Defendants’ motion to dismiss (ECF No. ). However, Plaintiff's opposition on 3/22 /2018
addressed Section 504 of Rehabilitation Act and her complaint (ECF No. 4 exhibit 19) and demonstrated that
the Plaintiff’s position was 100% supported by CDC funding to MDH under seniority system. Because of
federal funding, Defendants should not be immune to her ADA or ADEA complaints as filed with the Court.

2
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(7/24/2018)BL These motions were filed for three key reasons: because the Court denied
the evidence of the EEOC's Right-To Sue letter granted by EEOC to Plaintiff on 10/16/2017
docketed in the Court on Nov. 6, 2017 and March 22, 2018 and section 504 of
Rehabilitation that was presented to the Court by Plaintiff, because the Court rejected
Plaintiff's request (5/11/ 2018 for approval to file a second amendment of complain (ECF
No. 30), and because the Court prdceedings protected a key figure in this case, Ms. Sara
Bérra, by misspelling her name as “Sara Barry.” Then Plaindff filed {pro se) her notice of
appeal on July 26, 2018 (within 30 days) as her counsel preferred and advised. ﬂowever,
mistakes in the Court‘s_memorandum and order were not corrected and ail documents
including the new evidence were returned to Plaintiff due to. the deficiency with Court’s
statement “Civil Action closed 6/26/2018" (ECF No. 38&39, entered 7/27/2018). In
addition, Plaintiff's notice of appeal was also returned to her on July 31, 2018 due to the
deficiency claiming “Documents should be filed by counsel of record” (ECF No. 40).
According to the Court’s order (ECF No. 37), the Plaintiffs counsel re-filed the
withdrawal on July 31,2018 and this withdrawal was granted. Since the Plaintiff's notice of
appeal was returned, Plaintiff is re-filing this appeal with exhibits (including the new
evidence which was initially filed on 7/24/2018 and then filed along with her notice of
appeal on 7 /26/2018 for the Circuit Court to review} based on the Court’s approval (ECF

No. 50) of the Plaintiff's motion-for extension of time to re-file the notice of appeal. Please

(s} Plaintiff's motion for clarification and relief demonstrated that this dismissal was due to inappropriate
denial and manipulation of the evidence of harassment, discrimination and retaliation on the part of Ms. Sara
Barra against Plaintiff through wrongful speculation, confusion, misrepresentation and misinterpretation
(that neither party never filed with the Court] but her motion and exhibits were not docketed in the courton
7/24/2018. '
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find enclosed supporting exhibit including the motion for clarification and Relief, supporting

exhibits with new evidence and an affidavit filed on July 24, 2018.

Dated August 7, 2018 Rpspg;tfully submitted,
¢ ”” S ‘..'r 'r"_

Xiao-Ying Yu, pro se

557 Kirkcaldy Way
Abingdon, MD 21009

Phone: 410-671-9823 (home)

Email: xiaoying.yu67@gmail.com
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Plaintiff, * o BY— KA g2
v. ~ + CaseNo.17-cv-03260-KB

MARYLAND DEPARTMENT OF HEALTH, ¥

SECRETARY ROBERT NEALL?, and
MARYLAND DEPARTMENT OF BUDGET &  *
MANAGMENT *
SECRETARY DAVID BRINKLEY, *

Defendants. *

********************************

MOTION FOR CLARIFICATION AND RELIEF

Plaintiff, Xiao-Ying Yu, pro se, pursuant to Rule 60 (a) and (b).1, 2& 3, and
Rule 15 (2) moves for clarification and relief from the Honorable Court’s judgment and
Order” and states:

A. THE COURT’S MEMORANDUM MISTAKELY SPELLED THE NAME
OF MS. SARA BARRA (AS “SARA BARRY”) WHO DISCRIMINATED AND
RETALIATED AGAINST PLAINTIFF. THIS EVIDENCE WAS NOT DISPUTED BY
THE DEFENDANTS. '

1 When Plaintiff filed her initial comptaint on Nov. 2, 2017 after she received EEOC’s Right-to-Sue
letter(supporting exhibit #1&2), Mr. Dennis Schrader was Secretary of Maryland Department of
Health and Mental Hygiene {current Maryland Department of Health), but the current secretary is
Mr. Robert Neall. Plaintiff addressed this issue in her Motion (3/1/2018) to extend (ECF No.17), and
her response (3/22/2018) to Defendant’s Motion to dismiss in her foomote #1, at pagel (ECF No.
20). However, the Court continually uses Dennis Schrader as Defendant instead of using MDH and
MDBM and current Secretary’s name, and the Court stated (see foomote No. 1 at p.1) “neither party
brotight this to the attention of the court or requested to substitute the parties”.

2 The Court's memorandum and order were signed on 6/26/2018, sent to Counsel on 7/6/2018, and
received by Plaintiff on 7/6/2018. It makes tremendous stress and pressure to the Plaintiff pro seto
prepare her response to 10 days delayed Court’s judgment.

1
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Misspelling of Ms. Sara Ba.fra’s name in the Coﬁﬁ’s memorandum should be
corrected. | |
Although Ms. Ba.rra’s discriminatory and retaliatory action caused Plaintiff’s health
probléms, a fact was not disputed by the Respondents, these actions were concealed and
manipulated as follows: |
" 1. The first discriminatory action Ms. Barra took was in the March 2012. This
action was reported to the former office Director, Dr Donald Shell. Significant
retaliation for this protected féporting began on Jan 2, 2013 when Ms. Barra refused to
discuss an employee performance evaluation with Plaintiff privately as she did with other
employees she supervlsed, instead of a private conference, Ms. Barra forced Plaintiff to
sign an improvement memorandum that she prepared although Plaintiff was evéluated as
“satisfacted”, which violated HR policy. This event was misrepresented by the Court’s
memorandum through the stétement that Plaintiff “alleged, essentially, that she was
discriminated against and retaliated agajnst when she worked at CCDPC” which was not
proper because it suggested that Plaintiff had a problem in CCDPC &nd was part of a
wrongful speculation (“Plaintiff may have worked at CCDPC in the past™). It was not in
the Court’s records provided by any of parties (Memorandum p.1, L6-7, and footnote #3).
2. Ms. Barra’s major retaliation against Plaintiff iﬁcluded, but Was not limited to
inappropriate deletion of ’a job dgty in MS-22° agaipst a seniority system and
inappropriate, acco.rding to HR policy, changing of professional performance evaluation
standards to “writing” in July 2013. Then Ms. Barra generated a second memorandum on

10/10/2013 in retaliation against Plaintff’s grievance (which was filed with MDH on

3 MsS-22 is developed prior to the recruiting process based on the department’s request and it is only
changed for employee when they are transferred to new ]Ob position or to new supervisor or
application of reclassification.

2
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8/14/2014 for Ms. Barra’s unreasonable changes of her MS-22), to block Plaintiff from
seeking help from the next level manager and to interfere with Plaintiff’s job. After
Plaintiff filed charge of age and racial discrimination and retaliation with EEOC on
11/12/2013, and reported Ms. Barra’s discriminatory activities to HR and the director of
Internal Office of Equal Opportunity Program (“OEOP”), Ms. Barra immediately (1)
generated the ﬁI‘S.t of six progressive disciplinary actions within 4 months, including an
unsatisfactory performam;e evaluation, (2) prevented Plaintiff from attending a |
professional conference and a CDC telephone conference (that related to the funding
program of which Plaintiff .was the only one full time epidemiologist (100% salary)
supi:orted by this CDC grant (ECF, No. 1, Exhibit-19&21), (3) refused to use Plaintiff’s
prepared Maryland chronic diséase burden reports for over two years, yet Ms. Barra
claimed Plaintiff's failure of completing job timely for “unsatisfied” performance
evaluation and disciplinary action, and (4) declared that the protected activities in which
Plaintiff engaged were “disruptive behavior.”

The numerous pieces of evidence of Ms. Barra’s discriminatory and retaliatory
actions were concealed in the”Court’s memorandum. These confusions of incidents of
discriminatory and retaliatory actions ‘weré made such as that Ms. Barra “amended
Plaintiff's self-evaluation from “outstanding” to “satisfactory,” and “tied to prevent
Plaintiff from feceiving an award, mischaracterized Plaindff’s work contribution,..”.
These statements were not in the Court’s records.

Therefore, the Court statement in the footnote #2 on page 2, that “The facts are

recited here as alleged by Plaintiff”” does not reflect facts. These statements and related

resources in the memorandum should be clarified.
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3. Ms. Barra’s escalating harassment and discrimination due to age, racial and
national origin/ethnicity and the subsequent retaliation had significant consequences.
Because of these actions, Plaintiff suffered from major anxiety, major depressive disorder
and Post Traumatic Syndrome Disorder, which were diagnosed by multiple individuals,
including State Medical Director Dr. Robert Toney in June, Sept. and Oct 2014,
Plaintiff’s heaith provider, a Psychiatrist, and a third independent Psychology Institution.
The respondents granted Plaintiff’s FMLA in June, but on 9/3/2014, Ms. Delinda
Johnson, of the MDH Office of Equal Opportunity Program (“OEOP”), rejected of
Plaintif’s accommodation request on a day after Ms. Johmson received notice of
Plaintiﬁ‘s charge filing with EEOC under ADEA, Title VII, ADA although she did not
address the Section 504 of Rehabilitation Act other federal civil rules until she received
the Defendants’ motion to dismiss her complaint for State Immunity* (supporting exhibits
#3). Then, on 10/10/2014, Ms. Toria Livingston of HR requested Plaindff to resign and
‘retire after Ms. Barra contacted her. This inappropriate demand was prior 10 Ms.
Johnson’s actions on 10/15/2014. Ms. Johnson’s actions included rejection of Plaintiff’s
accommodation request (made since July 23, 2014) for reassignment to another position,
for leave absence (without payment,) and for Dr. Toney’s10/8/2014 recommended
accommodation for Plaintiff to work under another supervisor (supporting exhibit#4).
Due to these inappropriate actions on the part of Ms. Johnson, MDH terminatéd Plaintff
on 11/3/2014 with the statement that the individual employee cannot perform essential

functioné, not noting that Plaintiff’s disabilides would have been mediated with the

requested but denied accommodations.

4 Plaintiff's opposition on 3/22/2018 addressed Section 504 of Rehabilitation Act and her complaint
(ECF N. 4 exhibit 19) to demonstrate that the Respondent should not be immune to her ADA
complaint filed with the Court

4
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Howeve:, the retaliatory consequence initiated by Ms. Barra and Dr. Toney’s
function as his position of State Medical Director and three evaluations requested by Ms.
Barra and MDH HR during 2014 were concealed in the Memorandum, which used the
unusual wording (without addressing time and cause consequence of adverse events) that
“she was evaluated by a doctor who worked for the State Medical Director’s Office.” .
Similarly, the Memorandum glossed over important details by stating that “at some point,
Plaintiff requested an accommodation for her disability. Plaintiff does not clearly allege
what her disability is, but it appears to be essentially workplace stress and anxiety, and
her requested accommodation ‘seems 10 have not working under Ms. Barra and her
requested accommodation was denied.”

These statements in the Memorandum indicated above do not cite the facts Plaintiff
alleged in her complaint as the Court stated in their footnotes #2 in p.2, nor do they
reflect the Court’s records of the ;videncc as shown in Plaintff’s cémplaim-related
exhibits. Importantly, the Respondents never objected to any exhibit. These omissions
demonstrate the biased position that the Officer or attorney who prepared the
Memorandum (signed by Chief Judge Ms. Bredar) has taken. More importantly, the
factors described above aﬁd below influenced the actual nature of the Court’s responsive
ruling to favor the Defendants with their motion to dismiss.

5. COURT'S DETERMINATION FOR LACK OF SUBJECT-MATTER
JURIDICTION WAS INCONSISTENT WITH COURT RECORDS AND WITH THEIR
AWARENESS OF THE FACT THAT PLAINTIFF PROPERLY EXHAUSTED
EEOC’S ADMINISTRATIVE REMEDIES

5 The respondent never objected that Dr. Toney was the State Medical Director and the diagnoses and
evaluations along with the conclusion from independent psychology Institution he provided to MDH

HR in 2014 even though Dr. Toney may not be the State Medical Director in 2018 {supporting
exhibit#4).
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i. On 11/2/2018, Plaintiff sent certified mail with attachment to the Court
Clerk. The cdver letter stated that “on 10/21/2017, 1 received EEQOC’s conclusion and
letter for right to sue for my second charge (dated 10/16/2017). However. [ have some
concerns and am hoping that the EEOC director will reconsider the conclusion. While 1
am waiting for EEOC’s reconsideration and a copy of the adminiswative charge, I am
filing this complaint because the stature of limitation is 3 years for filing 2 complaint
about willful underpayment and wrongtul termination” (see ECF No. 1, attachments #1,
Cover leuter).

2. The Plaintiff provided the Court and respondents the EEOC’s 10/1 62017
Right-To-Sue letter after she received EEOCs rejection of her reconsideration (ECF No.
20. .Aaachﬁenﬁ: 41 Exhibit 1). Also, in addition to the detail statement in her complaint
and brief in her opposiﬁon what she filed with EEQOC for her discrimination and
retaliation charges, she also provided the Court her charge of discrimination signed on
9/2/2014 ECF No. 20, Exhibit 2. EEOC form 3, and Exhibit 3. her rebutial).

Therefore, it is very necessary for the Court to clarify the erroneous staternent “It
is unclear from Plaintiff’s complaint what the substance of this charge was™ and “she
does not ailege that she ever received a right-to-sue letter” (Memorandum, p. 3. L13-14:
p. 9, L2) in its memorandum.

C. PLAINTIFF ADDRESSED SECTION 504 OF REHABILITATION ACT IN

RESPONSE TO THE IMMUNITY STATED BY THE RESPONDENT S MOTION

1. The Plaintiff’'s major complaints were her charges of discrimination with
respect to age, racjal, National origin/ethnicity, and disability and retaliation relating
protected activities as filed with EEOC under ADEA, ADA and Title VII. Plaintiff could

not expect immunity of State Agencies and Officers to her complaints filed with the

6
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Court based on EEOC’s Right;To-Sue letter until she received the Respondents’ motion
to dismiss. Plaintiff was unaware of her right to receive the waiver of ADEA and ADA
Statute of Limitations signed by the Respondent when the Respondent rejected the
settlement during EEOC’s enforcement procedures.  Plaintff became aware only
recently. during the proceedings of her request to be entitled to her charge file based on
EEOC Freedom of Infonmation Act.

7 Evidence that the Plaintiff's seniority-related job duties were supported by
CDC funding received by the Defendants was provided in Plaindff’s updated complaint
filed on Dec. 8. 2017 (ECF No. 4, Exhibit #19 &21), which provided detailed
information of the specific CDC program and financial support. This file met the
conditions stated in the Section 504 of Rehabilitation Act. It indicated that the
Respondents couldn’t be irnmune to the Plaintiff's complaint of discrimination due to
disability and subsequent retaliation under Section 504.

Therefore, according to the facts provided to the Court and addressed above in
part B and C. there is no basis to state that Plaintiff “has failed to properly exhaust her
administrative remedies and Defendants é’e immune from many of her claims™
(memorandum, p.13. L9-10). Nor i.s it proper o reject the Plaintiff's request of Court’s
approval for her to file an amendment of complaint (her supplement of law 1o the
opposition. ECF, N. 30. p. 14) by stating “A more clear and concise version of Plainuff’s
amended complaint would not cure these defects.” It is an injustice to dismiss the

Plaintiff's complaint for lack of subject-matter jurisdiction without prejudice and for

failure to state a claim upon which relief can be granted with prejudice.

D. THE PLAINTIFF (PRO SE)'S DEFECTS CAN BE EASILY CURED VIA
. THE COURT’S CIVIL LITIGATION MANAGEMENT PROCEDURE WHICH

7
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WOULD REQUEST THE CORRECTION OF PLAINTIFF'S CLAIM VIA DOUBLE
SPACING. REMOVAL OF UNDERLINING. AND INCLUSION OF AN
ADDITIONAL ATTACHMENT (EEOC’S RIGHT-TO-SUE LETTER) ALONG WITH
" HER STATEMENT IN THE COVER LETTER

As described above (part B) and in ECF No. 1 Attachment 1, it is not true that
Court’s memorandum states that Plaintiff “does not allege that she received a right-to ~
sue letter” (memorandum, p. 9 L2). The defects the Court stated as the reason to dismiss
Plaintiff's complaint would had been fixed if Plaindff (as pro se) had received the
Court’s early review to start it down an orderly path (in addition to the direction her to
file summons). The instructions in the Civil Lit'igatio'n Management Manual for pro se
cases, include the following relevant commands (in addition to other pertinent

information. not stated here):

. Review the pleadings as soon as possible;

. Check promptly for threshold issues, such as subject matter jurisdiction;
and

. If pleadings faii to meet technical requirements, inform the parties and

give them oppc_)rtunity to cure defects.

Because the f’lainﬁff was not informed of the quickest and easiest way to cure
defects, the evidence of Plaintiff's statement {11/2/2017) of her receiving EEOC's
10/16/2018 right-to-sue letter in the attachment of complaint (ECF No. 1,
Attachment #1) was denied, and the exhibit of EEOC’s right-to-sue letter provided in
Plaintiff's opposition (ECF No. 20, Exhibit#1) was omitted as the bases of the Court’s
judgment; nevertheless, the approval should be given for the Plaintiff tedeave to

amend her complaint as she requested in the Supply of Law for her opposition (ECF




Case 1:17-cv-03260-JKB Document 53-1 Filed 08/07/18 Page 12 of 53
No. 30, p. 14) under Rule 15 (a). Otherwise, it appears that the Court would abuse

its discretion or act unreasonably in enforcing Plaintiff's rights.

E. PLAINTIFF'S COMPLAINT AND EXHIBITS, INCLUDING THOSE THAT
IDENTIFIED THE ALLEGED DISCRIMINATORY AND RETALIATORY ACTIVITIES,
THE TIME, THE PLACE AND THE ACTORS REGARDING WILLFUL UNDERPAYMENT,

ADEA, ADA, TITLE VII AND SECTION 504 OF REHABILITATION ACT FOR RELIEF,
SHOULD NOT BE CONCEALED AND MISINTERPRETED.

1. Willful underpayment resulted from the disc;'iminatory deprivation of the
Plaintiff's approved reclassification as Epidemiologist 111:

1) Plaintiff identified the basis of the willful underpayment complaint as the
failure of reclassification to Epidemiologist I1I, which occurred in retaliation for her
protected activities. ~ Due to increasing Plaintiff job duties in 2010, her
reclassification to this position was approved by both respondents in March 2011
but was deprived by Dr. Maria Prihce in May 2011 by denial of her previous
~ signature on form MS-22 (the Epidemiologist III job description form}é. This denial
was obviously due to discrimination regarding age, race and national origin because
Ms. Prince gave the “Reclassfication Epidemiologist III Position Identification
Number,” which to be clear was actually created for Plaintiff, to Ms. Sara Barra, (who
was much a less experienced than Epidemiologist II than was Plaintiff but was white
and young). The willful underpayment was also due to neglect of Fair Lab Standard

(payment to the employee linked to their jobs performed), and violations of ADEA

6 In May 2011, Dr. Maria Price denied her initial signature in Jan 2011 on the Epidemiologist 1}

position-linked form MS-22 which (as per HR's instruction) should be associated with the DBM office
of Personnel Service and Benefits’ MS-44 (Supervisory Questionnaire for Subordinate reclassification
Request) and MS-2024 (Request for Position Classification Study) that MDH and DBM had approved, .

based on former CCDPC director Dr. Audrey Regan’s filed application for Plaintiff’s reclassification to
Epidemiologist IIL

9
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and Title VIL. The respondent did not object to these claims as fact except that the
claim was made that they were “Tort claims”. The ignoring of the misreclassfication
of the position after Plaintiff reported such to former Secretary Dr. Joshua Sharfstein
and HR on Feb. 18, 2014, causes Plaiﬂﬁff allege that this scenario represents willful
underpayment, and Plaintiff clarified the Respondents’ confusion on this matter
again (ECF 20). The memorandum manipulated Dr. Prince’s discriminatory mis-
reclassfication (again, this reclassification went against approval of two
departments) as “she was told she would be promoted, but HR application process
stalled, largely because various supervisors sabotaged” and Ms. Barra “promoted a
younger, white woman instead of Plaintiff” (memorandum, p. 2, L10 and L12)
which both parties never stated. The Court concealed discriminatory and retaliatory
evidence to which the Defendants did not object, and made the statement without
referring to the source of this false information.

2). Plaintiff filed her initial complaint on Nov. 2, 2017, according to the
Federal Court’s general guidance, and provided the evidence of the post office
receipt and tracking records to the Court {ECF, No. 9. Affidavitand exhibits #1 p.1-4)
(see sup. exhibit#1) prior the Court’s 6/26/2018 judgment. It is not proper to use
the date of receipt (Nov. 6, 2017)7 instead of Nov. 2, 2017 (the submission date) as
Plaintiff's filing date. It is therefore proper to determine that Plaintiff filed her claim

about willful underpayment in a timely manner, and the timing of submission

cannot be used to dismiss her claim.

7 There was lack of specific instruction for prohibiting Plaintiff as pro se from filing their

complaint via certified mail by the deadline in the website of Federal District Court of Maryland Court
on Nov. 2,2017. :

10
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2. Although Plaintiff is acting p}'o se and lacks formal legal training, she
effectively addressed the fact that her rights were deprived under Fair Labor
Standards Act, FMLA and ADA. This deprivation involved being discriminated and
retaliated against by denial and refusal of correction of the mis-reclassfication and
underpayment; being refused reassignment to another epidemiologist Il position
for which she applied; being rejected a requested unpaid leave of absence; and being
kept unaware of the representation by Union manager in MDH, Ms. Barbara Perry,
who participated in the decision of terminating Plaintff and disallowing the chance
of a mitigation meeting prior to termination, which violated due process of law, Fair
Labor Standards Act, 42 U.S.C. §1983 and 29 U.S.C §187 unfair labor practice.
Plaintiff's complaint indicated that Plaintiff was a member of the Union, and exhibits
demonstrate Ms. Barra’s rejection of Plaintiff's request to allow her to meet with
Union representative (ECF No. 4, Exhibit-20) for the rnitigétion meeting on Feb. 3,
2014. Plaintiff's several appeals égainst the disciplinary action also suggested that
she is union member.

3. If direct evidence and indirect evidence provided by Plaintiff in her
attachments of cover letter, complaints, and exhibits for her relief and her
supporting exhibits (including EEOC’s notes in the FOIA records, see supporting
exhibit #5) cannot be considered as covering all® of the bases of Court’s

determination and judgment, the Court must clarify why need make some

speculations and statements which were not in Court records filed by both parties.

8 The Civil Litigation Management Manual instructed the Court for pro se case to consolidate rejated
cases, such as cases involving similar claims arising in the same institution. The similar case as
Plaintiff's complaint is that Ying-Jun Chen v. Maryland Department of Health in this Court ané Mr.
Chen also filed the complaint of discrimination under Title Vil and due process of law.

11
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If such other information, inaccessible to Plaintiff, has been relied on for decisions, it
is obviously biased to not provide Plaintiff an alternative decision of resolution, to
prohibit the Plaintiff's right of having discussions concerning the settlement, or to
not conduct a discovery/trial as based on the Civil Litigation Management Manual.
WHEREFORE, the Plaintiff respectfully requests that this Honorable Court
clarify its decision based on Court records as filed by both parties and grant relief, such
as a settlement discussion for the Plaintiff based on the Civil Management Manual.
Otherwise, this Honorable Court is asked to provide the Plaintff an opportunity for

discovery and trial.

Dated: July 23,2018 Respectfully submitted,

Xiao-Ying Yu, pro se
557 Kirkcaldy Way
Abingdon, MD 21009
410-671-9823

12
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gl DISTRICT OF #ARYL AND
S DISTRICT COURT .
Us. BaL STRICT OF MARYLANI9IS JUL 24 A11:03
DISTR ig’ T0 cLERY 5_3;% L ‘,\(L}-
XIAC-YING YV, . LERS Bl o
Plaintiff, % oy , S£pUT

V. * Case No. 17-cv-03260-JKB

Maryland Department of Health,
Robert Neall 4, and *
Maryland Department of Budget &
Management '

E 3

Secretary David Brinkley,

E3

Defendants.

********************************

PLAINTIFF’S CONSENT MOTION FOR LEAVE TO FILE A SECOND
AMENDMENT OF COMPLAINT

Plaintiff, Xiao-Ying Yu, Pro Se, respectfully moves this Court for the entry of an order
granting an opportunity to amend the supporting exhibits and to file a sécond Amendment of
Complaint, pursuant to Fed. R. Civ. P. 15(a)(2). Filed simultaneously with this Motion are
important supporting exhibits, incl_uding: A Right-to-Sue letter from the EEOC (dated

10/16/2017) and charge of discrimination filed with EEOC?; a reference including Section 504 of

1 When Plaintiff filed her initial compiaint on Nov. 2, 2017, Mr. Dennis Schrader was Secretary of Maryland

Department of Health and Mental Hygiene (current name Maryland Department of Health); the current
secretary is Mr. Robert Neall Plaintiff addressed the issue of the identity of Defendants in her Motion to

extend (ECF No. 17, 3/1/2018), and her response (3 /22/2018) to Defendant’s Motion to dismiss in her
footnote #1, on page 1 (ECF No. 20J.

2 The Court was aware that Plaintiff received EEOC’s 10/16/2017 Right-To-Sue letter via ECF No. 1,
attachment #1, cover letter, {(supporting exhibit#1) and her initial complaint was filed by certified mail on
11/2/2017 and received by the Courton 11/6/2017. See ECF No. 20, Exhibit#1, for a copy of a law suitletter
from EEOC (dated 10/16/2017). (Supporting exhibit #2)
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the Rehabilitation® (Supporting exhibit#3); information of Dr. Robert Toney as State Medical
Director (supporting exhibit#4); and additional information from EEOC Freedom of Information
Act (“FOIA™) recording files related to Plaintiff’'s second Amended Complaint (supporting
exhibit#5).

Plaintiff has conferred with Defendants regarding the motion of filing a Second

| Amendment of Complaint by email on July 19, 2018, as she could not reach Mr. Lewis and Mr.

Gray by phone. Then Plajnﬁff sent the Defendants a warm reminder by email on July 23, 2018.
Because Plaintiff did not receive thé Respondents’ objection to her email about the motion to
consent for leave to file a Second Ameﬁdr;icnt of Complaint by today (July 23, 2018), Plaintiff
believes that Defendants consent to this motion. It must be noted that Plaintiff (Pro Se) must
respond to the Court within a very short time -peﬁod after receipt of the Court"s memorandum
and order on July 6, 2018. Plaintiff would not opéose the entry of an order granting an extension
of time for the Defendants to file a reply to Plaintiff’s ;econd Amendment of Complaint.
Plaintiff respectfully requests that the Court enter an order:

1. Granting the Plaintiff, Pro Se, leave and twenty (20) days to file a second Amendment of
Complaint;

2. Granting such other and further relief including settlement discussion to which Court finds the

Rezpectful submitted,
Dated July 23, 2018 ‘ ' : »ao-Yi g Yu, pro se

557 Kirkcaldy Way

Abingdon, MD 21009
'410-671-9823

Plaintiff (Pro Se) otherwise entitled. .

® plaintiff filed the opposition on 3/22/2018 (ECF No. 20) inciuding the answer 10 the Defendants’ immunity issue
as stated in their motion to dismiss (ECF. No. 6) based on Section 504 of the Rehabilitation Act and the fact that her
position and seniority job duties were 100% supported by CDC 13035 funding to MDH (ECF No. 4, Exhibit #19)

2
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FOR THE NOTHERN DISTRICT OF MARYLAND L2y aMy: g
CLERK'S orwirs
XIAO-YING YU, * AT BALT AL

Plaintiff, | * » BY\M D Pun"

Case No. 17-¢v-03260-]KB

#

V.

MARYLAND DEPARTMENT OF HEALTH,  *
SECRETARY ROBERT NEALL?Y, and *

MARYLAND DEPARTMENT OF BUDGET & *

MANAGMENT *
SECRETARY DAVID BRINKLEY, *
Defendants. *

t*************************i‘**********

AFFIDAVIT FOR THE MOTION FOR LEAVE TO FILE SECOND
AMENDMENT OF COMPLAINT., EXHIBITS AND MOTION FOR CLARIFICATION

I am the Plaintiff in this action, and I stated all these matters under oath.

My motion for leave to file second amendment of complaint, supporting exhibits,

1 When Plaintiff filed her initial complaint on Nov. 2, 2017, Mr. Dennis Schrader was Secretary of Maryland
Department of Health and Mental Hygiene (current is Marvland Department of Health), but the current
secretary is Mr. Robert Neall. Plaintiff addressed this issue in her Motion to extend time (3/1/2018, ECF No.
17}, and her response 10 Defendant’s Motion to dismiss in her footnote #1, at pagel (ECF No. 20].
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and motion for clarification and relief, affidavit filed on July 23, 2018 are true and

correct

Date: July 23, 2018 Respectfully submitted,
A N
(8

==
XIAO-YING YU, pro se

SUSSCRIBED AND SWORN to before me on Juiy 25,201F by X { QG- i alch fu

(e Scts

Notary Public

My Commission Expires: MQ\‘J‘ DS, 2102\
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October 18,2018 " CEIVED
Patricia S. Connor, Clerk ' . - .

U.S. Court of Appeals for the Fourth Circuit 101805722 PH 2: L1
1100 East MaihStreet, Suite 501 US i OF AFPEALS
Richmond, VA. 23219 T FBURTH CIREUIT

Re: Case No.: 181889, Xiao-Ying Yu v. Robert Neal
(District Court case No.:17-cv-03260-JKB)
Motion for concerns of docket records

Dear Clerk Connor:

I received a hard copy of my case docket records on 10/15/2018 and have some
concerns regarding the docket records of my casé after reviewed it. Although I sought my
case manager Ms. Cathi Bennett's help regarding my concerns over the phone in the earlier
afternoon on10/16,/2018,  understood that she has limited authority to help me for my
concerns. | feel it is very necessary to file my concerns by sending you a hard copy of
motion for concerns of the docket records with related exhibits, affidavit and the certificate

of service. Your kind consideration is highly appreciated.

A copy of above documents and certificate of service are also mailed to attorneys for

defendants.

A copy Z[ ol docieds inasuperabe packape with
77u./ ferne addvess s ede (cw(‘ /U/Ld (”t&{/“( /[Lfs«z_ <ok
(,( Rack +o wmz as mfg{ WZ&Ww whea Yl pui Yecein|
S%f 7[ ¢levt Z f. 60/%} 2 Tl 1

Respectfully submitted,

o—Yan pro se

557 Kirkcaldy Way
Abingdon, MD 21009
Phone: (410) 671-9823 (h)
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IN THE UNITED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUIT
XIAO-YING YU, )
Plaintiﬁ’-Appellam, %

Case No. 18-1889

MARYLAND DEPARTMENT OF HEALTH, *

3

SECRETARY ROBERT NEALL, and . oy “:Z
MARYLAND DEPARTMENT OF BUDGET & * :’:f:, ;:
MANAGEMENT, | . TN
SECRETARY DAVID BRINKLEY, * :«g %

Defendants-Appellees. * ::; f__.
**************************xf&ﬁ**

AFFIDAVIT RELATED TO MOTION FOR
CONCERNS OF DOCKET RECORDS

I am the Appellant in this action, and I stated all these matters under oath.

My motion for concerns of the docket records, supporting exhibits, and affidavit filed on October

18, 2018 are true and correct.
Respectfully submitted,

XIAO-YING YU, pro se

Date: October 18, 2018

SUSSCRIBED AND SWORN to before me on kc&}i OO‘H:uby 2

— i,
Notary Publc ' Py
My Commission Expires: 0"{[)“{' } 2\ MARK ZBOWSK]
7 . T NOTARY PUBLIC
ANNE ARUNDEL COUNTY, MARYLAND
Sty Commission Expires Aprd 4, 2021
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IN THE UNITED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUIT

XIAO-YING YU, *
Plaintiff-Appellant, *

*

v. * Case No. 18-1889

*

MARYLAND DEPARTMENT OF HEALTH, *
SECRETARY ROBERT NEALL, and ¥
MARYLAND DEPARTMENT OF BUDGET & *
MANAGEMENT, *
SECRETARY DAVID BRINKLEY, : *

. Defendants-Appellees. *

*********#************************

MOTION FOR CONCERNS OF THE DOCKET RECORDS

After reviewed the docket records on October 15, 2018 (exhibit#1), Plaintiff-Appellant,
Xiao-Ying Yu, Pro Se, pursuant to Federal Rules of Appellate Procedure, Rule 45 and Rule 3
moves for the amendment of statement in docketing records of her appeal in COA Case No. 18-
1889.

A. Federal Rules of Appellate Procedures:
~ According to Federal Rules of Appellate procedure Rule 45 (b) Records.
“(1) The Docket. The circuit clerk must maintain a docket and an index of all docketed

cases in the manner prescribed by the director of the Administrative Office of the
United States Courts. The Clerk must record all papers filed with the clerk and all
process, orders, and judgments.”

Also Local Rule 3 (d) Serving the Notice of Appeal:
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“(1) ...The district court must properly send a copy of the notice of appeal and of the
docket entries-and any later docket entries-to the clerk of the court of appeals named in
the notice. The district court must note, on each copy, the date when the notice of
appeal was filed.
1.0.P.-3.1 Transmission of District Court Order.
The clerk of the distric.:t court shall transmit to the Clerk of the Court of Appeals a

copy of the order appealed from, along with copies of the materials required by FRAP
3(d) (1)

B. Concerns of the Court of Appéals at Fourth Circuit (“COA”) Docketing Records in Case

No. 18-1889:

1. The information Under Title *Originating Court Information” recarding the filed date of

the returned initial notice of appeal is contradictory to the facts:

The “Originating Court Information” record iﬁdicated that the date of Notice of Appeal was
filed on 8/2/2018, and date received By COA was on 8/2/2018. However, the district court’s
“Return Document Order” in the docket records (ECF No. 40, see exhibit #2, district court
docket sheet, p. 5 of 6) demonstrated that Appellant’s initial notice of appeal was filed on
7/26/2018 by the deadline of 30 days from district court’s order 6/26/2018'. The filed date
(7/26/2018) was shown on the Appellant’s initial notice of appeal (see exhibit #3-pl with

7/26/2018 district court night drop box stamp and 7/26/2018 district court received stamp) and

! Because Appellant already filed her notice of appearance (7/17/2018, ECF No. 33), and her counsel also filed the
notice of withdraw (ECF No. 23), Appellant filed her notice of appeal pro se on 7/26/201 8 when she learned the
district court did not respond her motion for second amendment of complaint and motion for clarification filed pro
se on 7/24/2018 (which were returned on 7/27/2018, ECF No. 38&39) even though Appellant’s counsel wanted
Appellant to file motion to extend time to file her notice of appeal in the afternoon of 7/26/2018 based on the district
court’s order (ECF. No. 37). Appellant was afraid to loss the chance of appeal by being claimed time-barred appeal
if the counsel’s motion to extend appeal was denied. Nevertheless, Appellant’s timely filed initial notice of appeal
was not docketed but was returned, and further, the filed date of 7/26/2018 was changed to 8/2/2018 when the
district court entered the returned initial notice of appeal to the docket (ECF No. 45).

2
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returned date (7/31/2018) was also shown on the same page of the initial notice of appeal (see
the exhibit #3-p1&2 with the hand writing note by the district court’s clerk office staff, and ECF
No. 40). The written personal check dated 7/26/2018 (exhibit #3-p.3) was not returned along
with the initial notice of appeal on 7/31/2018. In fact, Appellant did not file the district Court’s
specific returned notice of appeal on é72/2018 '\;vhen was 7 days passing the deadline of
7/26/2018. |

It is intentional violation of local rule 3 (d)(1) to change the filed date of the district
court’s returned notice of appeal from 7/26/2018 to the entered day, August 2, 2018 by deputy
clerk, Ms. Stephanie Savoy (Please see ékhibit#2,.p.5 of 6, ECF No. 45, slss, Deputy clerk,
entered 8/2/2018, v. district court’s order, ECF No. 40). It was because Appellant’s notice of
appearance, (received by the district court on 8/2/2018), was entered by the same district court
deputy clerk, on 8/6/2018, but the district couﬁ’é docket sheet (exhibit#2, p. 6 of 6) indicated the
filed date as 8/2/2018 (ECF No. 51, slss, Deputy Clerk, entered 8/6/2018). It may cause the
confusion that Appellant’s notice of appeal was untimely filed by attention to the “Date
Order/Judgment EOD” (6/26/2018) and “Date NOA Filed” (8/2/2018) in the COA “Originating
Court Information”. Keeping such false information of the “Date NOA Filed” in the summary of
COA “Originating Court Information” makes the Appellant’s appeal to be reviewed under a
disadvantage condition but in favor to Appellees.

In addition, it also violated Fed. R. App. P. 4(a)(5) to transmit this returned notice of
appeal and docket sheet to the Clerk of COA on 8/2/2018 (ECF No. 48, exhibit#2, p.5 of 6) when
district court received Appellant’s motion for extension to re-file the notice of appeal (ECF No.

46) prior to the district court’s approval of Appellant’s motion to extend appeal (ECF No. 50).

Regarding this district court’s mistake, the notice-of COA was sent from Ms. Margaret Thomas
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to the district Court clerk Ms. Felicia Cannon and also Appellant on 8/3/2018 (see district court
case ECF No. 49, exhibit#4).

Ms. Thomas suggested that the district court could transmit docket records to the Court of
Appeals after the district court ruled the Appellant’s motion to extend appeal. Obviously, Ms.
Thomas’ letter does not mean that Ms. Thomas or the COA encourages and supports the district
court to re-transmit the docket sheet and the returned initial notice of appeal with wrongful filed
date and deletion of her exhibits to'the COA on 8/6/2018 prior to allowing Appellant to re-file
her updated notice of appeal by 8/7/2018 to replace the returned one according to district court’s
“Return Document Order” (ECF No. 40) and the order granting her motion to extend appeal
(ECF No. 46&50).

These errors were reported to the Court when Appellant met Ms. Cathi Bennett (case 18-
1889 manager) and Mr. Mark J. Zanchelli (Deputy Clerk) and sought their help on 8/24/2018.
Ms. Bennett and Mr. Zanchelli also agreed and were concerned that the district court’s
transmissions of the district court’s returned notice of appeal and docket sheets for multiple times
are very confusing and difficult for the Clerk, judges and counsel to manage and review during
judgment making process. For the Court of Appeals to review and deal with these errors in
Appellant’s case 18-1889 related to the docket records of her cbmplaint filed with the district
court (17-cv-03260-JKB), Appellant was instructed by Mr Zanchelli to file her formal
clarification and request by a letter or motion. Therefore, Appellant filed her motion to extend

time for the Court of Appeals’ review of those errors in the district court’s docketing records and
proceedings which she reported to the Court of Appeals prior to filing her informal brief (COA
docket No. 5&6). Meanwhile, Appellant started to prepare -her writing request and filed it by

sending a letter to the Clerk of the Court on 8/30/2018 prior to Appellant’s filing her informal
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brief as Ms. Bennett and Mr. Zanchelli’s advice’ (see COA case Docket No.7, entered on
9/4/2018).

2. The statement of the COA’s dockétin,q Trecords is incomplete and also inconsistent with

“Originating Court Information”: - .

The earliest statement of docketing records (the COA docket No. 1 with 1 page, No. 2
with one page and No. 3 with 11 pages) were made on 8/6/2018 (exhibit#1, p. 20f 4). Yet, these
docketing notes did' not record the district court’s documents repeatedly sent to the COA and
wrongful proceedings of Appellant’s returned notice of appeal on 8/2 and 8/6/2018 that (1) first
wrongful transmission of the returned “iritial notice of appeal by deleting her exhibits and
changing the filed date, and electronic docket sheet from the district court to the COA was
received on 8/2/2018 (ECF No. 45&48); (2) the notice regarding this error in thé district court’s
8/2/2018 transmission sent by COA Ms. Thomas was on 8/3/2018 (see exhibit#4, ECF No. 49),
and (3) consequent second wrongful transmission of the returned initial notice of appeal and
assembled electronic docket sheet from the district court to the COA was received on 8/6/2018
(see district Court docket records ECF No. 52).

All of these errors regarding the transmission proceedings with wrongful filed date as
8/2/2018 instead of 7/26/2018 was not recorded in the COA docket No. 1-3 and “Originating
Court Information” on 8/6/2018 prior to allowing Appellant to re-file her updated notice of
appeal on 8/7/2018 according to the district court’s order (ECF No. 40: returned her 7/26/2018

filed initial notice of appeal) dated 7/31/2018 and the order (ECF No. 46&50: granted her motion

to extend appeal) dated 8/3/2018.

2 1t meets the requirement for COA to deal with the negative impact caused by district court clerical mistakes (17-
cv-03260-JKB) on the docket records of Appellant’s appeal filed with COA (case 18-1889) under Federal Rule 60.

5
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In addition, the district court’s docketed Appellant’s 8/7/2018 re-filed updated notice of
appeal as ECF No. 53. Appellant filed this updated notice of appeal and related exhibits to
replace the initial notice of appeal which was returned, but was unlawfully entered to the docket
by change of the filed date and deletion of her exhibits and further to transmitted to the Court of
Appeals on 8/2/2018 and 8/6/2018, (which was stated in Appellant’s re-filed notice of appeal and
the attachment, see ECF No. 53 and 53-1). The district court made note for ECF. 53 as
“Amended notice of appeal by Xiao-Ying Yu (attachment: #1 attachments to Notice of Appeal)”.
The district court’s third transmission, ECF No. 54, to COA on 8/7/2018 indicated
“Transmission of Notice of Appeal and Docket Sheet to US Court of Appeals re 53 Amended
Notice of Appeal”.

Although the COA also made note (under title “Originating Court Information™) that
Appellant filed her notice of appeal 8/7/2018, which was received by COA on 8/7/2018, these
documents and process were not shown in the note of the COA docketing number by 10/15/2018
(see exhibit #1, p. 2 of 4) and the transmitted pages of the returned notice of appeal and docket
sheet on 8/2 and 8/6/2018 were not recorded in the COA docket as instruction by Rule 45.

It is not clear which COA docket number contains district court’s 8/2/2018 and 8/6/2018
transmitted the returned Appellant initial notice of appeal with deletion of the related exhibits
and wrongful filed date (ECF No. 48&32) and which COA docket number contains the district
court’s 8/7/2018 transmitted (see ECF No. 53 and attachment ECF No. 53-1 and ECF No. 54)

Appellant’s 8/7/2018 re-filed notice of appeal with the exhibits of the new evidence *provided by

* Because Appellant was waiting for EEOC’s reconsideration and recording file via FOIA request, she filed her
requests to amend the EEOC’s records (which related 1o her complaint about Ms. Sara Barra misled EEOC’s
investigation) in her attached cover letters on 11/2/2017 (ECF No. 1) and 12/8/2017 amended complaint (ECF No.4)
and her motion to extend time to file her opposition for defendants’ motion to dismiss her complaint on 3/19/2018
(ECF No. 19). Appellant’s request for second amendment of complaint was denied on 6/26/2018 (ECF No. 32&33),
so she provided the EEOC’s new records to the district Court on 7/24/2018 along -with her motion for second
amendment of complaint and motion for clarification which was returned on 7/27/2018 (ECF No.38&39).

6
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EEQC’s recording file through FOIA request (ECF No. 1&4).

The information in the statement of COA docket Number 1 to 4 is difficult for the
judges and counsels of Court of Appeals to see how the district court repeatedly violated Rule 3
by changing the filed date from 7/26/2018 to 8/2/2018 for the district court’s returned
Appellant’s initial notice of appeal and deleting her exhibits through the transmission of
documents on 8/2/2018 and 8/6/2018 to COA and made the Clerk of Court of Appeals to have to
enter this false informat;on in “originating Court Information” without a note to bring the Court’s
judges and counsel’s attention to review. It is not clear iﬁ COA docket No 1-4 and “Originating
Court Information” when the exhibit including new evidence provided by EEOC investigator’s
hand-written notes was omitted by the district court through deletion of her exhibits attached to
her initial notice of appeal (please see district court ECF No. 53 and related exhibits, ECF No.
53.1, 3" paragraph in page 26 of 53, page 33 of 53, 36 of 33 compared with MDH HR’s
constructive discharge on 38 of 53, see attached exhibit #5) *. The deleted EEOC’s investigator’s
hand-written notes demonstrated that EEOC’s investigation of Appellant’s complaint under
ADEA, ADA and Title VII was interfered by Ms. Sara Barra on 4/19/2018. Although this exhibit
is directly related to and also supported the complaint filed on 11/2/2017 (ECF No. 1 and
attachment) and 12/8/2017 (see attached exhibit#3, ECF No. 4, attachment and related exhibits
and), it was deleted when the district court falsely changed the returned initial notice of appeal
from filed date of 7/26/2018 to the entered date of 8/2/2018 and transmitted it to the Court of

Appeals on 8/2/2018 and also on 8/6/2018. Moréover, the transmission of the returned initial

notice of appeal with deletion of the exhibits and wrongful filed date may also mislead Clerk

4 Ms. Sara Barra interfered with EEOC’s investigation by stating that Appellant requested to resign and retire
instead of that HR’s constructive discharge was made on 10/10/2014 by Ms. Barra’s motivation with false
information. It should not be exciuded for it supported Appellant’s complaint of continuous damages made by Ms.
Barra on EEOC’s 4/19/2017 Fact-Finding Conference (ECF No. 4, page 12, #5 under III in the section of damages).

T
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office of COA to believe thaf those critical complaint-relevant evidence, (which was not
available to be presented to the district court when her complaint was filed in Nov and Dec.
2017, ECF 1&4 and attachments), omitted by the district court on 8/2/2018 should be ignored as
it was provided to the district court after judgmerit' was made, and consequently it should be
excluded from the review during decision making process by the COA (to make it easier for the
COA’s judges and counsel to review Appellant’s informal brief and appendix referred facts in
case, please see exhibit 5) >,

Therefore, [ am hoping tﬁat Clerk of Honorable Court will amend the notes for the docket
records in case 18-1889 to make it tf) be clear, aécw:ate, consistent and complete. Justice can not
be achieved if the COA docket records do not reﬂgct facts, such as the wrongful filed date of
Appellant’s notice of appeal and deletion of exhibit; based on the Federal Rules of Appellate
procedure Rule 45 and Rule 3, for the clerk of Court of Appeals, judges and counsel to easily
locate and get entire information needed for effective case management and to focus on the key
substance of the appeal. Here, the re-filed notice of appeal with exhibits of new evidence (ECF
No. 53) was received by the COA on 8/7/2018 and should be brought to attention for review.

C. Conclusion:

WHEREFORE, Appellant respectfully requests that this Honorable Court will amend the
description of the docketing records in COA case 18-1889. Specifically, the amendment of the
COA docketing records with accurate, precise and complete statement would assist the Court

judges and counsel in giving prompt attention to the Appellant’s re-filed Notice of Appeal on

8/7/2018 and exhibits including EEOC’s investigator’s hand written notes. Furthermore, the

5 Appellant visited COA on 8/24/2018 and received a hard copy of the district court’s transmitted her notice of
appeal and exhibits (ECF No. 53&54) She was told that the docket sheet is exactly same as the docket records
which Appellant received from the district court (see exhibit#2) and there was no docketing statement transmitted
from the district court to the US Court of Appeal at the Fourth Circuit.

8
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amendment of statement in the COA docketing record for Case 18-1889 would make all
docketed information, which the district court transmitted, to reflect the facts and avoid
inaccurate, inconsistent and

incomplete docket records to cause the jﬁdges énd counsel’s confusion in the review of

Appellant’s informal brief (30 pages) and appendix of the statement of the case (9 pages) during

decision making process, and avoid misleading to the injustice in this case.

Dated October 18,2018 R;)gpgectﬁﬂly submitted,
7 o Vi
“Xiao-Ying Yu, pro se
557 Kirkcaldy Way
Abingdon, MD 21009
(410) 671-9823

xiaoving.vub7@wemail.com
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No. 18-1889

APPELLANT’S SUPPLEMENTAL INFORMAL BRIEF

In addition to the Appellant’s “informal brief” filed in Fourth US Court of
Appeals, “USCA4” (COA Docket #10, 10/1/2018), the Appellant, Xiao-Ying Yu,
pro se, respectfully submits this “supplemental informal brief” after reviewing
supplemental assembled records provided by the Federal District Court of
Maryland to this Court of Appeals (see COA Docket #15 &4, Exhibit #1 ) on

1/11/2019.
I. Statements of the Facts

A. Supplemental assembled records transmitted by the District Court to the Court
of Appeals were docketed on October 18, 2018 after the Appellant filed her
“informal brief” for more than a half month

After the Appellant filed her “informal brief” on 10/1/2018 and her “reply to
Appellees’ motion to extend time to file Appellees’ brief regarding oral argument”
on 10/15/2018, in which she requested the Court of Appeals to consider counsels
for “Formal Brief” and “Oral Argmnent” under Rule 27&34 based on the condition

that the facts of her claims were omitted, misrepresented, and misinterpreted by

Appellees and the District Court of Maryland, the Appellant’s reply motion was
docketed in COA No. 14 that “RESPONSE/ANSWER (Titled ‘Reply to

Appellees’ Motion to Extend Time’) by Xiao-Ying Yu to Motion to extend filing
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time [12].[18-1889] CB [Entered: 10/16/2018 05:01 PM]”. Then, on 10/16/2018,
the District Court transmitted “supplemental assembled electronic record” pursuant
to the request of the Appellant’s case manager, Ms. Cathi Bennett for the docket
records missed in the Appell;mt’s file. This information was confirmed via the
conversatibn with Ms. Bennett over the phone in the afternoon on 10/22/2018. The
transmission was entered in COA docket #15 on 10/18/2018. However, the
Appellant was not aware what suppleméntal records were provided to USCA4 on
10/ 16/2018 (COA docket #15), nor did she understaﬁd why District Court failed to
provide USCA4 with entire records by 8/20/2018, as Clerk of USCA4 requested,1
and wanted to provide these supplemental assembled records to USCA4 after the
Appellant filed her “inforrné.l brief” for more than a half month.
B. Review and concerns about the docket records

On January 11, 2019, the Appellant visited the Court of Appeals and
requested USCA4 Clerk, Ms. Gomez to allow her to review her case file. She was
told all case records are electronic files. Then, the Appellant specifically requested
to get hard copies of the supplemental assembled records in COA docket #15

entered on 10/18/2018. She was pro{/ided with 64 pages of hard copies of the

electronic records, which is the Appellant’s re-filed notice of appeal and related

! please see COA docket No. 2: “RECORD requested from Clerk of Court. Due: 08/20/2018.
[18-1889] CB [Entered: 08/06/2018 11: 42 AM).”
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exhibits, (ECF#54) transmitted along with the “Docket sheet” by the District Court
to USCA4 on 8/7/2018. However,A these records were the same copies that the
Appellant received from USCA{},’MS. Gomez on 8724/2018. The Appellant was
confused and asked Ms. Gomez Why the electronic records in COA dockét #15
(entered on 10/18/2018) were the same as COA docket #4 (entered 8/8/2018), but
were not as Ms. Bennett stated as the supplement for missing records. Then, Ms.
Gomez introduced Tony, who is supervisor of the Appellant’s case manager, Ms.
Bennett, to help the Appellant. The Appellant expressed her concerns to Tony as
follows:

l.There was lack of the Appellant’s initial and amended complaints and
related exhibits, her response and supplement in opposition to defendants’ motion
to dismiss and her supporting exhibits (the Appellant filed with the District Court)
in both COA docket # 4 and 15 according to the hard copies of initial electronic
records, (transmitted by the District Court between 8/2/2018 and 8/8/2018), which
USCA4 clerk, Ms. Gomez, provided to the Appellant on 8/24/2018 and .the
supplemental assembled records, (transmitted by the District Court on 10/16/2018),
Ms. Gomez, provided on 1/11/2019;

5. If the clerk, Ms. Gomez could not see the Appellant’s electronic file for
those electronic records of Appellant’s complaints and exhibits filed with_ the

District Court of Maryland transmitted by the District Court to USCA4, the
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Appellant was wondering how the USCA4 judges, who were assigned to
Appellant’s case, could review those exhibits which the Appellant referred in her
“informal brief” and “informal reply brief”.

Thus, Tony informed the Appellant that there were 522 pages of electronic
records transmitted by the District Court of Maryland in the August 2018. After he
edited COA docket #4 with 522 pages and COA docket #15 with 64 pages on
1/11/2019, Ms. Gomez was able to see these 522 of electronic records in the
Appellant’s case docket #4 (Exhibit#1, Tony edited 1/11/2019). Also, Appellant
was provided the hard copies of these 522 pages of electronic records transmitted
by the District Court of Maryland .to USCAA4 (Exhibit #2, copy of the payment for
these records).

C. Missing documents and inconsistent records in the electronic records
tronsmitted by.the District Court.to.the Court of 4ppeals

After reviewing 522 pages of electronic records in the COA docket # 4
entéred on 8/8/2018 and edited on 1/11/2019, the Appellant realized that these
District Court’s electronic recofds were only to cover the period between
11/6/2017 and 8/6/2018. There were several problems in these records which
include but are not limited to: Some the Appellant’s filed documents were deleted;
some records were reversed ordering pages of documents, which led to the

confusion; and some filed documents were excluded and replaced by other
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duplicated documents in these 522 pages of the electronic records, which did not
match the District Court’s description for several docket numbers such as ECF
#45, 47&48. These changed electronic records conflicted with the facts that the
District Court transmitted the electronic records to USCA4 on August 2, 2018 and
these electronic records have been reviewed and docketed by the Clerk of this
Court of Appeals.

Because these changes of the electronic records transmitted by the District
Court to USCA4, it is necessary for the Appellant to file this “supplemental
informal brief’ and to address each of those changes and deletions. Also, the
Appellant would provide those filed documents, which were deleted from these
522 pages of electronic records, and hopes USCA4 clerk to provide the Appellant’s
case with comprehensive, correct and consistent docket records that will make it
easier for judges to find and review the Appellant’s filed documents even though
some description of docket numbers made by the District Court did not match the
containing documents. |

1. Several attachments were deleted in the COA Docket # 4 (see Exhibits
#3-5). These attachments were | filed on 12/8/2017, 1/23/2018, 3/22/2018

respectively (see the District Court’s ECF # 4, 15&20) and are very important

because the Appellant asked to amend the EEOC records prior to her receiving
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EEOC’s response to her request of the reconsideration regarding EEOC’s
conclusion in the right—to-sue letter and the request of the default judgment);

2. The District Court docketed ECF# 45: “NOTICE OF APPEAL by Xiao-
Ying Yu. Filing fee $505, receipt ‘number 14637107751. (slss, Deputy Clerk)
(Entered: 08/02/2018)”, but the 522 page of electronic records transmitted by the
District Court to USCA4 on 8/2/2018 did not contain thié notice of appeal (see
COA Docket #4, p. 507-509) although USCA4 Clerk docketed and the Appellant
claimed this action in her concerns of the docket records and her “Informal Brief”
because the Appellant’s (7/26/2018 filed) initial notice of appeal, which the
District Court returned back to the Appellant on 7/31/2018.

Meanwhile, another District Court’s docket recérd ECF #48 was changed.
The District Court originally docketed ECF#48 as “Transmission of Notice of
Appeal and Docket Sheet to US Court of Appeals re 45 Notice of Appeal.
Important Notice: To access forms which you are required to file with the United
States Court of Appeals for the Fourth Circuit please go to

hitp://www.cad.uscourts.gov and click on Forms & Notices. (slss, Deputy Clerk)

(Entered: 08/02/2018), but there was only the “Docket Sheet” in COA docket #4,

page 517 of the electronic records because the Appellant’s Notice of Appeal was

2 This Appellant’s 7/26/2018 notice of appeal transmitted by the District Court on 8/2/2018 to

USCA4 without related exhibits was confirmed respectively through conversation over the

phone with the District Court clerk, Chief Judge Bredar’s chamber, and USCA Clerk Ms. Amy

" Carthem and Ms. Bennett, also evidenced by the USCA4 Ms. Margaret Thomas’s letter dated on
8/3/2018 (ECF #50). '
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excluded from the ECF#48. The transmitted electronic records on 8/2/2018 by the
District Court to the Court of Appeals were deleted due to the changes in the
docket ECF#45&48 and replaced with triplicated copies of the Appellant’s motion
for extensiqn of time to re-file her potice of appeal on ECF #45, 46&47, please see
the electronic recorcis in COA Docket # 4 page: 507-509; 510-512; and 513-515
respectively.

3. The district court initially docketed on 8/6/2018 “Assembled Electronic
Record Transmitted to Fourth Circuit-Initial (slss, Deputy Clerk) (Entered:
08/06/2018)”. It was supposed to be labeled with a sequencing Number ECF #51
prior to the Appellant’s case manager, Ms. Bennett’s establishing the Appellant’s
COA case number 18-1889 on 8/6/2018 (ECF#52, COA docket #1-3, and COA
docket # 4, page 522), but this “Assembled electronic record” was not labeled with
any docket number in the District Court’s‘docket (see Exhibit#6: the District
Court’s docket dated 8/6/2018); instead, the electronic record which was
transmitted with a “Docket Sheet” on 8/6/2018 by the District Court to USCA4
was excluded from the COA docket records. Please see USCA4 printed COA
docket #4, page 5-6, provided on 1/11/2019, compare with Exhibit#7, ECF#52 n
District Court of Maryland docket recording CM/ECM live 6.1 dated 8/16/2018);

Again, in the docke.t. ECF#47, the District Court initially docketed on

8/2/2018 as “NOTICE of Appearance by Xiao-Ying Yu (slss, Deputy
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Clerk)(Entered: 08/02/2018)”, please see Exhibit#6, District Court of Maryland
docket recording CM/ECF live 6.1 printed on 8/6/2018, was replaced with
triplicated copies of Appellant’s filed (8/2/2018) motion for extension time to re-
file her notice of appeal in ECF No. 45, 46 and 47. Please compare with Exhibit
#7, District Court of Maryland docket recording CM/ECF live 6.1, printed on
8/16/2018). Thus, the sequential docketed number 51, supposed labeling for the
8/6/2018 “Assembled Electronic Record Transmitted to Fourth Circuit-Initial” for
the Appellant’s 7/26/2018 notice of appeal, was used to labeled the duplicates of
the ECF No. 47 for Appellant’s (8/2/2018 re-filed) notice of appearance by
changing the District Court’s record ECF #47 as “(ELEXCTRONICALLY FILED
IN ERROR) NOTICE of Appearance by Xiao-Ying Yu (slss, Deputy Clerk)
Modified on 8/6/2018 (slss, Deputy Clerk) (Entered: 08/02/2018)”. Please see
COA docket record #4,‘ page. 518-519.

However, because the Appellant’s initial notice of appeal transmitted on
8/2/2018 and 8/6/2018 by the District Court to USCA4 were removed from these
522 pages of USCA4 docket records, the District Court replaced these original
docketed documents with different documents without making each of these

docket number with the description of “electronically filed in error”’ to conceal

their violations of the federal civil procedures.
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4. The Appellant’s cover letters to the Clerk, Ms. Felicia C. Cannon at the
District Court, which explained what reason and which type of documents to file
and were always placed on the front page in all of her filed documents, were either
intentionally deleted (described as above fact #1), or misplaced to the last page of
Appellant’s filed documents, or separated fr_om Appellant’s filed documents. The
District Court’s actions made the Appellant’s case file difficult to be reviewed by
the USCA4 judges. Please see the cover letters which Appellant filed and were
docketed in ECF #1, 5, 9, 11, 13, 17, 19, 22, 35 respectively on COA docket #4,
electronic records p.17 p.18 (JS44), 241, 276, 280, 292, 308, 312, 424 & 482. In
addition, the cover letter filed on 8/2/2018, located at COA docket #4, page 516,
was separated from the Appellant’s (8/2/2018) filed motion for extension time to
re-file her notice of appeal, in ECF No. 45,A46& 47 (see COA docket No. 4, page
507-515) and her re-filed notice of appearance in ECF# 51 (COA docket No. 4,
from page 518-519). Also, the page sequencing orders of the exhibits in ECF #5,
which the Appellant filed, were reversed. |

5. Appellant’s motion for the clarification and relief, motion for leave to file
the second amendment of her complaint with new evidence prov;lded by EEOC,

and request for jury trial filed on July 24, 2018 (within 28 days from the District

Court’s 6/26/2018 judgment) were not docketed, but were returned baék to the

Appellant on 7/30/2018, because the District Court stated that the case was closed
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on 6/26/2018 (see ECF #38&39, COA docket #4, duplicated pages 488-490, and
491-493).

6. Appellant’s initial filed (pro se, on 7/26/2018) Notice of Appeal and
related exhibits were un-docketed, but was returned back to the Appellant on
7/31/2018 by the District Court’s order ECF #40 without mention of the returned
document of the Appellant’s Notice of Appeal by stating “Returned document
order. Signed by Chief Judge James K. Bredar on 7/30/2018. (Attachments:#1 First
page of Returned Pleading and cover letter) (¢/m 7/30/15 bas, Deputy Clerk).
(Entered: 7/31/2018)”. Please compare with the description in ECF #38&39 (COA
docket #4, p. 4-5)

7. ECF #54 with Appellant’s re-filed notice of appeal and related exhibits
transmitted by the District Court to USCA4 on 8/7/2018 were omitted in COA
docket #4, although the USCA4 Ms. Gomez already provided the Appellant with
the hard copies of these electronic records on 8/24/2018 (see Exhibit #2). Ms.
Bennett also knew that these copies were provided to the Appellant when she met

the Appellant on 8/24/2018.°

3 Per Ms. Bennett and Chief Deputy Clerk Mark J. Zanchelli’s permission and advice, Appellant
filed her concerns during the Appellant’ leave after reviewing these electronic records, also filed
her informal brief on 10/1/2018 and her informal reply brief on 11/13/2018 in COA docket # 7,
17, 21&23 regarding the inconsistent and incomplete docket records transmitted by the District
Court to USCA4, which did not reflect facts regarding her clarification, amendment of the new
evidence and notice of appeal filed with the District Court. Appellant was hoping to bring the
Court of Appeal’s attention to the District Court’s clerk errors and violation of Federal Civil
Procedure. ' ' '

10
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Nevertheless, on January 11, 2019, USCA4 Ms. Gomez provided the
Appellant the COA docket No. 15 again with the 64 pages of hard copies of ECF
#54, which the District Court docketed as “Transmission of Notice of Appeal and
Docket Sheet to US Court of Appeals re 53 Amended Notice of Appeal. Important
Notice: To access forms which you are‘ required to file with the United States

Court of Appeals for the Fourth Circuit please go to http:/www.cad.uscourts.gov

and click on Forms & Notices. (slss, Deputy Clerk) (Entered: 08/07/2018)"."
However, on COA docket#15, it was stated “SUPPLEMENTAL ASSEMBLED
ELECTRICAL RECORD docketed. Record in folder? Yes. Record reviewed? Yes.

[18-1889]CB [Entered: 10/18/2018 10:28 AM]”.

II. Needs of the Issues Existed in the Docket Records of the
Appellant’s Case File for the Judges at Court of Appeals to Review

The changes and deletions of the assembled electronic records transmitted
by the District Court to USCA4 made the confusions and inconsistent docket
records in the Appellant’s case file as follows:

e  Where are those missing supplemental assembled records and the docket

sheet dated 10/16/2018 and transmitted from the District Court to USCAA4 stated in

COA docket #15?

4 This is the same language used by the District Court in ECF #48, yet, there was only the
“docket sheet” from the 522 pages of the COA docket #4. Please see page 517. There was a lack
of the Appellant’s (7/26/2018) initial filed notice of appeal transmitted from the District Court in
the ECF #48 re #45. ‘

11
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*  Were these charges and deletions of the assembled electronic records
transmitted by the District Court to UDCA4 in COA docket #4 (522 pages) and
COA docket #15 (64 pages of the District Court’s 8/7/2018 transmitted records)
due to the concerns and claims filed by Appellant’s “informal brief” and related
exhibits?’

* How was “Original Court Information: Date Notice of Appeal filed:
8/2/2018 and Date received COA: 8/2/2018” docketed in Appellant’s case on
8/6/2018 if there was no evidence that USCA4 received Appellant’s notice of
appeal dated 8/2/2018, and transmitted from the District Court on 8/2/2018 and
8/6/2018 based on the current electronic records in the COA docket #47?

e How was the Appellant’s case established on 8/6/2018 with “QOriginal
Court Information: Date Notice of Appeal filed: 8/7/2018; Date Received COA:
8/7/2018” if there was no evidence that USCA4 received the Appellant’s
(8/7/2018) re-filed notice of appeal transmitted by the District Court to USCA4 on
8/7/2018 in the COA Docket # 4, 522 pages of electronic records based on the

cutrrent electronic records in the COA docket#4?

5 Tony and Ms. Gomez could not explain why those 522 pages were absent from Appellant’s
COA case electronic file on 8/24/2018 and on 1/11/2019 when Ms. Gomez reviewed the
Appellant’s case file, and that was why Ms. Gomez provided the Appellant with duplicated hard
copies of the electronic records for COA docket #4 and #15 containing the District Court’s
8/7/2018 transmitted Appellant’s notice of Appeal and related exhibits. '

12
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* How were the Appellant’s re-filed notice of appeal and related exhibits
along with the docket sheet dated 8/7/2018 and transmitted by the District Court to

USCA4 on 8/7/2018 docketed on 10/18/2018 in COA docket#15?
II1. The Consequence of the Changes of the Docket Records

The changes and deletion of the electrical records transmitted by the District
Court to USCA4 led to the confusion and possible efrors in the USCA4 docket
records.

- Such changes in the docket records wére to hide the evidence of the District
Court’s violation of Appellant’s appealing right, pro se, on 7/26/2018, and resulted
in the confusion of the time when the Appellant initially filed the “Notice of
Appeal”. This led to USCA4 to docket Appellant’s filed “Notice of Appeal” as
8/2/2018 instead of 7/26/2018, (which, in fact, was the correct time), as described
above and also in the Appellant’s concerns and “informal brief’. The deletion of
initial docketed documents on ECF #45 &48 (includes the Assembled record
without any docket number on 8/6/2018) and excluding ECF#54 in the COA
docket#4; 522 pages of the electronic records were also likely to cover the District
Court’s mistakes of sending the Appellant’s 7/26/2018 notice of appeal on
8/2/2018 and 8/6/2018, and to make it difficult for the USCA4 judge to review the
Appellant’s case ﬁlg and understand why USCA4 docketed on 8/6/2018 “Original

Court Information” for the Appellant’s Notice of Appeal filed on 8/2 and 8/7/2018.

13
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In addition, it is difficult for USCA4 judges to review and track the exhibits related
to the Appellant’s “informal brief” and “informal reply brief” through the current
COA Docket #1-4 and #15. Therefore, judges’ preparation of their “Formal Brief”
and recommendation for the “Oral Argument"’ leading to a fair decision may be.
impaired by these changes and _delgtion of the electronic records.

On the other hand, in addition to the facts stated in Appellant’s “informal
brief” and “informal reply brief’, thev éhanges'vénd deletions of the District Court’s
assembled electronic docket records indicated in this supplemental informal brief
and related exhibits may bring to the USCA4 judges’ attention to the possible
ignorance of the Appellant’s claims that District Court’s violation of the
Appellant’s civil rights to file clarification, relief and amendment with newly
discovered evidence provided by EEOC, Whic;h she previously requested to amend
for multiple times (see deleted documents in the Exhibits#3-4 and COA docket #4,
page 17); her right to be heard; and her right to appeal, pro se, and also to be
docketed on 7/26/2018 under Fed. R. Civ. P. 15, 16, 60& Federal Rules of
Appellate Procedure 3 & local rule 3, seventh amendment and Fourteenth
Amendment of U.S.C. Furthermore, it can not be neglect that the District Court
failed to perform their discreti§n for both “an express determination that there is no
just reason to delay” and “an express direction for entry of judgment” prior to

dismissal of Appellant’s discrimination and retaliation claims under ADEA, ADA,

14



29 U.S.C. §794(a)(b), Section 504 of the Rehabilitation Act, and Title VII, and
simultaneous closure of her case on 6/26/2018 with false reasons (see the

Appellant’s “informal brief” and “informal reply brief” based on the requirement

of Federal Civil Procedure 54 (b) and 28 U.S.C. §1291.
IV. Conclusion

Because of the facts and reasons stated above, in addition to the clarification
and relief that the Appellant filed prior to her Appeal on 7/24/2018 (ECF#38, 39,
53&54, COA do.cket #15) with the.District Court, and her concerns filed with the
USCA4 on 9/4/2018 during the Appellate court’s leave and 10/22/2018 (COA
docket #7 &17), according to the Federal Rule Civil Procedure 60 (a)&(b)1-3&6,
Seventh and Fourteenth Amendment U.S.C., the Appellant respectfully requests -
this Court to grant her relief. The District Court’s failure of making their
discretion with false reasons of the lack of subject matter jurisdiction and State’s
immunity to Appellant’s disability retaliétion claim as well as racial and national
origin/ethnic discrimination and retaliation should be reversed under Federal Rule
Civil Procedure 15, 16, 54,28 U.S.C. §1291, ADA, 29 U.S.C. §794(a)(b), Section

504 of the Rehabilitation Act, 42 U.S.C. §1981&2000d, Title VII, Eleventh and
Fourteenth Amendments of U.S.C. Furthermore, the Appellant respectfully
requests the Honorable Court to grant an appointment with Counsel for a “Formal

Brief’ to reflect on the facts stated in this supplemental informal brief, her

15



ral

“informal brief’ and “informal reply brief”’, and also to recommend an “Oral
Argument” in order to clarify the issues, arguments and authorities that Appellees
and the District Court omitted, misrepresented and misinterpreted and to lead to
justice. Moreover, Appellant respectfully requests this Court of Appeals to grant

the relief to her for the damages addressed in her amended complaints and informal

brief, that the Court deems just and necessary.

Dated January 16, 2019 | Respectfully submitted

Xiao-Ying Yu, pro se
557 Kirkcaldy Way
Abingdon, MD 21009
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Dear Clerk Connor:

Thank you very much for allowing me extended time to file my Informal Brief (new
deadline 10/1/18). I am writing this letter to seek further help regarding the future review of the
docket records (District Case No. 17-cv-03260-JKB, Fourth Circuit Case No. 18-1889)
transmitted by the United States Northern District Court of Maryland. Specifically, there are two
key problems with the files as they currently stand. First, the abstract of docket file does not

. accurately reflect its substance and the abstract of docket ECF No. 53 is incomplete, as it lacks
exhibits (including several important pieces of new evidence) that [ attempted to append to my
case files. Second, the initial Notice of Appeal (entry of ECF No. 45) was returned to me on
7/31/2018, and ECF No. 45, 48 & 52 contradicts Court’s orders (ECF No. 40&50).

I filed an initial Notice of Appeal on 7/26/2018 (along with exhibits that included my
Motion for Clarification and Motion for Second Amendment of Complaint with new evidence,
because motions and new evidence filed on 7/24/2018 were not docketed) prior to receiving the
Court’s order (ECF No. 37). This initial Notice of Appeal was returned to me without docket per
District Court order on 7/31/2018 (ECF No. 40).

According to the Court’s 8/1/2018 order (ECF No. 43), on 8/2/2018, I re-filed the Notice
of Appearance (ECF No. 47 & 51) and the Motion for Extension (from 7/26/2018 to 8/7/2018) to
Re-file the Notice of Appeal (ECF No. 46).

On 8/2/2018, after receiving my Motion for Extension to Re-file a Notice of Appeal, the
Court entered (ECF No. 45) the initial Notice of Appeal without exhibit (even though this Notice
of Appeal was returned on 7/31/2018 per Court order, ECF No. 40 as described above).
Meanwhile, a disclosure including ECF No. 45 and docket sheet were transmitted to the
Honorable US Court of Appeals for the Fourth Circuit (ECF No. 48) prior to the Court’s
" granting my motion for extension to re-file my Notice-of Appeal (entered 8/3/2018, ECF No.
50).

On 8/7/2018, I re-filed a modified Notice of Appeal along with exhibits
that clarified some misrepresentation and misinterpretation in Court’s memorandum and
introduced new evidence, which was uncovered by an FOIA request for EEOC recording files,
but were returned to me due to Court’s 7/27/2018 order (ECF No. 38&39). This Notice and
exhibits were meant to replace ECF No. 45, based on the Court’s orders (ECF No. 40 &50) and

1
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instructions received via an 8/6/2018 phone conversation with the Chambers of Chief Judge
James K. Bredar. | called the Chambers of Chief Judge because I had not received a response to
my inquiries about ECF No. 45 from the deputy clerk, Ms. Claudia Gilbson, that were leftvia
voice message at 410-962-3854 on 8/6/2018. However, the exhibits filed on 8/7/2018 were not
shown in the text of the docket abstract for ECF No. 53. The attachments in the text of docket
abstract are usually referred to the cover letter in the docket record (see ECF No. 1, Attachment
#1). Omission from the abstract may lead to the exhibits, including the important new evidence,
being missed during reviews for the proceedings of my case in the Court of Appeals for the
Fourth Circuit.

Nevertheless, on 8/6/2018, ECF No. 45 without exhibits was sent for a second time to the
Circuit Court along with the “Assembled Electronic Record Transmitted to the US Fourth Circuit
(Slss, Deputy Clerk) (Entered: 8/6/2018)” (ECF No. 52). The ECF No. 45 even caused the
receptionist of the District Court’s confusion, who initially mistakenly refused to accept my re-
filed Notice of Appeal (8/7/2018), because she said that the Notice of Appeal had already been
docketed on 8/2/2018. She then accepted the Notice of Appeal when I informed her that filing
was in line with the instructions of the Chambers of the Chief Judge Bredar (given 8/6/2018).

It is no doubt that the errors in the docket ECF No. 45 and 48 for its violation of Federal
Civil Procedure made it very confusing (ECF No. 49) and additional transmission of electronic
record for multiple times will also make it difficult for the Honorable Court of Appeals of the
Fourth Circuit as they review my case. Moreover, ECF No. 45 contradicts the Court’s orders
from 7/31/2018 (ECF No. 40) and 8/3/2018 (ECF No. 50). Please note that my request to correct
this docket error was brought to the attention of the Chambers of Chief Judge on 8/6/2018.

Therefore, in order to maintain integrity and consistency in the docket records and also to
ensure that the docket abstract accurately reflects the facts in the District Court and US Court of
Appeal for Fourth Circuit regarding my case, review and ruling on this matter by the US Court of
Appeals for the Fourth Circuit is needed. The District Court’s docket ECF No. 45, along with
accompanying transmission of records (ECF No. 48 & 52), should be withdrawn and the

~ incomplete docket abstract of ECF No. 53 should be corrected based on the reasons and facts
described above. Your consideration and help will be greatly appreciated.

I would like a file stamped copy returned, please find the enclosed original certificate of
service, an extra copies and a self addressed stamped envelope.

%ﬁﬂly submitted,
iao-Yin;g)ét, pro se
557 Kirkcaldy Way
Abingdon, MD 21009
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UNITED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUIT
LEWIS F. POWELL, JR. UNITED STATES COURTHOUSE ANNEX
1100 EAST MAIN STREET, SUITE 501
RICHMOND, VIRGINIA 23219-3517
WWW.CA4.USCOURTS.GOV

PATRICIA S, CONNOR , TELEPHONE
CLERK : (804) 916-2700

September 13, 2018
Xiao-Ying Yu
557 Kirkcaldy Way
Abingdon, MD 21009

Re: 18-1889; Xiao-Ying Yu v. Robert Neall

Dear Ms. Yu:

I have reviewed the concerns stated in your letter of August 30, 2018, about the handling
of your case at the district court. Although you believe that certain filings were not docketed
correctly, it is generally improper to try to add additional evidence in the district court without
first seeking leave of court to do so. Also, material that was not considered by the district court
Judge prior to the court's ruling is not properly included in the material forwarded to the appellate
court. The evidence that the appellate court considers is limited to what was presented to the
district court before the district judge ruled.

Your appeal appears to be proceeding properly and this court will be able to review the
entire electronic version of the district court record including all the documents you filed when it
reviews the issues raised in your brief.

Sincerely,

Mark J. Zanchelli
Chief Deputy Clerk

MJZ: 1l
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IN THE UNITED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUIT
XIAO-YING YU, *
Plaintiff-Appellant, *
V. o | * Case No. 18-1889
ROBERT NEALL, et al., ¥
Defendants-Appellees. *

MOTION TO EXTEND TIME TO FILE APPELLEES’ BRIEF

The appellees, through counsel, move, under Fed. R. App. P. 26(b), to enlarge the
time within which they may file their informal response brief, extending the deadline by
five business days, from October 15, 2018 to October 22, 2018.

1. Under the existing scheduling order, the appellees’ informal response brief
is due to be filed on October 15, 2018. This deadline was established when the Court
granted a request made by the appellant to extehd her time to file a brief from August 30,
2018 to October 1, 2018. Appellees are permitted to file an informal response brief within
14 days after service of the informal opening brief.

2. The brief for appellees. will need adequate time to undergo the internal review
process required of every appellate brief filed by the Attorney General of Maryland.

3. In addition to the Columbus Day holiday, counsel for appellees has been out
of the office with a fever and sore throat. This has created a minor delay in preparing the

brief for the internal review process.
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4. It is not anticipated that this case will require oral argument and oral

argument has not yet been scheduled for this appeal.

5. The requested five-day extension for filing the appellees’ informal response
brief will not cause prejudice to the appellant.

A probosed order is attached. |

BRIAN E. FROSH
Attorney General of Maryland

/s/ James N. Lewis

JAMES N. LEWIS

Assistant Attorney General

Office of the Attorney General
Maryland Department of Health
300 West Preston Street, Suite 302
Baltimore, Maryland 21201
James.Lewisl@maryland.gov
(410) 767-5162

Attorneys for Appellees

October 11, 2018
CERTIFICATE OF SERVICE
I hereby certify that on October 11, 2018, a copy of the foregoing motion to extend
time to file appellees’ brief, which was electronically filed in this case on October 11, 2018,
was served by first-class mail on the following:
Ms. Xiao-Ying Yu
557 Kirkcaldy Way

Abingdon, Maryland 21009

/s/ James N. Lewis

James N. Lewis

2
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April 1, 2019

Patricia S. Connor, Clerk and Chief Judge, Robert L. Gregory
U.S. Court of Appeals for the Fourth Circuit

1100 East Main Street, Suite 501

Richmond, VA. 23219

Re: Case No. 18-1889, Xiao-Ying Yu v. Maryland Department of Health and Maryland
Department of Budget and Management (1:17-cv-03260-JKB):
Plaintiff>s application for suspension of the Court’s 3/26/2019 order denying
Plaintiff’s petition for rehearing and rehearing en banc; Plaintiff’s motion to recuse;
and Plaintiff’s request to correct the mistakes in the docket record No. 37

Dear Clerk Connor and Chief Judge Grégory:

After reviewing the Court’s order and the statement of COA4 docket#37, according to
Fed. App. P. Title VII, Rule 27 and Title I, Rule 2, I respectfully make my application for
suspension of the Court’s order denying my petition for rehearing and rehearing en banc entered
on March 26, 2019 (details please see my application for suspension).

Also, 1 respectfully submit my motion and move that Honorable Judge Diana Jane
Gribbon Motz, (who led the panel), recuse herself from the leader and direction of legal
proceedings of my petition for rehearing en banc accompanying with affidavit based on USC 28,
Chap. 21 § 455, because Judge Motz has worked for 14 years as Assistant Maryland State
Attorney General and is accustomed to representing State government employers’ interests, and
previously led the panel’s decisions in favor of Maryland employers in this Court. These
disabling conflicts of interest are also explained in my petition for rehearing and rehearing en
banc and mandate filed with this Court (COA4 docket #29; 31, 33&36), which provided exhibits,
cases, and laws as evidence of the conflicts. Another reason to file the motion to recuse is that
the curiam opinion from the panel led by Judge Motz was a biased review and was in conflict
with the decisions of this Court, other Federal Circuit Courts and the Supreme Court. This biased
review and the above mentioned conflicts of the interests led to affirming the District Court’s
dismissal of my claims for lack of subject matter jurisdiction, failure to state cause of my claims
and the State emp'loyer’s immunity to my ADA claim which are not true (please see
Appendix#1). Although I was hoping this Biased review to be corrected by a rehearing en banc
since I filed my petition, yet, the panel bf judges led by Jﬁdge Motz consequently and continually
directed results stating “no judge requested a poll under Fed. R. App. P. 35 on the petition for
rehearing En Banc” and the denial of my petition for rehearing En Banc in the Court’s 3/26/2019

1
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order. However, a vote or poll to be taken from all judges in the Court (who are not given a
chance to review the Plaintiff’s appeal or petition) is not needed to determine whether a case to
be heard or reheard en banc based on Fed. R. App. P. 35(f) and the local rule 35 (b). In order to
receive equal protection through the justice of the proceedings based on Fourteenth Amendment
U.S.C. § 1, according to 28 U.S. Code § 455, 1 respectfully request that Judge Motz recuse
herself from leading position in charge of the legal proceedings for my petition for rehearing and
rehearing en banc as well as from participation in the decision regarding my petition for
rehearing and rehearing en banc about the Court’s 1/24/2019 order (details please see my motion

to recuse).

The statement of COA4 docket record#26 only addressed the moot the Plaintiff’s motion
for concerns about docket reco.rds (COA4 docket #17) compared with the curiam opinion (please
see Appendix 2a). It appears that mooting Plaintiff’s motion is mofe important than affirming the
reasons to dismiss Plaintiff’s claims stated by the District Court. In addition, there are some
confusion and mistakes in the duplicated statement in the COA4 docket #37 which also appears
different from enclosed original 3/26/2019 Court Order denying my petition (filed COA4 docket
record #28&29) released by the Court clerk Connor (see supporting Appendix#2b). First, by
altering and expanding on the original court’s 3/26/2019 order, the statement of COA4 Docket
#37 not only denies my petition (COA4 Docket #28&29), but also denies the mandate and
mbtion for relief regarding the lack of initial hearing chance provided to me, and reconsideration
of the panel Judge leader Motz’s direction to moot my motion of concerns about docket records
filed with the Court Docket #30, 31 and 33. Second, the key words of my “PETITION” and
MANDATE? in the documents that I filed in COA4 Docket 28&30 and also for #29&31 have
been omitted and replaced with duplicated as “Motion for initial hearing en banc” or “Motion for
rehearing and rehearing en banc” in the statement of COA4 docket#37. I suspect that actions are
retaliation for my motion of concerns about the docket records filed with this Court about the
mistakes made by my case manager (COA4 docket#17, 25&33) in favor of the employer
defendants’ workplace retaliation and unlawful termination against my complaints under ADA
and Title VII and ADEA. The mistakes in the statement of COA4 docket #37 led to confusion
and to the legal mistake of the Court’s Oder to not only deny my petition for rehearing and
rehearing en banc, but also my mandate and motion. Third, using “Motion” (which was typed as

the Capital in the statement of Docket#37) to replace “Petition” stated in the Court’s 3/26/2019

2
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Order caused confusion and misunderstanding of the Plaintiff’s failure of filing “Petition” as the
part of reasons for the Court’s 3/26/2019 denial. This may also drive the Court to be tied up with
the rejection of my request of mandate due to the fact that the statement of Docket #37 indicated
the Court’s denying the documents #30&31 that Plaintiff filed for her initial mandate which were

passed to defendants and District Court.

Therefore, ] am hoping my application for suspension of Court’s 3/26/2019 order to be
granted under Fed. App. P. Rule 2, because it was based on the prejudicial direction led by
disqualified Judge Motz. Furthermore, I am respeétfully seeking your help to move that Judge
Motz recuses herself and correct the mistakes in the statefnent of docket #37 avoiding erroneous
or distorted conception of the facts or the laws or court’s orders. Moreover, I am requesting to
have a another judge to direct the legal proceedings of my appeal and petition for rehearing en
banc under local Rule 35(b), 14™ Amendment’s protection of liberty and property, and Fed. App.
P. Rule 2, because I am Asian American pro se and former Maryland State employee supported
by CDC funding, who was retailed and unlawfully terminated without mediation, and I have
never been given a hearing chance, or oral argument or rehearing en banc for denial of my appeal
due to lack of subject matter jurisdiction and failure to state the cause of claims by Federal
District Court of Maryland and this Court because the evidence that my written reports of
EEOC’s permission to sue and EEOC’s right-to-sue letter were docketed (1 1/6/2017 and
3/22/2018); defendants failed to provide a evidential pre-termination mediation or hearing and
reason for adverse action and Congress abrogated State employer’s 11" Amendment Immunity

to ADA complaint were prejudicially neglected.

The cover letter contains 3 pages; applicétion for suspension of the court’s 3/26/2019
order (total 5 pages) ; motion to recuse (15 pages); Appendix (31 pages) , affidavit (1 page),
certificate of compliance (2 pages) and certificate of service (1 page) are enclosed. Total 58

pages. I look forward to hearing from you.

Respectfully, submitted,

ZE
Xiao-Yirfg Yu, prose

Mailing address:
P.O. Box 293,
Abingdon, MD 21009
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

XIAO-YING YU,
Plaintiff-Appellant,

v. Case No. 18-1889

* ¥ ¥ %X ¥

MARYLAND DEPARTMENT OF HEALTH,
SECRETARY ROBERT NEALL,and
MARYLAND DEPARTMENT OF BUDGET & *

*

MANAGEMENT, *
SECRETARY DAVID BRINKLEY, *
Defendants-Appellees. *

***********************************

APPLICATION FOR SUSPENSION OF THE ORDER DENYING THE
PETITION FOR REHEARING AND REHEARING EN BANC

Plaintiff-Appellant, Xiao-Ying Yu, Pro Se., respecffully makes application
pursuant to Fed. App. P. Title VII, Rule 27 and Title 1, Rule 2 for suspension of
the order denying her pétition for rehearing and rehearing en banc in Xiao-Ying Yu
V. Marylénd Department of Health and Maryland Department of Budget and
Management, (for the Court’s 1/24/2019 curiam opinion and derived order, docket
No. 26, 27&37), entered on March 26, 2019, pending the filing and final
disposition of her petition for rehearing and rehearing en banc and appeal. In
support of this application, the Plaintiff states the following:

1. If the order denying tﬁe 'rehearing and rehearing en banc is not

suspended, it will be tolerated, supported and continued in this Honorable Court
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that inappropriate judiciary reviewing proce'ss was performed for the evidential
workplace discrimination and retaliation claims resu}ting in the damages of public
service employees’ health, life .an;d propert'yl; obstruction of justice of legal
proceedings of the Plaintiff’s appeal and petition was led by a disqualified panel
Judge Diana Jane Gribbon Motz® (COA4 docket#26&37), and the Court docket
records were altered and omitted which were indicated by COA4 docket #1, 4,

15&20 and consequent concerns written by Plaintiff’s letter and motions (COA4

1 Plaintiff, Asian American pro se, was Maryland State employee supported by CDC funding and
was terminated without mediation within two months after she filed discrimination and
retaliation complaints with EEOC under Title VII, ADEA and ADA which was initiated and
promoted by Plaintiff’s former supervisor, Ms. Sara Barra. The Union manager in Maryland
Department of Health participated in the decision of the termination without informing the
Plaintiff (see Plaintiff’s complaints, District Court’s record ECF#4, exhibit 33&34, COA4,
docket#4). The evidence were prejudicially neglected and these facts are (1) Plaintiff’s written
report regarding EEOC’s permission to sue accompanying with her initial claim filed with the
District Court and a hard copy of EEQC’s right-to-sue letter were received by the District Court
(docketed 11/6/2017 and 3/22/2018, ECF#1, attachment#1 and ECF#20, exhibit#1, and COA4
#4) prior to the District Court’s dismissal of her claims, (see Appendix#1); (2) defendants failed
to provide a evidential pre-termination mediation or hearing, Goldberg v. Kelly, 397 U.S. 254
and did not submit any legitimate non-retaliatory reason for their adverse actions under the
McDonnell Douglas Scheme; and (3) Congress abrogated State employer’s Eleventh
Amendment Immunity for ADA complaint. Plaintiff has never been given a hearing and pre-
direction of the District Court’s decision prior to the District Court’s denial of her claims and
deprivation of her civil rights and property right due to the false reasons of lack of subject matter
jurisdiction, failure to state the cause of claims and State’s immunity to ADA complaint and
closure of her by Federal District Court of Maryland, no was she given a chance of oral
argument, initial hearing and rehearing en banc by this Court to affirm the District Court’s
decision denying her claims and her petition (Appendix#2).

2 Judge Motz has worked for 14 years in Assistant Maryland State Attorney General with similar
responsibilities like Mr. James Nelson Lewis to represent defendants’ interest in the position of
Assistant State Attorney General for Maryland Department of Health; is accustomed to
representing Maryland government employers’ interests; and led a panel to create biased curiam
opinions including this case which directed the Court’s denial of the Plaintiff’s appeal and
petition for rehearing en banc in favor of defendants, (please see Plaintiff’s petition for rehearing
and rehearing en banc, COA4 docket#27&29; her motion for concerns about docket records,
COA4 docket #17; and Plaintiff’s motion to recuse, see separate filing document).

2
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docket #7, 14, 17, 25&33). These actions conflict with decisions by this Court,
other Federal Circuit Courts, and U.S. Supreme Court and violation of Fourteenth
Amendment U.S.C. § 1 (requirement of procedural due process of law and equal
protection for property); H.R. Rep. No. 101-485 (I, at 37 (1990) and 42 U.S.C. §
12202 (Congress’ clear abrogatiqn of 'Eleventh Améndment Immunity in suits
under ADA); Section 504 of Rehabilitation Act, 29 U.S.C. §794 (b), incorporating
42 U.S.C. §2000d-4a (State’s receipt of qualified federal funds which means State
automatically waives their Eleventh Amendment Immunity to law suits under
ADA); and Fed. R. Civil P. Rule 79. “Records kept by the Clerk” and Title 18 U.S.
C. 1512 (c). Fed. App. P. Title I. Rule 2, Notice of Advisory Committee on Rules-
1967 (Amended 1998), authorizes the Courts “to relieve litigants of the
consequences of default where manifest injustice would otherwise result.” The
Unite‘d States Constitution guarantees an unbiased judge who will consistently
provide litigants with full protection of all rights.

2. If the order denying rehearing and rehearing en banc is suspended, the
Court may have a sufficient time to review the Plaintiff’s motion to recuse and her
petition for rehearing and rehearing en banc that Plaintiff filed under USC Title 28,
Chapf 1 § 455, Fourteenth Amendment U.S.C. § 1, Fed. App. P. 35 (a)&(f) and
Jocal rule 35 (b) “A majority of the Circuit Court judges who are in regular active

service and who are not disqualified may grant a hearing or rehearing en banc”.



A
The Court’s judicial responsibilities with integrity, impartiality and competence are
warranted to avoid the violation of other litigants’ personal liberties, life and
property and/or having wantonly refused to provide process and equal protection to
all litigants before the Court or having behaved in a manner inconsistent with that
which is needed for full, fair impartial hearings.

3. If Plaintiff’s application for suspension of the Court’s order denying
rehearing and rehearing en banc and Plaintiff’s lrnotion to recuse arev granted, as the
neutrality requirement helps to guarantee people’s life, liberty, or property that will
not be taken on the basis of an erroneous or distorted conception of the facts or the
laws, Plaintiff’s motion of concerns about docket records, COA4 docket #17, may
not be mooted. It helps the justice of judicial re\;ilew process and legal proceedings
in the Court as the evidence of this motion are referred in “Informal reply brief”,
“Supplemental informal brief”, “Petition for rehearing and rehearing en banc”, and
Motion for relief regarding the lack of initial he'aring information and opportunity
provided to the Plaintiff, and reconsideration of biased curium opinion mooting the
Plaintiff’s motion of concerns about docket records (COA4 docket#23, 25, 29
&33). Furthermore, it may cause your attent_‘;ion to the prevention of docket records
in the Court from being altered and omitted fo; that the destruction or concealment
of evidence or attempts to do so are prohibited by Title 18 U.S.C. 1512 (é).

WHEREFORE, the Plaintiff prays that this application be granted.

T N
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R;}s}:)ectﬁllly submitted,
Xiao-Ying Yu, pro se '
Mailing address: P.O. Box 293,
Abingdon, MD 21009
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

XIAO-YING YU, _
Plaintiff-Appellant,

* ¥ ¥ 3

V.

Case No. 18-1889

*

MARYLAND DEPARTMENT OF HEALTH, *

SECRETARY ROBERT NEALL, and *
MARYLAND DEPARTMENT OF BUDGET & *
MANAGEMENT, *
SECRETARY DAVID BRINKLEY, *

Defendants-Appellees. *

********************************

MOTION TO RECUSE

Now comes Plaintiff-Appellant, Xiao-Ying Yu, pro se, and moves that
Honorable Judge Diana Jane Gribbon Motz recuse herself from the above entitled
matter under USC 28, Chap. 21 § 455, and Marshall v.J errico Inc., 446 US 238,
242,100 S. Ct. 1610, 64 L. Ed. 2d 182 (1980). |
A. Background

Plaintiff filed for redress of violation of her civil rights and retaliation under

Title VII, ADEA and ADA, 42 U.S.C. §1981&NLRA et al.! in Federal District

! Regarding other related federal laws, please see details in amended complaint, the opposition,

supplemental response in opposition to motion to dismiss and informal brief (District Court
ECF#4, 20, 30 , COA4 docket#4, 10, 23&25).
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Court of Maryland on 11/2/2017 (Case number 17-cv-3260-JKB) and wrote that “I
received EEOC’s conclusion and letter for the right to sue for my second charge
(dated 10/16/2017)”. Plaintiff reported to the District Court that she had requested
EEOC to reconsider their unfavorable conclusion and also provided the District
Court EEOC’s right-to-sue ‘letter after EEOC rejected her request for
reconsideration (see Di”strict Courfvdocket ECF#1, attachrﬁent #1 and ECF# 20,
exhibit#1, COA4 docket #4, please see enclosed Appendix#1).

However, as the facts indicated in Plaiﬁtiff’s “Informal Brief” filed with the
Honorable Court, the Defendants’ representative, Mr. James Nelson Lewis,
Assistant State Attorney General for Maryland, filed a motion to dismiss Plaintiff’s
claims with false reasons. Notably, Judge Motz has served for 14 years in
Maryland Assistant State Attorney General for Maryland State employers as Mr.
Lewis represents the defendants’ interest in the current position (Assistant State
Attornéy General for Maryland Department of Health). Subsequently, the District
Court either ignored, omitted or misrepresented the fact that they had received
Plaintiff’s report as described above regarding EEOC’s permission to sue and a
hard copy of EEOC’s 10/16/2017 letter, as well as the evidence showing damages
from the progressive retaliation initiated by Ms. Sara Barra. These damages
include willful unequal/under payment, disciplinary actions, the change of the

office restructure as pre-text for the undue hardship and rejection of a disability
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accommodation recommended by the State Medical Director, constructive
discharge by Human Resources, and employment termination without a mediation
or a hearing promoted by Ms. Barra_who also interfered with EEOC’s investigation
and. led to EEOC’s wrongful conciusion (Please see Appendix#3 compared with
Appendix#1 EEOC’s 10/16/2017 letter)’. In addition, the Union manager for
Maryland Department of Health participated in the termination making without
informing the Plaintiff.

Defendants; representative, Assistant State Attorney General Lewis,
submitted no evidence of any legitimate non-retaliatory reason for Defendants’
adverse actions and failed to provide a pre-termination evidentiary mediation or
hearing claimed by Plaintiff under the McDonnell Douglas scheme. Yet, the
District Court adoptea ‘his demands and alleged that Plaintiff did not state if
Plaintiff had ever received EEOC’s right-to-sue letter and failed to state cause of
her claims. Also, the District Court adopted the statement by Mr. Lewis, as

Defendants’ - representative, alleging that the State has immunity to Plaintiff’s

2 According to EEQC’s affirmed records which contains the EEOC’s investigator, Ms.
Christine Boyd’s hand notes combining with EEOC’s 10 /16/2017 right-to-sue letter
together, Ms. Sara Barra directly interfered with EEOC’s investigation leading to the wrongful
conclusion on 4/19/2017 (see motion for concerns about docket records, COAA4, docket# 17,
exhibit#5 page20-26) by providing false information that Plaintiff asked to resign or retire in
stead of the constructive discharge by Human Resources (HR). Ms. Barra’s intentional
interference was because that in order to terminate the Plaintiff, she contacted HR and alleged
Plaintiff’s disciplinary actions and disqualification during 10/8/2014 and 10/10/2014 which she
made testimony at Maryland Administrative Hearing on 5/ 14/2015 (see Plaintiff’s complaint,
District Court docket record ECF#4, exhibit #33&34, COA4, docket#4).

3
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disability claim through false statements indicating that Congress has not
abrogated State’s Eleventh Amendment Immunity for ADA complaint. He also
inappropriately denied the fact that defendant, Maryland Department of Health has
accepted qualifying federal CDC funds (which also supported the Plaintiff’s
position) by ignoring all evidence and exhibits that Plaintiff provided to the
District Court only because Plaintiff addressed the Congress’s abrogation of
State’s immunity under Eleventh Amendment to ADA claims and her right to be
protécted under the Section 504 of Rehabilitation Act, 29 U.S.C. §794 (b),
incorporating 42 U.S.C. §2000d-4a as the defendant’s receipt of CDC 1305
funding which means defendant waived their Eleventh Amendment Immunity to
law suits under ADA (District Court docket ECF#20&30, COA4, docket#4). In
fact, the House report on the ADA indicated, “inconsistent treatment of people
with disability by state or local government agencies is both inequitable and
illogical” (H.R. Rep. No. 101-485 (II), at 37 (1990)). “The Court should hold that
Congress’ prohibition of disability diécrimination by state governments as
employers is within its power conferred by section 5 of the Fourteenth Amendment
and that, therefore, Congress’ clear abrogation of Eleventh Amendment immunity
in suits under the ADA is valid” (42 U.S.C. §12202). Finally, State General
Attorney Assistant Lewis’s demand was adopted by the District Court to dismiss

Plaintiff's claims for lack of subject matter jurisdiction and failure to state a claim
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under Rule 8 &12 (b)(1)&(6). The District Court also denied Plaintiff’s request for
a second amendment by falsely stating that her amendment would not cure the lack
of subject matter jurisdiction and State’s immunity to Plaintiff’s ADA complaint.

Even though the established causal connections between Plaintiff’s protected
activities and adverse actions and consequent damages are demonstrated by
enormous amount of evidence in Plaintiff’s complaints and 39 exhibits as well as
her “Informal Brief” and “Informal Reply Brief” filed with this Court, a panel led
by Judge Motz, who, like Assistant State Attorney General Lewis, represents
Maryland State employers’ interests, overlooked or mis-apprehended these factual
and legal matters using words such as “find no reversible error.” Consistent with
her support of employers, she misrepresented Plaintiff’s claim as “workplace
discrimination” without “retaiiation” (which is critical claim) in the curiam opinion
leading to this Court’s affirmation of District Court’s dismissal of Plaintiff’s
claims, with reasons of “Lack of subject matter jurisdiction” and “failure to state a
claim”.

Some of these related records transmitted by District Court were missing and
some records were changed in the Couﬁ docket records (COA4 docket#4, # 15,17
& #23). The questions (including lack of defendants’ providing a pre-termination
hearing and lack of prle-direction of the District Court’s decision and closure of her

case) related to “due process of law” during judicial proceedings and concerns
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about the deletion and changes in the docket records were addressed in “Informal
Brief”, “Informal Reply Brief” and “Supplemental Informal Brief” (COA4
docket#10, 23&25) in addition to her letter on 9/;1/2018 (COA4 docket#7), and
“Motion for Concerns of the Docket Records” with exhibits (10/22/2018, COA4
docket #17). Plaintiff did not receive a reSponée for this motion under Fed. App. P.
Rule 27, yet, she was denied as moot for this motion as stated in the curiam
opinion even though the evidence'vprovided byjthis motion and related exhibits
were referred and stated in her “Informal Reply Brief” and “Supplemental Informal
Brief’_.

Because these reversible errors were not identified in the curiam opinion and
Plaintiff’s concerns about mistakes of docket records stated in her “Motion for
Concerns of the Docket Records” and related exhibits were denied as moot in the
curiam opinion; and also due to that the curiam opinion stated “we dispénse with
oral argument because the facts and legal contentions are adequately presented in
the material before this court and argument would not aid the decisional procéss”
in favor of defendants’ desire (COA4 docke‘c#l?._),3 these reversible errors need to

be heard through Panel Rehearing and Rehearing En Banc in this Court.

3 Defendants requested this Court for not having oral argument in their motion to which the
Plaintiff responded and requested the Court to protect her right to present the facts (see COA4
docket#12 &14). '

6
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Plaintiff filed her petition for rehearing and rehearing en banc on 2/6/2019
based on Fed. App. P. 35 indicating that the curiam opinion led by Judge Moti was
based oﬁ the biased review and in conflict with the decisions of this Court, other
Federal Circuit Courts and Supreme Court. Piaintiff trusted the Court that the
determination of her petition to be reheard en banc should not continue to be
influenced by the biased direction of panel leader Judge Motz.

However, Judge Motz, (or a judge of the Court or the panel of judges led by
Judge Motz), who is pro—defendanfs, as influenced by her past position in
defending Maryland State employers, requested a poll to be taken from other
judges of the Court, who have not been given a chance to review Plaintiff’s
informal brief and petition, to determine whether to rehear en banc on Plaintiff’s
petition. This is an extra barrier set up to obstruct justice of legal proceedings of
Plaintiff’s petition to be reheard en banc in this Court. Judge Motz further directed
the Court’s 3/26/2019 order for denial of Plaintiff’s petition for rehearing and
rehearing en banc by stating that “No judge requested a poll under Fed. App. P. 35
on the petition for rehearing en banc,” even though Fed. App. P. 35(f) clearly
instructs that a vote is not needed to determine whether a case is to be heard or
reheard. Therefore, this denial directed by Judge Motz represents an additional
attempt to deprive Plaintiff’s civil right (_due process of law) and relief benefits.

B. The reason to recuse
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According to Congress and U.S. Supreme Court case law of judicial ethics, a
judge should be recused from leading a panel or hearing any case in which his or
her impartiality might reasonably be questioned.  Judges must avoid all
impropriety and appearance of impropriety. The test for appearance of impropriety
is whether the conduct would create a perception in a reasonable mind that the
judge’s ability to carry out judicial responsibilities with integrity, impartiality and
competence is impaired. The above are the grounds why Plaintiff requests that
panel-leading Judge Motz recuse herself. |

First, from the perspective of professional practice, Judge Motz has worked
for 14 years as Assistant Maryland State Attorney General and had similar
responsibilities in the position held by the representative of the defendants, Mr.
Lewis. She is accustomed to repfesenting Maryland government employers’
interests. This is indicated not only by the evidence stated above and stated in
Plaintiff’s petition for rehearing and rehearing en banc (COA4 docket# 29), but
also in the case where Judge Motz led a panel to affirm the District Court’s
decision in favor of Brian E. Frosh, State Attorney General and representative of
Maryland MTA employer Officials against an employee who brought workplace
retaliation for employee’s criticism. Qf the employer under 42 U.S.C. § 1983, First

and Fourteenth Amendment in David McClure; Amalgamated Transit Union Local
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1300 v. James Porta; Earl Lewis; Paul Comfortt; Lois Jones; Kevin Quinn (COA4
Case No. 18-1065). |

Second, Judge Motz led the creation of the curiam opinion and to direct the
Court’s (1/24/2019) denial of Plaintiff’ S appeal. What she did is biased and
prejudiced against Plaintiff (prb se) who seeks equal justice and relief benefits
based on the evidence stated in the backgrouﬁd and the first reason to recuse
above. Facts stated in her informal brief, motioﬁ .of concerns about docket records,
informal reply brief, supplemental Brief, .and petition for rehearing and rehearing
en banc prove that District Court made erroneous findings of facts, ruled on errors
of laws, and failed to provide due the process of law in judicial proceedings in
order to dismiss Plaintiff’s claims. However, these materials, factual and legal
matters of District Court’s proceedings and decisions were overlooked, and the
curiam opinion, judgment and direction of legal proceedings of Plaintiff’s petition
for rehearing en banc conflict with relevant decisions made by this Court and other
Federal Court of Appeals as well as U.S. Supreme Court.

Third, Plaintiff was never given a pre-termination hearing by defendants and
a pre-direction by the District Court prior to their decision and closure of her case.
Nor was she given a chance for submission of a clarification, reconsideration, or a
second amendment when defendants and District Court denied their receipt of

Plaintiff’s written report regarding EEOC’s permission to sue and EEOC’s right-
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to-sue letter and when Plaintiff received EEOC’s affirmed records; nor was she
given a chance to present her facts in a hearing in District Court or oral argument
in this Court. Nevertheless, panel leader Judge Motz created the curiam opinion to
deny her appeal without requesting a vote/ poll for initial hearing or requesting a
poll to rehear this case en banc prior to receiving the Plaintiff’s petition for
rehearing and rehearing en banc. Instead, after receiving the petition for rehearing
and rehearing en banc that Plaintiff filed With the Court because of the biased
review and conflicts in the curiam opiniqn, a judge of the Court, or a panel of
~ judges led by Judge Motz, or Judge Motz herself, requested a poll to be taken from
the rest of the judges of this Court, which is not required condition, to determine
whether the case will be reheard under Fed._ App. P. Rule 35(f) and local Rule
35(b). Fed. App. P. Rule 35(f) instructs «“ A vote need not be taken to determine
whether the case will be heard or reheard en banc unless a judge calls for a vote.”
And local rule 35 (b) states “ A poll on whether to rehear a case an banc may be
requested, with or without a petition, by an active judge of the Court or by a senior
or visiting judge who sat on the panel that decided the case originally. Unless a

judge requests that a poll be taken on the petition, none will be taken. If no poll is
| requested, the panel’s order on a petition for rehearing will bear the notation that
no member of the Court requested a poll.” It is known that Plaintiff’s informal

briefs are only reviewed by assigned panel judges and the panel-leading judge

10
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suggests the Court for a oral argument or initial hearing and writes a decision
which directs the Court’s order. It Would not be reasonable for a chairman of the
Congress to request that other Congressman vote for a bill without giving them a
chance to hear or review that bill, nor is it reasonable for any judge of the Court,
withoﬁt reviewing Plaintiff’s informali brief and related documents and petition, or
only based on the biased abstract and curiam opinion derived from the decision of
the panel of judges (which led to Plaintiff’s pet-ition), to request a poll to be taken
from other judges of the Court (without providing these judges sufficient time to
review Plaintiff’s informal briefs and petition, or participating in his/her oral
argument) on that Plaintiff’s petition, especially when judges of the Court are
overloaded with other cases assigned to them. Therefore, it should not be expected
for a poll to be taken from other judges of the Court to determine whether to hear a
case or rehear that petition. Furthermore, it is important to note that it is not needed
or pre-required condition in the Court to determine whether to hear a case or rehear
a petition en banc under lFed. App. P 35 (f) and local rule 35 (b) unless a judge of
the Court or a judge from the panel of the Court hopes to set up a barrier and extra
difﬁculty in order to block Plaintiff’s petition to be reheard en banc in addition to
denial of his/her appeal.

It is clear, then, that the reason that Judge Motz (or a judge of the Court or

panel of judges led by Judge Motz) requested a poll to be taken was to set up the

11
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difficulty that prevented the Plaintiff’s petition from being reheard en banc by
other judges of the Court, thus depriving Plaintiff of her right to receive relief
benefits. Obviously, the obstruction of justice is also indicated by the curiam
opinion in which the panel-leading Ju&ge Motz inclined more towards depriving
Plaintiff of her civil rights to present evidence (Which were concealed/omitted and
falsely stated by defendants; adopted by the District Court and affirmed by the
panel-leading Judge Motz) through the oral argument as desired by the defendants
(COA4 docket#27&12). Judge Motz’s action is in direct conflict with the practice
and decisions of the Court, other Federal Circuit Courts and the Supreme Court,
which are in favor of unlawfully terminated-employee’s relief benefits, as would
be granted through Plaintiff’s petition for rehearing en banc (COA4 docket #29).
Plaintiff’s appeal to be heard in the oral argument or initial hearing may reverse the
District Court’s decision and her petition for rehearing en banc to be reviewed by
all eligible, active and participating judges of the Court in rehearing en banc may
vacate the previous panel’s judgment and opinion led by Judge Motz. However,
this is not what Judge Motz wants to happen. It may be the part of driving force for
Judge Motz to direct the Court’s denial of Plaintiff’s appeal and petition for
rehearing and rehearing en banc.

Fourth, mooting her motion of concerns about the omitted and altered docket

records, (evidence of which are referred by Plaintiff’s supplemental brief and

12
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informal reply brief), resulted in the destruction of the evidence to be reviewed and
heard during pending federal court proceedings, which directly or indirectly
prohiBit performing the leading panel’s discretion with integrity, impartiality and
competence during legal proceedings_ of Plaintif®s appeal and petition for
rehearing en banc. |

These tasks related to claims of unlawful termination of a Maryland state
employee supported by federal funding due to workplace retaliation should all be
performed and led by a judge who does not have a direct history of legal practice
for maﬁy years in Maryland associated with representing Maryland State
employers as Assistant Maryland State Attorney General, because any “reasonable
member of the public”, knowing all the circumstances related to panel leading
Judge Motz’s history together, would readily conclude that Judge Motz’s
impartiality might reasonably be questioned. Because Judge Motz led the biased
curiam opinion to COvVer erroneous findings of facts, ruling on errors of laws, and
failure to provide due the process of law in judicial proceedings in the District
Court, and to direct this Court’s denial of Plaintiff’s appeal on 1/24/2019;
prejudicially mooted Plaintiff’s motion of concerns about docket records (COA4
docket#17&27); dispensed oral argument which Plaintiff requested to present the
evidence but defendant did not want (COA4 docket#10, 12&14); and consequently

requested a poll from other judges of the Court as extra barrier to deny Plaintiff’s

13
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petition for rehearing on 3/26/2019, she should had been preside over this legal of
proceedings of the Petition for rehearing en banec.

The mentioned judge-in the reference (referred as the basis to move to
recuse) has in the past deliberately violated other litigants’ personal liberties and/or
has wantonly refused to provide process and equal protection to all litigants before
the court or has behaved in a manner inconsiétent with that which is needed for
full, fair impartial hearings.

The United States Constitution guarantees an unbiased judge who will
consistently provide litigants with full protection of all rights. The neutrality
requirement helps to guarantee that life, liberty, or property will not be taken on
the basis of an erroneous or distorted conception of the facts or the laws. There
have been judges who recused themselves or were recused by requests in this
Court, and Plaintiff’s case should not be an exception.

C. Conclusion

WHEREFORE, Plaintiff respectfully moves and prays that the Honorable
Judge Motz remove and disqualify herself as the panel-leading judge in light of the
evidence stated above and that Plaintiff’s petition for rehearing en banc be heard
by Court’s other judges pursuant to Fed. App. P 35 (aj&(ﬁ and local rule 35 (b) “A
majority of the Circuit Court judges who are in regular active service and who are

not disqualified may grant a hearing or rehearing en banc”.

1 FA
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Dated April 1, 2019 Respectml submitted
Xiao-Ying Yu, pro se
Mailing address:
P.0O. Box 293
Abingdon, MD 21009
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IN THE UNITED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUIT
XIAO-YING YU, *
Plaintiff-Appellant, *
*
v. * Case No. 18-1889
. £
MARYLAND DEPARTMENT OF HEALTH, *

*

SECRETARY ROBERT NEALL, and
MARYLAND DEPARTMENT OF BUDGET &

*

MANAGEMENT, *
SECRETARY DAVID BRINKLEY, *
Defendants-Appellees. *

******************************

AFFIDAVIT RELATED TO MOTION TO RECUSE

I am the Plaintiff-Appellant in this action, and I stated all these matters under oath.

My letter to Patricia S. Connor, Clerk and Chief Judge, Robert L. Gregory in U.S. Court of
Appeals for the Fourth Circuit, motion to recuse, application for suspension of the Court’s order
denying Plaintiff’s petition for rehearing and rehearing en banc, referred supporting exhibits, and
affidavit filed on March 29, 2019 are true and correct.

Date: March 29, 2019 Respectfully submitted,
! / /;7 L ! },

XIAO-YING YU, pro se
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

1100 East Main Street. Suite 301, Richmond, Virginia 23219

April 12,2019

LOCAL RULE 40(d) NOTICE

No. 18-1889, Xiao-Ying Yu v. Robert Neaﬂ
1:17-cv-03260-JKB

TO: Xiao-Ying Yu

We are in receipt of your motion filed in this case.

This court's Local Rule 40(d) states thar, except for timeiy pEnILIons 107 rehearnn

en banc, cost and attorney fee maters, and other matters ancillery 10 the Bling o
an application for writ of certiorari with the Supreme Court, the © he ¢l
shall not receive motions or other papers requesting further relief

1Q

[\

3

A

. 2
@)

S olo

i a case afier e
court has denied a petition for rehearing or the time for filin ion for

rehearing has expired.

this matter by this court. A petition for writ of certiorari may be fil
of the Clerk, Supreme Court of the United States, -1 First Street. NXE. Washiz
DC 20543-0001, within 90 days of this court’s ey of judgment or, il

petition for panel or en banc rehearing was filed. denial of i
information on filing & petition for writ of certiorari is avel
Court’s website, Wiww.SUpPIemecourt.gov,

Pursuant to the provisions of Tocal Rule 40(d), no further action wilk §

O

r rom the Supre

Office at (202) 479-3000.

Cathi Bennett, Deputy Clerk:
804-916-2702 -
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April 16, 2019
Patricia S. Connor, Clerk and Chief Judge, Robert L. Gregory
" U.S. Court of Appeals for the Fourth Circuit '
1100 East Main Street, Suite 501 ‘
Richmond, VA. 23219

Re: Case No. 18-1889, Xiao-Ying Yu v. Robert Neal (1: 17-cv-03260-JKB),
Plaintiff’s request for Court’s prohibition of deprivation of Plaintiff’s property and equal
protection rights and the obstructions of the Court’s equal justice under law

- Dear Clerk Connor and Chief Judge Gregory:

As you know, I filed multiple sequential documents requesting the Court’s prohibition of
the deprivation of my property and equal protection rights prior to the Court’s 3/26/2019 order.
My application fof suspension of the Court’s order, motion to recuse the panel leading judge
Motz and concerns about the Court’s docket records filed on 4/1/2019 indicated the need of the
Court to forbid the obstructions of the Court’s equal justice under law and to control the Court’s
docket records from being altered and omitted which deprived my constitutional rights under
Fourteenth Amendment U.S.C. I am respectfully submitting my civil action and request
(including exhibits) in reply to Ms. Cathi Bennett’s improper application of “Local 40(d) Notice”
to intentionally deprive my property and equal protection rights and obstruct the Court’s
executing the discretion under 42. U.S. Code section 1983, Fourteenth Amendment and Congress
enforcement power because of her misrepresentation, misinterpretation and retaliation.

The certificate of service and compliance are enclosed. I look forward to hearing from
you and your attention to protecting my rights ot privileges “secured or protected” by the

Constitution and U.S. law and Congress enforcement power is highly appreciated.

‘Respectfully submitted,

Xiao-Ying Yu, pro se
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IN THE UNITED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUIT
XIAO-YING YU, *
Plaintiff-Appellant, * :
A2 * Case No. 18-1889
®
*

MARYLAND DEPARTMENT OF HEALTH,
SECRETARY ROBERT NEALL, and
MARYLAND DEPARTMENT OF BUDGET &

*

*

MANAGEMENT, -k
SECRETARY DAVID BRINKLEY, *
Defendants-Appellees. *

*************************************

REQUESTING THE COURT’S PROHIBITION OF DEPRIVATION OF
PLAINTIFF’S PROPERTY AND EQUAL PROTECTION RIGHTS

Plaintiff-Appellant, Xiao-Ying Yu, Pré Se., respectfully brings civil action
and requests that the Honorable Court prohibit the deprivation of rights pursuant to
42 U.S.C. s1983, Fourteenth Amendment’s “Due Process of law” and “Equal
protection under law” and Congress’s enforcement power for depriving a person of
rights or privileges “secured or protected” by the Constitution or U.S. law (Screws
v. U.S. 325 U.S. 91, 98-100) and Fourteenth Amendment §5. In spite of Plaintiff’s
sequential documents filed with this Court requesting the prohibition of
deprivation of her property and equal protection rights and the attention to her

concerns about the alteration of docket records and the concealment of evidence

prior to the Court’s 1/24/2018 order, Ms. Cathis Bennett abused her discretion, (as
the Plaintiff’s case manager), by improperly using “Local Rule 40 (d) Notice”
(4/12/2019), in favor of defendants, to deprive continually the public service
employee of the Plaintiff’s property rights without a mediation and a hearing in the

1
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both of District Court and this Court for the Plaintiff’s discrimination and

retaliation charges filed with U.S. EEOC under Title VII, ADA and ADEA. In

support of this action, the Plaintiff states the following:

A. Plaintiff filed sequential documents with the Court for the prohibition
of deprivation of her property and equal protection rights and concerns
about the docket records, prior to the Court’s denials of her oral
argument and petition for initial and rehearing en banc. '

Supreme Court has ruled that individuals may bring actions under 42

U.S.Code. §1983 to offer a “remedy... against all forms of official violation of

federally protected rights,” Monell v. Department of Soc. Servs. Of City of New

York, 436 U.S. 658, 700 (1978).

1The COA4 docket#7, 14, 17, 23&25 indicated that there are inconsistent, incorrect and
incomplete records in COA4 #1-4 which do not reflect the facts and the records transmitted from
the District Court to the Court between 8/2 and 8/7/2018. Also, the part of docket records of
COA4 docket#4 were altered and deleted. After Plaintiff filed her informal brief for 17 days
(COA4, docket#10) and re-addressed (10/15/201 8) her need of oral argument in responding to
the defendants’ request to deprive her oral argument right via their motion of extension, (COA4,
docket#14 v. #12), on 10/18/2018, Ms.Bennett entered COA4 docket#15 “Supplemental
assembled electronic record docketed”. However, she failed to provide any additional
supplement transmitted by the District Court of Maryland on 10/16/2018 and only removed the
part of records which was transmitted by the District Court of Maryland to the Court on 8/7/2018
(district courtECF#53, Appendix#1) and was initially entered in COA4 docket#4. The Plaintiff’s
7/26/2018 filed appeal with the evidence (regarding the defendant’s interference of EEOC’s
investigation provided by US EEOC-FOIA records), which the District Court of Maryland
refused to file and returned to Plaintiff although cashed her filing fee, but only transmitted part of
her 7/26/2018 appeal without the exhibits to the Court respectively on August 2 and August 6,
2018, were inconsistently stated in COA4 docket “Originating Court Information” and docket#1.
This was confirmed with USCA Clerk Ms. Gomez and Ms. Amy Carlhem; also evidenced by the

USCA4 Ms. Margaret Thomas’s letter dated on 8/3/2018 (ECF #50). However, these transmitted
records of Plaintiff’s 7/26/2018 appeal (without exhibits) from the District Court to the Court

(8/2&8/6/2018, ECF#48&52, Appendix#1) were not found in the entire of COA4 docket records
of Plaintiff’s case 18-1889 file with two Court clerk officers’ help when the Plaintiff visited the
Court and received a hard copies of records on 1/11/2019. On 8/6/2018, Ms. Bennett entered
COA4 docket#1, but failed to disclosure the transmitted records from the District Court to the
Court regarding two set of Plaintiff’s notice of appeal on 8/2, 8/6 and 8/7/2018 and the Court Ms.
Thomas’ response (8/3/2018) to intentionally cover the District court’s prejudicial actions and
defendants’ interference of U.S. EEOC’s investigation (Appendix#1).

2
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42 U.S.Code -§1983 “Every person who, under color of any statute..., any
citizen of the U;lited States or other person within the jurisdiction thereof to the
deprivation of any rights, privilegés, or immunﬁies secured by the constitution and
law, shall be liable to the party injured in an action at law, suit in equity, or other
proper proceeding for redress...”

It is important to néte that in order to receive equal justice under law for her
claims of the deprivation of her ’property ‘and equal protection rights under
Fourteenth Amendment, Plaintiff, pro se, 2 after filing her initial appeal on
7/26/2018 and updated appeal on 8/7/2018 with the District Court as their

instruction, she has filed sequential documents with this Court (COA4 docket#7,

2 Plaintiff, Asian American pro se, was Maryland State employee supported by CDC funding and
was terminated without mediation within two months after she filed discrimination and
retaliation complaints with EEOC under Title VII, ADEA and ADA which was initiated and
promoted by Plaintiff’s former supervisor, Ms. Sara Barra. The Union manager in Maryland
Department of Health participated in the decision of the termination without informing the
Plaintiff (see Plaintiff’s complaints, District Court’s record ECF#4, exhibit 33&34, COA4,
docket#4). The evidence were prejudicially neglected and these facts are (1) Plaintiff’s written
report regarding EEOC’s permission to sue accompanying with her initial claim filed with the
District Court and a hard copy of EEOC’s right-to-sue letter were received by the District Court
(docketed 11/6/2017 and 3/22/2018, ECF#1, attachment#1 and ECF#20, exhibit#1, and COA4
#4) prior to the District Court’s dismissal of her claims, (see Appendix#2); (2) defendants failed
to provide a evidential pre-termination mediation or hearing, (Goldberg v. Kelly, 397 U.S. 254)
and did not submit any legitimate non-retaliatory reason for their adverse actions under the

McDonnell Douglas Scheme; and (3) Congress abrogated State employer’s Eleventh
Amendment Immunity for ADA complaint. Plaintiff has never been given a hearing and pre-

direction of the District Court’s decision prior to the District Court’s denial of her claims and
deprivation of her civil rights and property right due to the false reasons of lack of subject matter
jurisdiction, failure to state the cause of claims and State’s immunity to ADA complaint and
closure of her by Federal District Court of Maryland, no was she given a chance of oral argument,
initial hearing and rehearing en banc by this Court to affirm the District Court’s decision denying
her claims and her petition which violated Fourteenth Amendment’ “Due process of law” and
“»equal protection under law” (Appendix#3).
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10, 14, 17, 23&25) between Sept 4, 2018 and Jan. 16, 2019 prior to the Court’s
1/24/2019 order, including concemns about the alteration of the Court’s docket
records and the concealment of e{{idence. These documents indicated that Ms.
Bennett’s failure to file the Court’s docket records for those events and the
transmitted records to the Court as required by Fed. R. Civil P. Rule 79. “Records
kept by the Clerk” in favor of defendants was  ﬁot an occasional mistake. It also
demonstrated that Ms. Bennett intentionally and constantly made the false
statements, inconsistent and incomplete records to make it difficult for Court to |
review and to understand, also willfully concealed the evidence of the Federal
District Court of Maryland’s prejudicial actions and the defendant’s interference of
U.S. EEOC’s investigation from the Court’s review (which Plaintiff filed on
7/24/2018, but was returned;‘ she re-filed with her initial notice of appeal on
7/26/201(8 which was also returned, and finally she re-submitted it wifh her
updated notice of appeal and was transmitted by the District Court to the Court on
.8/7/2018, Appendix#4 see CD4 docket#18, entered 10/18/2018; and Appendix#5,
see COA4, docker#4&18). However, Plaintiff’s motion for concerns about the

docket records was mooted, and her request to present facts of the deprivation of
her constitutional rights via oral argument was dispensed as defendants’ desire

(expresséd COA4 docket#12&14) by the panel leading judge Diana Gribbon
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Motz’s3 curium opinion which biasedly directed the denial of Plaintiff’s appeal on
1/24/2019. These actions obstructed the Court’s executing discretion in equal
justice, deprived Plaintiff’s property rights and violated Fourteenth Amendment’s
“Due process of law” and “Equal protection under 1éw”.

Consequently, between 2/6/2019 and 4/ 1/2019, in responding to the willful
progressive deprivation of her property and ¢qual protection rights led by the Judge
Motz and false statement made in the docket récdrds by Ms. Bennett, the Plaihtiff
respectively submitted: 1) her petition for initial hearing en banc, (which she was
never provided, docket# 28), rehearing en banc (docket#29), mandate (#31&33) as
the Court’s instruction, vand motion for relief due to lack of being provided any
information and chance related to initial hearing en banc and mooting her motion
for concerns about docket records and related evidence while which are referred in
her informal reply brief and supplemental informal brief (docket#36); 2) the
application for susioenéion of the order denying the petition for rehearing and
rehearing en banc; 3) motion for the panel leading judge Motz to recuse herself

from Plaintiff’s case (COA4, docket#38); and 4) the letter to the Court’s Clerk and

3 Judge Motz has worked for 14 years in Assistant Maryland State Attorney General with similar
responsibilities like Mr. James Nelson.Lewis to represent defendants’ interest in the position of

Assistant State Attorney General for Maryland Department of Health; is accustomed to
representing Maryland government employers’ interests; and led a panel to create biased curiam
opinions including this case which directed the Court’s denial of the Plaintiff’s appeal and
petition for rehearing en banc in favor of defendants, (please see Plaintiff’s petition for rehearing
and rehearing en banc, COA4 docket#27&29: her motion for concerns about docket records,
COA4 docket #17; and Plaintiff’s motion to recuse, see separate filing document) and deprived
the Plaintiff’s property and equal protection rights under Fourteenth Amendment.

5
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Chief Judge. In these documents and related exhibits, Plaintiff stated the necessary

of suspension and recuse for prohibition of the obstructions of the Court’s equal

justice under Fed. App. P. Title 1,>Ru1e 2, USC 28, Chap. 21 § 455, and Marshall v.

Jerrico Inc., 446 US 238, 242, 100 S. Ct. 1610, 64 L. Ed. 2d 182 (1980); re-

emphasized\her request that the Hénorable Cdurt prohibit the deprivation of her

property and equal protection rights (fqr the Court’s convenience to review, see
attached appendix); and control the docket reCords in the Court from being altered

. and omitted; and to provide Plaintiff equal pfotection of all rights, (which was

deprived by the obstructions of equal justic¢), based on “due process of law” and

“equal protection” of Fourteenth Amendment U.S.C.

B. Ms. Bennett’s 4/12/2019 action obstructing equal justice under law to
deprive Plaintiff’s property and equal protection rights, and violating
the First and Fourteenth Amendments U.S.C. should be reversed.
Nevertheless, Ms. Bennett, instead of recusing herself from this case based

on the facts stated above, abused her discretion to interfere with the Court’s

prohibiting the deprivation of Plaintiff’s prbperty and equal protection rights, by
filing “Local Rule 40 (d) Notice” and stating “pursuant to the provision of Local

Rule 40(d), no further action will be taken in this matter by this Court.” Also, Ms.

Bennett wrote the docket#39, “Notice issued re: further consideration unavailable-

Local Rule 40(d). Document [38] Motion to reve decision on appeal [38], Motion
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vacate decision on appeal [38], Motion to disqualify/recuse judge [38], Motion to
suspend [38].”

The Local Rule 40 (d) stated “the office of the clerk shall not receive moﬁon
or other papers requesting fufther relief in a case after the Court has denied a
petition for reheariﬁg or the time for filing a petition for rehearing has expired.” It
suggest that applying “Local Rule 40(d)” required two conditions: 1) Plaintiff
requesting further rélief; and 2) filing further relief after the court’s denial of
petition.

First, Ms. Bennett biasedly misrepresented and misinterpreted April 1, 2019
as the date of Plaintiffs filing the request for the remedy of damages by
deprivation of rights under 42 U.S. C. §1983 and Fourteenth Amendments. In fact,
the request for relief was initially filed on 11/2/2017 (although part of her initial
complaint filed with the District Court transmitted to the Court were missing,
COA4, docket record#4, JS44. p. 18, updated complaint filed on 12/8/2017, p.33-
35), and then the evidence of the deprivation of her property and equal protection
rights were sequentially re-addressed between 9/4/2018 and 2/13/2018 filed wﬁh

this Court. Please see Appendix#6 (COA4, docket#7, 10, 14, 17, 23, 25, 29,

31,33&36). Second, Ms. Bennett neglected the fact that there was never been any
consideration of Congress’ enforcement power for depriving a person of rights or

privileges “secured or protected” by the Constitution or U.S. Law (Screws v. U. S.

7
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325 U.S. 91, 98-100) in the Panel leading Judge Motz’s curium opinion or her
requesting a poll to be taken from other judges bf the Curt as a barrier to block the
Court’s equal justice under law for Plaintiff’s appeal and petition. This was the
major reason and focus that Plaiﬁtiff filed (4/ 1‘/2.019) her consequential application
for suspension and motion to recuse- indicatring'{ the necessary.for Court to forbid
obstructions of the Court’s equal justice under law by having the panel leading
judge Motz to recuse herself from 'vtﬁe Plaiﬁtiff’ s case and by controlling the
Court’s docket records from being altéred and omitted which, of cause, would lead
to the Court’s executing “due process of law” and “equal protection under law”
during judicial proceeding previously requested by the Plaintiff prior to the Court’s
3/26/2019 denial of her petition. Third, obviéusly, there is no any further
relief/remedy stated in the suspension, or motion to recuse or the letter to the Court
Clerk and Chief Judge even though the Plaintiff suspected Ms. Bennett’s false
statements in the docket #37 as the retaliafory action. Therefore, these documents
Plaintiff filed on 4/1/2019 (COA4 docket#38) did not meet any of these two
conditions as Ms. Bennett’s desire in favor of defendants for her to apply Local

Rule 40 (d); nor was ény reason there for Ms. Bennett to make the wrongful
statement “no further action will be taken in this matter by this Court” and “further
consideration unavailable”. According to 'Congress enforcement power “In

constitutional law, the name for a provision that expressly authorizes Congress to
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enforce a constitutional amendment through appropriate legislation” which
including “due process law” and “equal protection”, it was unlawful action that Ms.
Bennett misapplied “Local Rule 40 ‘(d) to block the Court’s executing their
discretion in prov1d1ng the Plaintiff equal JuStICG (Wthh was prejudicially
obstructed by the panel Judge Motz smce 1/72/2019 see footnote#2 and COAA4,
docket #26, 27&38), under 42 U S C. §1983, Fourteenth Amendment’s “Due
Process” and “Equal Protection” and Congress enforcement power. Furthermore,
the Plaintiff did not file four motions as Ms. Bennett stated in the docket#39
(please see COA4, docket#38).

C.  Ms. Bennett’s 4/12/2019 is additional retaliatory attempt to deprive the
Plaintiff’s property and equal protection rights.

If Plaintiff had only filed a simple motion te reconsider a further
relief/remedy after the Court’s denial of her petition for rehearing en banc; or if she
had never filed those sequential documents as stated above, regarding the damages
to her property and equal protection rights (foortnotes#2) andvher concerns and
requests for the Court’s attention to the concealrﬁent of evidence prior to the
Court’s 3/26/2019 order, which indicated that Ms. Benﬁett intentionally obstructed
Court’s equal justice under law, especially on Oct. 18, 2018 in favor of defendants
to deprive the Plaintiff’s property and equal protection rights (see the footnote No.
1, related COA4, docket# 14, 10, 15,17,23&25), it would have been reasonable for

Ms. Bennett to file “Local Rule 40(d) Notice” and state “further consideration

9
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unavailable” (COA4 docket#39). However, the fact is that the Plaintiff filed her
sequential concerns and consequential application for suspension, motion to recuse
and the letter to the Clerk Patricia S. Connor, and Chief Judge, Robert L. Gregory*
providing the evidence of the willfui obstructions of the Court’s equal justice under
law and re-addressing her request for the prohibition of deprivation of her property
and equal protection rights.' Givon that all of this evidence occurred in the Court
together, it cannot be ignored that Ms. Bennett, as professional clerk for Plaintiff’s
case manager, knowing her own motivated purpose and the Court system’s
regulation, intentionally altered docket records and concealed the evidence, (which
are related to the District Court’s prejudicial actions and defendant’s interference
of U.S. EEOC’s investigation of the workplace age, racial, national origin and
disability discrimination and retaliation); and she constantly made false statements
in the Court’s dockot records to obstruct the Court’s equal justice under law, even
prior to the panel judges’ review; neither can it be neglected that in order to cover
previous obstructions of the Court’s equal justice and retaliate against the
Plaintiff’s multiple documents filed with the Court regarding- the concerns about

the docket records, Ms. Bennett’s further action on 4/12/2019 was willfully to

violate continually the constitution and federal law by preventing the Court from

executing the discretion under Fed. App. P. Title 1, Rule 2, USC 28, Chap. 21 §

4 Plaintiff’s letter includes Plaintiff’s suspicion of Ms. Bennett’s retaliation against her’ pre-filed
motion for concerns about the docket records.

10
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455, Fourteenth Amendment U.S.C. and 42 U.S.C. §1983 to reinitiate the judicial
proceeding of Plaintiff’s appeal for the damages due to the deprivation of her
property and equal protection ﬁghts, which was prejudicially disrupted and

interfered with by the panel leading judge Motz.

The First Amendment to U.S. C. “...Cdngress shall make no law respecting
an establishment of religion, or prohibiting the fee exercise thereof, or abridging
the freedom of speech, or of the press; or the right of the people peaceably to

assemble, and to petition the government for a redress of grievances...”

Fourteenth Amendment to U.S. C. “No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the United States; no
shall any state deprive any person of life, liberty, or property, without due process

of law; nor deny to any person within its jurisdiction the equal protection of the

b4

law...

Plaintiff does not believe that Ms. Bennett’s abusing her discretion and
improperly applying the “Local Rule 40(d) Notice” to deprive the Plaintiff’s rights

and privileges “secured or protected” by the Constitution or U.S. law represented

the rest of clerks and judges of'the Court.

D. Conclusion

11



WHEREFORE, according to 42 U.S.C. §1983, Fourteenth Amendment
s1&5, Congress enforcement power, Fed. App. P. Title 1, Rule 2, USC 28, Chap.
21 § 455, and Marshall v. Jerrico Inc., 446 US 238, 242, 100 S. Ct. 1610, 64 L. Ed.
2d 182 (1980), it is warranted that the Court’s Clerk Connor, and Chief Judge,
Gregory prohibit the deprivation of Plaintiff’s property and equal protection rights
and the obstructions of the Court’s equal justice under law, which violated the
constitutional and federal law and conﬂicted with the Supreme Court’s decision to
offer a remedy (Monell v. Department of Soc. Servs. Of City of New York, 436 U.S.
658, 700 (1978)), based on the evidence demonstrated by Plaintiff’s sequential and
consequential documents filed with the Court under Title VII, ADA, H.R. Rep. No.
101-485 (II), at 37 (1990) and 42 U.S.C. § 12202 (Congress’ clear abrogation of
Eleventh Amendment Immunity in suits under ADA); Section 504 of
Rehabilitation Act, 29 U.S.C. §794 (b), incorporating‘42 U.S.C. §2000d-4a (State’s
receipt of qualified federal funds which means State automatically waives their

Eleventh Amendment Immunity to law suits under ADA) , Fourteenth Amendment

U.S.C. § 1&S5 and 42 U.S.Code §1983.

Respectfully submitted,

T S % /}/C [f
iao-Ying Yu, pro se
Mailing address:
P.O. Box 293,

Abingdon, MD 21009

12
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2013.2014 STATE PREVENTIVE HEALTH ACTIONS TO PREVENT AND CONTROL DIABETES, HEART DISEASE, OBESITY AND ASSOCIATED
RISK FACTORS AND PROMOTE SCHOOL HEALTH
CDC RFA-DP13-1305 . 8A ,
BUDGET DETAIL AND JUSTIFICATION ALTIMORE-NIGHT Bo x
COMPONENT | - BASIC

0710113 - 08130114 : ZG”BEC -8 PM [4 23

RN

Position Titie and Name Time

Program Coordinator $ 51,055 100% 12 } 51,055
Adelfine Ntatin

Job Description: The main purpose of this position is to supervise the Maryland State Public Health Actions to Prevent and
Contro} Diabetes, Heart Disease, Obesity and Associated Risk Factors and Promote Schoo! Health Program, including making
recommendations regarding program structure and services and serve as the federalfiocal fiaison. This position is responsible for
the strategic planning efforts of the program, as weli as leading in the consultationftechnical assistance, and training from
granteas/contractors with the local health departments, Universities, and community organizations. This position aiso provides
tachnical assistance and programmatic direction to local health departments and other organizations for the development and
evaluation of Chronit Disease prevention and control activities.

Policy Analyst ) $ 47,424 100% 12 $ 47424
Katie Jones . ’ .

Job Description: Duties are to iead. support, monitor, and coordinate a wide range of complex strategic health policy and planning
activifies related to statewide worksite weliness efforts, with particular emphasis on evaluating, analyzing, researching and
developing policies and programs that address the public health challenges presented by heart disease and stroke in the State of
Maryland . .

Epidemiologist $ 58,753 100% 12 $ 58,753
Xiao-Ying Yu

Job Description: Provide population-based epidemiological support for the Program, including processing and analyzing data to
determine changes in trends and probable causes of epidemiologic problems, identifying existing data systems to assess
morbidity and mortality associated with chronic diseases, isading the deisgn, data collection and analysis of evaluations
associated with programmatic initiatives, and implementation and evaluation of control or prevention measures.

£

R RS SR .gg";:'s':.”::t&:ﬁ;»"_‘.’éy’“Ebéa,'z;}?\‘x. A%\%W?:

D TR

Total Salaries $ 157232
FICA (basad on salary) 7.31% $ - 11,494
Retirement (based on salary) - 14.35% % 22,563
Health Insurance (per person} 8887 $ 26,6614
Retiree's Health (per person) 4977 $ 14,931
Unemployment Insurance (based on salary) © 0.28% _$ 440
Total Fringe $ 76,089

In-State Travet: : $ 1,413

in-State travel is neaded to cover the costs of iocal trips over the year for two staff. In-State travel expenses may be incurred
during trips for meetings, community activities, network and partnership development, and quality assurance activities related to
the program. . ’

25 trips x 100 miles avg. 2500 miles at 0.565 $ 1,413

per mile
e
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Out-of-State Travel: $ 22626

Cut-State travet is needed to cover the expensas of mandatory meetings that wilt snhance the knowledge andior capabilities of

‘ program staff to more effoctively manage the State Public Health Actions to Pravent and Control Diabetes, Heart Disease, Obesity

and Associated Risk Factors and Promots Schoo! Health Program in Marytand. Expense doliars requested included:

Nine staff to attond an orientation meeting in March, 2014 in Atanta-and includes representation by the stats department of health
leads for nutrition, physical activity, schoo! health, heart disease, diabetss, the Chronic Disease Director, the state education

agency school haalth jead, FOA evaluator, and the communication lead:

Lodging: $ 150 nightx 3 nights x 8 people $ 4,050
Meals: 3 44 day x 3 days x 8 people 1,188
Airfare: $ 250 x 9 people 2,250
Registration: $ 350 x 9 people 3.150
Miscsllaneous: $ 75 x 8 people 675
3 14.313

Nine staff to sttend the program update meeting TB8D:
Lodging: $ " 150 nightx 3 nights x 9 people $ 4,050
Meals: $ 44 dayx3days xS people 1,188
Airfare: $ 250 xS people 2250
Registration: $ 350 x 9 people 3,150
Miscellaneous: $ 75 x 9 people 675
3 11,313

General office supplies (pens. pencils, etc.) for 5 staff @ $250 each $

T GO
RSO AT RSO ERFF

1,250

Office supplies are needed to cany out activities included in the Maryland Program’s Work Plan for this twelve-month budget

period. ltems include but may not be limited to stationery, writing nstruments, computar and
cartridges. labels, envelopes. and mesting materials. :

Health education and Communiction Materials . $
Communication materials and resources specific' to each domain Wi
include: material development (written and online) and printing for Maryiand sp
online materials (website) and providing technical assistance o ensure support
healthier food environmerts.

fax per, computer disks, printer

676

University of Maryland, Baltimore {UMB) H 77,318
Erica Smith

Name of Crganization: University of Maryland, Baltimore

Method of Selections: Memorandum of Understanding/Sole Sourca Contract

Period of Performanca: 12 months

Scope of Work:

* UMB will provide staff support to DHMH's Center for Chronic Disease Prevention's evaiuation
afforts associated with programmatic initiatives and provides scientific and/or technical advice
and assistance to resolve barriars to program delivery. Staff will also manage daily operations
of ali Coordinated Chronic Disease (CCD) components, including contract aversight of
imtegration activities in collaboration with the Department of Cancar surveillance and Controi.

Method of Accountabiiity:
od ity UMB will be paid quarterty upon successful compietion of activities, invoices, and progress
reports to the Department.
Justification: Stafl is required to provide evaluation support to complete program activities.
Salary $ 54,880
Fringe @3167% $ 17.380
) Sub-total $ 72260
indirect @ 7% $ 5,058
) Total $ 77318

i
(wf{bmf'
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Marvland Department of Health and Mental Hygiene

Martin O"Malley. Governor - Anthony G. Brown. LL Governor — Joshua-M. Sharfstein. M.D.. Sceretary

" Prevention and Health Promotion Admin
Michelle Spencer, MS, Director
Donna Gugel, MHS, Deputy Director

tise D. Marrazzo, RN, BSN. MPH. Director. Maternal and Child Health Bureav
Deborah B. McGruder, MPH. PAP. Direcior. infcctious Disease Bureau

Clifford S. Mitchell. MS. MD. MPH. Ditrecior, Environmental Health Bureau
Donald.Shell. MD. MA. Director. Cancer and Chronic Discase Bureau

INTERNAL MEMORANDUM

TO: Xiao-Ying Yu
FROM: Sara Barra %
DATE: March 31,2014 .

RE: Further clarification of appropriate work contacts

The purpose of this memo is to reiterate appropriaie and inappropriate work contacts.

You are a State of Maryland employee assigned to work on CDC State Public Health Actions (1305) grant
in Maryland; you are not a CDC employee nor is the CDC in your chain of command. As an employee of
the State of Maryland, vou have been given a MS-22, which documents your work responsibilities and
includes the appropriate level, frequency, and purpose of work contacts. Your current MS-22 was signed by
Michelle Spencer; PHPA Director on July 24, 2013, which supersedes all previous MS-22s.

In your MS-22, you were given a list of appropriate daily contacts, such as your supervisor, CCDPC staff,
the CCDPC Medical Director, and the CCDPC Director. In the same MS-22, you were also given a list of
contacts that you should only contact as requested by your supervisor, the CCDPC Medical Director. or the
CCDPC Director. This list includes:

o Cancer and Chronic Disease Bureau Director
PHPA Director and Deputy Director
PHPA/DHMH Program Directors
Other DHMH staff
Local Health Officers and Local Health Departroent staft

Entities external to DHMH (e.g. MSDE, University of Maryland, and other State agencies, as well as
CDC. NACDD, ASTHO. and any other funders/potential funders)

000 00

The Centers for Disease Control and Prevention and the National Association of Chronic Disease Directors
are external entities to DHMH and should only be contacted upon the request of vour

201 W, Presion Street, Baftimore., Maryland 21201 SO0 N. Calvert Street. $° FL Baltimorc. Marviand 21202
410-767-6742 - Fax410-333-5995 416-767-5227 = Fax 410-333-6333 « Toll Free 1-860-358-30N01
Toll Free (-8774MD-DHMH « TTY for Disabled . 1-800-201-7163 Voice for Disabled

Marviand Relay Service 1-800-735-2238 or 711 Marvland Refay Service 1-800-735-2238 or 711

Web Site:  htzo://ohoa.dhmh.maryland.sov 128 USCA4
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supervisor, the CCDPC Medical Director, or the CCDPC Director. In your role on the 1305 team, I direct
you to participate as a team member on NACDD and CDC webinars and conference calls specific to
epidemiology and evaluation for this grant.

It is critical that all staff work collaboratively on our CCDPC team and represent thie CCDPC professionally
internally and externally. If you continue to contact CDC and/or NACDD outside of webinars and '
conference calls without being directed or requested to by your supervisor, the CCDPC Medical Director. or
the CCDPC Direttor, progressive discipline will ensue.

All questions and clarification on this matter should be directed to me on appropriate and inappropriate:
contacts.

129 USCA4
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On Fri, Apr 18, 2014 at 2:02 AM, Xiao-Ying Yu -DHMH- <xiao-
ving.yu@maryland.gov> wrote:
Hello, Sara,

As your invitation, | have attended this communication meeting in the afternoon
4/15/2014 at 4-4:30 p.m. and received your memo dated on 3/31/2014. You stated that
the meeting is only related to 4/1 1/2014 (Friday my e-mail) in your invitation, but you
addressed during the meeting about the e- mail | sent to CDC Ms. Patricia Schumacher
on 3/11/2014 to check her e-ail list on 2/26/2014 with CDC guidance for 1305 program
epidemiology, evaluation, progress report and working plan because | previously

received her e-mail.

| received your memo at 4:30 p.m. after our meeting on 4/15/2014, however | just
realized that your memo dated as 3/31/2014, which ] have scanned in our office in the
evening of 4/15/2014 and sent Union Mr. Yarbor and Mr. McNally in the midnight of
4/15/2014.

In your 4/16/2014 memo, you changed final revised and signed version of MsS22
(7/24/2014) in the description of contacts back to your initial version edited M§22 on
6/12/2013 with your restriction for all fist of contacts (I made edits on page 3 of your
initial revised version of MS22). Since you stated that your final revised MS22
supersedes all previous MS-22s, and Ms. Kristi Pier came our office as our new director
only half month, perhaps, it is better to attach the MS22s you mentioned in your memo
4/1512014. please see the difference between my responding your e-mail for revising
MS22 with my e-mail and edits on 7/18/2013 and final your signed MS22. 1 also would
like to attach the initial MS22 (when | was epidemiologist | in 2009) and MS22 (1/2011)
when | was epidemiologist i as the references to'compare: 1) job duties, 2) level,
frequency and purpose of work contacts and 3) performance standards. -

in fact, as every one know including you, my co-workers, DHMH leaders, CDC and
NACDD officer retated to HDSP and diabetes programs, | have been working for aimost
4 years according to previous MS-22 and participated in internal and external various
activities through ali contacts with encouragement by ex-directors Dr. Audrey Regan

~and Dr. Donald Shell to benefit to our office programs, presentation and abstracts for
further publications without any problem as you initiated in your memaos.

Best regards,
Xiao-Ying
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Exhibit 23c.

Because Ms. Yu requested to access the medical care database at program staff meeting in March
2014 as other co-workers, she was interrupted by Ms. Barra. Then, Ms. Barra generated
additional internal memorandum to restrict Ms. Yu's working condition and interfered with her
job on 3/31/2014. Ms. Barra required Ms. Yu to attend the personnel meeting with her and new
office director, Ms. Kristi Pier on 4/1 5/2014 and released her internal memorandum. Ms. Yu
wrote the clarification to Ms. Barra on 4/18/2014 and she did not hear Ms. Barra’s response for a
week. So, she wrote email and sought DHMH managers’ (who attended the mitigation meeting
on 4/22-23/2014) and Union representative and director’s help and protection on 4/25/2014. Ms.
Barra retaliated against Ms. Yu and initiated 4% disciplinary action.

---------- Forwarded message --—------

From: Xiao-Ying Yu -DHMH- <xjao-ying.yu@maryland.gov>

Date: Fri, Apr 25,2014 at 11:22 AM ' :

Subject: Re: Invitation: Comniunication meeting @ Tue Apr 15, 2014 4pm - 4:30pm (xia0-
ying.yu@maryland.gov)-Urgent: respond for the memo sent to me at the communiaction meeting
To: Sara Barra -DHMH- <sara.barra@maryland.gov>, Kxistl Pier -DHMHE-
<kmnisti.pier@maryland.gov>, Donald Shell -DHMH- <dopald.shell@maryland.gov>, Richard
Stringer -DHMH- <richard.stringer@maryland.gov>, "gyarbor@mcea.org”
<gyarbor@mcea.org>, Michael McNally <mmmbjm@live.com>

Dear all,

I am in receipt of the internal memorandum from Ms. Sara Barra as of 4/15/2014 (at the
Communication meeting but dated 3/31/2014). [ would like to clarify some problems with this
memmorandum:

1. As a full time state employee working epidemiologist for Maryland 1305 basic and enhanced
program, 1 should be provided by Ms. Barra, my supervisor about CDC instructions related to
the evaluation plans and performance measures and allowed to participate all activities of 1305
program as epidemiology and surveillance is instructed by CDC as the core domain working
through the domain 2, 3 and 4 (stated in CDC officer 2/26/2014 e-mail and attached
documents). Ms. Barra provided all information related to 1305 program to my co-workers
including the evaluator except me as she always has done to me that I reported to CCDPC
director and Union since last year. However, Ms. Barra stated that “you are not a CDC
employee nor is the CDC in your chain of command” to intentionally create the confusion to
mislead CCDPC, CCDB, PHPA and DHMH leaders again by using “cross chain of command™
she has frequently used since 1/2013 as well as the memo on 10/10/2013 to prevent me from

doing the job duties as revised MS-22. Therefore, to clarify, ] have only checked CDC about e-
mail list on 3/11/2014 from the CDC officer, who I have received e-mails and communicated

with in the past but have not received e-mails from her lately. I have not reported detail about
1305 project work to CDC anyone. Checking references and e-mail list is not related to “cross
the chain of command” as Ms. Barra stated. Doing my job for ex-CCDPC directors in the past
was based on “Daily to weekly provide recommendations and information to CCDPC director”
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(which is stated in my previous and current MS-22). “Reporting to next level of management
when I have had issues with my immediate supervisor, Ms. Barra is my employee right
(as instructed by Union Labor specialist on 10/18/2013. This, however, has intentionally been
turned up and down and confused “cause-unfair treatment” and consequence result: seeking
protection” and manipulated as “cross chain of command”. '

2. Ms. Barra addressed the contacts in the si gned MS-22 (7/24/2013) that “supersedes all
previous MS-22s.” This is not true because Ms. Barra’s revised MS-22 deleted all projects in
performance standards, major epidemiologist professional duties and skills, and restricted
epidemiologist basic working conditions to communicate, exchange, educate, and dismiss public
health information (this is also addressed and restricted by this memo).

3. Ms. Barra addressed in the memo “In the same MS-22, you were also given a list of contacts
that you should only contact as requested by yOUr supervisor, the CCDPC Medical director, or
the CCDPC director. This list includes: Cancer and Chronic Disease Bureau Director, PHPA
director and deputy director, PHPA/DHMH program directors, Other DHMH staff, local bealth
officers and local health department staff and Entities external to DHMH (e.g. MSDE, University
of Maryland, and other State agencies, as well as CDC, NACDD, ASTHO, and otber ‘
funders/potential funders)”. This is not true. In finalized and revised MS-22, Ms. Barra has
deleted “as request by supervisor, the CCDPC Medical director, or the CCDPC director” and
changed to only focusing on “as requested to provide recommendations and information” to
various internal and external officers. This changes was after I have made some comments
about my work interfered by her restriction in the revised MS-22 because none of my co-workers
and DHMH employee have been prevented from the interaction including myself since I have
worked as “epidemiologist I” from 2009 (the 4 of MS-22s have already been forwarded to you
on 4/22/2014 as reference immediately after I received your notice of disciplinary action). Ms.
Barra has intentionally and frequently provided CCDPC, CCDB, PHPA and DHMH leaders
untruthful information and confusion to mislead DHMH to cover and defend her hostile
behaviors related to discrimination, unfair employment practice and retahiation after 1 reported to
ex-CCDPC director, Union and EEOC.

4. Ms. Barra confused the following: instead of “as requested to provide information,
recommendations “ to all contacts (stated in revised MS-22), Ms. Barra chan ged the restriction as
“as requested by your Supervisor, the CCDPC Medical director, or the CCDPC director” for all
internal and external contacts in her memo. This was only in her 6/12/2013 revised version of
MS-22 but not the current revised and si gned MS-22 on 7/24/2013.

5 Ms. Barra addressed that “In your role on the 1305 team, I direct you to participate as 2 team
member on NACDD and CDC webinars and conference calls specific to epidemiology and
evaluation for this grant”. However, 1305 is a combination with heart disease, stroke, diabetes

and all other risk factor, epidemiology and evaluation is core of evidence based public health
practice which involving and including program design, planning, monitoring, intervention,
implementation, evaluation and policy making. Isolating and separating epidemiology and
evaluation connected with program will bring the negative impact on our office 1305 program,

which has been instructed by CDC.
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6. Ms. Barra created the confusion about the communications in work related and personal
friendship. Communication is the key for epidemiologists in public health -- not only during
webinars or conference calls but also after meetings to exchange information. Ms. Barra
addressed it in her memo as, “If you continue t0 contact CDC and /or NACDD outside of
webinars and conference calls without being directed or requested to by your supervisor, the
CCDPC Medical Director, or the CCDPC Director, progressive discipline will ensure.” This is
not stated in the revised MS-22. Since 2009 1 started working in DHMH chronic disease
prevention and control for heart disease, stroke program then soon for all chronic diseases
program including diabetes, 1 have appreciated all opportunities I bave been given. I have tried
my best to represent our office as CDC/NACDD/CSTE invited/supported as well as our office
and DHMH supported to present our work at CDC DHDSP, CDC DDP and CSTE various
conferences and contributed to all activities throngh differ ways and all contacts without any
restriction but encouraged and supported by CCDPC ex-directors. I have not heard any negative
impacts I have brought to CDC/NACDD or any partners related to our office and DHMH tll
7/25/2014 Ms. Barra gave me the revised MS-22 with all restrictions. Some facts of negative
impact on entities since 2011 including CDC, NACDD, other organizations and partners have
been reported to you before the “mitigation meeting = on 4/21/2014. This is indicated that the
negative impact on DHMH, CDC, NACDD and other organizations are not from me. Therefore,
I have not understood why Ms. Barra has given me all restrictions in her revised MS-22 and n
her memos on 10/10/2013 and 3/31/2014 (gave it to me on 4/15/2014).

In summary, because of the inaccurate information in the memo, my basic working conditions
have and continue to deteriorate. This is yet another effort to alienate me and create a hostile
working environment. For your convenience, I would like to attach the memos dated on

10/10/2013 and 3/31/2014, the summary of impact including the current signed MS-22 (1
received on 7/25/2013 and Ms. Barra sent to me again on 4/23/2014) as your reference.

Your kind attention and consideration for this matter will be highly appreciated!
Sincerely yours,

Xiao-Ying
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Maryland Department of Health and Mental Hygiene

Martin O"Malley, Governor — Anthony G. Brown, Lt. Governor — Joshua M. Sharfstein, M.D., Secretary

Prevention and Health Promotion Admin
Michelle Spencer, MS, Director
Donna Guge!, MHS, Deputy Director _
Hise D. Marrazzo, RN, BSN, MPH, Director, Maternal and Child Heaith Bureau
Deborah B. McGruder, MPH, PMP, Director, Infectious Disease Bureau

Clifford S. Mitchell, MS, MD, MPH, Director, Environmental Health Bureau
Donald Shell, MD, MA, Director, Cancer and Chronic Disease Bureau

INTERNAL MEMORANDUM

TQ: Xiao-Ying Yu

FROM: Sara Barra
DATE: May 20,2014

RE: Notice of Disciplinary Action Explanation

This memo is an explanation of the Notice of Disciplinary Action approved by Donna Gugel, the Appointing
Authority, at the May 16, 2014 mitigation meeting regarding inappropriate e-mails written to and about me, your
immediate supervisor. Work related emails must be professional, courteous, and not include personal information or

opinions that are not relevant to the topic of the email.

On April 23, 2014, I sent you an email reiterating the need to follow your current MS-22. It is appropriate for me,
your supervisor, to create 2 MS-22 that best meets the need of the Center for Chronic Disease Prevention and Control.
This MS-22 has been approved by management and the Office of Human Resources; you must adhere to this MS-22.

Y our email response to me, management, and Union representation on April 25, 2014 was inappropriate. Your
criticism of me as hostile and the insinuation of intentionally and repeatedly providing untruthful information to
supervisors and fellow employees to mislead is unprofessional and unacceptable, and should not be expressed through
any communication sent on State of Maryland property.

According to the State of Maryland Information Security Policy v3.1 (p 30-32), sending inappropriate or defamatory-
emails utilizing the DHMH system is unacceptable, and contrary to the agreement required by each employee to use

the system. If this inappropriate use of email continues, progressive discipline will ensue.

. 201 W. Preston Street. Baltimore, Maryland 21201 500 N. Calvert Street, S* F1, Baltimore, Maryland 21202
410-767-6742 + Fax 410-333-5995 410-767-5227 * Fax 410-333-6333 » Toll Free 1-800-358-9001
Toll Free 1-877-4MD-DHMH - TTY for Disabled ) 1-800-201-7165 Voice for Disabled
Maryland Relay Service 1-800-735-2258 or 7t Maryland Relay Service 1-800-735-2258 or 711

Web Site: httg:/[ghp_a.dhmh.mamland.gov
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Department of Budget and Management (/-Ci-326°
Office of Personnel Services and Benefits (}W o G
' 301 West Preston Street , B-pas
Baltimore, Maryland 21201

NOTICE OF DISCIPLINARY ACTION

To Employee:  You or your representative may appeal this disciplinary action to the Cabinet Secretary of

your department (if your agency is not headed by a Cabinet Secretary, appeal must be
made to the agency head). The appeal must be in writing and filed within 15 calendar days

e,

after your receipt of this written notice.

To Agency: COMPLETE IN DUPLICATE. Give one copy to the employee; and retain one copy for

your files. Please do not send copy to Department of Budget and Management.

This action must be processed via the Department of

Office of Personnel Services and Benefits electronic MS-310 processing system.

Xiao-Ying Yu Epidemiologist ! 213-25-7243

Name of Employee’ Classification Social Security No.

Check appropriate box and complete:

is reprimanded.
forfeits Annual Leave days.

is suspended without pay for “work days from ' through

is denied an annual pay increase effective '

is demoted to : at , effective
(Classification) " (Salary Level)

DATE OF INCIDENT THAT PROMPTS THIS DISCIPLINE: April 25, 2014

DATE WHEN INCIDENT WAS DISCUSSED WITH THE EMPLOYEE: Several attempts were made to conduct a
mitigating meeting with employee ’
REASON FOR DISCIPLINE: {Explain in full) Attach pages as necessary.

| inap

]

propriate work behavior regarding inappropriate e-mails sent to your supervisor and others. Memo with further
\detai!s is attached.

!

'
i
H

Copy to Employee: 5/20/14 [ in Person Mailed to; Xiao-Ying Yu
(Date) 557 Kirkcaldy Way, Abingdon MD 21009
N ’ {\L .. '3:l Lg'/;_/
5/20/14 __DHMH/PHPA S N

(Date) (Name of Department)

(Nan’\ze and Signature of Appointing Authority)

S-4A (Revised 10/10)
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llisc D. Marrazzo, ) Child Health Burcau

Deboreh B. McG' disease Burcau
Clifford S. Mitchell, M3, Mo, v 11, corevenen - 18} Health Bureau
Donald Sheli, MD, MA. Director. Cancer and Chronic Disease Bureau

INTERNAL MEMORANDUM

TO: Jennifer Engiish
FROM: Sara Barra

DATE: May 19,2014

RE: Employee referral to the State Medical Director

I am concerned about my employee, Ms. Xiao-Ying Yu, and her erratic bebavior, which has increased in
recent months and weeks, and am requesting a referral to the Medical Director. While I am concerned for
Ms. Yu, I am also worried about the resulting impact of Ms. Yu’s behavior on the Center for Chronic
Disease Prevention and Control (the Center), the work that needs to occur, and the effect on the Center

team. Ms. Yu has demonstrated many concerning and disruptive behaviors, such as:

o Repeatedly calling the Cancer and Chronic Disease Bureau Director’s work cell phone during and

after hours as many as five times in one week, when expressly told on multiple occasions not to call

the Director after hours;

Repeatedly claiming that OIT removed files from her computer/shared drives and e-mails from her

work e-mail account, resulting in her sending many work e-mails to her personal e-mail account

Repeatedly calling/e-mailing external partners so that other partners have specifically asked not to

work with her to the point that at least one partner {(our major funder) refused to answer phone calls

from the Maryland area code; '

o Difficulty moving on afier the Center made decisions contrary to her wishes/ recommendations, such
as niot applying for certain grant opportunities; .

o Contnuing to present/revisit irrelevant information on old issues and refusing to accept explanations

on how these tssues have been resolved; . '

© 'Repeatedly refusing to accept information indirectly through her co-workers, management, the CDC
project officer, or me, because she appears not to trust the information is valid and/or complete;

o Continually calling out co-workers and management, in group emails and meetings, for not ’
including her in meetings and projects, even when presented with evidence she was mcluded;

3_ \7,\;_7 i;:;;n su?L f{’f;’;?,"; 9);453ryland 2120} - 500 N. Calvert Street. 5™ FI, Baltimore, Maryland 21202
_ + Fax - 410-767-5227 - F i3. '
';:u f:d 1}{877-2MD-DHMH + TTY for Disabled n-xog-ézof-zﬁésra?e'eﬂ;ﬁ éﬁil}ed.&m Free 1-800-338-9001
ary clay Service 1-800-735-7258 or 711 Mawln;m R !
Y ¢lay Service 1-800-735-2258 or 711

Web Site: htzg,-([ghg.dhmh.magtand.gov
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© Repeatedly Stopping by management and internal DHMH staff offices (inside and outside the
Center) so often these personnel have changed their behavior to avoid unwanted contact with the
cmpl_oyec, such as keeping their doors shut;

©  Continuing to claim to Center staff, management, and other DHMH staff she is not given the same
rights as other epidemiolqgis!s in DHMH or other states, even when given repeated explanations by
anagernent as wel} as reviewing duties detail in her MS-22, that as determined by the Office of
Human Resources appropriate for her classification; '

o Refusing to follow the chain of command to work with me, her supervisor, after repeatedly being
told to do so and soliciting other staff/management to become her supervisor. .

These Behaviors have resulted in several disciplinary actions by the Center. The Center took the extra step

'
K4 hat

of providing Ms. Yu with a memo specifying appropriate and inappropriate internal and external contacts
for future clarity. '

In addition to these concerning behavioral issues, Ms. Yu has recently missed a substantial period of time
for sick leave. The documented doctor’s notes presented to me say “[ will determine if she is able to return
to work"—this nebulous language creates a strain on the Center to cover Ms. Yu’s work responsibilities
with no clarity on when or if she will be able 1o retum 10 her regular job duties. There is uncertainty of 2
short or long-term return, as medical documentation is being provided one week at a time. When medical
documentation submitted by Ms. Yu cnded on May 12th, she returned to work on May 13th. Ms. Yu came
into the office, and sent an email 30 minutes after receiving a meeting notice, stating she needed to leave for
a2 unscheduled doctor appointment and would not return until the doctor released her. Ms. Yu later sent an
email explaining her doctor instructed her to be out of the office from May 1%-May 19" and her doctor was
unaware she was in the office the morning of May 13", Thisis extrernely troubling as she cannot be
working against doctor’s orders and I only became aware of the doctor’s orders when the employee shares

themn with the Center.

In conclusion, Ms. Yu has been on sick leave for a substantial period of time and I am concerned about the

- impact of Ms. Yu’s health and behavior on her work performance and office dynamics. I would appreciate

the recommendation of the Medical Director to determine if Ms, Yu is able to return to work and if so, the
time frame for her return, so the Center can plan for coverage of her work responsibilities.
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Pt IN THE UNITED STATE DISTRICT COURT FOR THE DISTRI B‘MEKNQO X
: ' NORTHERN DIVISION 2I8MAR 22 PH1: 38
Xiao-Ying Yu * U.S. BANKRUPTCY COURT
o8 DISTEICT OF Man 1l aNs
Plaintiff *
v. *
Maryland Department of Health * Case No. 17-cv-3260-JKB
Secretary: Dennis Schrader ' & *
Maryland Department of Budget& - | #%
Management , * \%
. R “Ly, /\Q ¢
Secretary: David Brinkley * 2

ez, - 2 g
Deferdants ' ' * N " -

% * * * * * * * * . 0% *

PLAINTIFF’S RESONSE 1O
DEFENDANTS’ MOTION TO DISMISS

Plaintiff, Xiao-Ying Yu, (“Ms. Yu”, or “Plaintiff”) opposes defendants’ motion

to dismiss with prejudice. After receiving a letter from the EEOC (dated October 16,

2017, supporting doc. #1), Plaintiff, proceeding pro se, brings this action pursuant to
Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e seq., the
Age Discrimination in Employment Act, 29U.S.C. § 621, e. seq., 42 U.S. Code §
12101, The American with Disabilities Act Law (a)& (b), and Section 504 of the

Rehabilitation Act to remedy acts of harassment, discrimination and retaliation

perpetrated against her by Maryland Department of Health and Department of Budget

* Because Dennis Schrader was the Secretary when Plaintiff filed ber complaint on 1 1/’2/2017, Mr.
Schrader was included as one of defendants in the capacity of the Deparmnent of Health in
Plaintiff’s initial and updated complaints. Current Secretary is Mr. Robert Neill.
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and Management. This Court has subject matter jurisdiction in this matter and has
been processing civil employment _discrirnination cases against the Department of
Health for several years (Ying-Jun Chen v. Maryla.nd Department of Health and
Mental Hygiene, et al, -case No.15-cv-01796-ELH). The complaint sufficiently
demonstrated the alleged harm and damages that were caused by the defendant’s
“Disparate treatment” due to cthnic and national origin discrimination. This
discrimination is similar to the way that the Maryland Department of Health treated
Ying-Jun Chen; both Ying-Jun Chen and I experienced retaliation by the department
after filing charges of racial, ethnic, national origin with EEOC, in addition, I also
suffered age, and disability discrimination and retaliation.

There is significant genuiﬁe evidence supporting the concealment of Plaintiff’s -
protected activity and defendants’ adverse action, and the facts demonstrate that the
causal links between Plaintiff's protected activity and defendants’ actions were
manipulated in the defendants’ motion to dismiss. Therefore, the required conditions

for a summary judgment under Rule 56 have not been met. It is also apparent that

according to the Eleventh Amendment, Maryland State agencies can not be immune

to suits alleging retaliation under Title VI, ADEA and ADA as well as First and
Fourteenth Amendments in the Federal District Court. Rejection of mediation and
settlement, as reCOmended by the EEOC, by the defendant pushed the Plaintiff to
file suit in Fedéral district court, and the defendant consented to this suit by receiving

a copy of EEOC’s lawsuit letter and by receiving her application of suspension of

z
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order and reconsideration during Nov. 2017 in which Plaintiff stated her concerns of .
the negative impact of the denying her petition on the current suit in this Court.
Accordingly, Plaintiff respectfully requests. that this Honorable Court deny
Defendants’ motion to dismiss and asks the Court to provide relief for the damages to
Plaintiff caused by defendants’ discrimination and retaliation.
| L FACTS

A. Critical factual Summary .

1. Plaintiff is In a protected class (Asian American, OVer 60, and with a
disability);

2. Plaintiff engaged In protected activities: she opposed uniawful and
discriminatory employment pfactices (such as discriminatory reclassfication of her
job position as Epidemiologist III causing underpayment and depriving her of job
responsibilities) by filing reports 0 managers and appeals with both departments
(Complaint, “Comp.” D. 2-3) and by filing charges of age, racial discrimination and
retaliation with EEOC in Nov. 2013;(Comp. p. 2-3);

3. Plaintiff received defendants’ adverse actioms (such as unwarranted
disciplinary action) on the day immediately after she sent accusatory emails to

managers and two months from the date of her filing of charges under Title VII and
- ADEA with EEOC (Comp. p. 5-9) between January and August 2014.
4. Plaintiff became iil due both to escalating hostility in her working

environment and to retaliation; she filed her second charge with EEOC for disability
3
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discrimination én,d retaliation under ADA as well as ethnic and national origin and
age discrimination and cetaliation under Title VII and ADEA in September 2014
(Comp. page 10, see supporting document #2)

5. Defendants immediately ‘initiated' retaliation (such as rejection of
accommodations, refusal of reassignméﬁt to the epidemiologist position she applied
for, and rejection éf using employee leave time donﬁted by Plaintiff’s friend during
the interactive accommodation process) on the day immediately after they received
the Plaintiff's EEOC charge on September 2, 2014. Defendants consequently changed
the organization of the office as a pretense that ultimately prevented Plaintiff from
returning to work under different supervisor in a less hostile environment. This
action led to unlawful termination without the be;neﬁt of mitigation and reassignment
or rehirng and to continued retaliation for protected activities while Plamntiff’s
EEOC’s investigation was pending (Comp. p.10-12).

B. Disputed and undisputed facts

1. In Defendants’ memorandum of law in support of defendants’ motion to
dismiss (“DML”), on page 3, 2™ paragraph, defendants stated “Ms. Yu’s complaint
attempts to assert one tort-based cause of action and two employment-based causes of

action.” In addition, defendants’ conclusion that “there is no the cause of action for
‘wiliful underpayment’” confused the issue because they omitted Plaintiff’s
description (complaiht page 2-10) of how the manager (former Medical Director

Maria Prince) discriminatorily gave an Epidemiologist Il Position Identification

.
&
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Number, which was created expressly for Ms. Yu by Department of Health and
Department of Budget and Management, to Ms. Sara Barra, (who is Caucasian and at
least 20 years younger than Plaintiff), causing Plaintift’s underpayment.

In fact, Plaintiff filed her appeal and wrote a letter to former Secretary Dr.
Joshua Sharfstein regarding retaliation and the deprivation of her reclassification and
fair payment on February 18, 2014. Thus, the manager’s refusal to correct the
underpayment (due to discriminatory reclassification of the Epidemiologist III
position that was approved by two Departments explicitly for Ms. Yu) represents
racial and age discrimination and retaliation against Plaintiff‘é engaging in protected
activities (filing of a charge with EEOC on 11/12/2013) under 42 U.S.C. §52000e et
seq. Title VII of the Civil Rights Act of 1964 Law (c‘) and ADEA 29 U.S.C. 621.

2. In DML, on page 4, paragraph 3, defendants stated that “Ms. Yu received
her right to sue letter on Nov. 26,2013... Ms. Yu would have had to sue by February
24, 2014 for discrimination at age and race with retaliation charge under Title VI,
ADEA. Id. A claim based on z;nything that allegecﬁy occurred on or before February
24,2014 is now time-barred.”

Plaintiff disagrees Withr this statement. In fact, after Plaintiff engaged in

protected activities by filing her first charges with EEOC, and she received a letter
from EEOC regarding the unlawful employment practices on November 12, 2013,
Plaintiff sent her complaints about Ms. Barra’s progressive hostile, discriminatory

and retaliatory behavior to the director of the Office of Equal Opportunity Program in

P
=
-
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the Dept. of Health on February 2, 2014 to seek help. However, she received the frst
of unwarranted disciplinary actions on February 3, 2014, and this action was followed
by another four disciplinary actions within about four months to retaliate against
Plaintiff's engaging in protected éctivitie_:s, which caused Plaintiff’s health problem.
Plaintiff further filed her appeal and 2 second charge with EEOC under Title VI,
ADEA and ADA on September 3, 2014 about the escalated harassment,
discrimination and retaliation which occurred in 2014 prior to receiving defendants’
decision about her request for accommodation. Plaintiff should have 2 right to file
her claim for these adverse actions? with EEOC within 300 days from the time the
adverse action occurred following hér first charge with EEOC on Nov. 12, 2013.
Therefore, it is not time-barred for her to file these adverse actions (which filed with
EEOC on Sept. 3, 2014 and amended afterwards see her rebuttal, supporting doc.#3)
in this Court based on EEOC’s lawsuit letter (dated 10,."'16;/2017, see supporting
document#1). .

3. On page 4 of DML, m paragraph 4, defendants stated Ms. Yu “was
terminated on November 3, 2014... Ms. Yu filed this lawsuit on November 6,

2017...Any tort-based claim that accrued during her employment is now time-barred

by the applicable statute of limitations”. Plaintiff disagrees with this statement,

2 Defendants ignored Plaintrff’s retaliation charge filed under Title VII, ADEA and ADA with
EEOC on Sept. 3,2014 and concealed facts of immediate retaliation from defendant (initiation of
disciplinary actions, rejection of accommodation, rejection of using the employee’s leave donated
by her friend and blocking her access to office email) against Plaintiff after they received Plaintff’s |
complaints 10 managers on Feb. 2, 2014 and t1c EEOC on September 3, 2014.

3

318 USCA4




e s e 2 5

Case 1:17-Cv- -03260-JKB. Doc A%ment 20 Filed 03/22/18 Page 7 of 35

ot

because defendants misrepresented and misinterpreted Plaintiff's complaint Count I
as a “tort-based claim” insteed of focusing on the discriminatory and retaliatory
actions led by an unwillingness to correct for the underpayment and mis-
reclassfication of positions (Epidenliologist‘ D) after Plaintiff feported discriminatory
actions to managers and filed charges {mh EEOC as described.

In addition, Plaintiff ﬁled vher initial compleint witn this Court by certified mail
on November 2, 2017 after she receisfed EEOC’s lawsuit letter (dated 10/16/2017).
Federal Courts, including Supreme Ccurt of United States, inform Citizens to file
their complaints via post office or hand delivery by the deadline as they do not allow
citizens pro se to file electronically. Plaintiff could not know that the Federal District
Court of Maryland is an exceptional case as the Court did not specify in their website
that the date of certified mail submission of a complaint of a Maryland citizen filing
pro se 18 not accepted as a ﬁhng date. The docket date at ECF 1 regarding Ms. Yu’s
initial complaint was the date of receipt (November 6, 2017) by the Court.

4. In DML, on page 4, paragraph 5, defendants stated, “From 2010 through
2012, Ms. Yu complained of issues that she alleges were related to her job
classiﬁcation, salary and unfair treatment.” Plaintiff Would like to clarify the

confusion created by the defendants. In order 10 clearly stated her count I (willful
underpayment), which was associated with her appeal and the letter to former
Secretary Dr. Sharfstein on Feb. 18, 2014 (Comp. p.2 and exhibit #1), Plaintiff

described the background and cause of the underpayment and mis-reclassfication of

i
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an Epidemiologist IIL. position as described - above briefly and detailed in her
complaint (page 2-3). Plaintiff did not complain of issues as defendants’ statement
alleges about “her job classification, salary and unfair treatment” between 2010 and
2011. In fact, Plaintiff tried her best t0 do the extra job duties and bore unfair
deprivation by Dr. Prince of her right to be reclassified as Epidemiologist Il and
underpayment, ex;ept for a letter written to Dr. Prince in February 2011 and for
expecting to receive a non—competifive classification to Epidemiologist Ill 1 2012 as
promised by Dr. Prince. | |

5. In DML, page 5, paragraph 2, defendants stated “Ms. Yu then alleges that
she was the victim of retali_ation between 2012 and 20147, and mixed adverse actions
filed with EEOC in 2013 and in 2014 together in ‘an effort to support their conclusion
that Plaintif’s complaint is time-barred. Plaintiff generated genuine and serous
material facts demonstrating that Plaintiff is the victim of intentional harassment,
discrimination and retaliation for protected activities initially performed during 2012
(prior to working under the supervision of Ms. Barra), and her first EEOC charge in
2013 represents the background for these claims (see Comp. p. 2-4). This sequence 18
2 useful tool to help identify the real issue, which is the escalated adverse actions in

2014, and the retaliation is continued and worsen after Plaintiff filed her second
charge of retaliation with EEOC on September 3, 2014 under Title VI, ADEA and
ADA and further brought this lawsuit in the Court under EEOC’s instruction. In fact,

defendants omitted the key issue that Plaintiff filed her grievance in August 2013 and

8
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the charge with EEOC n November 2013 because her job duties form MS-22 was
unlawfully changed and restricted: major responsibilities relating to heart disease,
stroke, and diabetes within the CDC 1305 program were deleted and performance
standards were inappropriately changed by Ms. Barra from professional skills to
“writing” skills, as she believes that the fact that English is a second language for
Plaintiff would result in poor performance reviews.

Regarding the five disciplinary actions, Plaintiff alleges that defendants
selectively hid Ms. Barra’s ethnié and national origin discriminatory actions by
sending a warning email after 7:00 p.m. on Chinese New Year’s Eve (1/31/2014) to
disturb Plaintiff’s ethnic cultural tradition despite the fact that Ms. Barra approved
Plaintiff's desie to take off half day to celebrate on January 31, 2014. Furthermore,
defendants concealed the fact that Ms. Barra initiated (2/3/2014) the first of these
progressive disciplinary actions in retaliation for Ms. Yu’s complaint t0 office
managers about Ms. Barra’s harassment and discrimination on 2/2/2014. This w.as
also based on Ms. Barmra’s memorandum of October 10, 2013 that demonstrated
adverse action against Plaintiff's grievance (8/14/2013) concerning the deletion for
the responsibilities in her job description and prevention Plaintiff from doing her job

and seeking help against Ms. Barra’s norsetail interference. However, defendant did
state that the cause of one of the disciplinary actions was due to ‘“violating the cyber
communication policy” as Ms. Barra stated on May 20, 2014 (see Comp. p-6,

exhibit#15, #18 &19). This allegation by Ms. Barra is not true. In fact, Plaintiff wrote

o)
-
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an email to office managers and the Union director and representative who
participated in the mitigation of disciplinary action to clarify Ms. Barra’s confusion in
her memorandum of March 31, 2014°. Despite the claims of Ms. Barra, there was no
prohibition in in the vofﬁcial cyber communication,policy of either department for an
employee to write an email reporting to managers about a supervisor's harassment,
discrimination and retaliation. Thérefor‘e, Ms. Barra® disciplinary action represents
unlawful retaliation for plaintiff‘ s email in which éhe eﬁgaged in protected activ‘ities.
(see Comp. p. 6, under 4‘B diéciplinary action and‘ exhibit #23).

6. On page 5, paragraph 3 of DML, defendants described the Plaintiff’s health
problem. Yet, defendants did not ﬁlﬁy state the facts of this issue. After Plaintiff
filed retaliation charges with EEOC on Sépt. 3, 2014 under Title VIL, ADEA aﬁd
ADA, defendants denied the diagnbses and _rejected the recommendations of
accommodation from State Medical Director Dr. Robert Toney.* Defendant
concealed the facts that the hostile working enpvironment created by Ms: Barra was
not controlled or correé;ted by defendants’ management but instead escalated in

response to Plaintiff’s engaging in protected activities, especially filing of charges

3> Ms. Barra sent Plaintff the memorandum (dated 3/31/2014) on April 15,2014 tc interfere with
her job by creating confusions and restricting her communication with colleagues and doing her job
for office director as job duties requested by HR form MS-22, but Ms. Barra refused t0 respond

Plaindff s clarification abour her memorandum for 2 week. So, Plaintiff wrote an email to managers
and union.

¢ Dr. Toney was required by Human Resources at Deparmment of Health for workability evaluation
twice and then HR approved Ms. Yu’s EMLA. Dr. Toney’s recommendation of accommodation
was to allow Plaintiff to return to work under different supervisor, with which, other health provider
and psychological Institute supported in order to separate the harasser, Supervisor Ms. Barra from
Plaintiff and to accommodate Plaintiff’s disabihity.

- m
~V
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with EEOC since Nov. 2013. In addition, defendants refused to respond to Plaintiff’s
request for accommodation that would correct the misreclassfication of
Epidemiologist 11 and reassign the Epidemiologist 111 position for which she applied
for and was evaluated by Human Resources as the “best qualified.” Instead of
sccommodating her with respect to her health problems, defendants changed the
office structure under the pretense of “undue hardship.” This reorganization
prevented Plaintiff from returning to work under a different supervisor, which would
have re_medied the situation, and instead led to her unlawful termination under false
reasons and without mitigation.

7. Although disputes exist as described above, it 15 undisputed that defendants
stated Plaintiff was the only Asian American (Chinese) and over 60 years old
employée working as an epiderniologist for S years in Maryland Department of
Health (notably, Plaintiff worked continually without complaints from her co-workers
or customers).” It is also undisputed that Plaintiff is the victim of retaliation and that
her health problems are caused by intentional discriminatory and retaliatory action
including frequent confusion (not allowing Plaintiff to explain or clarify the
discrimination); denial of job—féquired basic normal working conditions (blocking her

access to databases and programs related to her job, and restricting her

5 Ms. Yu received satisfied or outstanding performance evaluations during 5 years of her service in
the Department of Health except June 9, 2014 when Ms. Barra generated “unsatisfied” anpual
performance evaluation with false reasons including unable to teamnwork and creating 4
memorandums and 5 disciplinary actions as retaliation against Ms. Yu’'s engaging 1D protected
activities in order 1o terminate her.
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communications with others); harassment (refusing to use Ms. Yu’s provided data for
an office grant application and fact sheets for the office website for over two years

and prevent her from attending a Counsel of State and Territory Epidemiologist

- conference even though she received an award and was invited for 2 round table

discussion); abuse (exposing Ms. Yu’s disciplinary actions in a publically-visibie

calendar); bullying (forbidding her from communication with other colleagues and

- preventing her from attending office program meetings, CDC officer site visits and

conference calls); removing of forms from her personnel file (such as her job
description and annual performance evaluations forms); and rgtaliation through
downgrading her performance evaluation and creating 5 of disciplinary actions within
approximately 4 months. Harassment by Ms. Barra included the sending of duplicate
copies of disciplinary actions to Plaintiff and the calling of her cellular phone and
leaving a message when Ms. Barra knew that Plaintiff was ill with mental health
issues and at home (between May and June, 2014); Ms. Barra knew that these actions
would worsen Plaintiff’s health, condition. |
Ii. ARGUMENT
A. Retaliation as Key allegation and nucleus of three counts in Plaintiff’s

complaint is misrepresented, misinterpreted, concealed and

disconnected.
Defendants, Maryland Department of Health Secretary Robert Neill and

Maryland Department of Budget and Management Secretary David Brinkley, moved

12
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to dismiss plaintiff’s complaint with ten points. Defendants concealed the key
allegation of “retaliation,” which in{iolved willful underpayment, refusal of
accommodations for disability, wrongful disciplinary actions and unlawful
rermination. The retaliation was against Plaintiﬁ’ s charges of racial, national origin,
age and disability discrimination and retaliation filed with EEOC in 2013 and 2014
under Title VII, ADEA and ADA and was clearly stated as three counts in Ms. Yu’s
complaint but was misrepresented, mlsmterpreted and disconnected from each other
by defendants as: “tort-based claifn, djsability »d-iscrimination and retaliation”.

B. Defendants supply nio sﬁbstenﬁ\’e proof to deny the alleged fetaiiation

for relief.

According to Rule 8 (2), in responding to the substance of a claim, “A denial
must fairly respond to the substance of the allegaﬁon.” In addition, (3) General and
Specific Denials states thet “a party that intends in good faith to deny all the
allegations of a pleading -- including the jﬁrisdictional grounds -- may dovso by a
general denial. A party that does not intend to deny all the allegations must either

specifically deny designated allegations Orf generally deny all except those
specifically admitted.” It appears that Defendants intend to deny all the allegations

without conceding any part of the ev1dence of Plaintiff’s complamt yet, defendants

misrepresented Plaintiff’s complaint as a «tort-based claim”, manipulated the time
sequence of protected activities and adverse actioms, ignored the evidence of

sretaliation under Tiile VII, ADEA and ADA” (during 2014). Plaintiff was further

12
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pushed to file these retaliatory actions in this Court because the mediation program
and settlement recomumended by EEOC were rejected by defendant. The defendants’
motion to dismiss supplies no substantive proof .that initiation of disciplinary actions,
refusal of correction of hostile environment and underpayment, and rejection of
accommodations recommmended by the State Medical Director (reorganizing the
office structure) and consequent termination were not retaliation against Plaintiff’s
opposition to managers and to charges filed with EEOC for Ms. Barra’s harassment,
age, racial and national origin discrimination and retaliation under Title VIL ADEA
and ADA. Defendants provide no evidence that these actions were due to neutral
policy and correct employment practices.

Defendants’ motion to dismiss cannot bé used to deny the existence of the
causal relationship in the “short” time sequénce between defendants’ adversarial
actions and the Plaintiff’s engaging in protected activities (see Comp p.6 and Exhibit
#10&20; p.10 exhibit #31). The defendants did not address the substance or merits of
the claim: instead, defendants reqﬁested the Court to dismiss Plaintiff’s complaint by
stating that Plaintiff, who filed the present claim pro se, did not file the complaint in
the way that a professional attorney would (see Defs. Motion to dismiss. at pi. #2;

DML at p. 5-7).
The Plaintiff’s complaint is not unintelligible or confusing and does not violate

Federal Rule of Civil Procedure & (a)’s requirement of “a short and plain statement of

the claim showing the pleader is entitled to relief.” The complaint has a more than

1<
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sufficient statement of the claim and more that meets the requirement that it be “short
and plain”é. For exarhple‘, on page 2. Plaintiff stated the claim of the underpayment,
and its background and the cause, and also provided the defendants and the Court with
“fair notice of what the Plaintiff’s claim is and the grounds upon which it rests.”
Plaintiff clearly stated that the willful underpayment (see Comp. P- 2-4) linked to the
discriminatory transgression of reélassiﬁcation of the Epidemiologist Iil position. The
Plaintiff clearly demonstrated fhat the underpayment was not corrected and retaliation
was continued for Plaintiff’s engaging in protected activities after she initially
reported to the office director and then made complaint sbout the unlawful deprivation
with underpayment to 2 former Secretary in Feb. 2014 (see Comp. P. 2-3, 1-7,
exhibit #1-4)". Therefore. «willful underpayment” is not a “tort-based claim’” as
defendant stated, but a claim about  the intentional retaliation against her
discrimination complaint. Then, Plaintff stated that thié discriminatory mis-
reclassfication and underpayment was also brought to Office of Equal Opportunity
Program manager Ms. Delinda Johnson several times by emails and ﬁvled via an

accommodation form during an interactive accommodation period between July and

¢ Defendants mistakenly refer to Fed. R. Civ. P 8(d)(1)’short and plain statement of the claim
showing that pleader 1s entitled to relief”, but make 5o reference to any deficiency throughout their
motion regarding the failure of the claim to identify the causai-relationship between defendants’
retaliation and Plaintiff's engaging in protocted activities, how hostile working environment,
discriminatory and retaliatory actions caused damages in Plaintiff’s payment, career life and health
which are entitled to relief Plaintiff requested for.

' Plaintiff initially reported to former office director Dr. Shell opposite the unlawful
misreclassfication of Epidemiologist in March 2012 and wrote to former Secretary in Feb. 2014
about underpayment when she filed the appeal against retaliation (the first disciplinary action) after
she made charge with EEOC in Nov. 2013.
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September 2014 and that Plaintiff requested Ms. Johnson to reassign her to the
Epidemiologist 11T position she applied fof and for which she was evaluated as “best
qualified” since July 2014 (see Coﬁp. p.3 #8 and exhibit #4; p.10, exhibit #30-32).

In addition, in .order to show the causal re;lationship between Plaintiff’s
protected activities (complaint about the | haraésment, unfair treatment and
discrimination) and advexjse acti»ons, Plaintiff addresséd her claim (as the request of the
Court provided general form, undef title “fact of the claim;, subtitle with italic type for
‘the cause of this claim’, on Comp. p.2) always in a consistent time sequence: under
fitle “II. Reports of retaliation for engagement in protected activities” (Comp. p-3):
First, Plaintiff emphasized who initiated discrimination; when Plaintiff had opposed
the unlawful employment practice to Managess, how a hostile working environment
was created and .escalated (see Comp. p- 2-5) prior to her filing charge with EEOC on
11/12/2013. Then, Plaintiff addressed what adverse action occurred against her after
her EEOC charge in Nov. 2013 (see Comp. p. 6-7). Further, Plaintiff stated what
chronic abuse and‘ various hostile conditions caused her health problems after she
reported to Department managers and Union an& filed her charge of age and racial
discrimination and retaliation with EEOC on November 12, 2013 (see Comp. p. 8-1C)
prior to her second charge with EEOC for the fetaliation under Title VII, ADEA and

ADA on 9/3/2014 (see Comp. p.7 under title IIT: brief introduction and page 10, at

.
#7).
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Finally, Plaintiff clearly gave defendants fair notice of the charges against them
(see Comp. under subtitle “...counts and allegations of damages...” with italic type
page 10-13). Specifically, the complaint addressed retaliation and charged that
defendants violated 42. U.S.C. §§ 2000 e. et seq. Title VII, Civil Rights Act of 1964
Law, ADEA, 42 US.C §12101 (a) and (b) and EEOC Enforcement Guidance:
Reasonable accommodaﬁon and undue hardship by: Count L refusal to correct the
underpayment due 10 the discrimipatory transgression of reclassification of
Epidemiologist II, Count II. allﬁwing the hostile working environment to interfere
with Plaintiff's job and to continue to damage Plaintiff’s health by rejection of the
accommodation request and consequent termination of her employment ior her
engaging in protected activities by filing discrimination and retaliation charge With
EEOC under ADA in September 2014; and Count 1II. Summary of the important
retaliation events against Pla'mtiff s charge with EEOC under Title VII and ADEA
after Nov. 2013 such as initiation of progressive disciplinary action to damage
Plaintiff’s life and career immediately after her reports to Department of Health Office
of Equal Opportunity Progrém and her éharge filed with EEOC in Nov. 2013. Plaintiff
also included those criticai ad\}erse action which greatly impacted her career and life

and are directly related to adverse actions during 2014 (although were filed 1n
Plaintiff’s first charge with EEOC in 2013),: a). discriminatory mis-reclassfication
(caused Count I underpayment); b). discriminatory and retaliatory changes in her job

duties and performance standards (deprivéd Plaintiff’s responsibility under seniority
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system for CDC-supported 1305 program; restricted her to Work under hostile
condition; damaged her career, resulted in the “unsatisfactory” performance
evaluation, and led to a fifth disciplinary -action oh 6/9/2014); and c). A retaliatory
memorandum (provided pre-required condition for Ms. Barra to create initial‘
disciplinary action on 2/3/2014). Defendants’ motion to dismiss is therefore disputed
by the material misrepresentation and misinterpretation of the Plaintiff’s complaint,
turning ﬁpside down the seduence of protected activities and adverse actions, citation
of non-relevant references and Jaw based on the biased information and
misinterpretétion without providing any proof to refute the substance of Plaintiff’
complaint s but instead referring to the suit as a “tort case” for their motion to dismiss.
There is no basis for the summary judg%nent.

C. Defendants cannot be immune from “Willful underpayment” claim
under Title VII associated with racial, national erigin and age
discrimination and retaliation against Plaintiff’s engaging in protected
activities.

It is not fair or proper to dismiss Count I by concealing the age, racial, ethnic

and national origin discrimination and retaliatory actioms involved in the

misreclassification of the Epidemiologist III position, which was the cause of willful

underpayment. The defendants misrepresent the issue by stating that there was “no
cause of action for ‘willful underpayment’”. Nor it is fair or proper to mislead the

Court into considering the tort-claim because of defendants’ manipulation as “Ms. Yu

is attempting to assert & tort claim”, and further to state that defendants are immune
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from suit in Federal Court by mistakenly referring pursuant to the Eleventh
Amendment and non-relevant cases of tort claims (see Defs. Motion t0 dismiss. at p.1
#3 DML, p. 7-8, 2t B).

1. ‘Willful underpayment’ is not “tgrt-based claim”

Defendants manipulated Plaintiff’ s case as & “tort-based case” and created
confusion by claiming that the complaint did not clearly stéte allegations and causes
of action (see DML. at p. 1-2) as described above. Similarly, defendants
misrepresented and misinterpreted the complaint based on biaseAd‘ information, and
they minimized the severity of the ,.hos;ile working enviromment and of the
discriminatory and retaliatory actions that caused damages t0 Plaintiff, using words
such as Plaintiff “alleges that there was an erro.r in cl;ssifyipg and/or reclassifying her

job..., no cause of action for ‘willful underpayment’”. Further, defendants frequently

used “classification )ob, _ misclassfication” instead of “discriminatory —mis-

Bgclassﬁcation for Epidemiblogist 1IT” and claimed in their memorandum of law,
Foot note #1, p.4: “Perhaps, an alleged negligent act of omission resulted in the
misclassiﬁcatioh and caused Ms. Yus damages” and misinterpreted that the issues of
Ms. Yu's complaintﬂ “Wefe reléted to her job classification, szlary and unfair
wreatment” as well. (see DML. at p.5, first paragfaph}. |
2. Plaintiff’s initialicomp'la.iln't fs filed via certified mail on Nov. 2, 2017.
This was clarified in “Facts” section (see above, p. 7 and comp. at p. 2-3, under

title 1 ,#1-8).
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 Plaintiff stated in her complaint that her second charge of age, national origin
and disability discrimination and retaliation was filed with EEOC on 9/3/2014, and
request for an amendment that would add the rejection of accommodation and
consequent termination to her charge with EEOC was afterwards between Sept. and
Dec. 2014. Plaintiff received EEOC lawsuit letter (dated 10/16/2017, see supporting
doc. #1), but the completed Ms. Yu’s EEOC casé file has still not been received from
the Philadelphia EEOC office’. However, defendants concealed Plaintiff’s second
charge (9/3/2014) with EEOC containing adversary actions between December 2013
and August 2014, which Plaintiff has the right to suit in this Court. Yet, Defendants
claimed that Ms. Yu’s suit in the court was untimely as EEOC’s first lawsuit letter
was 11/26/2013 based on her initial charge with EEOC on 11/12/2013.

3. Count I (Willful underpayment), the relief from that discriminatory
mis-reclassification of Epidemiologist 11l caused underpayment should not be
dismissed.

Defendants claim that Plaintiftf’s case involves “one tort-based cause of action
and two employment-based causes of action” (see DML. at p. 3), and along with their
manipulation, defendants stated that they are immune to this “tort-based claim” in

Federal court under Eleventh Amendment. Defendants did not provide evidence that

any of facts of the allegation are not true and that ‘no relief could be granted under

® plaintiff received (3/8/2018) the documents without her rebuttal and other critical documents
filed with EEOC between 2014 and 2017 as EEOC Baltimore office did not provide to Philadelphia
EEOC office. Philadelphia EEOC requested EEQC Baltimore Office to provide completed
documnents and information about Plaintiff's case filed with EEOC on 9/3/2014.

29

332 USCA4



Case 1:17-cv-03260-JKB  Document 20 Filed 03/22/18 Page 21 0f 35

Wikl

any set of facts that could be provide consistent with the allegations.” (Jackson V.
Okaloosa County, Fla., 21 F. 3d 1531, 1534, 11% Cir, 1994) (quoting Hishon v. King
& Spalding, 467 U.S. 69, 73, 1984, emphasis in original. See Church v. City of
Huntsville, 30 F. 3d 1332, 1336; 11™ Cir. 1994. motion to dismiss challenging

standing). Defendants motion to dismiss, therefore, should be denied.

D. Defendants should not be jmmune from refusal of accommeodation, and
control for hostile environment, discrimination and retaliation caused
Plaintif0s disability and termination against plaintiff’s charges filed with
EEOC under ADA as well as ADEA and Title Vi1

As described above, the key question is whether there is a racial, ethnic,
national origin and age discrimination and retaliation problem. Why did defendants
reject a mediation program and settlement in EEOC for over three years after Plaintiff-
filed retaliation charge under ADA, ADEA and Title VII, and why did they push
Plaintiff to the end of the suit in Federal District Court, when the issue could have
been settled much sconer and much simpler? Is it because defendants, as 2
professional attorney and Office of Equal Opportunity program managet. know that
state ofﬁcial and government agencies can use the Eleventh Amendment as 2 tool to
become immune from pilamtifi’s suit in Federal district Court under ADA and

ADEA? Is it a sign that defendant manipulated its immunity in & systematic fashion
t0 discriminate against Federal causes of action? In a manner similar to that seen in
Ying-Jun Chen v. Maryland Department of Health and Mental Hygiene, Ms. Yu’s

claim here demonstrated disparate treatment based on national origin discrimination

21

333 USCA4




Case 1:17-cv-03260-JKB Docum%}ZQ Filed 03/22/18 Page 22 0f 35

and retaliation under Title VIL. Since defendants claim that they are immune from
Plaintiff’s complaint concerning discrimination and retaliation under ADA and
ADEA, Plaintiff will address Wgether defendants are immune from Ms. Yu's
complaint relevant to ADAVand ADEA statutes as follows.

1.. Defendants’ rejection of the mediation program recommended by
EEOC and Ms. Yu’s request for settlement in EEOC, voluntarily pushing
Plaintiff to file suit in Federal Court.

The United States Supreme Court did restﬁct Eleventh Amendment immunity
on procedural grounds, in Lapides v. Board of Regents of the University System of
Georgia, 535 U.S. 613, 122 S.‘Ct.»1640, 152 L Ed. 2d 806 (2002). In this action, the
Court rules that States could not claim Elevent_h Amendment immunity when they
voluntarily remove & cése to federal couﬁ; By doing so the Court concluded that state
had voluntarily waived its immunity, thereby giving a plaintiff the chance 10 argue
the merits of the case.

Plaintiff wrote several letters to the EEOC investigator and checked with
EEOC zbout a possible plan for mediation and settlement in Dec. 2014 and between
Feb and April 2617. However, she waé told that defendant rejected the mediation

program (EEOC requested Department of Health on 11/19/2014 to answer the

mediation program by 12/ 13/2014) and refused settlement in EEOC during 2017.
This suggested that defendant voluntarily pushed Plaintiff to file a suit in Federal

District Court of Maryland. Althoﬁgh EEOC should make actions on behalf of the

Plaintiff, a priority in order 10 promote the intention of Congress 10 stOp racial, ethnic,

22
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national origin, age and disability discrimination and retaliation in state government,

the EEOC knew the immunity of state government to lawsuits in Federal Court under
ADEA and ADA. While EEOC did not, instead? grant Plaintiff’s right for lawsuit
(dated Oct. 16, 2017) in the federal Court affer over three years of her filing
retaliation charges under Title VI, ADEA and ADA on Sept. 3, 2014. Thus, Ms. Yu
should have chance 10 argue the merits of the case in this Court.

2. Defendant has consented to Plainnff's suit.

Defendants claimed that Méryland has not been consented to be sued for
violation of ADA (see DML, p.10, at the bottom of paragraph, first line). However, as
described above, after defendants relected the settiement and mediation program
which EEOC recommended, defendants have voluntarily driven Plaintiff to suit in
Federal district Court. EEOC also sent a copy of this lawsuit letter to defendant,
7\Aaryland Department of Health, and Assistant to the Attorney General, Mr. Nicholas
E. Jobansson. Thus, it is obvious that defendant was aware of Plaintiff’s right to suit
in the federal court, because 1t was over three years after Plaintiff filed her retaliation
cHaroe with- EEOC and past the statute of limitations to file the lawsuit in the
Maryland State Courts. Defendants are aware that filing suit in the Federal court is

the only and also the last chance for Plaintiff to argue the merits of the racial, ethnic,
national origin, age and disability discrimination and retaliation that caused damages,
and to request justice and relief because Plaintiff was denied employment, lost her

health and basically lost everything.
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'-In addition, Plaintiff filed her reconsideration of the petition with Supreme
Court in Nov. 2017 against the administrative office decision and requested the
Justice to hold her petition avoiding the négative impact on her suit in federal district
court by ‘;he potential denial of her reconsideraﬁon in Supreme Court. The certificate
of service of the copy of this reconsideration was sent to the Maryland governor,
State Attorney General and defendants’ attomeyv Nicholas Johansson. It cannot be
igriored that Maryland and defendants consented to Plaintiff’s lawsuit for the
retaliation against her charges with EEOC under ADA and ADEA.

Sovereign immunity bars suits only in the absence of consent.

Section 5 of the Fourteenth Amendment, as a source of congressional authority
for the 1974 amendment of ADEA, became important onlty after the court determined
that Congress could not abrogate Eleventh Amendment immunity when acting
pursuant to the Commerce Clause, (Seminole Tribe of Florida v. Florida, 517 U.S. 44
(1996) and state agency cannot be sued unless they are aware of the suit. Aside from
this restriction, the 1974 amendment to the ADEA remains valid as to both state and
local government émployers; it can be enforced m federal court when suing a local
government unit (Conley v. Village of Bedford, 215 F.3d 703).

The earlier decision of Howlett v. Rose also indicated that the states could not
close their doors to Section 1983 claims by imposing a state-created immunity. State
cannot discriminate against federal claims and cannot change the scope of federally

provided rights by creating an mymunity barrier.

24
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3. Defendants should not be immune from the complaint of disability
discrimination and retaliation and consequent unlawful termination under ADA
as well as ADEA and Title VII in the Court

The House report on the AbA indicated “iﬁconsistent treatment of people with
disability by state or local govern-ment agencies is both inequitable and illogical”.
(H.R. Rep. No. 101-485 (1I), at 37 {1990)). The Fourteenth Amendment does allow
Congress 10 abrbgate state sovereign Jnmunl‘ry Section 5 grants Congress the
enforcement power to advance tﬁe géals of fhe Amendment, which include the
guarantees of Due Process and Equal Protection of the law. (Ivan E Roden Steiner
and Rosalie B. Levinson, Berkeley I. of Employment and Labor Law v. 22:1, 2011)
“fhe Court should hold that Congress’ prohibition of disability discrimination by
state governments as employers is within its power conferred by section 5 of the
Fourteenth Amendment and that, therefore, Congress’ clear abrogation of Eleventh
Amendment immunity in suits under the ADA is valid” (42 U.S.C. §12202).

In addition, defendant, Maryland Department of Health, receives federal
funding support, such as through the Centers for Diseases Control and Prevention
(“CDC”)-1303 program. Plaintiff was only the epidemiologist with 100% of time
devoted to the CDC 1305 prégram and supported by CDC 1305 funding (see Comp.
p.8 under B, and exhibit# 26). Section 504 of the Rehabilitation Act of 1973 (28
U.S.C. §754) prohibits discrimination against individuals with a disability in “any

program Or activity receiving federal financial assistance.” The term “program O

2
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activity” is defined to mean all of the operations of “a department, agency, special
purpose district, or other instrumentality of a state or of a local government,” OT “the
entity of such state or local government that distributes such assistance and each
department or agency... to which the assistance is extended”. (29 U.S.C. §794 (b),
incorporating 42 U.S.C. §2000d-4a.)

Therefore, defendants cannot be immune to the complaint related to ADA. The
relief for Count II: rejection of accdmﬁzodation and consequently termination due to
disability discrimination and retaliation against Plaintiff’s charge filed with EEOC for
continuous age, racial, ethmc and national origin and disability discrimination and
retaliation (9/3/2014) under ADA, (as well as ADEA and Title VII) should not be
dismissed.

E. Defendants cannot be immune from complaint of escalated retaliation
against Plaintiff’s opposition with managers in both depariments
and charges with EEOC for harassment, racial, ethnic and national
origin discrimination under Title VII

1. Defendants concealed evidence of Plaintiff’s second charge with EEOC
in 2014 which contains the retaliation facts in the time sequence post Plaintiff’s
EEOC charge in Nov. 2013: :

Defendants claimed that Paintiff’s complaint under Title VII was time-barred

because of the ignorance of Ms. Yu’s charge filed with EEOC in Sept. 2014. Plaintiff
described in part A of the argument (see above) that the retaliation was the key
among three counts, and the claim of retaliation cannot be entirely cut off or

completely disconpected from “Willful underpayment”  and “*Disability

Ny
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~ discrimination and retaliation” as defendants did in the motion. Plaintiff stated

protected activities .(ﬁled charge with EEOC under Title VII and ADEA m Nov.
2013) and adverse employment action (between Dec. 2013 and Aug. 2014) agamst
her first charge with EEOC m Nov. 2013 and updated complaints to managers
between Dec. 2013 and Féb. 2014; then followed by the statement of her second
charge with EEOC under Title VII, ADEA and ADA in Sept. 2014, and continuously
escalating retaliation (between Sept 3, and Nov. 3, 2014). Plaintiff summarized these
facts in her complaint (see P 6-10). To avoid duplicated description of adverse-
actions during 2014 including five disciplinary actions, Plaintiff did not restate
detailed information under Count I “Willful underpayment” for damages to request
relief (as Comp. p. 2-3), nOT Was the tetaliation against her complaints under Title VII
and ADEA included in the relief for Court III because detailed information was
summarized in complaint p. 6-9 prior to «2. Diagnoses” of p. 9.

2. Defendants failed to provide proof that defendants’ actions were proper
employment practice and neutral policies and not adverse actions in retaliation
for complaints to managérs and filing of charges with EEOC under Title VIIL.

Plaintiff has already prowded solid evidence of 2 Drima facie case: 1. Plaintiff

is a protected class (Asian Armerican); 2. Plaintiff filed charges of racial, ethnic and
national origin discrimination with EEOC under Title VII (as well as ADEA) in Nov.
2013 and reported Maryland Department of Health, Director of HR Employment

Relations in Dec. 2013, and Director of Office of Equal Opportunity Program by

27
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emails on Jan. 9 and Feb. 2, 2014 ébout Ms. Barra’s harassment, ethnic and national
origin discrimination and retaliation; 3. Plaintiff received adverse action DY
memorandum requiring ;Plaintiff to follow supervisor’é direction, judgment and
addressing writing issue on Dec. 17, 2013 (although she was evaluated “satisfied” of
performance), and first discipliﬁary action on 2/3/2014. Furthermore, because the
retaliation caused Plaintiff’s health problems and subsequent filing with FMLA as a
protected class, Plaintiff filed 'her another charge of harassment, national origin, age
and disability discrimination and "retaliétio‘n With' EEOC under Title VII, (as well as
ADEA and ADA) on Sept. 3, 2014, and which was meanwhile sent to Office of Equal
Opportunity Program manager at Department of Health on 9/2/2014 by Plaintiff’s
former lawyer via emé.ﬂ. Again, Plaintiff received immediate adverse action by the
rejections of accommodation and rejection of her request to use employee’s lealve
donated by her friend on 9/3/2014. She did not get payment during an interactiv‘e
accommodation process because Department of Budget and Management delayed the
response to her appeal and rejeéted her appeals until after she was terminated.
Defendants should not revstrict these adverse actions to be claimed under ADA to be
dismissed by state agencies * immunity, but ignored the facts that were also occurred

against Plaintiff’s charge of racial, ethnic and national origin discrimination and
retaliation with EEOC under Title VIL According to McDonnell Douglas v. Green,
(411 US. 792, 1973), the burden of proof shifted to defendants who must provide

proof that those actions were not retaliatory or discriminatory immediately after
2e
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Plaintifs opposition and charge based on Plaintiff’s filed prima facie case.
Defendants failed to provide any proof in their motion 10 dismiss.

3. Defendants misrepresented and misinterpreted Plaintiff’s complaint of
retaliation under Title VI as only the constitutional tort-based case as the
pretext of the immunity.

Defendants misinterpreted Ms. Yu’s statement of civil and constitutional rights
as Plaintiff’s attempting to claim constitutional tort case (see DML p.12 and their foot
note). Retaliation is a tool of power that discourages individuals from asserting their

civil rights and that undermines the laws against discrimination (William R. Tamayo,

et al. 2009). Defendants should not be immune to the complaint of discrimination and

| retaliation under Title VII because Plaintiff belongs to protected class under Title VII

(as Asian American who filed racial, ethnic and nat_ional origin discriminatory
charges with EEOC). Plaintiff showed that a reasonable employee would have found
the challenged action materiaily adverse and thé retaliatory discrimination occurred
during the investigation while the EEOC charge under Title VII and ADA was
pending. Plaintiff aléo stated gtafute on p.l}l related to the Count 111, and retaliation
for her complaints under Title VIL |

F.  Mr. Neill, Current Secretﬁry of Maryland Department of Health

and Mr. Brinkley, Secretary of Maryland Department of Budget
and Management, are the Proper Defendants

Defendants created corfusion at the beginning by speculating whether Plaintiff
is attempting to sue the Secretaries as individuals (although the complaint did not

state any issue directly related to individual secretary), or to sue the Departments.

zs
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Defendants claimed that “Any employment-based cause of action-including disabih'ty
discrimination and retaliation can onlv be asserted against Ms. Yu’s employer... For
this reason, Counts II and IH should be dismissed as to Defendant David Brnkley

(and/or the Department of Budget and Management)”. However, EEOQOC Enforcement

Guidance on Retaliation and Related Iséues sta;eé under Actions That Are Nor Work-
Related that “[A] matenially advefse ac{ion may also be an action that has no tangible
effect on employment, or even an action that takes place exclusively outside of work,
as long as it might well dissuade a reasonable person from engaging in protected
activity. Prohibiting only employment-related actions would not achieve the goal of
avoiding retaliation because ‘an employer can effectively retaliated against an
employee by taking actions not directly related to his employment or by causing him
harm outside the workplace.” The Supreme Court in Burlington Northern observed
that, although the substanti\}e anti-discrimination provisions seek elimination of
discrimination that affects employment opportunities because of employee’s racial,
ethnic, or other protected status, the anti-retaliation provisions seek to secure that
objective by preventing an employer from interfering in a materially adverse way
with efforts to enforce the law’s basic guarantees. (Burlington N., 548 U.S. at 63-64,

and Santa Fe Railway Co. v. White. 126 S. Ct. 2405 (2006)).
Therefore, defendants’ motion to disniss Count 11 and III for Secretary Brenkley and

Department of Budget and Management should be denied.

(V]
Ca
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In addition, defendants stated that th¢ “complaint fails to state a claim against
Secretary Brinkley and/or the Department of Budget and Management for
anything...”, which, however, 18 co;xtrgdictox;y with the other statement in the motion
that “there are some allegations involving employees of the Department of Budget
and Management”. (see DML, p.l1 & 9,- atD.). Secretary Brinkley in the Department
of Budget and Management is the proper defendant for the followings:

1. In February and March. of 20}4, Plaintiff requested Department of
Budge and Management, Division of Employee and Labor Relations Program to
provide help to alleviate pain caused by Ms. Barra’s progressive hérassment,
discrimination and retaliation after Plaintiff’s initial report in August 2013 to seek
their help in combatting Ms. Barra’s interference with her job. (see Comp. §.8— 9, at
1-c); |

2. Plaintiff’s appeals against retaliatory disciplinary actions were also
forwarded to the Division of Employee and Labor Relations Program between April
and June, 2014 as Human Resources at Department of Health did not respond
Plaintiff’s appeals for the discipl'méry actions; and

3. Plaintiff filed appeals with the Department of Budget and Management,

Office of Personnel Service and Benefits for Department of Health to overcome the

rejection by Human Resources at Department of Health of her request for appropriate

accommodation for her disability. Plaintiff had asked to use employee’s leave time

donated by her friend in September and October 2014. The response 10 her appeals

3%
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were delayed and denied until she was terminated meaning that Plaintiff did not get
income in October during the interactive accommodation process (see Plaintiff’s
complaint page 11 and exhibits 36-37, at 4).

According to Rule 8. (¢) (1), in reSponding to 'a pleading, “a party must
affirmatively state any avoidance or _yafﬁzmgtﬁive defense, including: ...contributory
negligence; failure of consideration; ... illegality...”, defendants failed to state any
action they ever took for correction and avoidance of harassment, discrimination and
retaliation by one employee against to another minority employee due 10 her age,
ethnic, and national origin supported by managers (which are not only employment-
based causes) after Plaintiff reported to managers and filed appeals in both
Departments, and filed charges of discrimination and retaliation with EEOC in 2013
and 2014 as stated in the complaiht. According to EEOC’s Enforcement Guidance on
Retaliation and Related Issues described above, Plaintiff believes that the managers
did not take even minimal actién to control, stop or prevent the establishing of a
hostile working environment and the deprivation of her equal working opportunity
and payment, accommodation of her disability that was caused by harassment.

discrimination and retaliation against Plaintiff for her engaging in protected activity.

The reclassification of Epidemiologist 1II (Position Identification Number) approved
by Department of Budget and Management for Ms. Yu was discriminatorily given to

Ms. Barra and this discriminatory action was not attended to or solved by any

'manager in both Departments. Instead, Plaintiff was given an insulfing

32
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recommendation to find another job. Because defendant David Brinkley is current
Secretary of Maryland Department of Budget and Management, Secretary Brinkley is
proper defendant for his official capacity (see Defs. Motion to dismiss, at p. 1-2, #4).

It is contradictory with the facts and the significant rulings of anti-retaliation by
EEOC and Supreme Court for defendants to clam Count II and I should be
dismissed as to Defendant David Brinkley (and/or the Department of Budget and
Management)”.

“If a company does not punish the harasser and the retaliating party (who
might also be the harasser), it sends a signal to the workforce that retaliation 1s
consistent with company policy ‘and that is not safe to complain about discrimination
or harassment. The plaintiff employee unreasonably failed to take advantage of
available preventative or corrective opportunities or otherwise failed to avoid harm.”
(Faragher v. Boca Roton 524 U.S. 775, 1998).

Defendants Robert Neill and .David Brinkley are current Secretaries for the two
key Deparﬁnenté. Mr. Neill and Brnkley are being sued here in their official
capacities only. For the above and foregoing reasons, Plaintiff’s Count I-I11 should
not be dismissed.

CONCLUSION
Wherefore, the Plaintiff pleads to this Court to enter an order denying
defendants’ motion to dismiss. Plaintiff respectfully requests a trial by jury on all

issues raised in this complaint and award her:
33
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1.  Aretroactive reclassification to the Epidemiologist 111, with all attendant
back pay, benefits and other emoluments of employment;

5. The sum of $300,000 in compensatory damages suffered because of the
discrimination and retaliation;

3. Front pay at the Epidemiologist-111 pay level (including pay increases)
until she reaches the age of 67 years when she would have retired from State service
if not for Ms. Barra’s discriminatory/retaliatory treatment of her;

4. Costs and reasonable attémeys’ fees incurred since 2013 and with this
lawsuit with interest thereori and

5. Medical costs, other damages and further relief deemed just.

Respectiully submitted,

75

Xiao-Ying Yu, pro se
557 Kirkcaldy Way
Abingdon, MD 21009
410-671-9823

W
>
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

NORTHERN DIVISION
X
XIAO-YING YU,
Plaintiff,
-against- ‘ Case No.: 17-cv-3260-JKB
DENNIS SCHRADER, et al,
Defendants,
: X

PLAINTIFF’S MEMORANDUM OF LAW
AS SUPPLEMENTAL RESPONSE IN OPPOSITION TO
DEFENDANTS’ MOTION TO DISMISS

In addition to the Plaintiff’s Response to Defendants’ Motion to Dismiss submitted on
March 22, 2018 (Docket #20), Plaintiff Xiao-Ying Yu, by and through her undersigned counsels,
respectfully submits this Plaintifs Memorandum of Law as Supplemental Response In
Opposition to Defendant’s Motion to Dismiss.

INTRODUCTION

Plaintiff, Xiao-Ying Yu, filed a Complaint and an Amended Complaint (collectively
referred to as the “Complaint™) in this action-pro se against her former employers, the Maryland
Department of Health (“MDH") and the Maryland Department of Budget and Management
(“DBM?) and the Secretaries of sﬁch both Departments, alleging causes of action of wiliful
underpayment, unequal payment, discrimination and retaliation based on national origin, age
and/or disability in Violation of Title VII of the Civil Rights Act of 1964, as amended, 42 US.C.
§2000e ef seq. ("Title VII"); the Age Discrimination in Employment Act, 29 U.S.C. §621 ef seq.,
42 U.S.C. §12101 (“ADEA”); the»A_merican with Disabil_ities Act Law, 29 USCS §794 (“*ADA™),

and Section 504 of the Rehabilitation Act.
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Plainﬁff, a naturalized United Stétes citizen who was born in China, at an age over 60,
worked as an epidemiologist in the Center of Chronic Disease Prevention and Control
(*CCDPC”) from November 4, 2009 until the wrongful termination of her employment on
November 3, 2014. CCDCP is an independent commission that functions within MDH.
Defendant DBM, as another branch of the State government of Maryland, exerted certain control
over the Plaintiff’s employment with MDH.

Defendants brought this instant pre-answer Motion to Dismiss pursuant to Rule 12(b)(6).
As demonstrated below, such Motion should be denied in its entirety because the Complaint
adequately stated cognizable causes of action against the Defendants, and the Defendants are not
entitled to immunity as contended.

Even if the Court inclines to grant such Motion, which it should not, the Plaintiff should
be granted leave to amend her complaint liberally because there is no prejudice to the
Defendants.

STANDARD OF REVIEW
The standard of review on a pre-answer Rule 12(b)(6) motion to dismiss is heavily

weighted in favor of the plaintiff. Poison v. Village of Washingtonville, 382 F.Supp.2d 598

(SDNY 2005). A complaint must be fead generously, drawing all reasonable inferences from
allegations in the plaintiff's favor. /. In ruling on a motion to dismiss for failure to state a claim,
the Court must accept the material facts alleged in the complaint as true. Jd. The Court must deny
the motion unless it appears beyond doubt that the plaintiff can prove no set of facts in support of
his claim which would entitle him to relief. Id.

The issue, thus, is not whether a plaintiff will ultimately prevail, but whether the claimant

is entitled to offer evidence to support the claims. Scheuer v. Rhodes, 416 U.S. 232 (1974).

442 USCA4



Case 1:17-cv-03260-JKB Doc:j;ent 30 Filed 05/11/18 Page 3 of 14
950

A plaintiff’s complaint “must contain sufficient factual matter, accepted as true, to ‘state

a claim to relief that is plausible on its face.” Ashcroft v. Igbal, 556 U.S. 662 (2009) at 678

(quoting Twombly, 550 U.S. at 570)(emphasis added); accord Little v. KPMG LLP, 575 F.3d
533, 541 (5th Cir. 2009).
A Rule 12(b)(6) motion in any civil case is analyzed under the standard announced in

Bell Atlantic Corp. v. Twombly. 550 U.S. 544 (2007). To survive a Rule 12(b)(6) motion, the

pléintiff must state a claim that is “plausible on its face.”
A claim is plausible on its face “when the plaintiff pleads factual content that allows the
court to draw the reasonable inference that the defendant is liable for the misconduct alleged.”

Id. at 678 (citing Twombly. 550 U.S. at 556); Gonzales v. Kay, 577 F.3d 600, 603 (5th Cir.

2009); Fields v. Dep’t of Pub. Safety, 911 F. Supp. 2d 373, 383 (M.D. La. 2012) (Jackson, J.).

STATEMENT OF FACTS
The Court is respectfully referred to Plaintiff's Response to Defendants” Motion to '
Dismiss (Docket #20) for a statement of facts.
ARGUMENT
I. The Complaint should, not be dismissed pursuant to Rule 8 of the Federal Rules of
Civil Procedure.
Defendants move to dismiss the Complaint based upon Rule 8(a)(2) of the Federal Rules
of Civil Procedure contending that Plaintiff has failed to make “a short and plain statement of the
claim showing that the pleader is entitled to relief.” Defendant argues that Plaintiff’s complaint is

lengthy, single-spaced. underlined.

However, these apparently nominal aspects are not sufficient for a ground of dismissal.

What matters is the detailed factual allegations give' sufficient notice to the Defendants.

(U)

443 USCA4



Case 1:17-cv-03260-JKB Do%%ent 30 Filed 05/11/18 Page 4 of 14
, 20/

Especially, the complaint was prepared by a pro se plaintiff, a perfect professional pleading is
not expected from her.
Pleadings of pro se plaintiff must be read liberally and should be interpreted to raise

" strongest arguments that they suggest. Gray v. Internal Affairs Bureau. 292 F Supp 2d 475.

(S.D.N.Y. Nov. 17, 2003).
Although Plaintiff’s pro se.Complaint was long, the Court would not grant dismissal of
complaint under Fed. R. Civ. P. 8 because under the less stringent standard held for pro se

pleadings, complaints and attachments were sufficient to providé defendants with notice of the

basis of the plaintiff’s claims. Peavey v. Holder. 657 F Supp 2d 180 (D.D.C. Sept. 28, 2009).
The system of notice pleading established by Rule 8 does not require a plaintiff to plead
facts or legal theories, and a complaint which sets out claim for relief is sufficient to withstand a

motion to dismiss, as long as there is any set of facts, consistent with allegations, under which

relief could be granted. Nance v. Vieregge. 147 F.3d 589 (7th Cir. Itl. June 17, 1998) cert.
denied, 525 U.S. 973, 119 S. Ct. 426, 142 L Ed 2d 347 (U.S., Nov. 2, 1998).

Although Plaintiff’s allegations were not strong, they were sufficient to meet lenient
standards of notice pleading set out in Rule 8 and provided adequate notice to the Defendants,

and therefore dismissal under Rule 12(b)(6) was inappropriate. Weston v. Pennsylvania (3d Cir.

Pa. Mav 22. 2001). 251 F.3d 420. 83 Fair Empl Prac Cas (BNA) 1477.

Here in this case at bar, though the Cqmplaint pro se might be not organized
professionally and might be lengthy, the Complaint, Amended Complaint and 39 exhibits
provided adequate notice to defense.

II. Defendants are not immune in federal courts beqause the cause of action is not a

tort-based claim.
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Defendants contend that “Count 1 for willful underpayment should be dismissed because
it is not a cause of action, and to the extent a claim does exist, it would likely be considered a tort
claim.” Defendants’ interpretation is out of context of the Complaint.

Plaintiff pro se apparently utilized a template form of complaint (Rev. 12/2000) to
prepare her complaint. The Amended Complaint (Docket #4) consists of 3 paragraphs numbered
1. Jurisdiction, 2. The facts of this case and 3. The relief I want the court to order.

Under paragraph 2, page 2 of the Amended Complaint, the Plaintiff enumerated Section
I, Underpayment of Salary. Section II, Reports of Retaliation for Engagement in Protected
Activities, Section III Damages to. Ms. Yu’s Health and Further Discrimination and
Retaliation (Complaint Filed in U.S. EEOC under Title VII, ADEA and ADA). From page 2
through page 7 under Section 1 and II, paragraph 2. the Amended Complaint made fagmal
allegations alleging various incidents of harassment, discrimination, retaliations, unequal
payment and underpayment against her. Undgr Section III, she alleged damage to her health, and
further discrimination and retaliations. Plaintiff further attached 39 exhibits consisting of
correspondences, letters, emails, charges, and other documents in further support of her factual
allegations.

Then under paragraph 2, page 10, the Amended Complaint assertéd “the following counts
and allegations of damages supporting her case of action and her request for relief,” enumerating
I. Willful underpayment, II. Disability-Discrimination, Harassment and Retaliation after
Ms. Yu Filed Charge in EEOC under ADA in 2014 and IIL Retaliatjon for Complaints

reported to DHMH managers and filed in EEOC in 2013 and 2014 under Title VII and

ADEA.
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Reading the purported Count I in the entire context of the Amended Complaint, it is
actually not a simple tort-based claim, it is actually a factual allegation of combined causes of
action for discrimination, retaliation, unequal payment and willful underpayment. The paragraph
alleges that an epidemiologist III position was expressly approved by MDH and DBM for her,
but unlawfully deprived from her by her supervisors and given to Ms. Barra unlawfully, and that
she was under paid and not equally paid according to her job duties. Underpayment is simply a
statement of facts and a claim for damage. |

For the same reasoning, Defendants’ contention that it is timely-barred by the applicable
statute of limitation because it was a tort-based claim lacks merit and should be denied as well.
III. The complaint against Secrefary Brinkley and the Department of Budget and

Management should not be dismissed because the Department of Budget and

Management exerted control over Plaintiff’s employment.

Defendants argue that the complaint against Secretary Brinkley and DBM should be
dismissed because Plaintiff was employed by the MDH and CCDPC, not the DBM. Such an
argument is not only an issue of fact which cannot be addressed through a Rule 12(b)(6) motion,
but also is incorrect.

The MDH did not and does not have authority to approve an Epidemiologist III position
identification number without the: DBM. When Plaintiff applied to use her colleague’s donated
employee’s leave, Plaintiff’s director reported to the Department of Budget and Management.
Clearly, to the extent of employment relationship, the Department of Budget and Management

had certain control to a certain extent.
Two or more state or local governmental entities will be treated as a single employer

under Title VIl where one entity exerts or shares control over fundamental aspects of
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employment relationships of the other entity to such substantial extent that it clearly outweighs

the presumption that the entities are distinct. Lves v. City of Riviera Beach, 166 F.3d 1332
(CAll Fla, 1999), 79 BNA FEP Cas 330, 75 CCH EPD P 45728, 12 FLW Fed C
515, remanded, 169 F.3d 1322, 12 FLW Fed C 617 (CAll Fla, 1999).

Ordinarily, the question whether a defendant was the employer of a plaintjff in an age

discrimination case is a question of fact for the jury. Woodford v. Kinney Shoe Corp., 369 F.

Supp. 911, 7 BNA FEP Cas 117, 7' CCH EPD P 9239 (1973,'ND Ga). Such an issue of facts
should only be interpreted ip favor of the Plaintiff, it cannot be addressed by a Rule 12(b)(6) pre-
answer motion to dismiss without any discove.ries.
IV. Defendants are not immune from disability discrimination suit under ADA in

federal courts.

Section 504 of the Rehabilitation Act provides: "(n)o otherwise qualified individual with
a disability in the United States as defined in §ection 705(20) of this title shall, solely by reason
of her or his disability, be excluded from the participation in, be denied the benefits of, or be
subjected to discrimination under any program Or activity receiving Federal financial
assistance." 29 U.S.C. § 794(2).

A state is not immune by virtue of the Eleventh Amendment from suit brought against it
under the Rehabilitation Act because the Act contains an express waiver of Eleventh

Amendment immunity, and by accepting federal funds, the state has accepted waiver. Clark v.

California Dep't of Corrections. (1997, CA9 Cal) 123 F.3d 1267, 25 ADD 146, 97 CDOS 6894,

97 Daily Journal DAR 11140, 7 AD Cas 292, cert denied (1998) 524 U.S. 937,141 LEd 2d 711,

118 S. Ct. 2340, 8 AD Cas 480 (criticized in Mover v. Conti. (2000, ED Pa) 11 AD Cas 55) and

(criticized in Frederick v. Dep't of Pub. Welfare (2001, ED Pa) 157 F. Supp. 2d 509, 12 AD Cas
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721) and (criticized in Bradley ex rel. Bradley v. Arkansas Dep't of Educ. (1999, CA8 Ark) 189

F.3d 745) and (criticized in Popovich v. Cuyahoga County Court of Common Pleas (2000, CA6

Ohio) 227 F.3d 627, 10 AD Cas 1784, 2000 FED App 330P) and (criticized in Garcia v. State

Univ. of N.Y. Health Scis. Ctr. (2001, CA2 NY) 280 F.3d 98, 12 AD Cas 538) and (criticized

in Sacca v. Buffalo State College (2004, WD NY) 2004 US Dist LEXIS 9134) and (criticized

in Atwood v .Vilsack (2004, SD Iowa) 338 F. Supp. 2d 985).

A state labor agenéy was ﬁot entitled to constitutional immunity from disability
discrimination action in federal court because the agency waived its immunity by accepting
federal financial assistance, even though the employee worked in a division which did not
receive federal funds. and the waiver encompassed all of the agency's operations regardless of

use of federal funds. Arbogast v. Kansas (2015, CA10 Kan) 789 F.3d 1174, 31 AD Cas 1245.

Here, the CDC program that the Plaintiff worked in has been receiving federal funds.
See, Exhibit 9 to the Amended Complaint. Thus, the Defendants are not entitled to immunity
from Plaintiff’s disability discrimination suit in d¢feyral court. -
V. Defendants are not immune from age discrimination and retaliation suit under
ADEA in federal court.
ADEA is proper exercise of congressional §5 enforcement power under the Fourteenth
Amendment; thus, Congress appropriately abrogated states' Eleventh Amendment immunity

from suit in ADEA. Goshtasby v. Board of Trustees of the Univ. of Ill., (1998, CA7 Iil) 141 F.3d

761, 76 BNA FEP Cas 1179 (criticized in Humenansky v. Regents of the Univ. of Minn. (1998,

CA8 Minn) 152 F.3d 822, 77 BNA FEP,Cas 679).
Congress intended to abrogate Statcs‘ Eleventh Amendment immunity in extending

ADEA coverage to states, and in doing so, Congress acted pursuant to a valid exercise of power
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under Section 5 of the Fourteenth Amendment. Scott v. University of Mississippi (1998, CA5

Miss) 148 F.3d 493, 77 BNA FEP Cas 1085.

States and their agencies are liable under ADEA notwithstanding the 1llth

Amendment. Davidson v. Board of Governors of State Colleges & Univs. ( 1990, CA7 IlI) 920

F.2d 441, 54 BNA FEP Cas 956, 35 CCH EPD P 40425 (criticized in Kimel v. Florida Bd. of

Regents (1998. CA11 Ala) 139 F.3d 1426, 11 FLW C 1288, 8 AD Cas 1, 22 EBC 2539, 76 BNA

FEP Cas 1201, 73 CCH EPD P 45419).
VI. Claims under Title VII

The Complaint must set forth "enough factual matter (taken as true) to suggest" a
cognizable cause of action, "even if . . . [the] actual proof of those facts is improbable and . . .
recovery is very remote and unlikely." Twombly. 550 U.S. at 556 (internal quotations omitted).
“A court decides whether [the pleading] standard is met by separating the legal conclusions from
the factual allegations, assuming the truth of only the factual allegations, and then determining
whether those allegations allow the court to reasonably infer" that the plaintiff is entitled to the

legal remedy sought. A Society Without A Name V. Virginia. 655 F.3d 342, 346 (4th Cir.

2011), cert. denied, U.S., 132 S. Ct. 1960, 182 L. Ed. 2d 772 (2012).
A motion asserting failure to state a claim typically "does not resolve contests
surrounding the facts, the merits of a claim, or the applicability of defenses." Edwards, 178 F.3d

at 243 (quotation marks omitted); see Houck, 791 F. 3d at 484; Tobev v. Jones. 706 F.3d 379,

387 (4th Cir. 2013).

A district court did not lack subject matter jurisdiction over a claim simply because it did
not allege all applicable components of a cause of action because the complaint need not set out

all of applicable law or facts, provided it notifies the defendant of the claim’s nature. Board of

449 USCA4



Case 1:17-cv-03260-JKB Document 30 Filed 05/11/18 Page 10 of 14

o

 Trustees v. Elite Erectors. Inc. (7th Cir. Ind. May 16, 2000), 212 F.3d 1031, 24 Employee

Benefits Cas (BNA) 1481.
Reading the Complaint, the Amended Complaint and the 39 exhibits in their entirety
clearly shows sufficient allegations of di:scrimination and retaliation claims under Title VIL
Section II, page 3, of the Amended Corﬁplaint alleges that:

“Ms. Yu's engagement in protected activities between 2012 and 2014 (via
multiple reports to MDH managers including HR, OEOP and filing
grievance and appeals in MDH and charge about discrimination and
retaliation filed in U.S. Equal Employment Opportunity Commission
("EEOC") under Title VII of the Civil Rights Act and Age discrimination
in Employment Act ("ADEA") on 11/12/2013 were labeled as "disruptive
behavior". Ms. Yu received progressive retaliations, downgrading
performance evaluation from ‘"outstanding" to “satisfied" with
improvement memorandum after Ms. Barra became Ms. Yu's supervisor
for two weeks.” See, Amended Complaint, Docket #4.

Paragraph 15, page 6, of the Amended Complaint alleges that:

“15) Ms. Yu's reports to MDH Office of Equal Employment Program
("OEEP") director triggered disciplinary action: Ms. Yu reported to
OEOP director, Ms. Keneithia J. Taylor between 1/9 and 1/31/20i4 about Ms.
Barra's discrimination, harassment and retaliation including frequently
preventing Ms. Yu from accessing the database and training course (EI7).
Then on 2/2/2014, Ms. Yu reported to her about Ms. Barra's new
discrimination at National Origin behavior because Ms. Barra sent Ms. Yu a
warning email on the Chinese New Year eve although Ms. Barra had
previously approved her request to take half the day off (E18). Additionally,
Ms. Yu also reported to Ms. Taylor on 2/2/2014 that Ms. Barra retaliated and
interfered with her job including block of her submission of abstract for office
program/projects (E19).” See, Amended Complaint, Docket #4.

Section I1I, page 7, of the Amended Complaint alleges that:

“Ms. Yu filed her second discrimination and retaliation charge under Title
VII, ADEA and ADA (Case# 531-2014-02468C) on 9/3/2014 in U.S.
EEOC which was emailed to DHMH OEOP Ms. Delinda Johnson on
9/2/2014 by Ms. Yu's former lawyer. Then Ms. Yu received Ms. Johnson's
rejection of her accommodation on 9/3/2014 and was terminated on
11/3/2014. Ms. Yu requested EEOC to amend these adverse events of
termination into her existing retaliation charge file and also filed ADA
complaint in Department of Justice, Civil Right Division, Disability Section.”
See, Amended Complaint, Docket #4.
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Paragraph 7, page 10, of the Amended Complaint alleges:

“7) The charge of discrimination and retaliation filed in EEOC under
Title VIL, AEDA and ADA: Because Ms. Yu did not receive MDH OEQOP
Ms. Delinda Johnson response for her accommodation request to correct
hostile working condition for her to work or to assign her to other position,
but was required to only work under supervision of Ms. Barra's harassment
and retaliation during the interactive accommodation process, she filed charge
(which her former lawyer prepared) in EEOC on 9/3/2014.” See, Amended
Complaint, Docket #4. ' ‘

In addition to these factual allegations, the Plaintiff further attached 39 exhibits in support of
her claims and the Amended Complaints. It not only stated cognizable causes of action and gave the
Defendants adequate notice of the claims, but it also substantiated her claims with voluminous
evidence of correspondence, emails, reports and documentation. These allegations not only clearly
stated causes of actions, but they also allow the court to infer that Plaintiff has prima facially stated
causes of action under Title VIL
VII. The Secretaries are proper defendants under Title VII.

Claims against the Secretaries are not to hold them liable under Title VII in their
individual capacities, but in their official capacities.

The Commissioner of a State Department of Mental Health and Mental Retardation was
the employer for purposes of a Title VII action because the Department was employer, the
governor appointed the Commissioner (which was a policy-making position), and the

Commissioner was an agent of the Department, with actual authority to hire and fire employees

of the Department. Cross v. Alabama (1994, CA11 Ala) 65 BNA FEP Cas 1290, 8 FLW Fed C

548. amdv, reh, en banc, den (1995. CAll Ala) 49 F.3d 1490, 67 BNA FEP Cas 844, 67 CCH

EPD P 43802, 8 FLW Fed C 1157.,reh, en banc, den (1995, CAll Ala) 59 F.3d 1248 and

(criticized in Fredette v. BVP Management Assocs. (1995, MD Fla) 1995 US Dist LEXIS

14010).
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Pursuant to Section 2102 of Title 5 of the United States Code, the term "employer" was
defined as a person engaged in an industry affecting commerce who has twenty or more
employees for each working day in each of twenty or more calendar weeks in the current or
preceding calendar year, provided, that pri;)r to June 30, 1968, employers having fewer than fifty
employees shall not be considéred employers. The term also means (1) any agent of such a
person, and (2) a State or political subdivision of a State and any agency or instrumentality of a
State or a political subdivision of a State, and any interstate agency, but such term does not
include the United States, or a corpération whoily owned by the Government of the United
States.

Clearly, the Secretaries in this action are sued in their official capacity as the agents of
State agencies. They are the proper parties to this action.

VIIL.  Plaintiff should be granted leave to amend her Complaint.
If the Court granted the Defendants’ instant Motion to Dismiss, which it should not, the
" dismissal should be without prejudice and the Plaintiff should be granted leave to amend her
Complaint.
If a District Court dismisses a complaint for failure to comply with Rule 8, it should

generally give plaintiff leave to amend. Iwachiw v. N.Y. City Bd. of Elections, (E.D.N.Y. July

26,2003), 273 F. Supp. 2d 224, aff'd, (2d Cir. N.Y. Mar. 17, 2005), 126 Fed Appx 27.
If information set forth in a complaint does not adequately apprise the defendant of the
nature of the plaintiff’s claim as required by Rule 8, the Court may allow the plaintiff to amend

his pleading to state more clearly a cause of action, rather than dismiss the complaint under Rule

12(b)(6). Chisholm v. T.J.X. Cos. (E.D. Va. Oct. 7, 2003), 286 F. Supp. 2d 736.

12
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Although a complaint failed to make a short and plain statement of a claim, the District
Court abused its discretion in dismissing a pro se complaint without granting leave to file an
amended pleading where, liberally construed, thee complaint alleged sufficient facts to suggest

potentially meritorious claims. Elliott v. Bronson (2d Cir. Conn. Apr. 5, 1989), 872 F2d 20.

Failure to allow a plaintiff leave to amend her complaint, pursuant to FRCP 15(a), in
order to allege the issuance of a right-to-sue letter, is abuse of discretion because the plaintiff’s
complaint adequately alleges a basis for a claim, thus eliminating any possibility of prejudice to

the defendants. Gooding v. Warner-Lambert Co. (3d _Cir. N.J. Sept. 28, 1984), 744 F.2d 354, 35

Empl Prac Dec (CCH) P34671, 35 Fair Empl Prac Cas (BNA) 1707.

A plaintiff should be given opportunity to amend under Rule 15, where the complaint
fails to comply with Rule 8(a)(1) and there is nothing to suggest that any prejudice would be
worked upon the defendants by permitting such amendment, particularly where the plaintiffs’

cause of action in state court would be barred by a statute of limitations. Sims v. Mercy Hospital

of Monroe (6th Cir. Mich. Nov. 26, 1971), 451 F2d 171.

Here, the Defendants’ Rule 12(b)(6) Motion to Dismiss not only lacks merit, but also
fails to allege any prejudice. In fact, there is no prejudice to the Defendants to grant leave to the
Plaintiff who filed the Complaint pro se to amend her complaint should the Court be inclined to
grant Defendants’ instant motion.

CONCLUSION
Based upon the foregoing, it is respectfully requested that the Defendants’ instant Rule

12(b)(6) Motion to Dismiss be denied in its entirety and in the unlikely event that the Court

grants such Motion, that the Plaintiff be granted leave to amend her complaint and such other

and further relief as the Court deems just and proper.
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Dated: May 10, 2018

Af,ﬂ,aﬂ

Respectfully submitted,

/s/ William X Zou

LAW OFFICES OF XIAN FENG ZOU
By: William X. Zou, Esq.

Federal Bar ID: 808529

Admitted Pro Hac Vice

Attorney for Plaintiff

136-20 38% Avenue, Suite 10D
Flushing, NY 11354

Tel: (718) 661-9562

Fax: (718) 661-2211

~ /s/ Eric Hawkins

LAW OFFICE OF ERIC HAWKINS
By: Eric Hawkins, Esq.

Federal Bar ID: 20065

Attorney for Plaintiff

6615 Wilson Lane

Bethesda, MD 20817

Tel: (240) 600-1126

Fax: (614) 748-5591
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Ms. Jennifer English
RE: Xiao-Ying Yu
@ " Robert Toncy, MD -
' Concentra Medical Advisory Services

1419 Knecht Avenue

Baltimore, MD 21227
June 18,2014 | , g@ﬁﬁgfgﬂéi
Jennifer Engligh

Department of Heaith and Mentel Hygiene
201 West Preston Street
Baltimore, Maryland 2120t

Emplsyee: ‘ Xino-Ying Yu
- S84 xxx-xx=7243
* Date of Evaluation: 06/16/2014
Paosition: Epidemliologist IT

WORKABILITY EVALUATION
Dear Ms. English:

/ Thank you for referring Xieo-Ying Yu to the State Medical Director's Office/Medical Advisory
Services for a Workability Evaluation, Ms. Yu was informed that any information provided may
be incorporated ip my report. In eddition, she wes informed that the purposs of this axamination
wes for evaluation only and no doctor/patient relationship would be established in that regard.
All the submitted administrative docurents were reviewed, Ms. Yu was referred fora
Workability Evaluation to determire if she is able to perform the essential duties of her position,

There were no medical records available at the time of this evalustion. The medical informatton 4
provided by Ms. Yu during the interview was the primary scurce of the medical histary.

HISTORY OF PRESENT ILLNESS: Ms. Yuis a 61-year-old female who works as an
Epidemiclagist II for DHMH. She hes been with the agency for approximetely four years, Her
lest day of work was on Apri} 30, 2014, and Ms. Yu indicates that she has no plans to return to
her job unless she is essigned to & new Supervisor. _

The 2dminisirative documents submitted for this evalustion today indicate thet Ms. Yu's
Supe:rvisor, Sars Barra, has requested an appointment with our office fo determine if Mis. Yu is

able to perform the essential duties of her position. It is reported that Ms, Yu has recently missed
time from work, In addition, it is reparted that the office is concerned about erratic and
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Ms. Jernifer English
RE: Xiao-Ying Yu

disruptive behaviors that Ms. Yu hes exhibited. The edministrative dosuments list seversl
examples of disruptive behavicrs, which will not be repested in my report. Itis also indicated
tkat as a result of these behaviors, Ms. Yu has received several disciplinary actons.

Ms. Yu indicates that she initiaily went out of work because of stress that wes caused by what
she feels is e hostile work environment caused by her Supexvisos, Sare Barra. Ms. Yu feeis that
ohe hes been harassed and retaliated against for seversl months by her Supervisor. Ms. Yu feels
{hat she is working in 8 hostile wozk envirorment.

Ms. Yu states that her Supervisor has over time gradually not invoived her in all projects at |
woric, Ms. Yu feels that her Supervisor has taken away ber job respopsibilities. Ms. Yu feels
that she is not treated fairly compared 1o the other employers on her job. Ms. Yu feels thet her
job dudes have been graduelly taken awey and she is fearful that she will Jose her job becguse
she is being made useless by her Supervisor.

M. Yu was initislly teken out of work by her psychistrist, Dr. Bisson. Ms. Yu indicates thet she
did return 1o work for 8 half day on May 13, 2014, to complete some type of paperwork;
Lowever, as soon §s she reported to vrozK, she was sent for a mitigation conference, angd she

became very emotional and left her job.

Ms. Yu admits that she hes filed a grievance with her union and siso filed an EEOC compleint
besed on her perception of her unfair treatment by her Supervisor.

Prior to being seen by her psychistist, Ms. Yu was seen by a cardiologist because sie felt like
her chest pain symptoms were possibly related to heart disense. According to Ms. Yu, she was
cleared from a cardiac standpoint, but che does edmit that she takes nitroglycerin as needed for

¢chest pain.

Currentiy, Ms. Yu states that she is very stressed and has 2 lot of anxiety. She states that her
mood is sad. Sha has difficulty sleeping and 2 decreased appetite. Ms. Yu states that she is
unable to report to work as long as she has to continue to work under her current Supervisor.

PAST MEDICAL HISTORY:
1. Generslized anxiety disorder.
2. Depression.

3. GERD.

SURGICAL BISTORY: None.

SOCIAL HISTORY: The patient has never smoked. She denies any use of alcohol or illicit
drugs.

REVIEW OF SYSTEMS: Unremarkable other than what was previousty mentioned in the
History of Present Illness.
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RE: Xiao-Ying Yu . -

MEDICATIONS: Ms. Yu clatms thas she docs not recali the name of ary of her medicetions.
She tukes one medication for sleep, one for depression, one tor apxiety, and another mediane for
reflux. She doas take sublingual nitrogiycerin as well.

ALLERGIES: No known drug allergies.
MEDICAL RECORDS REVIEWED: None.

OTHER RCCGRDS REVIEWED:
1. The job position description for an Epidemiolcgist IL.

PHYSICAL EXAMINATION: ‘

General Appearance: The patient wes & well-developed female who wes alert ard oriented % 3,
She showed no signs of physical or emotlonel distress throughout the evaluetion today. Bload
pressure 100/60 mmHg. Pulsc 72. Height §1-1/2 inches, and weight 94 pounds.
Cardiovascular: Norma} §1, §2. Regular rate and rhythm. No murmurs.

Respiratory: Lungs clear to suscultation bilaterally. No wheezes or rales.

Spime: The patient had full range of motion throughaut the cervical, thoracic and lumbar spine
without any reported pain. . '
Upper Extremities: The patlent had full range of motion and normal strength throughout the
upper extremities. :

Lowar Extremitles;. The patient had full range of motion and normel strength throughout the
lower extremises, :

Neuro: Normal examination of depp tendon reflexes. Cranial nerves II-Xil grossiy intact,
Normal sensation and cerebeller function, :

Gaif: The patient ambulated independently with no assistive device. No limp was present.

MENTAL STATUS EXAMINATION: Her appearacce wes appropiate. Her spesch was
coherent. Her affect was tesrful at times. Her mocd was mildly depressed. Her thought
processes were logical, She had no chvious deficits in shoit term or long 1erm memaery. She had
no signs of guditory or visual hallucinations or delusions. She did not report any past or current
suicidal or homicidal ideaticn.

IMPRESSION:
i. Workpiece stress.
2. Anxiety disorder.

-

3. Depression.

SUMMARY AND RECOMMENDATIONS: Ms. Yu is a 61-vear-old famale who works &s 2n
Epidemiologist Il for DHME. The administrative documents submitted today indicate that Ms.
Y has displayed distuptive behavior which has resulted in several disciplinary actions over the
lest several menths. Ms. Yu indicates that she went out of work secondary to significant stress
and enxiety brought on by her perception of unfair treatment, harassment and retaliztion from ber
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Ms. Jennifer English ' Cmpwbéx -f28
RE: Xiaso-Ying Yu ' : _ ' _

Supervisor, and a hostile work environment. Since Ms. Yu has been out of wark, she has been
followed on & regular basis by & psychiatrist, Dr. Bisson. Ms. Yu hes no plens on returning 10
work unless she is working under a different Supervisor.

Based on the above informedon, it is my recommendation that Ms. Yu not report to work at this
time. I have referred her for an Independent Psychological Evaluation to get a batter assessment
of her psychojogical status, I have also requested medical records from Ms, Yu's treating

physiciens.

Me. Yu refused o sign & consent form that would allow me to obtain her medical records. Her
lawyer called efter her appointment indicating that she may not be going for the Independent
Psychological Evaluation, and that her records would not be released, I bave scheduled Ma. Yu
for a follow-up visit; however, if she does not report for the Independent Psychological
Eveluation, I have no need to reassess her. She has also declined to have me to review her pest
medical recerds.

Based on the limited information availeble to rae at this time, it is my impression that Ms. Yu
will not likely be able to retum to her job and perform the essential cuties of her position in the
foresaeable future under Ler current Supervisor. Real or perceived, Ma. Yu has significant stress
end anxiety for what she feels is 2 hostile work environment. Assuming that she does follow
through with the recommended Independent Psychological Evaluation and sees me for a follow-
up visit, she will be reessessed at that time.

Thank you, as always, for this referral. If you have any questions or coneerns, please contact me
at (410) 579-2775.

Sincerely, |

K)v«f A0

Robert Toney,

Medical Advisoly Services
Medica! Ditector

Stat= Medicel Director - MD
RHT/pge

DD:  6/16/2014
DT: 6/16/2014

c.c.. The Neuroscience Team
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Ms, Jennifer English S - '
RE: Xiao-Ying Yu ’ '
. Robert Toney, MD
~--Concentra-Medical- Advigory Services
1419 Knecht Avence .
Baltimore, MD 21227
memEE - CONFIDEATIAL
Jennifer English - - ' ' ‘
Department of Health and Mental Hygiene |
201 West Preston Street
Baltimore, Maryland 21201
Employee: Xino-Ying Yu
SS#: : Xxx-Xx~7243
Date of Evaluation: 10/06/2014
Position: " Epidemiologist IT

FOLLOW-UP WORKABILITY EVALUATION
Dear Ms, English:

Thank you again for referring Ms. Yu to the State Medical Director's Office/Concentra Medical
Advisory Services for a Workability Evaluation, She was initially evaluated on June 16, 2014,
seen for a follow-up visit on September 16, 2014, and is here today for another visit. Please
review her previous reports for the details of her case,

In brief review, Ms. Yu is a 61-year-old female who works s an Epidemiologist I for DEMH,
The administrative documents submitted &t the time of her initial evaluation indicated that Ms.
Yu displayed disruptive behaviors, which have resulted in several disciplinary actions over the
last several months. Ms. Yu indicated that she went out of work secondary to significant stress
and anxiety brought on by her perception of unfuir treatment, harassment, and retaliation from
her Supervisor and a hostile work environment.

After my initial evaluation, it was my recommendaticn that Ms. Yu not report to work. [ referred
her for an Independent Psychological Evaluation to get a better assessment of her psychological
~ status and also requested medical records from her treating physicians,

Ms. Yu initially refused to sign a consent form that would allow me to obtain her medical
records and she dxd not report to thc Independent Psychological Evaluauon that was scheduled.
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Ms. Jennifer English
RE: Xiao-Ying Yu

When Ms. Yu was seen for a follow-up visit, she did agree to allow me to requesi her medical

records,-and she did agree-to-proceed with the referral-for the-Independent Psychological -- -

Evaluation, Ms, Yu continued to complain of stress and anxiety along with a low mood at the
time of my follow-up evaluation. She still felt that she was unable to refurn to work under her
current Supervisor, and felt that she should be granted the accommodation of a new Supervisot.

Ms. Yu was seen for an Independent Psychological Evaluation on Septeraber 23, 2014, The
diagnostic impression was posttraumatic stress disorder, source unclear, anxiety disorder, and
mejor depressive disorder, possibly in response to work stressors. In summary, it was felt that
Ms. Yu would clearty not be able to return to work and perform the essential duties of her
position if she is to continue to work under her current Supervisor, Ms, Barra, It was also the
opinion of the Independent Psychological Evaluation that the only way to determine whether or
not Ms. Yu can meet the demands of her position is through a change in Supervisor which will
allow her a fair opportunity to prove her ability to work to required levels. It was reported that in
the event that this change can be made, it was suggested that Ms. Yu retum to work with careful
attention being paid to her reviews and relationships thereafter. In the event that a change of her
current Supervisor was not passible, it was recommended that Ms. Yu not report to work. It wes
felt that a return to work under her current Supervisor would only worsen her anxiety and
depression,

" Currently, Ms, Yu's complaints are essentially unchanged. She continues to bave stress and

anxiety associated with returning to work under her current Supervisor.

PHYSICAL EXAMINATION: :
General Appearance: The patient was a well-developed female who was alert and oriented x 3.
She showed no signs of physical or emotional distress throughout the evaluation today.

?hysicai exam deferred.

MENTAL STATUS EXAMINATION: The mental status evaluation today was unremarkabie.
Her appearance was appropriate, Her speech was coherent. Her affect and mood were normal.
Her thought processes were logical, There were no obvious deficits in short term or long term
memory. There were no signs of auditory or visual hallucinations or delusions. The patient
denied any past or current suicidal or homicidal ideation.

IMPRESSION:

1. Workplace stress.

2. Major depressive disorder.
3. Anxiety disorder,

SUMMARY AND RECOMMENDATIONS: Based on the above information, it is my
impression that Ms. Yu is unable to'safely, consistently, and reliably perform the essential duties
of her position as an Epidemiclogist II under her current Supervisor. It is feit that if Ms, Yu
were granted the accommodation of a new Supervisor, the only way to assess whether she is able
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Ms. Jennifer English '
RE: Xiao-Ying Yu

to perform her job duties would be to givc‘hé.r a trial of returning to work and see how her

- performance is et that time. It is felt thut Ms, Yu clearly cantiot petform her _]ob dities™ " 7

effectively under her current Supemsor and will not likely be able to do so in the foreseeable-
future,

In summary, if Ms. Yu can be granted the accommodation of a new Supervisor, it is
recommended that she be given a trial of returning to regular activity. If Ms. Yu cannot be
granted the accommodation of a new Supervisor, it is not recommended that she return to work
as it will likely continue to worsen her anxiety and depression.

No follow up has been scheduled with Ms. Yu at this time. However, this office would be happy
1o reevaluate her again in the future should the need arise. '

Thank you, &s always, for this referral. If you have any questions or concerns, please contact me
at (410) 579-2775. :

Sincerely,

mj/ WD

Robert Toney,

Medical Advisory Services -
Medical Director

State Medical Director - MD
RHT/pge

DD: 10/6/2014
DT: 10/6/2014
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Exhibit 18

Ms. Yu reported to Dr. Shell and Ms. Taylor by the email about Ms. Barra’s
discrimination at National origin by sending Ms. Yua warning email in Chinese New
Year Eve.

--------- Forwarded message ~---—---—

From: Xiao-Ying Yu -DHMH- <xiao-ying.yu@maryland.gov>

Date: Sun, Feb 2, 2014 at 9:05 AM

Subject: Fwd: Importance of a civil work environment

To: "Keneithia J. Taylor -DHMH-" <keneithia.taylor@maryland.gov>

Cc: Donald Shell -DHMH- <donald.shell@maryland.gov>, Michael McNally

- <mmmbjm@live.com>

Good morning, Ms. Taylor;

The letter I wrote in the below was initially to Dr. Shell as he is the next level
management of my immediate supervisor, Ms. Sara Barra. Then, I thought it is very
necessary to also report you, so I added your name without changing my letter. Please
forgive me about this.

By the way, I was informed by Ms. Sara Barra on 1/15/2014 afternoon that the abstract I
generated for 2014 Council of States and Territorial Epidemiologists (CSTE) was
recommended by Ms. Barra and Dr. Harris to not submit (the deadline is 1/15/2014) due
to the reason: 1. confusing language; 2. improper inclusion of "community-clinical
linkage" and 3. questionable results and conclusion. 1have responded to Ms. Barra with
the detail explanation on 1/15/2014 and she has not responded me till today (the e-mail
and abstract will be forwarded to you soon). .

Thanks and best regards,
Xiao-Ying

—eeem—-- Forwarded message --—--- -

From: Xiao-Ying Yu -DHMH- <xiao-ying.yu@maryland.gov>

Date: Sat, Feb 1, 2014 at 4:06 AM

Subject: Fwd: Importance of a civil work environment

To: Donald Shell -DHMH- <donald.sheli@maryland.gov>, "Keneithia J. Taylor -

DHMH-" <keneithia.taylor@maryland.gov>
Cc: Michael McNally <mmmbjm@live.com>

Dear Dr. Shell:

] am very surprised to receive Sara's letter that bring the great stress to me (in the Chinese
New Year day as she has approved me to take the annual leave at 2:30 p.m. of
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1/31/2014) like she has done on 6/27/2013 for requesting me to update our CCDPC
websites with burden reports and on 12/13/2013 for informing me the decision about tele-
working sheet.

My conversations with you about projects (and some issues are related to Sara's unfair
treatment) have not been allowed by Sara that she stated in her 10/10/2013 memo
because this has been criticized as "cross the chain of command” (to HR my personnel
file, see attached memo document); my discussion about PHHS-HF program and NPPA
grant application immediately after the HF conference call have been interrupted by Dr.
Harris and even my uncompleted report due to Dr. Harris interruption in your office have
been prohibited by Sara's letter (stated here) as she regard that my inputs for HF and
NPPA in your office should be interrupted with the respect of “civil work
environment”. Sara’s letter recalled my memory about the same logical thinking

pattern and characters in the letter Sara wrote on 6/27/2013. I would like to attach her
letter with my comments to cause your attention as well as the attention from Ms. Taylor
and Mr. McNally.

As you know (I am very glad that you were there as my witness), after finished our
conference call, I have asked Erica the plan what Erica and Dr. Harris have had for HF
because Erica has invited me for today's conference call meeting without providing me
any related information (how much for founding? what resource and what expectation we
need from HF: short term and long term). Dr. Harris made some explanation to answer
my question, then, she wanted to immediately stop our conversation, so she has
interrupted my further discussion and input based on her explanation. I hope that Sara,

Erica and Dr. Harris would have not rejected your suggestion on 1/22/2014 as well as in
your e-mail on 1/30/3014 for Dr. Harris' Abstract.

However, | have been requested by Dr. Harris to go her office to talk to her privately
(although I was hurry to leave the office for Chinese New Year). | was instructed again
(same as Sara response my suggestions on 1/29/2014, see below) to follow the instruction
of NPPA plan generated by Sara in CCDPC drive and I was also informed the changes in
the direction of the NPPA grant application for objectives and partners which you have
suggested. Although I have not understood why Dr. Harris has met each of our CCDPC
members privately except me (she postpone the meeting with me from 11/1/2013 till
today without any additional explanation to me) since she came in the end of last Oct.. 1
have reminded Dr. Harris (in this afternoon at her office) that I have forward the diabetes
summary to her as I always hope our team members 1o be kept in the loop even when Dr.
Harris came to CCDPC only a few days after the end of last Oct. . 1 wish that Dr. Harris
had not been influenced by any negative impact, because I have not had any chance to
talk 1o her or work with her since she came, except in the afternoon of 1/14 /2014 to
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explain to her HF results and analysis methods included in the abstract I drafted for 2014
CSTE as she requested. Sara's letter indicated that Dr. Harris has communicated with
Sara about our conversation immediately after the meeting for HF in your office as well
as in her office as she requested. I do not think Sara’s letter reflect the facts of our
conversation in your office and bring any benefit to our positive team member
interaction.

Because my suggestion for our team discussing the preparation of outline for objectives
and working plan was rejected on 1/29/2014, I believe that I should be allowed as other
white and young co-worker (Ms. Erica Smith) to tell you and Dr. Harris about my
concerns for HF and NPPA after our initial discussion on 1/22/2014 as I have analyzed
HF data and generated and finalized the CSTE abstract on 1/15/2014 although I was not
allowed by Sara to submit it on 1/15/2014.

In order to avoid Sara's letter to mislead you, Ms. Taylor and Mr. McNally, it is better to
let you know the background related to Sara's e-mail, so I would like to forward those
previous e-mail communications I have had with Sara and Erica about our NPPA grant
application and HF program related to this afternoon conference call with HF and the
conversation after the meeting. Since Sara has often intentionally made many confusion
and provided untruthful information (like the fact is that BRFSS pre-diabetes survey
question is not included in 2013 based on Dr. Maria Prince and Sara's suggestion) to
mislead you, PHPA and DHMH leaders in different aspects, I feel it is necessary to report
you to avoid the potential negative impact on CCDPC NPPA grant application and my
co-workers including Dr. Harnis.

Thank you for your kind attention and have a great weekend,

Xiao-Ying

——ememmen Forwarded message ----------

From: Sara Barra -DHMH- <sara barra@maryland.gov>
Date: Fri, Jan 31, 2014 at 7:08 PM

Subject: Importance of ‘a civil work environment

To: Xiao-Ying Yu -DHMHE- <xiao-ving.yu@maryland.gov>

Xiao-Ying,

Good evening! It has been brought to my attention that on more than one occasion, you
have continued to carry on a conversation and not leave a co-worker's office or cubicle
after the other party has asked for the conversation to end.
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It is very important as part of a civil work environment to respect agreed upon
timeframes for meetings and discussions and to respond to social cues for a meeting or
discussion to end, such as a co-worker asking for the meeting to end, a co-worker saying
they need to go elsewhere, or if meeting in a co-worker's office, when a co-worker stands
and escorts you to the door or cubicle opening.

[ understand that you may feel in the above situation that your co-worker does not
understand your entire message or that they have not or will not take an action you wish
them to do. However, in order to maintain a respectful work environment, I ask that you
please adhere to agreed upon timeframes for meetings and discussions with co-workers
and that you respect social cues when a co-worker asks to end a meeting or discussion.

Best,
Sara

Sara Barra, MS

Chief, Epidemiology and Special Projects

Center for Chronic Disease Prevention and Control
Prevention and Health Promotion Administration
Maryland Department of Health and Mental Hygiene
201 W Preston St, Rm 306

Baltimore MD, 21201

(P) 410-767-6781

(F) 410-333-7106
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Exhibit 19

Ms. Yu reported to OEOP director, Ms. Taylor about Ms. Barra’s interference with her
job by different ways including blocking her submission of abstract with false reasons.
When Ms. Yu clarified with Ms. Barra, she refused to respond to her. So, Ms. Yu
checked with Dr. Shell in the evening of 1/15/2014 when was the deadline of submission
of the abstract to CSTE as it was her part of job.

---------- Forwarded message ---------- .

From: Xiao-Ying Yu -DHMH- <xiao-ying. yu@maryland.gov>

Date: Sun, Feb 2, 2014 at 9:17 AM

Subject: Fwd: Revised 2014 CSTE abstract (now is 400 words)-clarify your confusion
To: "Keneithia J. Taylor -DHMH-" <keneithia.taylor@maryland.gov>

Good morning, Ms. Taylor,

As I mentioned to you in my earlier e-mail, this is the last e-mail I sent to Ms. Barra
related to the conference call on 1/31/2014 in Dr. Shell's office and NPPA grant
application plan, T have not heard from Ms. Barra till today.

I am very sorry for sending you so many documents as I thought these information may
help you to investigate my case and understand why I have reported you that I have been
treated unfairly by Ms. Barra and have been working in the hostile employment
environment created by Ms. Barra. '

Many thanks and best regards,
Xiao-Ying

--------- Forwarded message ----------

From: Xiao-Ying Yu -DHMH- <xiao-ving.vu@maryland.gov>

Date: Wed, Jan 15, 2014 at 4:47 PM

Subject: Fwd: Revised 2014 CSTE abstract (now is 400 words)-clarify your confusion
To: Sara Barra -DHMH- <sara.barra@maryland.gov> '

Ce: "Vanessa W. Harris -DHMH-" <vanessa.harris@maryland.gov>, Donald Shell -
DHMH- <donald.shell@marvland.gov>

Good afternoon, Sara,

Thank you for responding my e-mail. I am very sorry to learn the confusion you have
made in your e-mail again and I hope to be provided truthful and entire information

related to the final submitted decision from our CCDPC and status of 2014 CSTE two
abstracts. Previously, vou informed me that the submitting any abstract require PHPA
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On Mon, Feb 3, 2014 at 11:35 AM,
Sara Barra -DHMH- <sara.barra@maryland.gov> wrote:

Xiao-Ying,
Good morning! This meeting cannot be rescheduled for tomorrow.

Thanks,
Sara

Sara Bamra, MS

Chief, Epidemiology and Special Projects .

Center for Chronic Disease Prevention and Control
Prevention and Health Promotion Administration
Maryland Department of Health and Mental Hygiene
201 W Preston St, Rm 306

Baltimore MD, 21201

(P)410-767-6781

(F)410-333-7106

On Mon, Feb 3, 2014 at 10:06 AM, ,
Xiao-Ying Yu -DHMH- <xiao-ving yu@marvland.gov> wrote:

Good mormng, Sara,

Could you reschedule this meeting to tomorrow morning as Ms. Michael McNally, (Executive
Director, Maryland Professional Employees Council and AFT health Care-Maryland) does not
have a time in this afternoon?

Thanks,
Xiao-Ying

On Mon, Feb 3, 2014 at 9:29 AM,
Sara Barra -DHMH- <sara.barra@rmaryland.gov> wrote:

Xiao-Ying,

Good morning! Please attend a meeting with myself, Dr. Shell, and Donna Gugel (Appointing
Authority) at 2 PM in Room 300 of the 201 building. This meeting 1s in regard to a call and
voice message you made to Dr. Shell on his work Blackberry after hours on 1/15/14, which you
have been told many times not to do and received a Letter of Counseling for on

10/10/13. During this meeting, you will have an opportunity to present any midgating factors or
circumstances for placing this call to Dr. Shell after hours.

Sara Barra, MS '

Chief, Epidemiology and Special Projects

Center for Chronic Disease Prevention and Control
Prevention and Health Promotion Administration
Maryland Department of Health and Mental Hygiene
201 W Preston St, Rm 306
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State of Maryland
Department of Budget and Management CWEX‘PA?
Office of Personnel Services and Benefits
301 West Préston Street
Baitimore, Maryland 21201

NOTICE OF DISCIPLINARY ACTION

To Employee:  You or your representative may appeal this disciplinary action to the Cabinet Secretary of
your department (if your agency is not headed by a Cabinet Secretary, appeal must be
made to the agency head). - The appeal must be in writing and filed within 15 calendar days
after your receipt of this written notice.

To Agency: COMPLETE IN DUPLICATE. Give one copy to the employee; and retain one copy for

. your files. Please do not send copy to Department of Budget and Management.
This action must be processed via the Department of Budget and Management’s
Office of Personnel Services and Benefits electronic MS-310 processing system.
Xiao-Ying Yu Epidemiologist 1} 213-25-7243
Name of Employee Classification ‘ Social Security No.
~ Check appropriate box and complete:
X s reprimanded.
[0 forfeits Annual Leave days. S :
is suspended without pay for 1 work days from through .
is denied an annual pay increase effective .
is demoted to at , effective
(Classification) (Salary Level)

DATE OF INCIDENT THAT PROMPTS THIS DISCIPLINE: January 15. 2014.

DATE WHEN INCIDENT WAS DISCUSSED WITH THE EMPLOYEE: February 3. 2014.
REASON FOR DISCIPLINE: (Explain in full) Attach pages as necessary.

inappropriate work behavior. Employee calied her supervisor's supervisor after hours on his work cell phone after
being told not to do so on several occasions, including in a Memorandum of Counseling given to the employee on
10/10/13. Employee presented mitigating factors, but these factors were not sufficient to constitute a work-related

emergency.
Copy to Employee: _2/3/14 X inPerson []Mailed to:
(Date) '
.9’5/ D\
2/3/14 DHMH/PHPA ' _Donna Gugel, PHPA Deputy Director
(Date) (Name of Department) - (Name and Signature of Appointing Authority)

MS-4A (Revised 10/10)
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-——— Forwarded message S— o

From: Xiao-Ying Yu -DHMH- <xiao-ying.yu@maryland.gov> 070EC -8 PM k: 21
Date: Tue, Feb 18, 2014 at 5:06 PM ' U.S. BANKRUPTCY COURT
Subject: Appea! document DISTRICT SF MARYLANRD

To: Joshua Sharfstein -DHMH- <joéhua.sharfstein@maryland.gov>
Cc: Harold Young -DHMH- <harold.young@maryland.gov>, “gyarbor@mcea.org"
<gyarbor@mcea.org>, Michael McNally <mmmbjm@live.com>

Dear Dr. Sharfstein:
| am very sorry for bothering you and seeking your help.

| have called Dr. Donald Shell in the evening of 1/15/2014 when was the deadline for
submitting the abstract for Council of State and Territorial Epidemiologists. | leftthe
message in his work cellular phone and asked him if our office has sent or not the
abstract that Ms. Sara Barra and Dr. Vanessa Harris have rewritten (as | was informed
that the initial abstract | generated was recommended by Ms. Barra to not submit in the
late afternoon of 1/15/2014) and whether Dr. Shell wanted me or not to submit the
rewritten abstract before 11:59 p.m. This is the reason | have received the "Notice of
disciplinary action” on 2/3/2014 (see attached "notice”) based on the memo Ms. Barra-
wrote on 10/1072013 (see attached memo and my response instructed by my union
representative).

According to the instruction of this notice, the appealing should address to you and
today is the deadline. | would like to attach these documents (1. the memo, 2. the
response to the memo, 3. the notice, 4. the appeal form, and 5. addendum.

Although | have not included the remedy "hope the management o consider the fair
wages that was deprived by immediate supervisor's unfair employment practice (Dr.
Maria Price has refused to do reclassification with DHMH and DBPM proper forms), |
would highly appreciate if it can cause your kind attention. Your consideration and help
is highly appreciated. | look forward to hearing from you.

Sincerely yours,
Xiao-Ying
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Maryland Department of Health and Mental Hygiene

Martin O Malley. Governor - Anthony G. Brown, Li. Governor — Soshua M. Sharfsiein, M.D., Secretary

Prevention and Health Promotion Admin
Michelle Spencer, MS, Director
Donna Gugel, MHS, Deputy Director
lise D. Marrazzo. RN. BSN. MPH, Director. Maternal and Child Health Bureau
Deborah B. McGruder..MPH. PMP. Director, infectious Discase Bureau

Clifford S. Mitchell. MS, MD. MPH, Direcior, Environmental Health Bureaw
Donald Shett. MD. MA. Director, Cancer and Chroaic Discase Burcay

INTERNAL MEMORANDUM

TO: Xiao-Ying Yu

FROM: Sara Barra
DATE:  October 16,2013

RE: Memeorandum of Counseling

This counseling memo is a follow-up from our discussion about your repeated contact with Dr. Shell, without first
contacting me, Ms. Sara Barra, your immediate supervisor.

On September 24 and 25. 2013, Dr. Shell received telephone calls from you on his work cell phone: the latest in many
calls to his work cell phone after hours. You have been asked on several occasions to go to your immediate supervisor
first for any assistance you may need and 1o only contact Dr. Shell i in the case of an emergency or if | am unable to
assist you in a reasonable lime frame. Three of these occasions occurred at your mid-cycle PEP on January 2.2013
with Dr. Shell, Dr. Prince, and me; via email from Dr. Shell on January 30, 2013; and at your end-cycle PEP on June
17, 2013 with Dr. Shell and me. ( These vccasions referred 1o above do not include the period berween March 25-
May 30, 2013, when I was on approved maternity leave and you were directly reporting 1o Dr. Shell.)

Please understand that it is insubordination to continue to directly approach Dr. Shell for office matters, without going
to me first as you have been previously instructed; this includes calling his work cell phone. You must not call his
work cell phone during or after normal business hours, unless directed by me or during an emergency.

in order to ensure an environment of civility in the Center for Chronic Disease Prevention and Control, | encourage
you 1o contact with me first to discuss any issues you may have. Please be advised that continuing to not follow the
chain of command as outlined above and in your MS-22 is insubordination and therefore not acceptable. Any future
misconduct of this nature could result in disciplinary action taken against you. If you have any questions pertaining
10: appropriate contact with Dr. Shell, what constitutes an emergency, Or & reasonable time frame for me to respond to

requests, please see me. 1f you wish to respond to this memorandum or provide additional comments you may do so
within (5) five days of reccipt of counseling.

My signature below does not imply agreement witl the content of this memo, but does acknowledge my: receipt of 1his

nemo. T mPLOMEE. EEFUSED TO Sien C—%— |
®) ol o 13

.:c: DHMH Personne! File
Donald Shell, MD, MA

201 W. Preston Strect. Baltimore. Maryland 21201 o 500 N. Calvent Street, 5™ Fl. Balimore, Maryland 21202

410-767-6742 » Fax 410-333-5995 410-767-5227 » Fax 410-333-6333 » Toll Free 1-800-358-9001

Toll Free 1-§77-4MD-DHMH + TTY for Disabled 1-800-201-7165 Voice for Disabled

Marytand Relay Service 1-800-735-2258 or 711 Maryland Reluy Service 1-800-735-2258 ar 711 85 USCA4

iUeh Site:  htepy//ohpa.dhmh.marytand.gov
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October 18,2013

To: Ms. Sara Barra, MS
Chicf. Epidemiology and Special Projects
Center for Chronic Discase Prevention and Control
Prevention and Health Promotion Administration
Maryland Department of Hcalth and Mental Hygiene

Response to Memorandum of Counseling on October 10. 2013

Page 47 effiRI7-CV-5262
Carr?){d.‘vﬁEX‘ﬁi—T

There was only one phone call on 9/25 since | could not reach Dr. Shell on 9/24.

I completely understand the “follow the chain of command™ direction. However, when an
employee has issues with the immediate supervisor, the employee certainly has the right to

discuss these issues with the next level of management.

My newly revised MS-22 is under “grievance’.

Xiao-Ying Yu, M.D.. MS

Epidemiologist

Center for Chronic Discase Prevention and Control
Prevention and Health Promotion Administration
Maryland Department of Health and Mental Hygiene

Cc: Dr. Donald Shell, M.D., MA
Director, Cancer and Chronic Disease Bureau
Acting Director. Center for Chronic Disease Prevention and Control
Prevention and I1ealth Promotion Administration
Maryland Department of 1Health and Mental Hygiene

DHMH Personnel File
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STATE PERSONNEL MANAGEMENT SYSTEM W&-Pfa
- APPEAL AND GRIEVANCE FORM .

{Atiach copies of any earlier agency decisions. If appealing a disciplinary action, the notzce of discipline must be aitached.)

EMPLOYEE’S NAME: Xiao-Ying Yu : SS#: 213-25-724

EMPLOYING AGENCY. DHMH DIV or UNIT: PHPA CCDB

"EMPLOYEE'S CLASSIFICATION: Epidemiologist 11
HOME ADDRESS: 557 Kirkcaldy Way, Abingdon MD. 21009 | HOME PHONE #: 410-671-9823
| WORK PHONE #: 410-767-5263

Issue of employee’s grievance or reason given by agency for taking disciplinary action (attach additional
pages as necessary): The Employee received discplinary actions resulting in a written reprimand,

Managements action were arbitary, capricious and without.merit, the empioyee denies any alledged misconduct
. . . N
| or wrong doing ~ . . I

B

Date grievance or dnscnplme was dlscussed thh appomtmg authonty 213114

-

State the issues of fact and law that support the employee’s action (attach additional pages as necessary):
The eriployee appeals under SPPA 11-101 et seq SPPA Ali- 106 and asserts that there is no factual or legal

basis for the Agencys actions-the emp_}oyee demcs any mlSuondUCl alledged. Additional issues of fact and law

may be developed during discovery.

Employee’s Requested Remedy: The employee seeks that management rescind the disciplinary actions,

remove it from all files and restore all lost wages and beneﬁns prov1ded by ]aw

FMPLOYEE REPRESENTED BY Slephen Yar bor "MCEA Labor Relations: Spectahst

Address: 7127 Rutherfor rd Road, Baltimore, MD 21244

Phone Num ber: 410-298-8800

[

TR

EMPLOYEE'S SIGNATURE: X g - }ﬁﬁm" \:}g | DATE SIGNED: _2/ &//7¥
Pleasc Circle Appeal Category: . ’ ; '

10 Termination 40 Forfeiture of Annual Leave

11 Termination on Probation ; ¢/ Written Reprimand

20 Suspension Without Pay 50 Involuntary Demotion.

22 Emergency Suspension With Pay : ’ 60 Denial of Pay Increase

30 Gricvance (If complaint involves a denied reclass, 80 Retaliation for “Whistleblower™ Disclosure

give date of last audit:

‘AILURE TO FULLY COMPLETE THIS FORM WILL DELAY THE PROCESSI\G OF THIS

APPEAL ORIT MAY RESULT IN ADVERSE ACTION ON THIS APPEAL.
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Summary of the Changes Sara made for my Employee Performance Evaluation (Maryland DHMH)

Elements Elements 2010 2011 2012 2013, (1/2) 2013(6/17) | 2014(6/9)
] ) mid-cycle End-cycle | midv. End cyc
Work Ethic Maintains good attendance 2 3 3 3 3 ? 2
Follows call-in/leave policies | 2 3 3 3 3 ? i
Reports to work area on time 2 3 3 3 3 ? 2
and does not leave until
designated time
Team-work Works cooperatively with 3 3 3 2. 2 ? 1
others to implement the '
Department’s goals
Communica- | Speaks effectively 2 2 2 2 2 ? 2
tion
Writes effectively (clear, 2 2 2 1 1 ? 1
organized, appropriate
grammar, punctuation)
Interacts positively with co- 3 3 3 2 2 ? 1
workers
Customer Strives to meet customer 3 3 3 2 2 ? 2
service requirements
Is courteous to customers and | 3 3 3 3 3 ? 1
co-workers
Provides timely, accurate and | 2 3 2 2 2 ? 2
appropriate information to
internal and external
customers
Presents a professional image | 3 3 3 3 3 ? 3
to customers in attire and '
maintenance of workspace
Keeps commitments and 3 3 3 3 3 ? 3
follows through on customer
requests
Initiatives Solves problems without being | 2 2 3 2 2 ? 2
asking
Works to continuously 2 3 3 3 3 ? 2
improve processes
Engages in opportunities for 2 3 3 3 3 ? 3
self-improvement
Work Appropriately prioritizes work | 3 3 3 2 2 ? 2
performance )
Completes assignments 2 2 2 2 2 ? 2
accurately and on time
Maintains confidentiality 3 3 3 3 3 ? i
Exercises appropriate 3 3 3 1 2 ? 1
judgment
Follows directions 3 3 3 1 1 ? 1
Rating 2.48, 2.75, 2.90, 2.29, 2.33, Satisfactory
Satisfactory | Outstand | Outstand | Satisfactory | Satisfactor | vs. Un-
-ing -ing y Satisfactory
Supervisor Maria Prince | Maria | Maria Sara Barra Sara Barra | Sara Barra
Prince Prince
Memo to HR Memo (not not seen Memo (not
seen scores scores till seen score till
till 6/28/13) | 6/28/2013 6/10/2014)
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Summary of Changes in MS-22 (Ms. Sara Barra Deleted, Restricted and W;,,L_b 54

Changed My Job Duties and Performance Standards

with “chronic disease

| epidemiologist”

Elements Initial « « . -.Revised MS-22 Revised MS22 by Ms. Revised MS22 by Ms. Sara
MS22(11/2009- by Dr. Maria Sara Barra on 6/12 and Barra (revised on 7/19,
4/2010) Prince (5/2010- gave itto me on 7/5/2013 | signed on 7/23-7/24/2013)
7/2013, but was Although I have disagreed
| not signed until Sara to delete and restrict
1/21/2011) my job function, she refused
1o correct it.
Service Professional Professional Initial changed to Because I asked Sara why,
| “Skiiled” then she changed back to the
“professional”
Class Title Epidemiologist I Epidemiologist 11 | Deleted it but replaced Deleted it but replaced with

“chronic disease
epidemiologist”

Position Function

1. 20%: leads in

the processing and
analyzing of
collected data in
order'to determine
changes in trends and
probable causes of
epidemiologic
problems.

2. 20%: Identifies
existing data systems
and analyzes the data
to assess morbidity
and mortality
associated with
chronic conditions,
including heart
disease and stroke.

3. 15%: Leads in
the design, as well as
data collection and
analysis of evaluation

- associated with

programmatic
initiatives.

4. 15%:Characterizes
and presents the
nature of problems
identified from
collected data

5. 10%: Designs
new data collection
systems, as well as
improvéments in
existing system.

6. 10%: participates

in implementation
and evaluation of
control or prevention
measures.

7. 10% recommends
or conducts

investigations or

1. Same

2. Same

3. Deleted

“Leads”,
changed to

- “Consults™

4. Same

5. Same

6. Same

7. Same

1. 25%: Deleted
“leads™

2. 25%: Same

3. 15%: Deleted
“Leads “changed to
“Consults” :

4, 15% : Same

5. Deleted this

. Function

6. Same

7. Same

1. 25%: Deleted
“leads”

2. 25%: Same

3.  15%: Deleted
“Leads “changed to
“Consults”

4. 15% : Same
5. Deleted this

Function

6. Same

7. Same

70 USCA4
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Summary of Changes in MS-22 (Ms. Sara Barra Deleted, Restricted and Cﬂ?ﬂptﬂh‘f‘ Ex-Paz.

Changed My Job Duties and Performance Standards

special studies which
are indicated from
data analyses

Level, Frequency
and purpose of
work contacts

Daily contacts:

1. Office Director
and Medical Director
to provide
recommendation and
seek direction;

2. Program
administrator: to
provide supervision
and seek direction;
Weekly contacts:

Diabetes coordinator:

to provide
information and
determine
collaboration;
Other staff; provide
information;

3.Heart disease and
stroke council: to
persuade and
negotiate, as well as
inform and educate.
Monthly/Quarterly
contacts:

4.CDC project
officer; provide
information;
5.Administrator: to
provide information
6. Local Health
Departments: to
provide education
and training
analyses

1 1.Same for

2a. Changed:

Daily contacts:

‘Medical Director
or Office Director

Program
administrator and
coordinator: only
provide

‘information

‘2b. Added:

1) -Policy
analyst: to
explain data and

- provide

information ; and
2) Evaluator: to
provide
information

Monthly/quarterly
contaclts: '
3 Heart disease
and stroke
council: to
persuade and
negotiate, as well
as inform and
educate.

4,Same

5.Same

6. Same

Daily-weekly

4 contacls:

1. Same

‘ 2.Added restriction:

1. Request permission

'| from CCDPC Chief of

epidemiology for all
projects outside of
CCDPC(including those
from CDC) prior to
accepting /working on
them;

2. DHMH staff/Local
Health Departments: as
requested by supervisor,
medical director or office
director to provide
information and

“recommendations.

3. Deleted contacts to
Heart disease and Stroke
Council

4&5.Deleted “Provide
information™ to CDC and
administrators

6. Deleted “provide
education and training” to
local health departments

7. Added additionai
limitations for entities
external to DHMH:

As requested by
supervisor, CCDPC
medical director or
CCDPC director to
provide information and

Daily-weekly
contaclts:
1.Same

Added restriction:
1.Although I disagreed, Sara
refused to correct il.

2. As | disagreed, Sara
changed to DHMH staff: as
requested to provide
information and
recommendations.
However, for local Health
Departments, she Insisted on
keeping same restriction

3.Same

4&5.Same

6.Same

7.Added additional
limitations for entities
external to DHMH:

As requested by supervisor,
CCDPC medical director or
CCDPC director to provide
information and
recommendation and discuss

2
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Summary of Changes in MS-22 (Ms. Sara Barra Deleted, Restricted and

Changed My Job Duties and Performance Standards

Comyhhf-fx P33

recommendation and
discuss mutual needs and
interests.

mutual needs and interests.

Decisions and

1.Recommendations

Changed 1&2. As

Changed 1&2. As

Changed 1&2. As following:

Recommendations | to the Office Director | following: fo}]owing; Recommendations to the
concerning heart Recommendations | -Recommendations to the supervisor, office Director
disease and stroke to the office supervisor, office Director | and Medical Director
prevention and Director and and Medical Director regarding population based
control outputs and ‘Medical Director | regarding population based | data on heart disease, stroke,
outcomes. regarding data on heart disease, diabetes, COPD, obesity,

2 Recommendations | population based | stroke, diabetes, COPD, nutrition and physical

1o the medical "data on heart obeésity, nutrition and activity.

director concerning disease, stroke, _physical activity.

improvements in the | diabetes, COPD .

quality of heart and obesity As I disagreed Sara to delete

disease and stroke prevention and #3 job function, Sara added

care. control. the restriction:

3. Decisions to the 3.Same 3.Deleted ths job 3.Decision/recommendations

heart disease and ‘function to external entities, including

stroke Advisory the Maryland State Advisory

Committee regarding Council on Heart disease

Statewide priority and stroke, regarding

areas. epidemiological
aspects/impacts of statewide
initiatives and priorities, as
requested by supervisor,
CCDPC medical director, or
CCDPC director.

4. Decisions to the 4.Same 4.Changed to: 4 Same

office of chronic Decision/recommendations

disease prevention 10 CCDPC Staff regarding

staff regarding epidemiological

statewide initiatives aspects/impacts of

and priorities statewide initiatives and

priorities.

Nature of General supervision Changed 10 Changed to General I disagreed, but Sara

Supervision Managerial supervision explained she only does

received supervision “general supervision”, so she

kept it as same.

Nature and level Lead employees Changed to “No™ | same same

of responsibility
for work of others

Train employees

Changed to “No”

Performance
Standards

1.Fact sheets on the
burden of heart
disease, stroke, and
its risk factors are
developed and
disseminated at least
quarterly.

2. Evaluation plans
are developed,

Changed to office

all programs
related to chronic
diseases as
following:

1. Collecting and
analyzing data to
identify and
characterize the

Deleted all chronic disease
related programs/projects
in performance standards:

1. Timely, appropriate
completion of work
assigned, including:
research, data

Sara insisted on to deleted
all chronic disease related
programs/projects in
performance standards:

1.Same
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Summary of Changes in MS-22 (Ms. Sara Barra Deleted, Restricted and W.Ex-'/’;.q.
Changed My Job Duties and Performance Standards

implemented, and .
disseminated in
accordance with
federal guidelines
annually.

3. Formal
presentations and
recommendations are
made regarding
priority areas for
interventions.

epidemiology of
chronic disease
and their risk
factors.

2. Developing the
Annual burden

, outline and data

file for fact sheets
and reports for
heart disease,
stroke, diabetes,
obesity, chronic

-~ obstructive

pulmonary

- disease (COPD),

inadequate fruit

~and vegetable

consumption and
physical activity.
3.Developing the
design, data
collection,
analysis and
evaluation for
COPD.

| 4.Helping to

prepare data

1 analysis for
presentations. -

1 5.1dentifying

existing data

resources.

| 6.Presenting
| burden summary

10 the chronic

| disease council

meetings and
CDC site visits

1 7.Making

recommendations
regarding priority
areas for
interventions

collection/analysis, burden
reports and summaries,
analysis/results for
presentations, and
recommendations.

2. Burden reports related
various types of chronic
diseases performance
standards is included into
#1 without listing any
project/program) . In
stead, Sara added

. following:

“Timely, appropriate
preparation of meeting

+ summaries/reports and

other evidence of
appropriate, timely

 attendance/participation as

assigned” .

3. Deleted this job design
and evaluation function
related performance
standards on COPD
project. However, Sara
added following:
“Timely, appropriate
communication with

1 supervisor regarding work

assigned and potential
projects.

4., See#l

5. Deleted this job function
related performance
standards

1 6.Deleted the presentation

at Council meeting and
CDC site visit

| 7. Deleted the

recommendation about
priority areas for
intervention

2. 1disagreed with Sara, as
this was not listed in my
major job function, but Sara
insisted on keeping this:
“Timely, appropriate
preparation of meeting
summaries/reports and other
evidence of appropriate,
timely attendance/
participation as assigned™ .

3. 1 disagreed with Sara to
delete this and added
communication with her
which was not listed in my

1 major job function such as

design and evaluation and,
but Sara refused to correct it.
“Timely, appropriate
communication with
supervisor regarding work
assigned and potential
projects™.

4. See#l

5. Deleted this job function
related performance
standards

6. Deleted same

7. Deleted same
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“ STATE PERSONNEL MANAGEMENT SYSTEM  Grphnt-Ex-5T
APPEAL AND GRIEVANCE FORM

‘dttach copies of any earlier agency decisions. If appealing a disciplinary action, the notice of discipline must be attached.)

EMPLOYEE’S NAME: Xiao-Ying Yu

DIV. or UNIT: Chronic Disease Prev. &

EMPLOYING AGENCY: DHMH, PHPA, CCDB '
B Control

EMPLOYEE’S CLASSIFICATION: Epidemiologist II
HOME ADDRESS: 557 Kirkcaldy Way, Abingdon, MD 21009

HOME PHONE #: 410-671-9823
WORK PHONE #: 410-767-5263

Issue of employee’s grievance or reason given by agency for taking disciplinary action (attach additional

pages as necessary): Employee was made aware.of changes to her MS22 and they were implemented despite

the employee's concerns and the limitations included in the revised MS22. This is 2 violation of the process for

revision of employees' MS22.

Date grievance or discipline was discussed with appointing authority: July 25,2013

State the issues of fact and law,

to the extent possible, that support the employee’s action (attach

additional pages as necessary): CO

MAR Title 17, Annotated Code, State Personnel and Pensions, and any

other law, rule, regulation, policy, and procedure that may apply.

B

mployee’s Requested Rem

the limitations on data acces

edy: Employee requests that the MS22 be revised to include her original duties,

s and attendeance at scientific meetings be removed, and include her new

responsibilities for the new grant. ( Sez Addendam)
EMPLOYEE REPRESENTED BY: Debra Perry, AFT Healthcare-MD |

JEGCEIVE
Il

N
Y

AyG 13 208

Address: 7127 Rutherford Road, Baltimore, MD 21244

EVPLOYEE RELATIONS UNIT
STt M ESUURWEDS

U

Fhone Number: 410-645-3062

DATE SIGNED: 57 3 /5003

PN ]
EMPLOYEE'S SIGNATURE: _AZX A
i Please Circle Appeal Cntcgor);:

i 10 Termination 40 Forfeiture of Annual Leave
11 Termination on Probation 42 Written Reprimand
20 Suspension Without FPay 50 Involuntary Demotion
2 mergency Suspension With Pay 60 Denial of Pay Increase
(30 Gricvance (1f complaint involves a denied reclass, 80 Retaliation for “Whistleblower™ Disclosure

give date of last audit:

)

LURE TO FULLY COMPLETE THIS FORM WILL DELAY THE PROCESSING OF THIS
APPRAL ORIT MAY RESULT IN ADVERSE ACTION ON THIS APPEAL..

See reverse side for process to file your appeal
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ADDENDUM

August 14, 2013

To: MS. Sara Barra, Dr. Donald Shell
To: Employee Relations Unit

DRMD/Cffice of Human Resources

Employee also requests that management have MS-22 continue to permit her to respond to CDC
requested activities specifically directed to employee. These are content questions dealing with a deep
understanding of chronic disease, epidemiclogy and pathophysiology. As well as access o various
clinical databases and attendance at chronic disease, surveillance, evaluation, CCDPC program meetings
and scientific conferences.

%}4& | (o (7003

Xiao-Ying Yu Date:

[S308N0S38 VAN 30 T9H3070
LINA SNOUYTIE 33A07aW3 WA

€ioe ¢
UG 14 2013 SAI393

. EMPLOYEE RELATIONS URIT
DHMH/OFFICE OF HUMAN RESOURCES
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From: Xiao-Ying Yu -DHMH- <xiao-ying.yu@maryland.gov>
Date: Mon, Dec 2, 2013 at 5:27 PM

Subject: seek help for fair treatment

To: Harold Young -DHMH- <harold.young@maryland.gov>
Cc: Donna Gugel -DHMH- <donna. gugel@maryland.gov>

Dear Ms. Young,

I understood that my supervisor Ms. Sara Barra has the right to change my MS22 and to do my
PEP as her opnior. | really appreciate the opportunity Donna gave me to respond to the current
decision about my case.

I do not agree the decision for these reasons:
1. The revised MS22 by Sara has not reflected the the epidemiologist job responsibilities to best
contribute to our Department, PHPA and CCDPC;

2 The restriction make me can not use my best professional skills to do my professional job
duty;

3. Although I have tried to communicate with Dr. Shell numerous times in writing and verbally
since 3/13/2012 to seek his protection from Sara's unfair treatment, he has tried, the problem has
not been solved, so he suggested me to contact HR regulations since last year as well as 1/2/2013
with PEP memo;

4.1 hope that I will be permitted to perform my duty as epidemiologist (such as access to the data

base, meetings and projects/programs information) without fearing retaliation because I reported
truth. :

Additional documents is attached to this letter.

Thank you and have a happy holiday season!
Xiao-Ying '
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Exhibit 17.

Ms. Yu reported to MDH Office of Equal Opportunity Program Director, Ms. Keneithia Taylor
on 1/9/2014 about Ms. Barra’s harassment and retaliation and requested making an appointment.

---------- Forwarded message -----=---- A

From: Xiao-Ying Yu -DHMH- <xiao-ying yu@maryland.gov>
Date: Thu, Jan 9, 2014 at 6:25 PM

Subject: Seek help

To: keneithia.taylor@maryland.gov o

Cc: Michael McNally <mmmbjm@live.com>

Dear Ms. Taylor:

As the instruction by Mr. Michael McNally, Executive Director, Maryland Professional Employees
Council and AFT Health Care-Maryland, I am writing this letter to you and seek your help, please
protect me from the negative impact by the hostile work environment created by Ms. Sara Barra, my
immediate supervisor.

I have received the hard copy of the “Memorandum” (memo) on 12/20/2013 from Ms. Barra for
my 2014 mid-cycle performance evaluation. This memo is similar to the memo for my 2013
mid-cycle evaluation on 1/2/2013. Although I was evaluated as “Satisfactory” for the both
periods, my official work efforts and contributions have been downgraded. Please see attached
memo and the summary table of my PEP.

I would like to clarify some confusion Ms. Barra made in her memo. I have explained to

Ms. Barra verbally at my PEP meetings on 1/2/2013 and 12/ 17/2013 and also in writing with
these facts: 1. The chronic disease burden fact sheet I prepared have been regarded as easy 10
understand by everyone since 3/2010; 2. The recommendations [ have previously provided to
office directors and abstracts 1 initially generated (based on my judgments) have matched with
the CDC’s recent instructions and directions and 3. My doing the job duties to provide office
directors recommendations as MS22 required and my seeking Dr. Shell's help to stop the unfair
treatment by Dr. Maria Prince and Ms. Barra have been criticized by Dr. Prince and Ms. Barra as
the “cross the chain of command”. Therefore, I have refused to sign the memos, although Iam
willing to improve myself as English is my second language.

I have reported Dr. Donald Shell on 3/14/2012 at his request (he wanted to meet each of our
staff, while Ms. Barra has not allowed me to have same chance as my co-workers to meet with
Dr. Shell) and I have also written the e-mail to Dr. Shell on 12/5/2012 about the unfair treatment
by Ms. Barra and Dr. Prince and asked Dr. Shell’s help. Since then, I have been suffering from
the continuous retaliation and also have been working in the unwelcomed and harassing
environment generated by Dr. Prince and Ms. Barra. The retaliation has included but not limited
as following: a) continuously and repeatedly creating the confusion in my work assignments
and forbidding me to clarify it; b) forcing me out of participation in office projects/programs; ¢)
diminishing my professional responsibilities via their meeting invitations and the assignments of
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work; d) downgrading my PEP scores immediately after Ms. Barra became my supervisor and [
have complained to Dr. Shell; ) sending negative memos to HR for inclusion in my personnel
file (2 memos within 2 months), and £} deleting and restricting my job duties by revising the MS-
22.

All of these problems have not only damaged my health; and suppressed me to get the same
working rights as my co-workers had, but also have prevented me from the professional
advancements. In addition, it has been harmful to the office peaceful working environment and
positive interaction, and the developing/ improving office programs.

As Mr. McNally suggested, could you please arrange a meeting that will include me, you and
Mr. McNally at your earliest convenience?

Sincerely yours,

Xiao-Ying

Xiao-Ying Yu, M.D., MS

Epidemiologist

Center for Chronic Disease Prevention and Control
Cancer and Chronic Disease Bureau

Prevention and Health Promotion Administration
Maryland Department of Health and Mental Hygiene .
201 W. Preston St., Rm 306-J-3

Baltimore, MD 21201

- (Phone) 410-767-5263

(Fax) 410-333-7106

e-mail: xiao-ying.yu@maryland.gov
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