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APPLICATION FOR UNOPPOSED STAY OF PROCEEDINGS

Petitioner, Miles Christian-Hart, by and through the undersigned
counsel, makes this his application for an unopposed stay of the proceedings
pending in the 12" Judicial Circuit Court, in and for Sarasota County,

Florida, Case No. 2010 CA 012116 NC, for which a foreclosure sale is
presently scheduled for June 21, 2019, App. 26, as follows:

1. On September 12, 2018, the Second District Court of Appeal,
State of Florida, entered a per curiam affirmance of a judgment of fore-
closure against the Petitioner, Miles Christian-Hart. App. 1. The undersigned
timely filed a motion for rehearing and for rehearing en banc thereon attaching
thereto an email received from the Respondent, Wells Fargo Bank’s, counsel,
advising that she had contacted her client and the same had agreed to a stay
pending resolution of all appeals. App. la. On December 18, 2018, the motions
for rehearing and for rehearing en banc were denied, App. 2, and an
amended denial of the same was entered by the Second DCA on January 8, 2019.
App. 3. On December 27, 2018, the undersigned filed an unopposed motion for
stay of mandate pending the filing and resolution of a Petition for Writ of
Certiorari, App. 4, which was denied by the Second DCA on January 4, 2019,
App. 5. OnJanuary 11, 2019, the undersigned filed an amended unopposed

motion for stay of mandate pending the filing and resolution of a petition for



writ of certiorari, App. 6, which was stricken as unauthorized on January 14,
2019. App. 7. The district court’s denial of a stay is not an appealable order to
the Florida Supreme Court. However, the parties were aware that the setting
of a date for a foreclosure sale is not self executing, and, overwhelmingly,
requires the action by a party, typically the Plaintiff bank, to schedule or to
reschedule a sale. Accordingly, on January 19, 2019, the parties filed a stipulation
with the trial court stating,
“...neither side will proceed to schedule or reschedule

a foreclosure sale herein, pending the filing and

resolution of said Petition for Writ of Certiorari before

the Supreme Court of the United States and the resolution of

all appeals.” App. 8.
Mandate was issued by the Second DCA on February 6, 2019. App. 9. The
trial court then entered an order directing the parties to explain why the fore-
closure sale should not be reset immediately and expediting all further
proceedings. The trial court denied the stay motions but agreed to reschedule
the foreclosure sale to June 21, 2019. App. 10-11. On April 14, 2019, a renewed
unopposed motion to reschedule the sale was filed, noting that, under F.S.
45.031, “a sale may be held more than 35 days after the date of Final Judgment
if the Plaintiff or Plaintiff’s Attorney consents to such time.” In this case, the

Plaintiff and the Plaintiff’s Attorney consented to the same. The undersigned

also made a further ore tenus motion for stay. A hearing was held on April 22,



2019, completed on May 21, 2019, where the trial court entered a denial asserting
it did not possess the legal authority to grant a stay as it is not the lower tribunal,
the lower tribunal in this instance being the Second DCA itself. App. 12.
In this instance, as explained at the hearing, not only does Hart have a meri-
torious due process case, but the parties have been in active settlement
negotiations to resolve the case, and a foreclosure sale at this time would
pose an immense hardship on Hart, his wife, and his mother in law, the last of
whom resides in a room at the residence specially outfitted to care for her. The
mother in law received extensive open heart surgery at Tampa General Hospital
where she was provided a left ventricular assistive device (LVAD), and the mother
in law resides with her daughter and son-in-law at this residence now set for
foreclosure sale as no other place would take her with her LVAD.
Not only was this residence specially outfitted to care for the mother in law, but
her daughter has been specially trained as her caregiver thereat. At the May 21,
2019, hearing denying the motion, the trial court conceded on this score that,
“He has raised issues that we talked about today and talked

about the last time we were in this hearing on April 21, 2019,

about the alleged violation of due process, and this issue has been

presented—to multiple judges of the Twelfth Judicial Circuit and

to the Second District and presumably will be presented to the

U.S. Supreme Court.  The U.S. Supreme Court hears a hundred

cases a year, nationwide. And so I--realistically, you know,

Mr. Christian-Hart has the right to request that the Supreme

~ Court of the United States review his case. | cannot conclude
 there’s any likelihood of success. This takes us to the second
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prong, the likelihood of harm should a stay not be granted. Here,
~the Court would find as an alternative, and certainly—the Court
- would find that there are very unusual circumstances in Mr.
~ Christian-Hart’s case not having to do with the claim of due
. process violation, but the likelihood of harm. Here, Mr.
Christian-Hart has demonstrated that he has made his home
available to his mother-in-law and has undergone a significant
financial outlay to create a sterile room. Certainly that sterile
room can be replicated other places, but it would cost a
“significant amount of money to do that and you almost would
have to be in a home that you own as opposed to a rental because of
the construction that would have to be undertaken.” ' S

The Court ended that,
“So in recap, 1 do not have the legal authority to grant the

stay, so I'm going to deny the stay and deny the renewed

amended motion to reschedule the sale, which is nothing

more than a request for that stay.”
Absent a granting of this unopposed application for stay, the sale is scheduled
to go forward on June 21, 2019. App. 13. Again, neither party wants the
sale to go forward but the trial court states he lacks the authority to stay it
and the Second DCA has denied the motions for stay, even though unopposed.
In this case, as will be seen below, a judgment of foreclosure has been
entered for a loan that never closed, for which Hart signed a note and mortgage
in advance of the closing that were recorded in error by the closing agent, and
for which there was not a scintilla of proof at this trial on Florida’s rocket docket

that Hart benefited from the loan to the extent of one penny. Instead, Wells Fargo

offered_ up a release from one bank which it knew had been rescinde_d as issued



in error and a release from another bank unrelated to this case. Instead, Wells
Fargo did not introduce, much less have admitted at this trial, any evidence, much
less competent, substantial evidence, of the note and mortgage he did sign in
advance of the closing, all violative of the due process requirement that judicial
findings be based on evidence in the record. This is a travesty of justice and all
people want to focus on is how few cases the Supreme Court takes as a basis for
minimizing the likelihood of success. The Supreme Court has taken cases like
this in the past as in Thompson v. City of Louisville, 362 U.S. 199 (1960), and
this case is a perfect candidate for either summary reversal or for a full briefing
on the merits.

In sum, Petitioner Hart has satisfied the requirements of Supreme Court Rule

23 for seeking a stay from a Circuit Justice, having sought a stay from the

Second DCA, and, in an abundance of caution from the trial court itself, and there
?s no basis for seeking stay relief in the Florida Supreme Court either.

Petitioner Hart has also satisfied the standards for obtaining a stay of
proceedings pending this Court’s disposition of the petition for certiorari.

See, Barnes v. E-Systems, Inc., 501 U.S. 1301 (1991), Stroup v.

Wilcox, 127 S. Ct. 851 (2006). That standard is applicable to requests for

a stay of district court proceedings pending certiorari and would apply here

as well. Petitioner is required to show under the standard that there is a



reasonable probability that certiorari will be granted, that there is a significant
possibility of reversal, and that irreparable harm would otherwise result.

The third prong is self evident here to both Hart and to Wells Fargo as to

uproot Hart and his family at this juncture would be catastrophic for his family,
especially his mother in law. Moreover, Wells Fargo has made a business
decision not to pursue a sale of the home at this time, and all that is being
requested is to defer the sale until all appeals have been exhausted herein.

On February 13, 2019, the undersigned filed a motion to recall mandate with

the Second DCA, as the mandate was defectively served, but this motion was
denied on February 20, 2019. The undersigned thus filed a petition for a writ of
mandamus on March 22, 2019, with the Florida Supreme Court to direct the
Second DCA to recall the mandate, for which the Florida Supreme Court has

not yet ruled. In any event, the Second DCA presently has no jurisdiction as
jurisdiction is proper only for such period as the appellate court retains its
mandate. Again, mandate was issued herein on February 6, 2019. Thus, the only
option to stay the proceedings—and the foreclosure sale~—below is for this Court
to issue a stay. Again, the issue comes down to whether there is a reasonable
probability that this Court will grant certiorari and a significant

possibility of reversal. While due deference ordinarily would be owed to the

Second DCA’s decision declining to issue a stay, in this case, no such deference is



warranted as the Second DCA’s orders have failed to address the fundamental
due process errors extant throughout. That is, due process errors have
occurred throughout the proceedings violative of Section 1 of the

F ourteenth Arn_endment to the U.S. Constitution providing,

. “No state shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of

- life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal pro-
tection of the laws.” :

DUE PROCESS CLAIMS

In order to understand the significant due process claims made
herein in the context of Florida’s foreclosure proceedings, a brief review of
Florida law is in order. Simply put, making a prima facie case of foreclosure
is one of the casiest in the entire court system. Under Florida law, a trial court’s
decision to enter a Final Judgment of Foreclosure 1s reviewed by a reviewing
court under the “substantial, competent evidence standard. 7ibbs v. State, 397
So0.2d 1120 (Fla. 1981), affirmed by this Court at 457 U.S. 31, holding that there
must be substantial competent evidence to support a verdict and judgment.
The Florida approved form for a foreclosure action is the Uniform Judgment of
Mortgage Foreclosure which begins as follows:

“THIS action was tried before the Court. Qn the evidence
- presented...” o L



Over the decades, Florida courts have dealt extensively with what evidence must
be presented and admitted in a foreclosure trial to establish a prima facie case of
foreclosure. In Figueredo v. Bank Esperito Santo, 537 S0.2d 1113 (Fla. 3d
DCA 1989), the Third DDA held that as the Plaintiff had failed to produce for
admission into evidence the original copy of a promissory note, the final judgment
of foreclosure had to be vacated. In the leading case of Fair v. Kaufman, 647
So0.2d 167 (Fla. 2d DCA 1994), the Second DCA considered a case where, as
here, the original note and mortgage were already in the court file holding that,

“In order to prevail in a suit on a note and mortgage,

- the original note and mortgage must be introduced into evidence
or a satisfactory reason given for failure to do so...The record in
this case does not indicate the original documents were offered
and/or received into evidence. The appellees argue the original
note and mortgage were filed and placed into evidence at the
summary judgment hearing. This is not sufficient. The introduction
of such documents at a summary judgment proceeding does not
obviate the necessity for proper introduction at trial... The failure
to introduce those original documents precludes the entry of a
final judgment.”

In Beaumont v. Bank of New York Mellon, 83 So.3d 553 (Fla. 5" DCA 2012),

a document that was contained in the record, but not offered into evidence at the
trial, was not “competent” evidence and could not be considered. In Figueroa v.
Federal Nat’'l Mortg. Ass’n, 180 S0.3d 914 (Fla. 5" DCA 2015), the Fifth DCA

held that, “A document that was identified but never admitted into evidence

as an exhibit is not competent evidence to support a judgment.” In the instant



case, the note and mortgage documents were never admitted into evidence by
the trial court. As noted in Kelsey v. Suntrust Mortgage, 131 So0.3d 825 (Fla. 3d
DCA 2014), even a default_judgment require_s the introduction of the proper
documents. - | | | |

THE LOAN THAT NEVER WAS

In this case, Hart entered into a proposed loan with World Savings Bank,

which was acquired by Wachovia Bank, which was itself acquired by Wells Fargo
Bank. Under the terms of the proposed HUD-1, $85,721.28 was to be paid to
Wells Fargo Bank, $53,753.73 was to be paid to Regions Bank, and $21,262.29
was to be paid to Hart directly. The loan did not close, but Hart had signed a note
and mortgage in advance of the scheduled closing in anticipation the loan would
close. The note and mortgage were recorded by the closing agent in error and
forwarded on to World Savings Bank. Advised that he should continue to make
payments and the matter would be straightened out, Hart paid for a while, but the
matter was never straightened out and subsequently Wells Fargo filed for
foreclosure. Hart asserted lack of consideration as a defense and demanded proof
by the Plaintiff that the required payments under the HUD-1 had been made which
never came. Prior to the trial, the trial court granted Wells Fargo 30 days to
provide further discovery to Hart, but as the trial court had set the trial for

29 days thereafier, on the day before the trial, Wells Fargo filed a motion
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for a continuance, which Hart agreed to, but the court denied. Although

Florida Rules of Civil Procedure Rule 1.440 also requires a minimum of 30 days
elapse between the date of the order, and the trial date, the court did not comply
with that procedural rule, a due process violation. This requirement of due
process is well established. See, Bennett v. Cont’l Chems., Inc., 492 So0.2d

724 (Fla. 1® DCA 1986) and Rivera v. Rivera, 562 So0.2d 833 (Fla. 1 DCA

1990). See, also, Wells Fargo Bank v. Sawh, N.4., 194 So0.3d 475 (Fla.

3d DCA 2016), where Wells Fargo Bank asserted its own due process rights had
been violated when Rule 1.440 was not satisfied. Also, prior to the trial, Hart

had been contacted by Wells Fargo directly, although represented by counsel,

and thus filed a motion for the entry of an order prohibiting the Plaintiff (Wells
Fargo) from contacting Hart directly. This was denied by the trial court.

Also, prior to the trial, Wells Fargo filed an amended witness and exhibit list which
listed the promissory note and the mortgage as exhibits it intended to introduce

at the upcoming trial but listed no releases whatsoever. At the trial, Wells Fargo
offered up two releases which had not been listed. The first release was from
Regions Bank, App. 14, a release Wells Fargo knew to have been rescinded as
issued in error, App. 15. Wells Fargo only offered up the original release however
without the rescinding document, intending to deceive the court into finding the

loan had been funded. The second release was from General Mortgage
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Corporation, App. 16, but this release had been returned to Hart directly, and not to
the closing agent, and did not relate to this case. Wells Fargo knew that it had not
been paid by the closing agent although listed under this proposed HUD-1.

Wells Fargo tried to confuse the trial court with a release from another entity.

As the trial date includes 50-60 contested and uncontested cases set for trial,
Florida’s rocket docket system was not consistent with fundamental |
fairness and due process.

Thus, in terms of the note and mortgage, Wells Fargo did not offer, introduce, or
have admitted the correct note and mortgage at the trial, and the proceeding was so
sloppy that the clerk admitted a note and mortgage from another case involving

a loan between a Ms. Phyllis Savage and Bank of America. App. 17.

In sum, the Uniform Judgment of Mortgage Foreclosure signed

herein was supported by zero competent, substantial evidence that the loan had
been funded and zero competent, substantial evidence of the

correct note and mortgage. This is the case although due process requires that

a judgment be based on record evidence. See, Goldberg v. Kelly, 397 U.S.

254 (1970), holding a recipient entitled to notice of a hearing before an

impartial decision maker, the opportunity to be heard at the hearing, the right

to confront and cross-examine witnesses, and the right to a statement setting

out the evidence relied upon and the legal basis for the decision. See, also,

12



Fuentes v. Shevin, 407 U.S. 67 (1972), holding that procedural due process
guarantees the right to be heard in a meaningful manner and Hinton v.

Gold, 813 S0.2d 1057 (Fla. 4™ DCA 2002), holding, “Due process demands that
the defendant be given fair notice and a reasonable opportunity to be heard
before judgment is rendered” and “fundamental to the concept of due

process 1s the right to be heard which assures a fair hearing, the right to
introduce evidence at a meaningful time and in a meaningful manner,

and judicial findings based upon that evidence. Brinkley v. County of

Flagler, 769 So0.2d 468, 472 (Fla. 5"* DCA 2000).” After the trial, Hart filed a
pro se motion for a new trial and the undersigned filed a motion to vacate the
sale date thereat as Hart’s motion for new trial had never been heard. The first
successor judge read that motion at the hearing on the motion to vacate and
agreed to a hearing date to hear the motion. The undersigned then filed an amended
motion for new trial on the basis the loan was unfunded and no prima facie case
had been made as well as a motion for leave to file omitted counterclaim which
noted that the proposed mortgage loan had never been consummated and that
Wells Fargo had led Hart to believe that if he made the payments on the
unconsummated loan, the matter would be straightened out and the payments
returned to Hart, but Wells Fargo had wrongfully retained the payments and

wrongfully pursued the foreclosure action. The undersigned added the two

13



additional motions and noticed those two motions along with the original

motion for new trial for hearing. The hearing was on a date specially agreed

to by the Court and Wells Fargo. No response was received from Wells

Fargo as to any of the pending motions. However, the day before the hearing,

the first successor judge denied the motions and cancelled the hearing denying
Hart an opportunity to be heard. The first order denied the amended motion on the
basis a notice of appearance had “never” been filed. App. 18. This was untrue as
the undersigned had entered his appearance as “Attorney for Defendant HART”
previously when filing his motion to vacate, and on the hearing notice therefor,
and, at the hearing itself, had expressly identified himself as the attorney for

Hart. In any case, on June 1, 2019, the undersigned also filed a formal notice of
appearance at the beginning of his motion for leave to file omitted counterclaim
which was efiled on 6:54 pm on June 1, 2019. In an amended order, App. 19, the
first successor judge asserted that as the notice of appearance was not filed prior to
or contemporaneous with the pleading, which had been efiled at 6:49 pm,

that supposedly made the pleading a nullity! As the undersigned has noted
repeatedly, his intent was to file the motion for leave to file omitted counter-

claim first followed by the amended motion for new trial, with the notice of
appearance contained in the motion for leave to file omitted counterclaim to

apply to bot_h pleadings, but, i_nadvert.ently,. the amended motion for new trial went

14



first by five minutes. According to the successor judge, the fact that the notice

of appearance was delayed by five minutes, which prejudiced nobody, nullified
both the amended motion for new trial and the motion for leave. App. 20.

In doing so, Judge Iten cited the Second DCA case of Pasco County v. Quail
Hollow Properties, Inc., 693 So0.3d 82 (Fla. 2d DCA 1997), which dealt with a
notice of appearance filed on an entirely different date, not five minutes later on
the same date, and that case has not been followed by other courts in any event.

It was particularly alarming that Judge Iten took this position considering

that no attorney for Albertelli Law has ever filed a notice of appearance in this
case and that Albertelli Law, having received the motions, did not claim it had
been prejudiced from this five minute delay. Equally alarming is that in his
amended order, Judge Iten added an additional basis for nullifying the pleading—
oddly not included in his original order—claiming that the belated filing would be
highly prejudicial to Wells Fargo. However, Wells Fargo received the motions and
did not assert they had been prejudiced and this was only raised sua sponte by the
court on Wells Fargo’s behalf, probative of partiality. All of this was concerning
because this was supposed to be a court of equity. Judge Iten granted the

motion to disqualify himself and a motion for reconsideration was timely filed.

In the motion for reconsideration, the undersigned noted that, in a motion

for reconsideration, the successor judge can reconsider any prior orders

15



and is not limited to new matters, and “so a motion for reconsideration is
not analogous to a motion for rehearing.” The undersigned listed each
order and noted that,
“In each and every instance, the trial court failed to provide

an opportunity to be heard and violated fundamental due

process. As to the Motion for New Trial, this motion was

based on the trial court’s failure to provide discovery

necessary for a fair trial. As to the Amended Motion for

New Trial, this added two additional grounds for a new trial,

that the purported mortgage was not funded and that the

Plaintiff had failed to make a prima facie case. In fact, the

evidentiary record is clear that the trial court had admitted

evidence herein from another borrower (Savage) at an

entirely different bank (Bank of America). As to the motion

for leave to file omitted counterclaim, this motion was

simply intended to allow the Defendant to recover the

amounts justly owed.”
Wells Fargo issued its response to the motion for reconsideration
asserting that one does not have a right to a new hearing, not even
responding to the dubious notice of appearance and prejudice issues,
missing the point that the issue is whether the proffered reasons by the
court for denying the opportunity to be heard violated fundamental fairness
and due process. Regardless, the second successor judge denied the motion for
reconsideration, saying he agreed with each Iten order. On appeal, there was
extensive briefing on the issues.

At oral argument, the merits panel focused on the paucity of evidence in the

trial record, and, to eliminate any confusion, the parties did enter into a post oral
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argument stipulation filed on September 5, 2018, stating that the parties stipulated,
per App. 21, that neither the correct original note and mortgage nor a copy thereof
were attached to or appear in the trial court’s evidence record in this matter. After
the Second DCA issued its PCA on September 12, 2018, however, the undersigned
filed a motion for rehearing and for rehearing en banc emphasizing again that

the correct documents had not been offered at trial. In response, on page 5,
footnote 2, Wells Fargo claimed that Wells Fargo had never stated that it never
introduced a copy of the note and mortgage at trial, App. 22, which was misleading
as Wells Fargo’s Trial Counsel had expressly stated to the lower court that no
physical note or mortgage had been offered at the trial. Indeed, trial counsel
claimed it had only verbally requested the court to take judicial notice of the note
and mortgage already in the court file which is unlawful since under Bu/l v.
Jacksonville Fed. Sav. & Loan Ass’n, 576 S0.2d 755 (Fla. 1* DCA 1991), one
cannot take judicial notice of a mortgage, and, even if one could, the proper
procedures to do so must be followed, including the due process requirement that a
request for judicial notice be in writing. See, Sandefur v. RVS Capital, LLC, 183
So0.3d 1258 (Fla. 4" DCA 2016), holding one cannot take judicial notice of a
mortgage, and, even if one could, the Florida Evidence Code, F.S. 90.203-04 sets
forth the procedures that must be followed. See, also, Holt v. Calchas, 155 S0.3d

499 (Fla. 4" DCA 2015), dealing with documents already contained in a court
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tile, holding that the rules of evidence still apply to the information contained
within a court file. Thus, one cannot circumvent the requirement one can not take
judicial notice of a mortgage by simply filing the mortgage and then taking judicial
notice of it. See, also, DiGiovanni v. Deutsche Bank National Trust Company,

226 So0.3d 984 (Fla. 2d DCA 2017) holding that judicial notice may only be taken
pursuant to the procedures set forth in state statute and judicially noticed
documents must be otherwise admissible. The undersigned thus filed a detailed
unopposed motion for leave to file reply to Wells Fargo’s response which dealt
with Wells Fargo’s failure of proof and other issues raised in the response, noting
in the reply that Wells Fargo “reverses the position that it has held during the entire
case, suddenly claiming” it had introduced a copy of the note and mortgage at trial
although Wells Fargo trial counsel had earlier stated that, “The original documents
have previously been filed with the Court. And during the trial, there was no ad-
mission of a note and mortgage-—a physical admission, other than

asking--telling the Court that the original documents were previously filed and
asking the court to take judicial notice of them and admit them into evidence.” As
the undersigned put it therein, the full membership of the Second DCA must be
made aware of what is at stake here. However, the three member merits panel
struck the reply, App. 23-24, so the reply was never seen by the full Second DCA

in considering the motion for rehearing en banc, despite this surprise development .
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mandating a response. It was all the more important since the facing sheet
accompanying the affirmance indicated the merits panel had ruled immediately
after oral argument without even considering the stipulation between the parties.
To repeat, at the trial, the correct note and mortgage were never introduced

nor admitted in evidence at the trial, but a note and mortgage from another
loan-—with Bank of America—were admitted in evidence. After oral argument,
the parties stipulated that neither the correct original note and mortgage nor
copies thereof appear in the evidence record, but the merits panel had

already issued its per curiam affirmance. As a matter of procedural due process,
the undersigned asked the merits panel to confirm if it had considered the
stipulation which it refused to do. What happened is that after the PCA was
entered, the undersigned filed a motion for rehearing and a motion

for rehearing en banc, stating that the stipulation confirmed the note and
mortgage had never been introduced. Wells Fargo responded with a statement
suggesting copies of the correct note and mortgage had been introduced which
the undersigned explained in his reply was new and untrue as Wells Fargo’s trial
counsel had stated no such physical documents were offered at trial. The merits
panel saw this and struck the reply so the full court never knew what had tran-
spired denying Hart a meaningful opportunity to be heard. Wells Fargo did then

issue a withdrawal of the misleading statement but simply withdrew it without
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explaining the significance of the withdrawal. App. 25.

CONCLUSION

Ttis undisputed that, as a matter of Florida law, there must be
competent, substantial evidence in the trial record to support a judgment of
mortgage foreclosure. However, there is zero competent, substantial
evidence in this trial record that the loan had actually closed and any payments
were made thereunder in that the two releases offered at the trial
by Wells Fargo were misleading—the first was from Regions Bank but that
release was rescinded and the second is from General Mortgage Corporation and
has nothing to do with this case. There is also zero competent, substantial
evidence in the trial record of the correct note and mortgage being introduced or
presented, much less being admitted in evidence at the trial, the only evidence
so admitted relating to another loan. This not only violated the requirement that
there be competent, substantial evidence to support a judgment, but also
violated the procedural due process requirement that judicial findings
be based on the evidence presented at the hearing or trial. Next, it is undis-
puted that the trial was set for the 29" day after the order, rather than the
minimum of 30 days, also a due process violation. Third, following the trial,
both the initial successor judge and the second successor judge denied

Hart an opportunity to be heard on his post judgment motions for a reason
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facially violative of fundamental fairness and due process, on account of a
five minute delay in the filing of a notice of appearance, a delay which prejudiced
nobody, but was merely an excuse to cancel the hearing and to deny Hart his
opportunity to be heard. There is such a thing as rough justice but,
in this case, justice was so rough that Hart could lose his home over a loan that
never was, with false evidence to show the loan occurred, and no evidence at all
introduced, much less admitted, of the correct note and mortgage, as well as
due process violations based on the court’s failure to let the required
time elapse for Hart to prepare for trial and also to receive his promised
discovery, and to be heard on his post judgment motions, all deeply
offensive to fundamental fairness and due process. This problem of the
trial courts abiding “dubious proof” is well known and widespread in
the Second District. As former Second DCA Chief Judge Villanti
recently put it in Shaffer v. Deutsche Bank National Trust, 235 So0.3d 943
(Fla. 2d DCA 2017),
“I also take this opportunity to make two recommendations based

on my observations from the flood of foreclosure litigation that

this court has reviewed in the past few years...It appears that

many foreclosure judgments are entered based on dubious proof

based on an understandable lack of sympathy for defendants who

are years behind on payments and who are raising what appear to

be spurious delaying defense tactics...Using chapter 83 as a template,

the legislature could address the foreclosure backlog and ensure that
foreclosure cases would be expedited without sacrificing due process.”
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Whether the embrace of dubious proof is actually the result of such lack of
sympathy or is due to other reasons (including a large docket of contested and
uncontested cases in which judges are unable to prepare adequately for trial and to
conduct trials as they would prefer), it is clear that due process has been sacrificed
by accepting dubious proof, or, as here, even no proof at all, to support a judgment.
Even though this Court takes a limited number of cases, this case is a perfect
candidate for summary reversal, or a full merits briefing on the issues in which
reversal is highly likely, and all Hart is requesting herein is for the Court
to please grant this unopposed application for stay of the proceedings in the
12th Judicial Circuit in and for Sarasota County, Florida, in which case the
scheduled foreclosure sale presently set for June 21, 2019, of Hart’s
residence, App. 26, will be cancelled, pending the resolution of his appeals.
- Respectfully submitted,
Steven Fox
Counsel of Record

Steven Fox

- Attomey at Law

4634 Higel Avenue

Sarasota, Florida 34242

(941) 225-3676
' _'-staianfox@msn.c-om

" June 3, 2019
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY, that I, Steven Fox, a member of the
Bar of this Court, on June 3, 2019, served a copy of this Unopposed
Application for Stay with attachments, via First Class U.S. Mail,
postage prepaid, and, also, as indicated below, sent via electronic
mail, copies of the same, and further that, pursuant to Rule 29.5,
all parties required to be served have been served:

VIA U.S. MAIL AND ELECTRONIC MAIL

Sara F. Holladay-Tobias, Esquire
Emily Rottmann, Esquire

C.H. Houston, III, Esquire
McGuireWoods, LLP

50 N. Laura Street, Suite 3300
Jacksonville, Florida 32202
stobias@mcguirewoods.com
crottmann@mecguirewoods.com
hhouston/@mecguirewoods.com
flservice@mcguirewoods.com
Attorneys for Respondent Wells Fargo Bank, N.A.

Albertelli Law

P.O. Box 23028

Tampa, Florida 33623
servealaw(@albertellilaw.com

Attorneys for Respondent Wells Fargo Bank, N.A.

Bora S. Kayan, Esquire

1660 Ringling Blvd.

Second Floor

Sarasota, Florida 34236
bkayan@scgov.net

Attorney for Sarasota County



VIA U.S. MAIL

Unknown Spouse of Miles Christian-Hart
n/k/a Barbara Hart

3439 Belmont Blvd.

Sarasota, Florida 34232

David M. Demarest, President

Sarasota Springs Community Association, Inc.
4210 Ruth Way
Sarasota, Florida 34232

e e

Steven Fox, Esquire

Attorney for Petitioner Miles Christian-Hart
Florida Bar Number 246654

4634 Higel Avenue

Sarasota, Florida 34242

Phone: (941) 225-3676

Email: stalanfox(@msn.com



NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING
MOTION AND, iIF FILED, DETERMINED

IN THE DISTRICT COURT OF APPEAL
OF FLORIDA
SECOND DISTRICT

MILES CHRISTIAN-HART,
Appeliant,

Case No. 2D16-2875
2D17-1110

V.

WELLS FARGO BANK, N.A.,
CONSOLIDATED

Appellee.

Nt Nt e Mt Mt gt N Mt S

Opinion filed September 12, 2018.

Appeal from the Circuit Court for Sarasota
County; Nancy K. Donnellan, Senior Judge
and Brian A. lten, Judge.

Steven Fox, Sarasota, for Appellant.

Sara F. Holladay-Tobias and Emily
Rottmann of McGuireWoods LLP,
Jacksonville, for Appellee.

PER CURIAM.
Affirmed.

KHOUZAM, SLEET, and BADALAMENTI, JJ., Concur.
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Page 1 of |

Hart - Stay approved

Holladay-Tobias, Sara F. <stobias@mcguirewoods.com>
Thu 10/18/2018, 9:15 AM
To: steven fox <stalanfox@msn.com>

Steven — Good news ~ | heard last night from my cflent that they approve a stay of the foreclosure sale
pending resolution of all appeals. : :

Sara F. Holladay-Tabias

Partner

McGuireWoods LLP

Bank of America Tower

50 North Laura Street

Suite 3300

Jacksonville, FL 32202-3661
T: +1904 798 2662

M: +1 904 382 8639

. +1904 360 6317

stobias@mcguirewoods.com
Bio | VCard | www.mcguirewoods.com

McCUIREWOODS

This e-mall from McGuireWoods may contain confidentiol or privileged information. If you are not the intended recipient,
please advise by return e-mail and delete immediately without reading or forwarding to others.

https://outlook.live.com/mail/inbox/id/AQQKADAWATIWMTAWACOxN2VmLWMyND... 10/18/2018



IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
SECOND DISTRICT, POST OFFICE BOX 327, LAKELAND, FL 33802-0327
" December 18, 2018

- CASE NO.: 2D16-2875
L.T. No.: 2010-CA-012116 NC

MILES CHRISTIAN - HART V. WELLS FARGO BANK, N. A,
Appellant / Petitioner(s), Appellee / Respondent(s).
BY ORDER OF THE COURT:

Appeltant's motion for rehearing and rehearing en banc is denied.

| HEREBY CERTIFY that the foregoing is a true copy of the original court order.

Served:
Milan Brkich, E£sq. Albertelli Law Sara F. Holladay - Tobias, Esq.
Emily Y. Rottmann, Esq. C. H. Houston, | 1 i, Esq. - Steven Fox, Esq.
Karen E. Rushing, Clerk
mep
Mary Elizabeth Kuenzel
Clerk : L
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"IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
SECOND DISTRICT, POST OFFICE BOX 327, LAKELAND, FL 33802-0327

January 08, 2019
. - AMENDED ORDER
- CASE NO.: 2D16-2875
. 2D17-1110
L.T. No.: 2010-CA-012116 NC,
2010-CA-012116-NC

MILES CHRISTIAN - HART V. WELLS FARGO BANK, N. A.
Appellant / Petitioner(s), Appeliee / Respondent(s).
BY ORDER OF THE COURT:

Appeliant's motion for rehearing and rehearing en banc is denied.

| HEREBY CERTIFY that the foregoing is a true copy of the original court order.

Served:

Milan Brkich, Esg. Albertelli Law Sara F. Holladay - Tobias, Esq.

Emily Y. Rottmann, Esq. C. H. Houston, 1 1 |, Esq. .Steven Fox, Esq.
Barbara Hart - Karen E. Rushing, Clerk

mep

Ni;3 Ehzabeth Kuenzel

Clerk
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Filing # 82586292 E-Filed 12/27/2018 11:09:52 AM

RECEIVED, 12/27/2018 11:13:25 AM, Clerk, Second District Court of Appeal

IN THE DISTRICT COURT OF APPEAL
SECOND DISTRICT, STATE OF FLORIDA

MILES CHRISTIAN-HART,
CASE NO. 2D16-2875
Appellant, L.T. CASE NO. 2010-CA-012116 NC
VS,

WELLS FARGO BANK, N.A,,

Appellee.
/

APPELLANT’S UNOPPOSED MOTION FOR STAY OF MANDATE PENDING
FILING AND RESOLUTION OF A PETITION FOR WRIT OF CERTIORARI

COMES NOW, the undersigned counsel, on behalf of the Appellant
herein, who files this his unopposed motion for stay of mandate pending
the filing and resolution of a Petition for Writ of Certiorari before the
Supreme Court of the United States, as follows:

I. Pursuant to Rule 9.310 of the Florida Rules of Appellate
Procedure and 28 U.S.C. Section 2101(f}, the Appellant files
this his unopposed and agreed motion to stay the effect of the
court’s per curiam affirmance herein and denial of motion for
rehearing and motion for rehearing en banc thereon. In support,

Appellant states that on September 12, 2018, this court issued
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its per curiam affirmance of the judgment below, and, on
December 18, 2018, this court issued its order denying the

timely filed motion for rehearing and motion for rehearing

en banc thereon. As to appealing the same, Florida’s Constitution
sets forth the circumstances under which the Florida Supreme Court
may and must take jurisdiction. Fla. Const. Art. V., section 3{b}(3)
states that the Florida Supreme Court “may review any decision of a
district court of appeal that...expressly and directly conflicts

with a decision of another district court of appeal or of the

supreme court on the same question of law.” The Florida

Supreme Court has held that the term “expressly

requires that there be a written opinion by the district court of
appeal demonstrating the required conflict in law.” Jenkins v.
State, 385 S0.2d 1356 (Fla. 1980). Where the Second

District Court of Appeal did not issue a written opinion as to the
underlying appeal, the Appellant’s remedy is to directly appeal

to the United States Supreme Court. See, Hobbie v Unemploy-

ment Appeals Commission of Florida, 480 U.S. 136 (1987);

fp ¥ 2 of b



Palmore v. Sidoti, 466 U.S. 429 (1984). As this court issued its
decision denying the motion for rehearing and for rehearing en
banc on December 18, 2018, then, absent an extension of time,
the Petition for Writ of Certiorari would be due on March 18,
2019, and Supreme Court Rule 13.5 provides that one may
make application for an extension of time for sixty (60) days, in
which case the Petition for Writ of Certiorari would be due

by May 17, 2019. Appellee does not oppose the request for
such extension of time. In State ex rel. Gibbs v. Couch, 139 Fla.
353 {Fla. 1939), the Florida Supreme Court held that “if the
case was one that would likely be reviewed by the Federal
Court on certiorari or one in which the balance of convenience
requires suspension of this Court’s decree and a withholding

of its mandate, the stay order should be granted.” As to the
former, the central issue is whether the mortgagor’s due process
rights herein have been violated which is a cert-worthy issue.
As to the latter balance of the convenience, the Appellee will
not be prejudiced by a stay herein and does not oppose the

present motion. Thus, a stay herein is appropriate and necessary
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to preserve the status quo. The foregoing motion is separate
and distinct from any remedies that may be required to perfect the
instant appeal and the undersigned is simultaneously exploring the
necessity of the same.

WHEREFORE, the Appellant moves the court to stay the
effect of its 9/12/18, per curiam affirmance, and the effect of
its 12/18/18, denial of the motion for rehearing and motion for
rehearing en banc thereon, until the time for filing a petition
for writ of certiorari with the Supreme Court of the United States
expires, or, if a petition for writ of certiorari is filed, until the
Supreme Court of the United States resolves that petition and any
and all appeals herein are fully resolved.
Respectfully submitted on December 27, 2018
/s/ Steven Fox
Steven Fox, FBN 246654
Attorney for Appellant Hart
4634 Higel Avenue
Sarasota, Florida 34242

(941) 225-36676
Email: stalanfox@msn.com

CERTIFICATE OF CONFERENCE WITH COUNSEL

| HEREBY CERTIFY that the undersigned has conferred with
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opposing counsel as to the above motion who advises that Wells
Fargo has no objection to the same.

/s/ Steven Fox

Steven Fox, FBN 246654
Attorney for Appellant Hart
4634 Higel Avenue
Sarasota, Florida 34242
(941) 225-3676

Email: stalanfox@msn.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been
furnished by email or by U.S. Mail on December 27, 2018, to the following:

VIA EMAIL

Sara F. Holladay-Tobias

Emily Rottmann

Hal Houston

McGuireWoods LLP

50 N. Laura Street

Jacksonvilie, Florida 32202
stobias@mcguirewoods.com
erottmann@mcguirewoods.com
hhouston@mcguirewoods.com
flservice@mcguirewoods.com

Albertelli Law

P.O. Box 23028

Tampa, Florida 33623
Attorney for Appellee
servealaw@albertellilaw.com
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Milan Brkich, Esquire
1660 Ringling Blvd.,
Second Floor

Sarasota, Florida 34236
mbrkich@scgov.net

VIA U.S. MAIL

The Unknown Spouse of Miles
Christian Hart n/k/a Barbara Hart
3439 Belmont Road

Sarasota, Florida 34232

David M. Demarest, President
Sarasota Springs Community
Association, Inc.

4210 Ruth Way

Sarasota, Florida 34232

/s/ Steven Fox

Steven Fox, FBN 246654
Attorney for Appellant Hart
4634 Higel Avenue
Sarasota, Florida 34242
(941) 225-3676

Email: stalanfox@msn.com
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
SECOND DISTRICT, POST OFFICE BOX 327, LAKELAND, FL 33802-0327

January 04, 2019
CONSOLIDATED CASES
CASE NO.: 2D16-2875
2D17-1110
L.T. No.: 2010-CA-012116 NC,
2010-CA-012116-NC

MILES CHRISTIAN - HART v, WELLS FARGO BANK, N. A.
Appellant / Petitioner(s), Appellee / Respondent(s).
BY ORDER OF THE COURT:

Appellant’s unopposed motion for stay of mandate pending filing and resolution
of a petition for writ of certiorari is denied.

I HEREBY CERTIFY that the foregoing is a true copy of the original court order.

Served:

Albertelli Law Sara F. Holladay - Tobias, Esq. Steven Fox, Esq.

Barbara Hart Unknown Spouse Cf Miles Christian Karen E. Rushing, Clerk
N/k/a Barbara Ha

mep

Mar}VEiizabeth Kuenzél
Clerk




Filing # 83243529 E-Filed 01/11/2019 04:18:34 PM

RECEIVED, 01/11/2019 04:19:26 PM, Clerk, Second District Court of Appeal

IN THE DISTRICT COURT OF APPEAL
SECOND DISTRICT, STATE OF FLORIDA

MILES CHRISTIAN-HART,
CASE NO. 2D16-2875
Appellant, L.T. CASE NO. 2010-CA-012116 NC
VS.

WELLS FARGO BANK, N.A.,

Appellee.
/

APPELLANT’S AMENDED UNOPPOSED MOTION FOR STAY OF MANDATE
PENDING FILING AND RESOLUTION OF A PETITION FOR WRIT OF CERTIORARI

COMES NOW, the undersigned counsel, on behalf of the Appellant
herein, who files this his amended unopposed motion for stay of mandate
pending the filing and resolution of a Petition for Writ of Certiorari before the
Supreme Court of the United States, as follows:

l. Pursuant to Rule 9.310 of the Florida Rules of Appellate
Procedure and 28 U.S.C. Section 2101(f), the Appellant files
this his unopposed and agreed motion to stay the effect of the
court’s per curiam affirmance herein and denial of motion for
rehearing and motion for rehearing en banc thereon. In support,

Appellant states that on September 12, 2018, this court issued its

. i \O
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per curiam affirmance of the judgment and post judgment orders
below, and, on January 8, 2019, this court issued its amended order
denying the timely filed motion for rehearing and motion for rehearing
en banc thereon. As to appealing the same, Florida’s Constitution
sets forth the circumstances under which the Florida Supreme Court
may and must take jurisdiction. Fla. Const. Art. V., section 3{b)(3)
states that the Florida Supreme Court “may review any decision of a
district court of appeal that...expressly and directly conflicts

with a decision of another district court of appeal or of the

supreme court on the same question of law.” The Florida

Supreme Court has held that the term “expressly

requires that there be a written opinion by the district court of
appeal demonstrating the required conflict in law.” Jenkins v.

State, 385 So0.2d 1356 (Fla. 1980). Where the Second

District Court of Appeal did not issue a written opinion as to the
underlying appeal, the Appellant’s remedy is to directly appeal

to the United States Supreme Court. See, Hobbie v Unemploy-

ment Appeals Commission of Florida, 480 U.S. 136 (1987);

P‘f}’ 6 2ot 10



Palmore v. Sidoti, 466 U.S. 429 (1984). As this court issued its
amended order denying the motion for rehearing and rehearing
en banc on lanuary 8, 2019, then, absent an extension of time,
the Petition for Writ of Certiorari would be due by April 8, 2019,
and Supreme Court Rule 13.5 provides that one may

make application for an extension of time for sixty (60) days, in
which case the Petition for Writ of Certiorari would be due

by June 7, 2019. Appellee does not oppose such request for
extension of time. |n State ex rel. Gibbs v. Couch, 139 Fla.

353 {Fla. 1939), the Florida Supreme Court held that “if the

case was one that would likely be reviewed by the Federal
Court on certiorari or one in which the balance of convenience
requires suspension of this Court’s decree and a withholding

of its mandate, the stay order should be granted.” Asto the
former, the central issue is whether the Appellant’s due process
rights herein have been violated, which is a cert-worthy issue.
As noted previously, Fuentes v. Shevin, 407 U.S. 67 (1972), holds
that procedural due process guarantees the right to be heard in a

meaningful manner. As the Fourth DCA put it in Hinton v. Gold,
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813 So.2d 1057 (Fla. 4" DCA 2002), “due process

demands that the defendant be given fair notice and a

reasonable opportunity to be heard before judgment is

rendered” and “fundamental to the concept of due process is

the right to be heard which assures a full hearing, the right

to introduce evidence at a meaningful time and in a meaningful
manner, and judicial findings based upon that evidence.”

As the undersigned has alleged previously, numerous due

process errors have been committed in the course of the lower
tribunal proceedings, and subsequent thereto, and that although the
instant Uniform Final Judgment of Mortgage Foreclosure stated
that, “THIS action was tried before the Court. On the evidence
presented...” the trial court below actually entered judgment
without any competent, substantial evidence in the trial record

of the correct note and mortgage to support the judgment.

As the stipulation efiled by Wells Fargo on 9/5/18 states, “neither
the correct original note and mortgage nor a copy thereof were attached
to or appear in the trial court’s evidence record in this matter.” The

undersigned alleges that, on this basis alone, there was a violation of
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due process. As to the latter balance of the convenience, the
Appellee will not be prejudiced by a stay herein and does not oppose the
present motion. Thus, a stay herein is appropriate and necessary
to preserve the status quo. As is clear from the attached

email, opposing counsel sought and obtained permission from
Wells Fargo to authorize the stay making the present request
unopposed. The undersigned would like to elaborate on the
effect of a denial of stay. Supreme Court Rule 23 states that

a party to a judgment sought to be reviewed may presentto a
Justice an application to stay the enforcement of that judgment
and that “An application for a stay shall set out with particularity
why the relief sought is not available from any other court or
judge. Exceptin the most extraordinary circumstances, an
application for a stay will not be entertained unless the relief
requested was first sought in the appropriate court or

courts below or from a judge or judges thereof. An application for
a stay shall identify the judgment sought to be reviewed and

have appended thereto a copy of the order and opinion,
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if any, and a copy of the order, if any, of the court

or judge below denying the relief sought, and shall

set out specific reasons why a stay is justified.” Supreme

Court Rule 23 further states that, “A judge, court or

Justice granting an application for a stay pending review by

this Court may condition the stay on the filing of a supersedeas

bond having an approved surety or sureties.” However,

neither party hereto requests the filing of such a bond.

The undersigned thus files this amended motion for stay of

mandate in order to preserve the status quo between the parties.
WHEREFORE, the Appellant moves the court to stay the

effect of its 9/12/18, per curiam affirmance, and the effect of

its 1/8/19, amended denial of the motion for rehearing and motion

for rehearing en banc, until a Petition for Writ of Certiorari with the

Supreme Court of the United States has been filed, the Supreme

Court of the United States has resolved said petition, and any and

all appeals herein have been fully resolved. If this request is denied,

the undersigned requests this court to please set forth the basis for

denial in the order.
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Respectfully submitted on January 11, 2019

/s/ Steven Fox

Steven Fox, FBN 246654
Attorney for Appellant Hart
4634 Higel Avenue
Sarasota, Florida 34242
(941) 225-3676

Email: stalanfox@msn.com

CERTIFICATE OF NON-OBJECTION FROM OPPOSING COUNSEL

I HEREBY CERTIFY that the undersigned has contacted
opposing counsel as to the above motion who has expressed
no objection to the same. Attached hereto is a copy of the
email previously filed herein.

/s/ Steven Fox

Steven Fox, FBN 246654
Attorney for Appellant Hart
4634 Higel Avenue
Sarasota, Florida 34242
(941) 225-3676

Email: stalanfox@msn.com

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the foregoing has been
furnished by email or by U.S. Mail on January 11, 2019, to the following:

VIA EMAIL

’[}PP é 76‘{’ /0



Sara F. Holladay-Tobias

Emily Rottmann

Hal Houston

McGuireWoods LLP

50 N. Laura Street

Jacksonville, Florida 32202
stobias@mcguirewoods.com
erottmann@mcguirewoods.com
hhouston@mcguirewoods.com
flservice@mcguirewoods.com

Albertelli Law

P.O. Box 23028

Tampa, Florida 33623
Attorney for Appellee
servealaw@albertellilaw.com

Milan Brkich, Esquire
1660 Ringling Blvd.
Second Floor

Sarasota, Florida 34236
mbrkich@scgov.net

VIA U.5. MAIL

The Unknown Spouse of Miles
Christian Hart n/k/a Barbara Hart
3439 Belmont Road

Sarasota, Florida 34232

David M. Demarest, President
Sarasota Springs Community
Association, Inc.

4210 Ruth Way

Sarasota, Florida 34232

/s/ Steven Fox




Steven Fox, FBN 246654
Attorney for Appellant Hart
4634 Higel Avenue
Sarasota, Florida 34242
{941) 225-3676

Email: stalanfox@msn.com
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Hart - Stay approved

Holladay-Tobias, Sara F. <stobias@mcguirewoods.com>
Thu 10/18/2018, 9:15 AM

To: steven fox <stalanfox@msn.com>

Steven - Good news — | heard last night from my client that they approve a stay of the foreclosure sale
pending resclution of all appeals. -

Sara F. Holladay-Tobias

Partner

McGuireWoods LLP

Bank of America Tower

50 North Laura Street

Suite 3300

Jacksonville, FL. 32202-3661
T. +1904 798 2652

M:+1 904 382 8639

F: +1 904 360 6317
stebias@mcguirewoods.com
Bio | VCard | www.mcguirewoods.com

McCUIREWOODS

This e-mail from McGuireWeoods may contain confidential or privileged information. if you are not the intended recipient,

please advise by return e-mail and defete immediately without reading or forwarding to others.
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
SECOND DISTRICT, POST OFFICE BOX 327, LAKELAND, FL 33802-0327

January 14, 2019

**CONSOLIDATED***
CASE NO.: 2D16-2875,
2D17-1110

L.T. No.: 2010-CA-012116 NC,
2010-CA-012116-NC

MILES CHRISTIAN - HART '2 WELLS FARGO BANK, N. A.

Appellant / Petitioner(s), Appellee / Respondent(s).

BY ORDER OF THE COURT:

Appellant’s January 11, 2019, amended motion for stay of mandate is stricken as
unauthorized. Counsel is cautioned that further motions filed in this appeal, arguing the
same issues previously ruled upon by this court may subject him to sanctions.

| HEREBY CERTIFY that the foregoing is a true copy of the original court order.

Served:

Mitan Brkich, Esq. Albertelli Law Steven Fox, Esg.

Emily Y. Rotimann, Esq. C. H. Houston, I 1 |, Esq. Karen E. Rushing, Clerk
Barbara Hart Sara F. Holladay-Tobias, Esq.

ec

Maryvfi!izabeth Kuenzel
Clerk
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Filing # 83616674 E-Filed 01/19/2019 09:04:15 PM

IN THE CIRCUIT COURT OF THE
12™ JUDICIAL CIRCUIT, IN AND FOR
SARASOTA COUNTY, FLORIDA

CASE NO. 2010 CA 012116 NC

WELLS FARGO BANK, N.A,,
Plaintiff,

VS.

MILES CHRISTIAN-HART,

Defendant.

STIPULATION OF PARTIES

COMES NOW, the Plaintiff, WELLS FARGO BANK, N.A., and
the Defendant, MILES CHRISTIAN-HART, through counsel, who file
this Stipulation of Parties concerning any issuance of Mandate herein
by the District Court of Appeal of the State of Florida, Second
District, for the consolidated appeal of Case No. 2010 CA 012116 NC,
in Second DCA Case No. 2D16-2875, and in Second DCA Case No.
2D17-1110, as foliows:

I. The Defendant/Appellant intends to file a Petition for

ppp & oy
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Writ of Certiorari before the Supreme Court of the United States
of the Second District Court of Appeal’s 9/12/18 per curiam
affirmance of the trial court’s judgment and post judgment
orders herein, and of the Second District Court of Appeal’s
1/8/19 amended order denying the timely filed motion for
rehearing and rehearing en banc thereon, and, as such, the
parties hereto stipulate and agree that notwithstanding any
issuance of Mandate, neither side will proceed to schedule

or reschedule a foreclosure sale herein, pending the filing

and resolution of said Petition for Writ of Certiorari before the
Supreme Court of the United States and the resolution of all
appeals.

Respectfully submitted on January 19, 2019

/s/ Steven Fox /s/ Sara F. Holladay-Tobias

Steven Fox, FBN 246654 Sara F. Holladay-Tobias, FBN 026225
Attorney for Miles Christian-Hart  Attorney for Wells Fargo Bank, N.A.
4634 Higel Avenue 50 North Laura Street, Suite 3300
Sarasota, Florida 34242 Jacksonville, Florida 32202

(941) 225-3676 (904) 798-3200

Email: stalanfox@msn.com Email: stobias/mcguirewoods.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been
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furnished by email or by U.S. Mail on January 19, 2019, to the following:

VIA EMAIL

Sara F. Holladay-Tobias

Emily Rottmann

Hal Houston

McGuireWoods LLP

50 N. Laura Street

Jacksonville, Florida 32202
stobias@mcguirewoods.com
erottmann@mcguirewoods.com
hhouston@mcguirewoods.com
flservice@mcguirewoods.com

Albertelli Law

P.0. Box 23028

Tampa, Florida 33623
Attorney for Appeliee
servealaw@albertellilaw.com

Milan Brkich, Esquire
1660 Ringling Blvd.
Second Floor

Sarasota, Florida 34236
mbrkich@scpov.net

VIA U.S. MAIL

The Unknown Spouse of Miles
Christian Hart n/k/a Barbara Hart
3439 Belmont Road

Sarasota, Florida 34232

David M. Demarest, President
Sarasota Springs Community
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Association, Inc.
4210 Ruth Way
Sarasota, Florida 34232

/s/ Steven Fox

Steven Fox, FBN 246654
Attorney for Miles Christian-Hart
4634 Higel Avenue

Sarasota, Florida 34242

(941) 225-3676

Email: stalanfox@msn.com
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M A N D A T E

from

DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA

SECOND DISTRICT

THIS CAUSE HAVING BEEN BROUGHT TO THIS COURT BY APPEAL, AND
AFTER DUE CONSIDERATION THE COURT HAVING ISSUED ITS OPINION;

YOU ARE HEREBY COMMANDED THAT SUCH FURTHER PROCEEDINGS

BE HAD IN SAID CAUSE, IF REQUIRED, IN ACCORDANCE WITH THE OPINION OF
THIS COURT ATTACHED HERETO AND INCORPORATED AS PART OF THIS ORDER,
AND WITH THE RULES OF PROCEDURE AND LAWS OF THE STATE OF FLORIDA.

WITNESS THE HONORABLE EDWARD C. LAROSE CHIEF JUDGE OF THE

DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA, SECOND DISTRICT, AND

THE SEAL OF THE SAID COURT AT LAKELAND, FLORIDA ON THIS DAY.

DATE: February 06, 2019

SECOND DCA CASE NO. 16-2875, 2D17-1110

COUNTY OF ORIGIN:  Sarasota

LOWER TRIBUNAL CASE NO. 2010-CA-012116 NC, 2010-CA-012116-NC

CASE STYLE: MILES CHRISTIAN - HART v. WELLS FARGO BANK, N. A

WMoy el e Vo]
Mary Elizabeth Kuenzél
Clerk

cC;
Sara F. Holladay - Tobias, Esq. Emily Y. Rottmann, Esq. Steven Fox, Esq.
Karen E. Rushing, Clerk

mep
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IN THE TWELFTH JUDICIAL CIRCUIT COURT
IN AND FOR SARASOTA COUNTY, FLORIDA

WELLS FARGO BANK, N.A.,
Plaintiff,

Case No.: 2010-CA-12116-NC
V.

Circuit Civil Division E
MILES CHRISTIAN HART, et al.,
Defendant. '

ORDER RESCHEDULING FORECLOSURE SALE

The Court previously entered a final judgment of foreclosure in this action
on April 7, 2015. The Court cancelled the previous foreclosure sale date. There is
no legal impediment to rescheduling the foreclosure sale.

IT IS ORDERED:

1. The judicial foreclosure sale is rescheduled to take place on June 21,
2019 at 9:00 a.m. online at www sarasota.realforeclose.com pursuant
to the provisions of the final judgment previously entered in this case.

DONE AND ORDERED in open Court in Sarasota County, Florida, on

2/21/2019.

Hunfer W. Canéoll, Circuit Judge

Copies in open Court to:
Mr. Bowyer and Ms. Calvin for Plaintiff, Attorneys for Plaintiffs
Mr. Fox, Attorneys for Defendants

To the extent there is any party not present, counsel for Plaintift shall serve a
copy of this Order and file a certificate of mailing in the Court file.

Page 1 of 1
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IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT iN AND FOR SARASOTA COUNTY, FLORIDA
D IN THE COUNTY COURT IN AND FOR SARASOTA COUNTY, FLORIDA

CASE NUMBER: 2010 CA 012116 NG

WELLS FARGO BANK N A
PLAINTIFF

Vs

MILES CHRISTIAN HART

THE UNKNOWN SPOUSE OF MILES CHRISTIAN HART

ANY AND ALL UNKNOWN PARTIES CLAIMING BY THROUGH UN
SARASOTA COUNTY

SARASOTA SPRINGS COMMUNITY ASSOCIATION, INC.

TENANT #1
TENANT #2
TENANT #3
TENANT #4
DEFENDANT
COURT APPEARANCE RECORD

JUDGE: HUNTER W CARROLL. Evidence Record #

DEPUTY CLERK: D ACEVEDO-GONZALEZ

PLTF. ATTY: CHARLENE CALHOURN Plaintiff #

JASON BOWYER

DEF.ATTY: STEVEN FOX Defendant #

CT.RPTR: LISA ROLLINS - GUARDIAN
RULE INVOKED: [ YES Vv NO
JURY SWORN: ™ YES W NO
PLAINTIFF'S WITNESSES SWORN: DEFENDANT'S WITNESSES SWORN:
Name Testified Name Testified

1). 1). MILES CHRISTIAN HART

2). 2).

3). 3).

4). 4).

5). 5).
PLAINTIFF'S MOTIONS: DEFENDANT'S MOTIONS:
Date/Motion/Ruling Date/Motion/Ruling

1). 1). MOTICN TO STAY

RULING: DENIED. SALE HAS BEEN RESCHEDULED TO
SALE DATE: JUNE 2157, 2019 AT 9AM. ORDER ENTERD.

2). 2).

3). 3).

4). 4.

5). 5).

JURYPOLLED: YES [ ND W

KAREN E. RUSHING
CLERK OF THE CIRCUIT COURT

BY: D ACEVEDO-GONZALEZ DATE: February 21, 2019
Deputy Clerk
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IN THE TWELFTH JUDICIAL CIRCUIT COURT
IN AND FOR SARASOTA COUNTY, FLORIDA

Wells Fargo Bank, . 4. Case No_ 20 10-CaA~/ 3]~/

—

£

Division

v
Miles (heishan —Hert

ORDER

j}%m;&x&gjaimmm@w Forechyore Sl

BEFORE THE COURT on 4/22'/[‘1 SA‘ '/ i9  was/were the following motions:
fendio
E«c,s:c)\u{«u Cols o foo ke, yfigf2o1q CHTV é//gj
— Deferdnt Herts o fns mofon for  Sfauy

Having heard the argument of counsel/parties and being advised in the premises, it is

ORDERED AND ADJUDGED as follows: _ For e reason g em lehad 1A
OPV\ cOuf+ beth“cf o Cat chwkf S Co & ()Qo/uu
_&.\a“\vf\ o0 H‘ OLD¥S /u,9+ l"ou)—t— \(’Lu. /q r_éj ad,\{u—- 4&;

“\)M Se o Tl %Y‘mjcf'h}' ﬁ" a;[ e ARJ&M»“
Sl 4" ’L}L\-/(- <ﬂ/~{4 (bsr\. & LL)D./fd chs IMI‘;_ A/hgf (“JQ"P/C./Q_.AV--—

DONE AND ORDERED in Sarasota County, Florida, on 5 / 2-1 / 2ol 9

i

Cl‘g”cmT\JﬁDGE

Copies distributed to counsel/parties M in Court or via U.S. Mail or via email to:

Plaintiff’s counsel / Plaintiff pro se
_ Y2 Defendant’s counsel / Defendant pro se e FoxX 1~ (o b
__Otheras follows: _paFo $e.scrve. Orlee on AL ‘pc,[/»—,

115.doc
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Filing # 90364697 E Flled 05/3 1/2019 10: 30 27 AM

Serial Number
19-014578

STATE OF FLORIDA

Published Weekly
Sarasota, Sarasota County, Florida

COUNTY OF SARASOTA

2010 CA 012116 NC

Before the undersigned anthority personally appeared Karen Ovadia who
on oath says that he/she is Publisher's Representative of the Business Observer a
weekly newspaper published at Sarasota, Sarasoia County, Florida; that the attached

copy of advertisement,

being a Notice of Rescheduled Sake

in the matter of Wells Fargo Bank vs, Miles Christian Hart et al

in the Circuit Court, was published in said newspaper in the

1ssues of 5/24/2019, 5/31/2019

Affiant further says that the said Business Observer is a newspaper
published at Sarasota, Sarasota County, Florida, and that said newspaper has
ieretofore been continuously published and has been entered as periodicals matter
at the Post Office 10 Sarasota in said Sarasota County, Florida, for a period of one
year next preceding the first publication of the attached copy of advertisement; and
affrant further says that he/she has neither paid nor promised any person, {irm or
corporation any discount, rebate, commnzission or refund for the purpose of securing
this advertisement for publication in said newspaper.
*This Notice was placed on the newspapet’s website and floridapublicnotices.com
on the same day the notice appeared in the newspaper.

Sworn 1o and subscribed helore me tus

3lstday of May. 2019 AD.

Ko B

Karen Ovadia

by Karen Ovadia who 1s personally known to me.

N o

f \‘nu!\ E’Uh]u ‘alnlt. of Florida

S,

flad OZ/A1TANTO TN AL AN
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NOTICE OF RESC 7 5 :
RCTHE CERCVIT COAiRT OF THE
TWELFTH JUBICIAL CIRCUIT
BN AND FOR SARASOTA COUNTY.
FLORDA
CIVIL ACTION
CASE NOL 2010 UA €1 2218 NC

WELLS FARCO BANK, N.A,
Plajistifl; vs.

MILES CHRISTIAN IEART, et al,
Defendantis).

NOTICE 15 HERERY GIVEN Pursrant
ti an Ondor Resrheduling Forecdosune
Snle dated Febroasy 21, 2035, and on-
teredd in Case Noo 2010 CA 012716 NC
abthe Civesit Conrt of the Twelfth Judi-
chad Cirehit I and for Sarasdn Casnty,
Fraruda dn which Wells Yanme Bank,
N.A.L i the Plaintid and Miles Chris-
Gan Has, Serasna Coundy, Sarasota
Spings Community Associstion, e,
The Unknown Souse of Miles Chiis-
dan Hart wikin Harbors Hart, are des
fendants, the Sarssota Counly Clerk of
the Cireait Coat will sell te the highest
s Bost biddder for cash anjon the Jorer
netr wwwsrrisobio pesiforechse, com,
Saepsa Coupty, Florida ot o0 on
the 2ith duy of June, 2038, the Sllow-
it propesty ax st fonk in
pad Judgivent of Forvelosure:

o3, UNIT 2, SARASUTA
SUBDIVISION, AC.
CORIMNG TO THE MAP OR
PLAT THEREOF, AS HFCORE
EDIN FLAT BOOER § AT PAGE
£, GF THE PLULIC RECORDS
OF  SAHASOTA  COUNTY,

A N ISI LAMONT BLVLY,

Am prervon claitnig AD itenvst bt the
‘nr’piws frone e saie, if auy, ather than
Uhe propesty awher as of she dute of the
Lis Pensfons prust e 2 clagpr witisin G
iy afier the sale,

Wy are 4 person wish a disahithy
wha needs any accomnuaiation fu or
der (o partivipate @ tus proveeding,
v sre epttled, a8 noeost s0 v, o the
|J’1!\H-ya" ufu S{ETH Nwlmu: & Eu s

il
FARY, at feast

OF vesiee Bppirred,
Dated i Hilks lmn/nx,i: ( oty Fhorie
dotne 21th dsy of My, o
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e RECORDED IN OFFICTAL RECORDS
INSTRUMENT # 2008005246 1 FG

2006 JAN 17 01:29 PH
KAREN E, RJSHING
CLERK OF THE CIRCUIT COURT
SARASOTA COUNTY,FLORIDA

HIAMES Recelpt#736846
Recording Reguested By:

Regigns Finuncial Corporation

hen Recorded Return To:

Regions Loan Servicing Release " i A

P G Box 4397

Montgomery, AL 36103 l iﬁ wwmmmw%
2000099266

H

" RELEASE OF MORTGAGE

STATE OF FLORIDA
COUNTY OF SARASOTA

KNOWN ALL MEN BY THESE PRESENTS that REGIONS BANK, holder of u certain Mortzage,
whose parties, daies and recording inforination are below, does hereby acknowledge that it has received

full payment and satisfaction of the same, and in consideration thereof, dues hereby cance! and discharge
said Morgage.

Loan #: 25100002510275962

Original Mortgagor: MILES CHRISTIAN HART E8R282
Original Morlgagee: REGIONS BANK ES IR L
Date of Mortgage: 07/02/2004 [, %
Date Recarded: 08/19/2004 ’G P25
Book: Page: INSTRUMENT #2004161726 g, 7ok
_— e S A s
INWITNEST WHEREOF, by e Ufficers duly auiherized, Ras duly sxecuted tie Foregoing insiniment | g
on this Japuary 06, 2006. | l o g —
INON) OHBlE

By: A AN k)\ 1} 9

1A MCBRIDE, SUPERVISOR CINQ)J VICK, MANAGER g a

STATE OF ALABAMA
COUNTY OF MONTGOMERY

¥,

Lo oy , a Notary Public, i and for said Counly and State, do hereby certify thm
FELECIA MCBRIDE, SUPERVISOR, who is signed to the foregeing document and who is known 1o
me, sworn {0 {or affirimed) and suscribed before me an this day, that beiny informed of the conteats of
said instroment, she as such officer and with full authority, executed the same voluatarily Tor and as the
aet of said curporation.

WITNESS my hand and official seal this January 006, 2006, - B

. {SEAL)
(Ng'l'ARY) T

Kelly Westbrock . Ts

DocuNomEsplin e RA WYATT LOAN AMT §52,500 ' -7
04275 My Commission Expires
050 April 12, 2009

12/6/05

TR

*STATE OF FLORIDA, COUNTY OF SARASOTA

i hereby canifythat the foregoihg is a true and correct gopy
I COU ,Ff pages thr_oug!'l of the instrument M
= d‘,‘.-- """ r}.s office. The original insfrument filed contains

‘Hed 04/08/2hl§ ]028 /-\";\"]m—'Km"en FRuqhmo (“lelknfthe Circait Court. Sarasota Countv. FI.




REGORDED 1N DFFILTAL RERRTG
NGTRENT ¢ 200610172 7 7§

2006 JUN 09 02:43 P
KAREN E, RUSHING
CLERK OF THE CIRDUIT BOURT
SARASDTA COUNTY,FLORIDA:
BEOURSEY  Receirti7ohl3n

. ' ! ™
1 LIS B4 TR & | 1
IR
. Bl
Recording Requested By: 2005107172
Regions Financial Corporation
When Recorded Eetun To:
i Regions Loan Servicing Release
B O P O Box 4897
; Montgomery, AL 36103, . -
% 25100002518226962 042753 026 06/06
e
o
%@ REINSTATEMENT OF MORTGAGS
’ RECONFIRMATION OF LIEN
5 STATE OF FLORIDA
% COUNTY OF-SARASOTA.
‘ Before me, the undersigned authorily, on this day personally appeared FELECIA MCBRIDE,
L SUPERVISOR of-REGIONS BANK, Being of sound mind and {awfal age and lnown to the
:ff‘ undersigned 1o be the person whose name is subscribed fo this jnstrument and, after first being
g duly sworn, did state the following (o be e
gf; Lo On 07/02/2004, MILES CHRISTIAN HART, AN UNMARRIED MAN (hercinafter referred
% to a5 "Mortgagor”) Executed 2 Morlgage in the original principal sum of 52,500.00 payable to
.;%; REGIONS BANK,
:ﬁ 2. The Mertgage wos recorded on 08/19/2004 in the Recorder of Deeds Office for SARASOTA
%;, County, Florida in Book at Page s Instrument 2004161726, which covered the property
i) deseribed as follows: '
LOT 253, UNIT 2, SARASOTA SPRINGS SUBDIVISION
3. REGIONS BANK, an Alabama Corporation, eivoncously executed a Releass of Montgage for
the 52,500.00 Morigags. The Release of Mari gege dated G1/06/2006 was filed in the Office of
the Recorder of Deeds for SARASOTA County, Florida on 011 7/2006 in Book [ Page .-
INSTRUMENTY 2006009266, B
REGIONS BANK desires to rzconfirm the fien and reconfirm the existence of the 52,500.00
Morigage a5 2 {irst priority lien on the Morlgaged Properts e
SRE

hpp 15 [0t &



R S R e

e
>
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NOW THEREFORE, in consideration of the foregoing, REGIONS BANK, hereby asserts and
affirms the following:

4. REGIONS BANK hereby confimms the continuing existence and validity of the firstlien of

the 52,500.00 Morigage recorded in the Office of the Recorder of Deeds for SARASOTA
County, Fionda.

3. The action laken by REGIONS BANK to discharge the 52,500.00 Mortgage was in etror and
is void, no consideration having been paid by the Mortgagor for such Relesse.

Executed this on June 2, 2006
REGIONS BANK
£

/’24_0 PAIP NS
?61,@5 MCBRIDE; SUPERVISOR

STATE OF ALABAMA
COUNTY OF MONTGOMERY

On June 2, 2006 before m;BDMY\U(Q FB@“/ ,  Notary Public inand fos
Montzomery County, in the State of Alabama, personally eppeared FELECIA MCBRIDE,
SUPERVISOR, personally known te me to be the person whose name js subscribed to the within
her authorized capacity, and that by histher signature on the instrument the person of the entity
apon behalf of which the person acted executed the instmument.

Witness my hand and official seal

M@?@ | L f

NOTARY PUBLIC

Yometa Ray
ity Commission Explras G1-0T-2007

Document Prepared by TOMEKA RAY

¥rack 2

fpp 15 206"



RECORIED I8 CEFICIAL RECCRDS

R ]
INSTRIBENT & 2005283815 1 P
Racording Requested By . g
%MER!CA S SERVICING COMPANY Cls'ggés 8"Fn Tgﬁuﬁﬁ"fk’f&ﬁ?ﬁgﬂ?
When Recorded Return To: ASAMS  Receirt#729451

MILES CHRISTIAN-HART

S P

L HENE T LU

Amesica’s Servicing. Company.#:1205036312 *CHRISTIAN-HART" .Lender. IC:HI1002/B02320457 ~ Sarasata,-Flerida B
MERS #: 1000936 0435103500 6 VRU #: 1-888-679-6377

KNOW ALL MEN BY THESE PRESENTS that MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. AS
NOMINEE GENERAL MORTGAGE CORPORATION OF AMERICA whosa addrass is 4185 HALLMARK PARKWAY,
SAN BERNARDING, CA 92407 hoider of & cerlain Mortgage, whose parties, dates and recording inforrmation are
below, does hereby acknowledge that it has received full payment and satisfaction of the same, and in consideration
thereof, does hereby cancel and discharge said Morigage.

Original Morgagor: MILES CHRISTIAN-HART , AN UNMARRIED MAN

Original Mosigages: MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. AS NOMINEE FOR GENERAL
MORTGAGE CORPORATION OF AMERICA

Dated: 02/27/2004 Recorged: (3/01/2004 in Book/Resl/Liber: NIA Page/Folio: N/A as instrument No,: 2004037322
in the County of Sarasota State of Florida

Property Address: 3438 BELMONT BLVD, SARASOTYA, FL 34232

IN WITNESS WHERECF, MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. AS NOMINEE GEMERAL
MORTGAGE CORPCRATION OF AMERICA by the officers duly authorized, has duly execuled the foregolng
insteument.

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC, AS NOMINEE GENERAL MORTGAGE
CORPCRATION OF AMERICA
On December 16th, 2005

By
LYDiA

ERA, Assistant Secretary

TNES. WITNESS
% ‘7”7/5//»/4( e

TOMNYA MARSHALL DION CHESSAR

STATE OF California
COUNTY OF San Berrarding

COn December 16th, 2005, before me, PATRICIA RODNEY-DAVIS, a Notary Public in and for San Bemarding in the
State of California, personally appeared LYDIA BERRERA, Assistant Sacretary, pessonally known to ma for proved
o me on the basis of satisfacicry evidence} to be the person(s) whose name(s} is/are subscribad to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity, and
that by his/herftheir signature on the instrument the persands), or the entity upon behall of which the parsan(s) acted,
executed the instrument.

__WITNESS my hand and official seal,

PATRICIA RODNEY-DAVIS
468038__.

NG?A?YMFUSLC CALIF

’ |

. / SAN BERMADNO CONTY
rex Feb. 3. 2008

PATRICIA RODNEY-DAVIS
Nolary Expires: 02/03/2008 #1468036
(This araa for notarial seail)

Prepared By: Kathleen Fugate {106), AMERICA'S SERVICING COMPANY 4185 HALLMARK PARKWAY, MAC # X0702.013,

SAN BERNARDINO, CA 92407, gﬁfﬁgcaé FL}DA. COUNTY OF SARASOTA
t

G\,n' cqjﬁsereby cerl t the foregcyg is a tnve and correct zy
:‘ through of the instrument filegrin

bpges
fﬁce THa original instrdment filed contains

G000COD00COCHD0T LBS30™ FLEARAS® 120516317 FLETATE T} WEMF®
: py has no redaclidns. as been

RE I W ME 1205 52000,

‘Hed 040877018 1678 AM - Karen F Ruchinag Marls n{' fho {"‘4-‘.-;-1 115 (Vnnrf an--‘ncnhm oty

¥



EVIDENCE/EXHIBIT RECORD
NUMBER: 36233

CASE NUMBER: 2 DATE: 4 Yl JUDGE?%ML
CLERK: i (W
PLAINTIFFISTATE: osreuommesponneur

Wells Fdrgo Bank /V/I MitS Christion Hart
Ao e e ™™ Qi Oy

Compiete for Criminal Cases Only:
Agency: Agency# State Atty# Property#

[] Defendant
[Ward [ ]JGuardian [JBeneficlary [JPersonal Rep [Jinterveners

Description

(il 10 O] 0

Side A - Page .1 of - . B*thmrdous Danfugs F=Firearms/ammunition MxMoney W=Weapon

AFF ] Dﬂp 25
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2) Exhibits transferred to Jury for doiibmtlon From date & $me
] Al admitted items [ JExcluded items: To date & time
Comments:

Custody transferrad from: !
(deputy clerk or supervisor signature) (position titie) (date)

Delivered to: / !

{name) (title) (date)

4) Exhibit(s) [ JSecured [ jTransported [ ] Stored for Court Event Continued [_] Other

Deliverad to: /
{deputy clerk or supervisor signature) {position titie) (date)

Exhibits secured at /
(location)

nageme
A) Exhibit{s) to be filed for record only-

Location: | ISecure invault | ] Secure in case file LlOther
B) Exhibit{s) to be filed for record and scanned:

vl

Location: [Eéocu in vault Secure in case file [Jother
Received from: AZ 27_‘[226 é/?ﬁgﬂ Delivered to; CAAL0S  8x2phA) e,

Received fmm:_p / | Mﬁtgﬂ/& I;’ {/ﬁ

RECEIPT

1, , have received the following Exhibit(s)

Per oraliwritten order of Judge on this day of
/

Signature Title

SPECIAL NOTES o

Side B - Page 2 of . AF’F /7 Z of 28
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LOAN NUMBER: 5952200349 .
NOTE

03/14/086 VENICE . FL

[Datel [Cityl {Statel
438 CERROMAR LANE 377, VENICE, FL 34283 :

{Property Addressl

1. BORROWER'S PROMISE TOPAY
In return for a loan that1 have received, [ promise to pay U.S. § 75,000.00 »  (this amount is called
"Principal™}, plus interest, to the order of the Lender. The Lenderis BANK OF AMERICA, N.A.

I will make all payments under this Note in the form of cash, check or money order.
I understand that the Lender may transfer this Note. The Lender or anyone who takes this Note by transfer and who.
is entitled to receive payments under this Note is called the "Note Holder.”

2. INTEREST

Interest will be charged on unpaid principal until the full amount of Principal has been paid. I will pay interest at a
yearly rate of 6,375 %.

The interest rate required by this Section 2 is the rate I wiil pay both before and after any default described in Section
6(B) of this Note.

3. PAYMENTS

{A) Time and Place of Payments

[ will pay principal and interest by making a payment every month.

[ will make my monthly payment on the 187 day of each month beginningon  MAY 01, 2006 .
I will make these payments every month until [ have paid all of the principal and interest and any other charges described
below that I may owe under this Note, Each monthly payment will be applied as of its scheduled due date and will be
applied tointerest before Principal. If, on APRIL 01, 2038 ., I still owe amounts under
this Note, 1 will pay those amounts in full on that date, which is called the "Maturity Date.”

[ will make my monthly paymentsat BANK OF AMERICA, P.O. BOX 8000, GETZVILLE, NY

14068~9000 or at a different place if required by the Note Holder,
{B) Amount of Monthly Payments
My monthly payment will be in the amountof US. § 487.81

4, BORROWER'S RIGHT TOPREPAY

| HAVE THE RIGHT TO MAKE PAYMENTS OF PRINCIPAL AT ANY TIME BEFORE THEY ARE DUE. A PAYMENT OF PRINCIPAL ONLY IS
KNOWN AS A "PREPAYMENT.® WHEN | MAKE A PREPAYMENT, | Witl TELL THE NOTE HOLDER IN WRITING THAT | AM OOING SC. f MaY
NOT DESIGNATE A PAYMENT AS A PREPAYMENT |F i HAVE NOT MADE ALL THE MONTHLY PAYMENTS DUE UNDER THIS NOTE.

I MAY MAKE A FULL PREPAYMENT OR PARTIAL PREPAYMENT WITHOUT PAYING ANY PREPAYMENT CHARGE. AFTER PAYING ANY LATE
FEES OR OUTSTANDING FEES THAT | OWE, THE NOTE HOLDER WIL: USE MY PREFPAYMENTS TO REDUCE THE AMOUNT OF PRINCIPAL THAT |
OWE UNDER THIS NOTE. HOWEVER, THE NOTE HOLDER MAY APPLY MY PREPAYMENT TO THE ACCRUED AND UNPAID INTEREST ON THE
PREPAYMENT AMOUNT BEFORE APPLYING MY PREPAYMENT TG REDUCE THE PRINCIPAL AMOUNT DF THIS NOTE. IF ¢ MAKE A FPARTIAL
PREPAYMENT, THERE WILL BE NO CHANGES IN THE DUE OATES OR IN THE AWOUNT OF MY MONTHLY PAYMENT UNLESS THE NOTE HOLDER
AGREES N WRITING 70 THOSE CHANGES. : '

\i\\ﬁ\lﬂﬂﬁ\ﬁ\ﬂ\l\\ﬂ\ﬂ\\H\H\ﬂE\E\!\\!l!l\jﬂ\\ﬂ\g\lli\lﬁ

610 870824744

FLORIDA FIXED RATE NOTE - Single Family
Puge 1 of 3
BSENIFL) ©10n " WMP MORTGAGE FORMS - (aoo)sn—ns:

HIIHI B0 Illllfﬁlllllllll il
App 7 2of 2
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5. LOAN CHARGES

If a law, which applies to this loan and which sets maximum loan charges, is finally interpreted so that the interest
or other loan charges collected or to be collected in connection with this loan exceed the permitted limits, then: {a) any
such loan charge shall be reduced by the amount necessary to reduce the charge to the permitted limit; and {b) any sums
already collected from me which exceeded permitted limits will be refunded to me. The Note Holder may choose to
make this refund by reducing the Principal I owe under this Note or by making a direct payment to me. If a refund
reduces Principal, the reduction will be treated as a partial Prepayment.

6. BORROWER’S FAILURE TO PAY AS REQUIRED

{A) Late Charge for Overdue Payments

If the Note Holder has not received the full amount of any monthly payment by theendof 15
calendar days after the date it is due, I will pay a late charge to the Note Holder. The amount of the charge will be

5.0 % of my overdue payment of principal and interest, I will pay this late charge promptly but
only once on each late payment.

(B) Default

If  do not pay the full amount of each monthly payment on the date it is due, I will be in defauit.

{C) Notice of Default

If I am in default, the Note Holder may send me a written notice telling me that if I do not pay the overdue amount
by a certain date, the Note Holder may require me to pay immediately the full amount of Principal which has not been
paid and all the interest that [ owe on that amount. That date must be at least 30 days after the date on which the notice
is mailed 1o me or delivered by other means,

(D) No Waiver By Note Holder

Even if, at a time when I am in default, the Note Holder does not require me to pay immediately in full as
described above, the Note Holder will still have the right to do so if I am in default at a later time.

{E) Payment of Note Holder's Costs and Expenses

If the Note Holder has required me to pay immediately in full as described above, the Note Holder will have the
right to be paid back by me for all of its costs and expenses in enforcing this Note to the extent not prohibited by
applicable law. Those expenses include, for example, reasonable attorneys’ fees.

7. GIVING OF NOTICES

Unless applicable law requires a different method, any notice that must be given to me under this Note will be
given by delivering it or by mailing it by first class mail to me at the Property Address above or at a different address if
I give the Note Holder a notice of my different address.

Any notice that must be given to the Note Holder under this Note will be given by delivering it or by mailing it by
first class mail to the Note Holder at the address stated in Section 3{A) above or at a different address if I am given a
notice of that different address.

8. OBLIGATIONS OF PERSONS UNDER THIS NOTE

If more than one person signs this Note, each person is fully and personally obligated to keep ail of the promises
made in this Note, including the promise to pay the full amount owed. Any person who is a guarantor, surety or
endorser of this Note is also obligated to do these things. Any person who takes over these obligations, including the
obligations of a guarantor, surety or endorser of this Note, is also obligated to keep all of the promises made in this
Note. The Note Holder may enforce its rights under this Note against each person individually or against ali of us
together. This means that any one of us may be required to pay all of the amounts owed under this Note.

9. WAIVERS

I and any other person who has obligations under this Note waive the rights of Presentment and Notice of
Dishonor. "Presentment” means the right to require the Note Holder to demand payment of amounts due. "Notice of
Dishonor” means the right to require the Note Holder to give notice to other persons that amounts due have not been
paid.

10. UNIFORM SECURED NOTE

This Note is a uniform instrument with limited variations in some jurisdictions. In addition to the protections
given to the Note Holder under this Note, a Mortgage, Desd of Trust, or Security Deed (the "Security Instrument™),
dated the same date as this Note, protects the Note Holder from possible losses which might result if I do not keep the

BSENIFL) w10n

Page 2 of 3
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the promises which I make in this Note. That Security Instrument describes how and under what conditions 1 may be
required to make immediate payment in full of all amounts I owe under this Note. Some of those conditions read as

follows:

If all or any part of the Property or any Interest in the Property is sold or transferred {or if Borrower is
not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender’s prior written
consent, Lender may require immediate payment in full of all sums secured by this Security Instrument,
However, this option shall not be exercised by Lender if such exercise is prohibited by Applicable Law,

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 15 within
which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these sums
prior to the expiration of this period, Lender may invoke any remedies permitted by this Security Instrument

without further notice or demand on Borrower.

11. DOCUMENTARY TAX

The state documentary tax due on this Note has been paid on the mortgage securing this indebtedness.

WITNESS THE HAND(S) AND SEAIL(S) OF THE UNDERSIGNED.

%ﬁ@; @@m @2

{Seal)
PHYLLIS E £AVAGE -Borrower
{Seal)
~Borrower
RDER OF
pAY TO THEQ - (Seal)
.___—-———"’/ ~Borrower
e —

e e

T RECOURSE
WlTHOli W OF A;ngp[%! NA {Seal)
i ‘ -Borrower

HEASTINA 2R T
4 : SRESIDEN
AGSIGTANT VICE {Seat)
-Borrower
{Seal)
-Borrower
{Seal)
-Borrower
{Seal)
) -Borrower
{Sign Original Onfy)
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DEFINITIONS

Words used in multiple sections of this document are defined below and other words are defined
in Sections 3, 11, 13, 18, 20 and 21. Certain rules regarding the usage of words used in this
document are also provided in Section 6.

{A) "Security Instrument” means this document, which is dated MARCH 14, 2006 ,
together with all Riders to this document,
(B) "Borrower” is  PHYLLIS E. SAVAGE, AN UNMARRIED WOMAN

Borrower is the mortgagor under this Security Instrument.
(C) "Lender” is BANK OF AMERICA, N.A.

Lender isa  NATIONAL BANKING ASSOCIATION
organized and existing under the laws of THE UNITED STATES OF AMERICA

FLORIDA - Single Family ~ Fannis Mae/Freddie Mac UNIFORM INSTRUMENT Form 3010 1/01
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Lender’s address is 9000 SOUTHSIDE BLVD., #600, JACKSONVILLE, FL 322560000

Lender is the mortgagee under this Security Instrument.
(D) "Note" means the promissory note signed by Borrower and dated MARCH 14, 2008
The Note states that Borrower owes Lender SEVENTY FIVE THOUSAND AND 00/100

Dollars
(US. 8 7%,000.00 ) plus interest, Borrower has promised to pay this debt in regular
Periodic Payments and to pay the debt in full not iater than APRIL 01, 20386
(E) "Property” means the property that is described below under the heading "Transfer of Rxghts
in the Property.”
(F) "Loan” means the debt evidenced by the Note, plus interest, any prepayment charges and late
charges due under the Note, and all sums due under this Security Instrument, plus interest.
(G) "Riders” means all Riders to this Security Instrument that are executed by Borrower. The
following Riders are to be executed by Borrower {check box as applicablel:

Adjustable Rate Rider [ X] Condominium Rider [ ] Second Home Rider
Balloon Rider [} Planned Unit Development Rider [ ] 1-4 Family Rider
[] VA Rider [ ] Biweekly Payment Rider [_]Other(s) [specify]

(H) "Applicable Law" means all controlling applicable federal, state and local statutes,
regulations, ordinances and administrative rules and orders {that have the effect of law) as well as
ail applicable final, non-appealable judicial opinions.

(I) "Community Association Dues, Fees, and Assessments” means ail dues, [fees,
assessments and other charges that are imposed on Borrower or the Property by a condominium
association, homeowners association or similar organization.

(3} "Electronic Funds Transfer” means any transfer of funds, other than a transaction
originated by check, draft, or similar paper instrument, which is initiated through an electronic
terminal, telephonic instrument, computer, or magnetic tape so as to order, instruct, or authorize
a financial institution to debit or credit an account. Such term includes, but is not limited to,
point-ofsale transfers, automated teller machine transactions, transfers initiated by telephone, wire
transfers, and automated clearinghouse transfers.

(K) "Escrow Items™ means those items that are described in Section 3.

(L) "Miscellaneous Proceeds” means any compensation, settlement, award of damages, or
proceeds paid by any third party (other than insurance proceeds paid under the coverages
described in Section 5} for: (i) damage to, or destruction of, the Property; (ii) condemnation or
other taking of all or any part of the Property; (iii) conveyance in lieu of condemnation; or {iv)
misrepresentations of, or omissions as to, the value andfor condition of the Property.

(M) "Mortgage Iasurance” means insurance protecting Lender against the nonpayment of, or
default on, the l.oan,

(N) "Periodic Payment” means the regularly scheduled amount due for (i) principal and
interest under the Note, plus {ii) any amounts under Section 3 of this Security Instrument.
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(O) "RESPA™ means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 et seq.)
and its implementing regulation, Regulation X (24 C.FR. Part 3500}, as they might be amended
from time to time, or any additional or successor legislation or regulation that governs the same
subject matter. As used in this Security Instrument, "RESPA" refers to all requirements and
restrictions that are imposed in regard to a "federally related mortgage foan™ even if the Loan
does not qualify as a "federally related mortgage loan™ under RESPA.

(P) "Successor in Interest of Borrower” means any party that has taken title to the Property,
whether or not that party has assumed Borrower’s obligations under the Note andlor this Security
Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

This Security Instrument secures to Lender: (i) the repayment of the Loan, and all renewals,
extensions and modifications of the Note; and {ii} the performance of Borrower's covenants and
agreements under this Security Instrument and the Note. For this purpose, Borrower does hereby
mortgage, grant and convey to Lender, the following described property located in the
COUNTY of SARASOTA :

fType of Recording Jurisdiction] {Neme of Recording Jurisdictionl

"LLEGAL. DESCRIPTION ATTACHED HERETO AND MADE A PART HEREOF.*

Parcel 1D Number: 0443141248 which currently has the address of
436 CERROMAR LANE 377 (Street]
VENICE tCity] . Florida 34233 {Zip Code)
("Property Address"):

TOGETHER WITH all the improvements now or hereafter erected on the property, and all
easements, appurtenances, and fixtures now or hereafter a part of the property. All replacements
and additions shall also be covered by this Security Instrument. All of the foregoing is referred to

in this Security Instrument as the "Property.”
!nitials:ﬁi

@Dy, - BIFL) a0 Bae 3 et i Form 3010 1/01
CVFL 03/13/06 1:51 PM 6052200343 '

App)? $ol 25

Thad DAMNQANTE TNAAL AN Kavan ' Dachinaga lanly af tha Misanit MNManwt Qavacnta aseeds OT



BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed
and has the right to mortgage, grant and convey the Property and that the Property is
unencumbered, except for encumbrances of record. Borrower warrants and will defend generally
the title to the Property against all claims and demands, subject to any encumbrances of record.

THIS SECURITY INSTRUMENT combines uniform covenants for national use and
non~uniform covenants with limited variations by jurisdiction to constitute a uniform security
instrument covering real property.

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late
Charges. Borrower shall pay when due the principal of, and interest on, the debt evidenced by the
Note and any prepayment charges and late charges due under the Note. Borrower shall also pay
funds for Escrow Items pursuvant to Section 3. Payments due under the Note and this Security
[nstrument shall be made in U.S. currency. However, if any check or other instrument received by
Lender as payment under the Note or this Security Instrument is returned to Lender unpaid,
Lender may require that any or all subsequent payments due under the Note and this Security
Instrument be made in one or more of the following forms, as selected by Lender; (a) cash; {b)
money order; (¢) certified check, bank check, treasurer’s check or cashier’s check, provided any
such check is drawn upon an institution whose deposits are insured by a federal agency,
instrumentality, or entity; or (d} Electronic Funds Transfer.

Payments are deemed received by Lender when received at the location designated in the
Note or at such other location as may be designated by Lender in accordance with the notice
provisions in Section 15. Lender may return any payment or partial payment if the payment or
partial payments are insufficient to bring the Loan current, Lender may accept any payment or
partial payment insufficient to bring the Loan current, without waiver of any rights hereunder or
prejudice to its rights to refuse such payment or partial payments in the future, but Lender is not
obligated to apply such payments at the time such payments are accepted. If each Periodic
Payment is applied as of its scheduled due date, then Lender need not pay interest on unapplied
funds. Lender may hold such unapplied funds until Borrower makes payment to bring the Loan
current. If Borrower does not do so within a reasonable period of time, Lender shall either apply
such funds or return them to Borrower. If not applied earlier, such funds will be applied to the
outstanding principal balance under the Note immediately prior to foreclosure. No offset or claim
which Borrower might have now or in the future against Lender shall relieve Borrower from
making payments due under the Note and this Security Instrument or performing the covenants
and agreements secured by this Security Instrument,

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2,
all payments accepted and applied by Lender shail be applied in the following order of priority:
(a) interest due under the Note; (b) principal due under the Note; {¢) amounts due under Section
3. Such payments shall be applied to each Periodic Payment in the order in which it became due.
Any remaining amounts shall be applied first to late charges, second to any other amounts due
under this Security Instrument, and then to reduce the principal bailance of the Note,

If Lender receives a payment from Borrower for a delinquent Periodic Payment which
includes a sufficient amount to pay any late charge due, the payment may be applied to the
delinquent payment and the late charge. If more than one Periodic Payment is outstanding, Lender
may apply any payment received from Borrower to the repayment of the Periodic Payments if,
and to the extent that, each payment can be paid in full. To the extent that any excess exists after
the payment is applied to the full payment of one or more Periodic Payments, such excess may be
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applied to any late charges due. Voluntary prepayments shall be applied first to any prepayment
charges and then as described in the Note,

Any application of payments, insurance proceeds, or Miscelianeous Proceeds to principal due
under the Note shall not extend or postpone the due date, or change the amount, of the Periodic
Payments,

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments
are due under the Note, unti] the Note is paid in full, a sum (the "Funds") to provide for payment
of amounts due for: (a} taxes and assessments and other items which can attain priority over this
Security Instrument as a lien or encumbrance on the Property; (b) leasehold payments or ground
rents on the Property, if any; (¢} premiums for any and all insurance required by Lender under
Section 5; and {d) Mortgage Insurance premiums, if any, or any sums payable by Borrower to
Lender in lieu of the payment of Mortgage Insurance premiums in accordance with the provisions
of Section 10. These items are called "Escrow ltems.” At origination or at any time during the
term of the Loan, Lender may require that Community Association Dues, Fees, and Assessments,
if any, be escrowed by Borrower, and such dues, fees and assessments shall be an Escrow Item.
Borrower shall promptly furnish to Lender all notices of amounts to be paid under this Section.
Borrower shall pay Lender the Funds for Escrow Items unless Lender waives Borrower’s
obligation to pay the Funds for any or all Escrow Items. Lender may waive Borrower’s obligation
to pay to Lender Funds for any or all Escrow Items at any time. Any such waiver may only be in
writing. In the event of such waiver, Borrower shall pay directly, when and where payable, the
amounts due for any BEscrow Items for which payment of Funds has been waived by Lender and,
if Lender requires, shall furnish to Lender receipts evidencing such payment within such time
period as Lender may require. Borrower’s obligation to make such payments and to provide
receipts shall for all purposes be deemed to be a covenant and agreement contained in this
Security Instrument, as the phrase "covenant and agreement” is used in Section 9. If Borrower is
obligated t0 pay Escrow Items directly, pursuant to a waiver, and Borrower fails to pay the
amount due for an Escrow Item, Lender may exercise its rights under Section 9 and pay such
amount and Borrower shall then be obligated under Section 9 to repay to Lender any such
amount. Lender may revoke the waiver as to any or all Escrow Items at any time by 2 notice
given in accordance with Section 15 and, upon such revocation, Borrower shali pay to Lender alt
Funds, and in such amounts, that are then required under this Section 3.

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit
Lender to apply the Funds at the time specified under RESPA, and (b) not to exceed the
maximum amount a lender can require under RESPA. Lender shall estimate the amount of Punds
due on the basis of current data and reasonable estimates of expenditures of future Escrow [tems
or otherwise in accordance with Applicable Law,

The Funds shall be held in an institution whose deposits are insured by a federal agency,
instrumentality, or entity (including Lender, if Lender is an institution whose deposits are so
insured) or in any Federal Home Loan Bank. Lender shall apply the Funds to pay the Escrow
Items no later than the time specified under RESPA. Lender shall not charge Borrower for
holding and applying the Funds, annually analyzing the escrow account, or verifying the Escrow
Items, unless Lender pays Borrower interest on the Funds and Applicable Law permits Lender to
make such a charge. Unless an agreement is made in writing or Applicable Law requires interest
to be paid on the Funds, Lender shall not be required to pay Borrower any interest or earnings on
the Funds. Borrower and Lender can agree in writing, however, that interest shall be paid on the
Funds. Lender shall give to Borrower, without charge, an annual accounting of the Funds as

required by RESPA.
. Initials:_éi S .
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If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account
to Borrower for the excess funds in accordance with RESPA. If there is a shortage of Funds held
in escrow, as defined under RESPA, Lender shall notify Borrower as required by RESPA, and
Borrower shall pay to Lender the amount necessary to make up the shortage in accordance with
RESPA, but in no more than 12 monthly payments. If there is a deficiency of Funds held in
escrow, as defined under RESPA, Lender shall notify Borrower as required by RESPA, and
Borrower shall pay to Lender the amount necessary to make up the deficiency in accordance with
RESPA, but in no more than 12 monthly payments.

Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly
refund to Borrower any Funds held by Lender.

4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions
attributable to the Property which can attain priority over this Security Instrument, leasehold
payments or ground rents on the Property, if any, and Community Association Dues, Fees, and
Assessments, if any. To the extent that these items are Escrow Items, Borrower shall pay them in
the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security Instrument
unless Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a
manner acceptable to Lender, but only so long as Borrower is performing such agreement; {b)
contests the lien in good faith by, or defends against enforcement of the lien in, legal proceedings
which in Lender’s opinion operate to prevent the enforcement of the lien while those proceedings
are pending, but only until such proceedings are concluded; or (¢} secures from the holder of the
lien an agreement satisfactory to Lender subordinating the lien to this Security Instrument. If
Lender determines that any part of the Property is subject to a lien which can attain priority over
this Security Instrument, Lender may give Borrower a notice identifying the lien. Within 10 days
of the date on which that notice is given, Borrower shall satisfy the lien or take one or more of
the actions set forth above in this Section 4.

Lender may require Borrower to pay a onetime charge for a real estate tax verification
andlor reporting service used by Lender in connection with this Loan.

5. Property Insurance. Borrower shall keep the improvements now existing or hereafter
erected on the Property insured against loss by fire, hazards included within the term "extended
coverage,” and any other hazards including, but not limited to, earthquakes and floods, for which
Lender requires insurance. This insurance shall be maintained in the amounts {including
deductible levels) and for the periods that Lender requires. What Lender requires pursuant to the
preceding sentences can change during the term of the Loan. The insurance carrier providing the
insurance shall be chosen by Borrower subject to Lender’s right to disapprove Borrower’s choice,
which right shall not be exercised unreasonably. Lender may require Borrower to pay, in
connection with this Loan, either: (a) a one-time charge for flood zone determination, certification
and tracking services; or (b) a onetime charge for flood zone determination and certification
services and subsequent charges each time remappings or similar changes occur which reasonably
might affect such determination or certification. Borrower shall also be responsible for the
payment of any fees imposed by the Federal Emergency Management Agency in connection with
the review of any flood zone determination resulting from an objection by Borrower.

If Borrower fails to maintain any of the coverages described above, Lender may obtain
insurance coverage, at Lender’s option and Borrower’s expense. Lender is under no obligation to
purchase any particular type or amount of coverage. Therefore, such coverage shall cover Lender,
but might or might not protect Borrower, Borrower's equity in the Property, or the contents of
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the Property, against any risk, hazard or liability and might provide greater or lesser coverage
than was previously in effect. Borrower acknowledges that the cost of the insurance coverage so
obtained might significantly exceed the cost of insurance that Borrower could have obtained, Any
amounts disbursed by Lender under this Section 5 shall become additional debt of Borrower
secured by this Security Instrument. These amounts shall bear interest at the Note rate from the
date of disbursement and shall be payable, with such interest, upon notice from Lender to
Borrower requesting payment.

All insurance policies required by Lender and renewals of such policies shall be subject to
Lender’s right to disapprove such policies, shall include a standard mortgage clause, and shall
name Lender as mortgagee andlor as an additional loss payee. Lender shall have the right to hold
the policies and renewal certificates. If Lender requires, Borrower shall promptly give to Lender
all receipts of paid premiums and renewal notices, If Borrower obtains any form of insurance
coverage, not otherwise required by Lender, for damage to, or destruction of, the Property, such
policy shall include a standard mortgage clause and shall name Lender as mortgagee andfor as an
additional loss payee,

In the event of loss, Borrower shail give prompt notice to the insurance carrier and Lender.
Lender may make proof of loss if not made promptly by Borrower. Unless Lender and Borrower
otherwise agree in writing, any insurance proceeds, whether or not the underlying insurance was
required by Lender, shall be applied to restoration or repair of the Property, if the restoration or
repair is economically feasible and Lender’s security is not lessened. During such repair and
restoration period, Lender shall have the right to hold such insurance proceeds until Lender has
had an opportunity to inspect such Property to ensure the work has been completed to Lender’s
satisfaction, provided that such inspection shall be undertaken promptly. Lender may disburse
proceeds for the repairs and restoration in a single payment or in a series of progress payments as
the work is completed. Unless an agreement is made in writing or Applicable Law requires
interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower any
interest or earnings on such proceeds. Fees for public adjusters, or other third parties, retained by
Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of
Borrower. If the restoration or repeir is not economically feasible or Lender’s security would be
lessened, the insurance proceeds shali be applied to the sums secured by this Security Instrument,
whether or not then due, with the excess, if any, paid to Borrower. Such insurance proceeds shall
be applied in the order provided for in Section 2.

If Borrower abandons the Property, Lender may file, negotiate and settle any available
insurance claim and related matters. f Borrower does not respond within 30 days to a notice
from Lender that the insurance carrier has offered to settle a claim, then Lender may negotiate
and settle the claim. The 30-day period will begin when the notice is given. In either event, or if
Lender acquires the Property under Section 22 or otherwise, Borrower hereby assigns to Lender
{a) Borrower's rights to any insurance proceeds in an amount not to exceed the amounts unpaid
under the Note or this Security Instrument, and (b) any other of Borrower’s rights {other than the
right to any refund of unearned premiums paid by Borrower) under all insurance policies
covering the Property, insofar as such rights are applicable to the coverage of the Property. Lender
may use the insurance proceeds either to repair or restore the Property or to pay amounts unpaid
under the Note or this Security Instrument, whether or not then due.

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's
principal residence within 60 days after the execution of this Security Instrument and shall
continue to occupy the Property as Borrower’s principal residence for at least one year after the
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date of occupancy, unless Lender otherwise agrees in writing, which consent shall not be
unreasonably withheld, or vunless extenuating circumstances exist which are beyond Borrower's
control.

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower
shall not destroy, damage or impair the Property, allow the Property to deteriorate or commit
waste on the Property. Whether or not Borrower is residing in the Property, Borrower shall
maintain the Property in order to prevent the Property from deteriorating or decreasing in value
due to its condition. Unless it is determined pursuant to Section 5 that repair or restoration is not
economically feasible, Borrower shall promptly repair the Property if damaged to avoid further
deterioration or damage. If insurance or condemnation proceeds are paid in connection with
damage to, or the taking of, the Property, Borrower shall be responsible for repairing or restoring
the Property only if Lender has released proceeds for such purposes. Lender may disburse
proceeds for the repairs and restoration in a single payment or in a series of progress payments as
the work is completed. If the insurance or condemnation proceeds are not sufficient to repair or
restore the Property, Borrower is not relieved of Borrower’s obligation for the completion of such
repair or restoration.

Lender or its agent may make reasonable entries upon and inspections of the Property. If it
has reasonable cause, Lender may inspect the interior of the improvements on the Property.
Lender shall give Borrower notice at the time of or prior to such an interior inspection specifying
such reasonable cause.

8. Borrower's Loan Application. Borrower shatl be in default if, during the Loan
application process, Borrower or any persons or entities acting at the direction of Borrower or
with Borrower’'s knowledge or consent gave materially false, misleading, or inaccurate
information or statements to Lender (or failed to provide Lender with material information) in
connection with the Loan. Material representations include, but are not limited to, representations
concerning Borrewer’s occupancy of the Property as Borrower’s principal residence.

9. Protection of Lender’s Interest in the Property and Rights Under this Security
Instrument. If (a} Borrower fails to perform the covenants and agreements contained in this
Security Instrument, (b) there is a legal proceeding that might significantly affect Lender's interest
in the Property andlor rights under this Security Instrument {such as a proceeding in bankruptcy,
probate, for condemnation or forfeiture, for enforcement of a lien which may atiain priority over
this Security Instrument or to enforce laws or regulations), or {c} Borrower has abandoned the
Property, then Lender may do and pay for whatever is reasonable or appropriate to protect
Lender’s interest in the Property and rights under this Security Instrument, including protecting
andlor assessing the value of the Property, and securing andlor repairing the Property. Lender's
actions can include, but are not limited to:; {a) paying any sums secured by a lien which has
priority over this Security Instrument; {(b) appearing in court; and {c) paying reasonable attorneys’
fees to protect its interest in the Property andfor rights under this Security Instrument, including
its secured position in a bankruptcy proceeding. Securing the Property includes, but is not limited
to, entering the Property to make repairs, change locks, replace or board up doors and windows,
drain water from pipes, ¢liminate building or other code violations or dangerous conditions, and
have utilities turned on or off. Although Lender may take action under this Section 9, Lender does
not have to do so and is not under any duty or obligation to do so. [t is agreed that Lender incurs
no liability for not taking any or all actions authorized under this Section 9.

Any amounts disbursed by Lender under this Section 9 shall become additional debt of
Borrower secured by this Security Instrument. These amounts shalf bear interest at the Note rate
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from the date of disbursement and shall be payable, with such interest, upon notice from Lender
to Borrower requesting payment.

If this Sccurity Instrument is on a leaschold, Borrower shall comply with all the provisions
of the lease. If Borrower acquires fee title to the Property, the leasehold and the fee title shall not
merge unless Lender agrees to the merger in writing,

10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making
the Loan, Borrower shall pay the premiums required to maintain the Mortgage Insurance in effect.
If, for any reason, the Mortgage Insurance coverage required by Lender ceases to be available from
the mortgage insurer that previously provided such insurance and Borrower was required to make
separately designated payments toward the premiums for Mortgage Insurance, Borrower shall pay
the premiums required to obtain coverage substantially equivalent to the Mortgage Insurance
previously in effect, at a cost substantially equivalent to the cost to Borrower of the Mortgage
Insurance previously in effect, from an alternate mortgage insurer selected by Lender. If
substantially equivalent Mortgage Insurance coverage is not available, Borrower shall continue to
pay to Lender the amount of the separately designated payments that were due when the insurance
coverage ceased to be in effect. Lender will accept, use and retain these payments as a
nonrefundable loss reserve in lieu of Mortgage I[nsurance. Such loss reserve shall be
son-refundable, notwithstanding the fact that the Loan is ultimately paid in full, and Lender shail
not be required to pay Borrower any interest or earnings on such loss reserve. Lender can no
longer require loss reserve payments if Mortgage Insurance coverage {in the amount and for the
period that Lender requires} provided by an insurer selected by Lender again becomes available, is
obtained, and Lender requires separately designated payments toward the premiums for Mortgage
Insurance. If Lender required Mortgage Insurance as a condition of making the Loan and
Borrower was required to make separately designated payments toward the premiums for
Mort?age Insurance, Borrower shall pay the premiums required to maintain Mortgage Insurance
in effect, or to provide a non-refundable loss reserve, until Lender’s requirement for Mortgage
Insurance ends in accordance with any written agreement between Borrower and Lender providing
for such termination or until termination is required by Applicable Law. Nothing in this Section
10 affects Borrower’s obligation to pay interest at the rate provided in the Note.

Mortgage Insurance reimburses Lender {or any entity that purchases the Note) for certain
losses it may incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the
Mortgage Insurance.

Mortgage insurers evaluate their total risk on all such insurance in force from time to time,
and may enter into agreements with other parties that share or modify their risk, or reduce losses,
These agreements are on terms and conditions that are satisfactory to the mortgage insurer and
the other party (or parties) to these agreements. These agreements may require the mortgage
insurer to make payments using any source of funds that the mortgage insurer may have availabie
(which may include funds obtained from Mortgage Insurance premiums).

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any
reinsurer, any other entity, or any affiliate of any of the foregoing, may receive {directly or
indirectly) amounts that derive from (or might be characterized as) 2 portion of Borrower's
payments for Mortgage Insurance, in exchange for sharing or modifying the mortgage insurer's
risk, or reducing losses. If such agreement provides that an affiliate of Lender takes a share of the
insurer’s risk in exchange for 2 share of the premiums paid to the insurer, the arrangement is
often termed "captive reinsurance.” Further:

(a) Any such agreements will not affect the amounts that Borrower has agreed to
pay for Mortgage Insurance, or any other terms of the Loan. Such agreements will not
increase the amount Borrower will owe for Morigage Insurance, and they will not entitle
Borrower to any refund.

(b) Any such agreements will not affect the rights Borrower has - if any - with
respect to the Mortgage Insurance under the Homeowners Protection Act of 1998 or any
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other law. These rights may include the right to receive certain disclosures, to request
and obtain cancellation of the Mortgage Insurance, to have the Mortgage Insurance
terminated automatically, andlor to receive a refund of any Mortgage Insurance
premiums that were unearned at the time of such cancellation or termination.

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are
hereby assigned to and shall be paid to Lender.

If the %’roperty is damaged, such Miscellaneous Proceeds shall be applied to restoration or
repair of the Property, if the restoration or repair is economically feasible and Lender’s security is
not lessened. During such repair and restoration period, Lender shall have the right to hold such
Miscellaneous Proceeds until Lender has had an opportunity to inspect such Property to ensure
the work has been completed to Lender’s satisfaction, provided that such inspection shall be
undertaken promptly. Lender may pay for the repairs and restoration in a single disbursement or
in a series of progress payments as the work is completed. Unless an agreement is made in
writing or Applicable Law requires interest to be paid on such Miscellaneous Proceeds, Lender
shall not be required to pay Borrower any interest or earnings on such Miscellaneous Proceeds. If
the restoration or repair is not economically feasible or Lender’s security would be lessened, the
Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument, whether
or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be
applied in the order provided for in Section 2.

In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous
Proceeds shall be applied to the sums secured by this Security Instrument, whether or not then
due, with the excess, if any, paid to Borrower,

In the event of a partial taking, destruction, or loss in value of the Property in which the fair
market value of the Property immediately before the partial taking, destruction, or loss in value is
equal to or greater than the amount of the sums secured by this Security Instrument immediately
before the partial taking, destruction, or loss in value, unless Borrower and Lender otherwise
agree in writing, the sums secured by this Security Instrument shall be reduced by the amount of
the Miscellaneous Proceeds multiplied by the following fraction: (a) the total amount of the sums
secured immediately before the partial taking, destruction, or loss in value divided by (b) the fair
market value of the Property immediately before the partial taking, destruction, or loss in value.
Any balance shall be paid to Borrower.

In the event of a partial taking, destruction, or loss in value of the ProPerty in which the fair
market vafue of the Property immediately before the partial taking, destruction, or loss in value is
less than the amount of the sums secured immediately before the partial taking, destruction, or
loss in value, unless Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds
ghall be applied to the sums secured by this Security Instrument whether or not the sums are then

e,

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the
Opposing Party (as defined in the next sentence} offers to make an award to settle a claim for
damages, Borrower fails to respond to Lender within 30 days after the date the notice is given,
Lender is authorized to collect and apply the Miscellaneous Proceeds either to restoration or
repair of the Pr(;;)erty or to the sums secured by this Security Instrument, whether or not then
due. "Opposing Party” means the third party that owes Borrower Miscellaneous Proceeds or the
party against whom Borrower has a right of action in regard to Miscellaneous Proceeds.

Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun
that, in Lender's judgment, could result in forfeiture of the Property or other material
impairment of Lender’s interest in the Property or rights under this Security Instrument.
Borrower can cure such a default and, if acceleration has occurred, reinstate as provided in Section
19, by causing the action or proceeding to be dismissed with a ruling that, in Lender’s judgment,
precludes forfeiture of the Property or other material impairment of Lender’s interest in the
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Property or rights under this Security Instrument. The proceeds of any award or claim for
damages that are attributable to the impairment of Lender’s interest in the Property are hereby
assigned and shall be paid to Lender.

All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall
be applied in the order provided for in Section 2.

12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the
time for payment or modification of amortization of the sums secured by this Security
Instrument granted by Lender to Borrower or any Successor in Interest of Borrower shall not
operate to release the liability of Borrower or any Successors in Interest of Borrower. Lender shall
not be required to commence proceedings against any Successor in Interest of Borrower or to
refuse to extend time for payment or otherwise modify amortization of the sums secured by this
Security Instrument by reason of any demand made by the original Borrower or any Successors in
Interest of Borrower. Any forbearance by Lender in exercising any right or remedy including,
without limitation, Lender’s acceptance of payments from third persons, entities or Successors in
Interest of Borrower or in amounts less than the amount then due, shall not be a2 waiver of or
preclude the exercise of any right or remedy.

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower
covenants and a%rees that Borrower’s obligations and liability shall be joint and several. However,
any Borrower who cosigns this Security Instrument but does not execute the Note (a "co signer”):
(a) is cosigning this Security Instrument only to mortgage, grant and convey the co'signer’s
interest in the Property under the terms of this Security Instrument; (b) is not personally
obligated to pay the sums secured by this Security Instrument; and (¢} agrees that Lender and any
other Borrower can agree to extend, modify, forbear or make any accommodations with regard to
the terms of this Security Instrument or the Note without the co signer’s consent.

Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes
Borrower’s obligations under this Security Instrument in writing, and is approved by Lender, shall
obtain all of Borrower’s rights and benefits under this Security Instrument. Borrower shall not be
released from Borrower’s obligations and liability under this Security Instrument unless Lender
agrees to such release in writing. The covenants and agreements of this Security Instrument shatl
bind {except as provided in Section 20} and benefit the successors and assigns of Lender.

14, Loan Charges. Lender may charge Borrower fees for services performed in connection
with Borrower’s default, for the purpose of protecting Lender’s interest in the Property and rights
under this Security Instrument, including, but not limited to, attorneys’ fees, property inspection
and valuation fees. In regard to any other fees, the absence of express authority in this Security
Instrument to charge a specific fee to Borrower shall not be construed as a prohibition on the
charging of such fee. Lender may not charge fees that are expressly prohibited by this Security
Instrument or by Applicable Law,

If the Loan is subject to a law which sets maximum loan charges, and that law is finally
interpreted so that the interest or other loan charges collected or to be collected in connection
with the Loan exceed the permitted limits, then: (a) any such loan charge shall be reduced by the
amount necessary to reduce the charge to the permitted limit; and (b) any sums already collected
from Borrower which exceeded permitted Iimits will be refunded to Borrower. Lender may
choose to make this refund by reducing the principal owed under the Note or by making a direct
payment to Borrower. If a refund reduces principal, the reduction will be treated as a partial
prepayment without any prepayment charge thether or not a prepayment charge is provided for
under the Note). Borrower's acceptance of any such refund made gy direct payment to Borrower
will constitute a waiver of any right of action Borrower might have arising out of such
overcharge.

15. Notices. Ali notices given by Borrower or Lender in connection with this Security
Instrument must be in writing. Any notice to Borrower in connection with this Security

Initials: ZZ S
m“‘s“:” (0005} Paga 11 of 18 : ) . Form 3010 1/01
CYFL 03/13/06 1:51 PM 605220034¢ : )

CApp 17 o] 28

Whad NDAINCGIANTIZ ITNYE AT Wamom T Thachlivea £'ianl of élaa et £ st Qnsmannda £l KX




Instrument shall be deemed to have been given to Borrower when mailed by first class mail or
when actually delivered to Borrower’s notice address if sent by other means. Notice to any one
Borrower shall constitute notice to all Borrowers unless Applicable L.aw expressly requires
otherwise. The notice address shall be the Property Address unless Borrower has designated a
substitute notice address by notice to Lender. Borrower shall promptly notify Lender of
Borrower's change of address. If Lender specifies a procedure for reporting Borrower’s change of
address, then Borrower shall only report a change of address through that specified procedure.
There may be only one designated notice address under this Security Instrument at any one time.
Any notice to Lender shall be given by delivering it or by mailing it by first class mail to
Lender’'s address stated herein unless Lender has designated another address by notice to
Borrower. Any notice in connection with this Security Instrument shall not be deemed to have
been given to Lender until actually received by Lender. If any notice required by this Security
Instrument is also required under Applicable Law, the Applicable Law requirement will satisfy the
corresponding requirement under this Security Instrument.

16. Governing Law; Severability; Rules of Construction. This Security Instrument shall
be governed by federal law and the law of the jurisdiction in which the Property is located. All
rights and obligations contained in this Security Instrument are subject to any requirements and
limitations of Applicable Law. Applicable Law might explicitly or implicitly allow the parties to
agree by contract or it might be silent, but such silence shall not be construed as a prohibition
against agreement by contract, In the event that any provision or clause of this Security
Instrument or the Note conflicts with Applicable Law, such conflict shall not affect other
provisions of this Security Instrument or the Note which can be given effect without the
conflicting provision,

As vsed in this Security Instrument: {a) words of the masculine gender shall mean and
include corresponding neuter words or words of the feminine gender; (b} words in the singular
shall mean and include the plural and vice versa; and (¢) the word "may” gives sole discretion
without any obligation to take any action.

17. Borrower’s Copy. Borrower shall be given one copy of the Note and of this Security
Instrument,

18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this
Section 18, "Interest in the Property”™ means any legal or beneficial interest in the Property,
including, but not limited to, those beneficial interests transferred in a bond for deed, contract for
deed, installment sales contract or escrow agreement, the intent of which is the transfer of title by
Borrower at a future date to a purchaser,

If all or any part of the Property or any Interest in the Property is sold or transferred (or if
Borrower is not a natural person and a beneficial interest in Borrower is sold or transferred)
without Lender’s prior written consent, Lender may require immediate payment in full of all
sums secured by this Security Instrument, However, this option shall not be exercised by Lender
if such exercise is prohibited by Applicable Law,

If Lender exercises this option, Lender shall give Borrower notice of acceleration, The notice
shall provide a period of not less than 30 days from the date the notice is given in accordance with
Section 15 within which Bortower must pay all sums secured by this Security Instrument. If
Borrower fails to pay these sums prior to the expiration of this period, Lender may invoke any
remedies permitted by this Security Instrument without further notice or demand on Borrower.

19. Borrower’s Right to Reinstate After Acceleration. If Borrower meets certain
conditions, Borrower shall have the right to have enforcement of this Security Instrument
discontinued at any time prior to the earliest of: (a) five days before sale of the Property pursuant -
1o any power of sale contained in this Security Instrument; (b) such other period as Applicable
Law might specify for the termination of Borrower's right to reinstate; or (¢) entry of a judgment
enforcing this Security Instrument, Those conditions are that Borrower: {a) pays Lender all sums
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which then would be due under this Security Instrument and the Note as if no acceleration had
occurred; (b) cures any default of any other covenants or agreements; {c) pays all expenses
incurred in enforcing this Security Instrument, including, but not limited to, reasonable attorneys’
fees, property inspection and valuation fees, and other fees incurred for the purpose of protecting
Lender’s interest in the Property and rights under this Security Instrument; and {d) takes such
action as Lender may reasonably require to assure that Lender’s interest in the Property and rights
under this Security Instrument, and Borrower’s obligation to pay the sums secured by this
Security Instrument, shall continue unchanged. Lender may require that Borrower pay such
reinstatement sums and expenses in one or more of the following forms, as selected by Lender:
{&) cash; (b) money order; {c) certified check, bank check, treasurer’s check or cashier's check,
provided any such check is drawn upon an institution whose deposits are insured by a federal
agency, instrumentality or entity; or {d) Electronic Funds Transfer. Upon reinstatement by
Borrower, this Security Instrument and obligations secured hereby shall remain fully effective as
if no acceleration had occurred. However, this right to reinstate shall not apply in the case of
acceleration under Section 18.

20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial
interest in the Note (together with this Security Instrument) can be sold one or more times
without prior notice to Borrower, A sale might result in a change in the entity (known as the
"Loan Servicer”) that collects Periodic Payments due under the Note and this Security [nstrument
and performs other mortgage loan servicing obligations under the Note, this Security Instrument,
and Applicable Law. There also might be one or more changes of the Loan Servicer unrelated to a
sale of the Note. If there is a change of the Loan Servicer, Borrower will be given written notice of
the change which will state the name and address of the new Loan Servicer, the address to which
payments should be made and any other information RESPA requires in connection with a notice
of transfer of servicing. If the Note is sold and thereafter the Loan is serviced by a Loan Servicer
other than the purchaser of the Note, the mortgage loen servicing obligations to Borrower will
remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not assumed
by the Note purchaser unless otherwise provided by the Note purchaser.

Neither Borrower nor Lender may commence, join, or be joined to any judicial sction (as
either an individual litigant or the member of a class) that arises from the other party’s actions
pursuant to this Security Instrument or that alleges that the other party has breached any
provision of, or any duty owed by reason of, this Security Instrument, until such Borrower or
Lender has notified the other party {with such notice given in compliance with the requirements
of Section 15} of such alleged breach and afforded the other party hereto a reasonable period after
the giving of such notice to take corrective action. If Applicable Law provides a time period
which must elapse before certain action can be taken, that time period will be deemed to be
reasonable for purposes of this paragraph. The notice of acceleration and opportunity to cure
given to Borrower pursuant to Section 22 and the notice of acceleration given to Borrower
pursuant to Section 18 shall be deemed to satisfy the notice and opportunity to take corrective
action provisions of this Section 20.

21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances" are
those substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental
Law and the following substances: gasoline, kerosene, other flammable or toxic petroleum

roducts, toxic pesticides and herbicides, volatile solvents, materials containing asbestos or
ormaldehyde, and radicactive materials; (b} "Environmental Law" means federal laws and laws
of the jurisdiction where the Property is located that relate to health, safety or environmental
protection; (¢} "Environmental Cleanup" includes any response action, remedial action, or
removal action, as defined in Environmental Law; and {d) an "Environmental Condition™ means
a condition that can cause, contribute to, or otherwise trigger an Environmental Cleanup.
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Borrower shall not cause or permit the presence, use, disposal, storage, or releage of any
Hazardous Substances, or threaten to release any Hazardous Substances, on or in the Property.
Borrower shall not do, nor allow anyone else to do, anything affecting the Property {a) that is in
violation of any Environmental Law, {b) which creates an Environmental Condition, or (c)
which, due to the presence, use, or release of a Hazardous Substance, creates a condition that
adversely affects the value of the Property. The preceding two sentences shall not apply to the
presence, use, or storage on the Property of small quantities of Hazardous Substances that are
%enerally recognized to be appropriate to normal residential uses and to maintenance of the

roperty (including, but not limited to, hazardous substances in consumer products).

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand,
lawsuit or other action by any governmental or regulatory agency or private party involving the
Property and any Hazardous Substance or Environmental iaw of which Borrower has actual
knowledge, {b) any Environmental Condition, including but not limited to, any spilling, leaking,
discharge, release or threat of release of any Hazardous Substance, and {¢} any condition caused by
the presence, use or release of a Hazardous Substance which adversely affects the value of the
Property. If Borrower learns, or is notified by any governmental or regulatory authority, or any

rivate party, that any removal or other remediation of any Hazardous Substance affecting the
roperty is necessary, Borrower shall promptly take all necessary remedial actions in accordance
with Environmental Law. Nothing herein shall create any obligation on Lender for an
Eavironmental Cleanup,
ol NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as
ollows:

22, Acceleration; Remedies. lender shall give notice tc Borrower prior to
acceleration following Borrower’s breach of any covenant or agreement in this Security
Instrument (but not prior to acceleration under Section 18 unless Applicable Law
provides otherwise). The notice shall specify: (a) the defanit; (b) the action required to
cure the default; (c} a date, not less than 30 days from the date the notice is given to
Borrower, by which the default must be cured; and (d) that failure to cure the default on
or before the date specified in the notice may result in acceleration of the sums secured
by this Security Instrument, foreclosure by judiciai proceeding and sale of the Property.
The notice shall further inform Borrower og the ri gt to reinstate after acceleration and
the right to assert in the foreclosure proceeding the non-existence of a default or any
other defense of Borrower to acceleration and foreclosure. If the default is not cured on
or before the date specified in the notice, Lender at its option may require immediate
payment in full of ali sums secured by this Security Instrument without further demand
and mey foreclose this Security Instrument by judicial proceeding. Lender shall be
entitled to collect all expenses incurred in pursving the remedies provided in this Section
22, including, but not limited to, reasonable attoraeys’ fees end costs of title evidence.

23. Release. Upon payment of all sums secured by this Security Instrument, Lender shali
release this Security Instrument. Borrower shall pay any recordation costs. Lender may charge
Borrower a fee for releasing this Security Instrument, but only if the fee is paid to a third party
for services rendered and the charging of the fee is permitted under Applicable Law.

24, Attorneys’ Fees. As used in this Security Instrument and the Note, "attorneys’ fees”
shall ircligiudc those awarded by an appellate court and any attorneys’ fees incurred in a bankruptcy
proceeding.

25. Jury Trial Waiver. The Borrower hereby waives any right to a trial by jury in any
action, proceeding, claim, or counterclaim, whether in contract or tort, at law or in equity, arising
out of or in any way related to this Security Instrument or the Note. '
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained
in this Security Instrument and in any Rider executed by Borrower and recorded with it,

Signed, sealed and delivered in the presence of:

@A&m (A ]%,, %ﬁw f?%éfﬂ*@ﬁf@ (Seal)

3 PRINTED NAME AND SI NA¥Uﬂ PHYLLIZE SAVAGE -Borrower
UL. WS

436 CERROMAR LANE 377 , VENITE , FL , 34283

<7 &W / : (Address)

w:m(s PRINTED NAME A%SSGNA u (Seal)
~Borrower

{Address}

(Seal) {Seal)

-Borrower =Borrower

{Address) {Address)

{Seal} {Seal)

‘BOI’TOW&I’ ‘BOfI‘OWBf

{Address) {Address)

{Seal) {Seal)

-Borrower ' -Borrower

{Address) _ : ’ o (Address)
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STATE OF FLORIDA, Sanactyz County ss:
The foregoing instrument was acknowledged before me this

who is personally known to me or who has produced FL ® L as identificationl.

Ol ==

by

P TLIA A KRAJ
Wt GOMMIGSION # DD 292425 \

1y Public Urderwnters

i F TR R L MR e
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LOAN # 6052200349

CONDOMINIUM RIDER

THIS CONDOMINIUM RIDER is made this 14TH day of MARCH, 2008 .
and is incorporated into and shall be deemed to amend and supplement the Mortgage,
Deed of Trust, or Security Deed (the “Sacurity instrument) of the same date given by
the undersigned (the "Borrower") to secure Borrower's Note to
BANK OF AMERICA, N.A.

{the "Lender) of the same date and covering the Property described in the Security
Instrument and located at

436 CERROMAR LANE 377

VENICE, FL. 34293

{Property Address)

The Property includes a unit in, together with an undivided interest in the common
elements of, a condominium project known as:
FARMINGTON VISTAS
(Name of Condominium Project)

{the "Condominium Project’). If the owners association or other entity which acts for the
Condominium Project (the "Owners Association”) holds title to property for the benefit
or use of its members or shareholders, the Property also includes Borrowar's interast in
the Ownars Association and the uses, proceeds and benefits of Borrower’s interast.

CONDOMINIUM COVENANTS. in addition to the covenants and agreements made in
the Security instrument, Borrower and Lender further covenant and agree as follows:

A. Condominium Obligations. Borrower shall perform zll of Borrower's obligations
under the Condominium Project's Constituent Documents. The "Constituent Documents”
are the: (i) Declaration or any other document which creates the Condominium Project; {ii}
by—laws; (iii code of regulations; and (iv} other equivalent documents. Borrower shall
promptly pay, when due, all dues and assessments imposed pursuant to the Constituent
Documents. '

MULTISTATE CONDOMINIUM RIDER - Single Family
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B. Property Insurance, So long as the Owners Association maintains, with a
generally accepted insurance carrier, a "master” or "blanket’ policy on the Condominium
Project which is satisfactory to Lender and which provides insurance coverage in the
amounts (including deductible levels), for tha periods, and against loss by fire, hazards
included within the term "extended coverage,” and any other hazards, including, but not
limited to, earthquakes and floods, from which Lender requires insurance, then: (i) Lender
waives the provision in Section 3 for the Periodic Payment to Lender of the yearly
premium installments for property insurance on the Property; and (i} Borrower's
obligation under Section 5 to maintain property insurance coverage on the Property is
deemed satisfied to the extent that the required coverage is provided by the Owners
Association policy.

What Lender requires as a condition of this waivar can change during the term of
the loan.

Borrower shall give Lender prompt notice of any lapse in required property
insurance coverage provided by the master or blanket policy.

In the event of a distribution of property insurance proceeds in lieu of restoration
or repair following a loss to the Property, whether to the unit or to common elements,
any proceeds payable to Borrower are hereby assigned and shall be paid to Lender for
application to the sums secured by the Security Instrument, whether or not then due,
with the excess, if any, paid to Borrower.

C. Public Liability Insurance. Borrower shall take such actions as may be
reasonable to insure that the Owners Association maintains a public liability insurance
policy acceptable in form, amount, and extent of coverage to Lender.

D. Condemnation. The proceeds of any award or claim for damages, direct or
consequential, payable to Borrower in connection with any condemnation or other taking
of all or any part of the Property, whether of the unit or of the common elements, or
for any conveyance in lieu of condemnation, are hereby assigned and shall be paid to
Lender. Such proceeds shall be applied by Lender to the sums secured by the Security
Instrument as provided in Section 11.

E. Lender’'s Prior Consent. Borrower shall not, except after notice to Lender and
with Lender’s prior written consant, either partition or subdivide the Property or consent
to: (i) the abandonment or termination of the Condominium Project. except for
abandonment or termination required by law in the case of substantial destruction by fire
or other casualty or in the case of a taking by condemnation or eminent domain; (i) any
amendment to any provision of the Constituent Documents if the provision is for the
express benefit of Lender; (i) termination of professional management and assumption
of self-management of the Owners Association; or (iv) any action which would have the
effect of rendering the public fiability insurance coverage maintained by the Owners
Assaociation unacceptable to Lender.

F. Remedies. !If Borrower does not pay condominium dues and assessments when
due, then Lender may pay them. Any amounts disbursed by Lender under this paragraph
F shall become additional debt of Borrower secured by the Security Instrument. Unless
Borrower and Lender agree to other terms of payment, these amounts shall bear
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interest from the date of disbursement at the Note rate and shall be payable, with
interast, upon notice from Lender to Borrower requesting payment.

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants
contained in this Condominium Rider.

@é:{&; & \égza@ 2 (Seal)

PHYLLISE SAVAGE —Borrower

{Seal)
-Borrower

{Seal)
—~Borrower

(Seal)
~Borrower

(Seal)
—Borrower

{Seall
~Borrower

{Seal)
~Borrower

{Seal)
. ' —Borrower
BS8R (0411) Page 3 of 3 _ MOEC 03/13/06 1:51 PM 6052200349
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Customer Name: PHYLLIS SAVAGE
Application #: 6052200349

Exhibit A al Description

UNIT 377, BUILDING 32, FARMINGTON VISTAS AT THE PLANTATION, A
CONDOMINIUM RECORDED IN OFFICIAL RECORDS BOOK 1499, PAGE 1332, AND
AMENDMENTS THERETO AND AS PER PLAT THEREOF RECORDED IN
CONDOMINIUM BOOK 18, PAGE 28, AND AMENDMENTS THERETO, OF THE PUBLIC
RECORDS OF SARASOTA COUNTY, FLORIDA.

Being that parcel of land conveyed to Phyllis E. Savage, a single woman from Martha B.
Rummell, a single woman by that deed dated 09/30/1996 and recorded 10/02/1996 in Deed Book
2897, at Page 2502 of the SARASOTA COUNTY FL Public Reglstry

Tax Map Reference: 0443141249
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IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT
IN AND FOR SARASOTA COUNTY, FLORIDA

WELLS FARGO BANK, N.A.,

Plaintiff,
V. CASE NO. 2010 CA 012116 NC
MILES CHRISTIAN HART, et. al,

Defendant(s)
/

ORDER DENYING DEFENDANT’S MOTION FOR NEW TRIAL

THIS CAUSE having come before the Court on Defendant’s Motion for New Trial, filed
on April 17, 2015," and the Court having reviewed the file and being otherwise duly and
sufficiently advised, the Court hereby finds as follows:

Said Motion is DENIED.

W

DONE AND ORDERED in Sarasota County, Florida, this Q day of June, 2016.

BRIAN A. ITEN, CIRCUIT JUDPGE

Copies furnished to:

See Attached Service List

' The record reveals that the bench trial was held on April 7, 2015, at which time Defendant was represented by Paul
Cherry, Esquire. On April 14, 2015, the Court issued its Order of Withdrawai of Counsel, relieving Mr. Cherry of
further responsibility in this case. On April 17, 2015, Defendant filed his Pro Se Motion for New Trial. Said
Motion was never heard. On May 3, 2016, Steven Fox, Esquire, filed Defendant’s Motion to Set Aside and Vacate
Foreclosure sale. The May 3™ Motion was granted at a May 6, 2016 hearing, where Mr. Fox appeared on behalf of
Defendant. On June 1, 2016, Steven Fox filed his Amended Motion for New Trial. While the Court can, in its
discretion, ailow an amended motion for new trial to be filed beyond the 15-day window provided in Fla. R. Civ. P.
1.530(b), see Adkins v. Burdeshaw, 220 Seo. 2d 39, 41 (Fla, 1" DCA 1969), here the Court will not permit such
amendment, inasmuch as said Amended Motion proves to be a nullity, for Mr. Fox has never filed a notice of
appearance in this case. See Pasco County v. Quail Holfow Properties, Inc., 693 So. 2d 82 (Fla. 2d DCA 1997).

iled 06/09/2016 10-17 AM - Karen F Ruchino Clork of the Cirenit Canrt Saracata Cannty Fl



SERVICE LIST
WELLS FARGQ BANK, N.A. v MILES CHRISTIAN HART, et al,
2010 CA 012116 NC

ALBERTELLI LAW

P.O, BOX 23028

TAMPA FL. 33623
servealaw(atbertallilaw.com

LAW OFFICE OF STEVEN FOX
4634 HIGEL AVENUE
SARASOTA FL 34242

MILES CHRISTIAN HART
3439 BELMONT ROAD
SARASOTA FL 34232
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INTHE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT
IN AND FOR SARASOTA COUNTY, FLORIDA

WELLS FARGO BANK, N.A.,

Plaintiff,
v, CASE NO. 2010 CA 012116 NC
MILES CHRISTIAN HART, et. al,

Defendant(s)

AMENDED ORDER DENYING DEFENDANT’S MOTION FOR NEW TRIAL

THIS CAUSE having come before the Court on Defendant’s Motion for New Trial, filed
on April 17, 2015," and the Court having reviewed the file and being otherwise duly and
sufficiently advised, the Court hereby finds as follows:

Said Motion is DENIED.

DONE AND ORDERED in Sarasota County, Florida, this g day of June, 2016.

2 (T

BRIAN A. ITEN, CIRCUIT JUDGE

Copies furnished to:

See Attached Service List

! The record reveais that the bench trial was held on April 7, 2015, at which time Defendant was represented by Paul
Cherry, Esquire. On April 14, 2015, the Court issued its Order of Withdrawal of Counsel, relieving Mr. Cherry of
further responsibility in this case. On April 17, 2015, Defendant filed his Pro Se Motion for New Trial. Said
Motion was never heard, On May 3, 2016, Steven Fox, Esquire, filed Defendant’s Motion to Set Aside and Vacate
Foreclosure sale. The May 3 Motion was granted at a May 6, 2016 hearing, where Mr. Fox appeared on behalf of
Defendant. On June i, 2016, Steven Fox filed his Amended Motion for New Trial. While a trial court ¢an, in its
discretion, allow an amended motion for new trial to be filed beyond the 15-day window provided in Fla. R. Civ. P,
1.530(b), see Adkins v. Burdeshaw, 220 So. 2d 39, 41 (Fla. 1* DCA 1969), here the Court will not permit such
amendment for the following reasons: (a) said Amended Motion proves to be a nullity, for Mr. Fox filed no notice
of appearance in this case prior to or contemporaneous with his filing of the Amended Motion, see Pasco County v.
Quail Hollow Properties, Inc., 693 So. 2d 82 (Fla. 2d DCA 1997), and (b) the Court, in exercising its discretion
under Fla. R. Civ. P. 1.530(b), finds that the belated filing of said Amended Motion is unfairly prejudicial to
Plaintiff,

iled 06/09/2016 10:12 AM - Karen E. Rushine. Clerk of the Cireuit Counrt. Sarasofa Conntv. FI.
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IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT
IN AND FOR SARASOTA COUNTY, FLORIDA

WELLS FARGO BANK, N.A,,

Plaintiff,
V. CASE NO. 2010 CA 012116 NC
MILES CHRISTIAN HART, et. al,

Defendant(s)
/

ORDER DENYING DEFENDANT'S MOTION FOR LEAVE TO FILE OMITTED
COUNTERCLAIM

THIS CAUSE having come before the Court on Defendant’s Motion for Leave to File
Amended Counterclaim, filed on April 17, 2015, and the Court having reviewed the file and
being otherwise duly and sufficiently advised, the Court hereby finds as follows:

1) Abench trial was held on April 7, 2015, at which time Defendant was represented by
Paul Cherry, Esquire.

2) On April 14, 20135, the Court issued its Order of Withdrawal of Counsel, relieving Mr.
Cherry of further responsibility in this case.

3) On April 17, 2015, Defendant filed his Pro Se Motion for New Trial. Said Motion was
never heard.

4) On May 3, 2016, Steven Fox, Esquire, filed Defendant’s Motion to Set Aside and Vacate
Foreclosure sale. The May 3" Motion was granted at a May 6, 2016 hearing, where Mr.
Fox appeared on behalf of Defendant.'

5) OnJune 1, 2016, at 6:49 pm, Steven Fox, Esquire, filed his Amended Motion for New
Trial.

6) OnlJune 1, 2016, at 6:54 pm, Steven Fox, Esquire, filed the instant Motion for Leave to
File Amended Counterclaim. Said Motion included the following reference: “The
undersigned counsel enters his appearance herein.”

7} On June 8, 2016, the Court denied the April 17,2015 Pro Se Motion for New Trial.

' At the time, the Court was not aware that Steven Fox, Esquire, had not filed a Notice of Appearance in the instant
case.
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8) In the June 8™ Order, the Court indicated that it was not permitting the June 1, 2016
amendment to 2015 Motion for new trial.

9) Inasmuch as a new trial has been denied, the Court declines to provide leave to file the
omitted counterclaim. See Fla. R. Civ. P. 1.170(D),

In light of the foregoing, said Motion is DENIED.
DONE AND ORDERED in Sarasota County, Florida, this i gay of June, 2016.

=

BRIAN A. ITEN, CIRCUIT JUDGE

Copies furnished to:

See Attached Service List
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RECEIVED, 9/5/2018 8:10 PM, Clerk, Second District Court of Appeal

IN THE DISTRICT COURT OF APPEAL
SECOND DISTRICT, STATE OF FLORIDA

MILES CHRISTIAN-HART :
- Case No. 2D16-2875

Appellant, L.T. Case No. 2010-CA-012116 NC
V. (Sarasota County) '

WELLS FARGO BANK, N.A.,

Appellee.

STIPULATION OF PARTIES AND APPELLEE’S
NOTICE OF WITHDRWAL OF STATEMENT
AND ARGUMENT MADE IN ITS ANSWER BRIEF
(PLEASE HAND TO MERITS PANEL)

Appellant Miles Christian-Hart (“Hart”) and Appellee Wells Fargo Bank,
N.A. (“Wells Fargo”), through counsel, file this Stipulation of Parties concerning
service and notice issues related to the notice of taking deposition of David
Finkelstein and other issues, and Notice of Withdrawal of Statement and Argument
Made in Wells Fargo’s Answer Brief, and state as follows:

1. On January 20, 2017, counsel for Hart sent an email to Albertelli Law,
counsel for Wells Fargo in the trial court, stating: “How do either February 2nd, 6th,
or 7" work for the deposition of witness David Finkelstein? If we do not hear back
from you by the end of the day, we are choosing the 6™. Thank you.”

2. Before the end of the day on January 20, 2017, at 4:55 p.m., Albertelli

Law responded stating: “We are not in agreement on deposition dates until I check



with my attorney, and until my attorney advises me whether or not we would be
filing a Motion for Protective Order. Thank you for your attention to this matter.”

3. Also, on January 20, 2017, counsel for Hart, filed a status report with
the Second DCA stating that Hart’s counsel “has coordinated the deposition of a
crucial witness to the original transaction that is the subject of the foreclosure action
to occur on or before February 6, 2017.” The deposition Hart’s counsel was referring
to was the deposition of David Finkelstein. Counsel of record in the appeal were
served with this status report.

4, Then, on January 24, 2017, at 11:56 a.m., the Notice of Taking
Deposition for David Finkelstein was filed and served on counsel of record,
including, according to the service list, counsel of record in the appeal.

5. The deposition was taken on February 6, 2017, and was duly
transcribed and filed with the trial court on February 15, 2017. No motion for
protective order was filed with the trial court.

6. At the hearing on February 22, 2017, counsel for Hart made reference
to the deposition to which Albertelli Law did not argue lack of notice.

7. Subsequently, on December 6, 2017, Wells Fargo filed an Answer Brief

arguing lack of notice related to the deposition of David Finkelstein.
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8. On December 15, 2017, Hart’s counsel filed an Unopposed Motion to
Supplement the R_e(_:ord_ to add the notice of taking deposition in support of his Reply
Brief. |

9. At oral argument, counsel for Wells Fargo began to make a statement
to correct the record concerning the service issue and withdraw the lack of notice
argument, but the panel desired to discuss a different issue so Wells Fargo’s counsel
was unable at that time to explain what happened.

10. In sum, the parties stipulate and agree that sufficient documentation in
the Record exists that Wells Fargo was notified of the David Finkelstein deposition
taken on February 6, 2017. Therefore, Wells Fargo withdraws its statements and
arguments concerning lack of notice.

11.  The parties further stipulate and agree that (1) no wriften request to take
judicial notice of the correct original mortgage and note appears in the Record, and
that (ii) neither the correct original note and mortgage nor a copy thereof were
attached to or appear 1n the trial court’s evidence record in this matter.

WHEREFORE, Wells Fargo respectfully withdraws its argument, and related
statement, that the deposition of David Finkelstein was improper due to lack of
notice and requests that this Court disregard such argument and related statements,

and the parties further stipulate and agree to the other facts stated herein.

—
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Respectfully submitted on September 5, 2018:

/s/ Steven Fox

Steven Fox, FBN 246654
Attorney for Appellant Hart
4634 Higel Avenue
Sarasota, Florida 34242
(941) 225-3676

Email: stalanfox @msn.com

/s/ Sara F. Holladav-Tobias

Sara F. Holladay-Tobias, FBN 026225
Attorney for Appellee Wells Fargo

50 N. Laura Street, Suite 3300
Jacksonville, Florida 3222

~(904) 798-3200
‘Email: stobias@mcguirewoods.com
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a copy of the foregoing has been served by E-mail

or U.S. Mail on September 5, 2018 to the following:

VIA E-MAIL
Steven Fox, Esq.
Law Office of Steven Fox
4634 Higel Avenue
Sarasota, FL 34242
Stalanfox @ msn.com
Attorney for Appellant
Miles Christian-Hart

Albertelli Law

P.O. Box 23028

Tampa, FL 33623

servalaw @albertallilaw.com
Attorney for Appellee

Wells Fargo Bank, N.A.

Milan Brkich, Esq.

1660 Ringling Blvd.

Second Floor

Sarasota, F1. 34236
mbrkich@scgov.net
Attorney for Sarasota County

VIA U.S. MAIL

The Unknown Spouse of Miles
Christian Hart n/k/a Barbara Hart
3439 Belmond Road

Sarasota, FL. 34232

David M. Demarest, President
Sarasota Springs Community
Association, Inc.

4210 Ruth Way

Sarasota, FLL 34232

/s/Sara F. Holladav-Tobias

~Sara F. Holladay-Tobias

Emily Rottmann

Hal Houston

McGuireWoods, LLP

50 N. Laura Street, Sutte 3300

~ Jacksonville, FL 32202
-stobias @ mcguirewoods.com

erottmann @mceguirewoods.comn

 hhouston@mcguirewoods.com
flservice @mceguirewoods.com

Attorneys for Appellee Wells Fargo



RECEIVED, 11/19/2018 1:46 PM, Clerk, Second District Court of Appeal

IN THE DISTRICT COURT OF APPEAL
SECOND DISTRICT, STATE OF FLORIDA

MILES CHRISTIAN-HART
Case No. 2D16-2875
Appellant, L.T. Case No. 2010-CA-012116 NC
V. (Sarasota County)

WELLS FARGO BANK, N.A,,

Appeliee.

APPELLEE’S RESPONSE TO APPELLANT’S MOTION FOR
REHERAING AND REHEARING EN BANC

Appellee Wells Fargo Bank, N.A. (“Wells Fargo”), through counsel,
respectfully responds to Appellant Miles Christian-Hart’s (“Appellant™) Motion For
Rehearing and Rehearing £n Banc (the “Motion”) filed on October 19, 2018, and
requests that the Court deny the Motion. In support, Wells Fargo states as follows:

1. PROCEDURAL HISTORY

1. Appellant filed a Notice of Appeal to this Court on June 24, 2017, in
which he stated that he was appealing the Final Judgment of Foreclosure, the Order
denying the Motion for a New Trial, the Amended Order denying the Motion for a
New Trial, the Order denying the Amended Motion for a New Trial, the Amended
Order denying the Motion for a New Trial, and the Order denying the Motion for

Leave to File an Omitted Counterclaim. (R.285-301).
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2. While this Notice of Appeal was pending, Appellant filed a Proposed
Statement of'the Evidence with the Circuit Court for Sarasota County (“Trial Court™)
in an attempt to reconstruct the record of the trial (“Trial”), which occurred on April
7, 2015. (R.153-56). Wells Fargo responded to the Proposed Statement of the
Evidence and a hearing was held on the issue on September 13, 2016. (R.387-458).
No written statement of the evidence was ever entered into the Record; however, the
Trial Court stated that the transcript of the September 13, 2016 hearing would suffice
to show the recollection of the Trial Court, which admittedly was not much. (R.
419, 427, 444 Evidence Hearing Tr. 30:12, 38:20-25, 55:1-6).

3. Additionally, given that Appellant’s Motion for Reconsideration of
various orders was still pending, this Court relinquished jurisdiction to the Trial
Court to rule on that Motion. After a hearing on the Motion for Reconsideration
held on February 22, 2017, the Court issued an Order denying the Motion for
Reconsideration. (R.724-26).

4. After this Court re-asserted jurisdiction, the parties fully briefed the
issues in the case and the Court held an Oral Argument on August 29, 2018. Notably,
at the Oral Argument, counsel for Wells Fargo never asserted that a written request
(compared to an oral request) for judicial notice was made in the Trial Court
concerning the introduction of the original Note and Mortgage at Trial, and it was

generally agreed that no such written request had been made. Moreover, on

1R
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September 5, 2018, the parties filed a stipulation in which each party explicitly
agreed that Wells Fargo did not make a written request for judicial notice before the
Trial Court. Thus, this Court was fully aware that no such written judicial notice
had been made in the Trial Court.

5. On September 11, 2018, Appellant filed a Motion to Relinquish
Jurisdiction to obtain a written statement of the evidence, which Wells Fargo
opposed on the grounds that the Trial Court had already stated on the record its
recollection of the events at Trial.

6. On September 12, 2018, this Court issued a Per Curiam Affirmance of
the Final Judgment and the various orders of the Trial Court. On September 24,
2018, the Court issued a further order denying the Motion to Relinquish jurisdiction.

7. Appellant filed the instant Motion, which contains sixty-six (66) pages
of largely incoherent argument. However, as explained below, Appellant fails to
demonstrate how the Court made any errors or oversights in its Per Curiam
Affirmance and appears to re-argue the issues that have already been raised in the
briefing and presented to the Court in the September 5, 2018 stipulation. Thus, this
Court should deny the Motion for Rehearing and Rehearing En Bane.

II.  ARGUMENT
8. Florida Rule of Appellate Procedure 9.330(a) states that a party who

did not prevail on the appeal may file a motion for rehearing which “shall state with
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particularity the points of law or fact that, in the opinion of the movant, the court has
overlooked or misapprehended in its decision, and shall not present issues not
previously raised in the proceeding.” Fla. R. App. P. 9.330(a).

9. Motions for rehearing in courts of appeal “should be done under very
limited circumstances; [they are] the exception to the norm.” Lawyers Title Ins.
Corp. v. Reitzes, 631 So. 2d 1100, 1101 (Fla. 4th DCA 1993).

10.  As one court stated:

Certainly it is not the function of a petition for rehearing
to furnish a medium through which counsel may advise
the court that they disagree with its conclusion, to reargue
matters already discussed in briefs and oral argument and
necessarily considered by the court, or to request the court
to change its mind as to a matter which has already
received the careful attention of the judges, or to further
delay the termination of litigation.

State ex rel. Jaytex Realty Co. v. Green, 105 So. 2d 817, 818-19 (Fla. Ist DCA

1958).!

' Although this case was decided under a previous version of Rule 9.330, which
explicitly stated that “[t]he motion shall not re-argue the merits of the court’s order,”
the Committee Notes to the 2000 amendment, which removed that language,
reatfirm that the purpose of motions under Rule 9.330 remain the same and such
motions should not be used “to express mere disagreement with [the court’s]

resolution of the issues on appeal.” Committee Notes to 2000 Amendment of Fla.
R. Civ. P. 9.330.
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11.  Additionally, a rehearing en banc shall only be granted if the issue is of
exceptional importance or if it is necessary to maintain the uniformity of decisions
of the Court. Fla. R. App. P. 9.331.

12, In this case, Appellant filed a sixty-six (66) page motion that essentially
re-argues the merits of the case, which the parties already covered in the briefing, at
oral argument, and by the stipulation filed on September 5, 2018. The main issues
that Appellant raises in the Motion are as follows: (1) that no written request for
Judicial notice was made in the Trial Court and that the wrong Note and Mortgage
were entered into evidence by the Clerk of the Trial Court?; (2) that Appellant was
not provided with proper notice of Trial because the notice was given twenty-nine
(29) days prior to Trial; (3) that no hearing was held on Appellant’s Amended
Motion for a New Trial and Motion for Leave to File a Counterclaim; (4) that the
original Order denying the Amended Motion for a New Trial was incorrect based

upon the Trial Court’s statement that counsel for Appellant had not filed a Notice of

? Appellant asserts that counsel for Wells Fargo “confirmed that it did not offer up
the note and mortgage into evidence.” Motion at 35. This is an incorrect
mterpretation of the Stipulation filed on September 5, 2018. In that Stipulation,
counsel for Wells Fargo agreed that the wrong Note and Mortgage had been entered
into the evidence record by the Clerk. This was likely a simple mistake by the clerk
because the Note and Mortgage that were entered related to a separate foreclosure
case, which went to trial on the same day. (R.898, Reconsideration Hearing Tr.
43:17-19). However, counsel for Wells Fargo has never stated that Wells Fargo did
not introduce a copy of the Note and Mortgage at Trial and no transcript of the Trial
exists to determine whether a copy of the Note and Mortgage were actually admitted
at Trial.
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Appearance; (5) that the Trial Court erred in determining that the Amended Motion
for a New Trial prejudiced Wells Fargo; (6) that the Trial Court somehow
misunderstood its role in deciding the Motion for Reconsideration; and (7) that the
Court should advise whether it considered the Motion to Relinquish jurisdiction
before it issued a the Per Curiam Affirmance. See generally Motion.

13.  All of the issues mentioned above, with the exception of the last issue?,
were heavily briefed and argued by both sides and the Stipulation of September 5,
2018, was before the Court when it issued its Per Curiam Affirmance on September
12, 2018. See, e.g., Initial Br. at 36-38 (arguing that Trial should not have
commenced due to less than thirty (30) days notice and outstanding discovery), 41-
47 (arguing that the Amended Motion for a New Trial should not have been denijed
due to a lack of notice of appearance or based upon prejudice, and that the wrong
Note and Mortgage were entered into evidence), 47-50 (arguing that the Trial Court
should have held a hearing on the Amended Motion for a New Trial and that the
Trial Court misunderstood its role with regard to the Motion for Reconsideration);

see also Stipulation, filed September 5, 2018.

4 It is not entirely clear how it would matter whether the Trial Court considered the
Motion to Relinquish before or after the Per Curiam Affirmance. What is clear is
that the Motion was filed before the issuance of the Per Curiam Affirmance and,
therefore, the Trial Court had the opportunity to review that Motion but still decided
to affirm the Final Judgment and various orders of the Trial Court.

6
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14, Instead of concisely raising points of law that the Court may have
overlooked, Appellant uses his Motion for Rehearing to re-argue the merits of the
case, which is not permitted in a Motion for Rehearing. Green, 105 So. 2d at 818-
19.

15. The bottom line here is that there is no transeript from the Trial to allow
this Court to determine the nature of the testimony and evidence at Trial.
Additionally, although the parties and the Trial Court attempted to reconstruct the
record of the Trial, the Trial Court had very little recollection about the Trial.
Therefore, a presumption of correctness exists and, absent some fundamental error,
the Final Judgment of Foreclosure should be affirmed. Applegate v. Barnett Bank
of Tallahassee, 377 So. 2d 1150, 1152 (Fla. 1979); see City of Hialeah v. Cascardo,
443 So. 2d 448, 450 (Fla. 1st DCA 1984); Mills v. Heenan, 382 So. 2d 1317, 1318
(Fla. 5th DCA 1980). Appellant fails to demonstrate any such fundamental error in
this matter.

16.  Additionally, Appellant attempts to argue that a rehearing en banc is
necessary because this case is of exceptional importance to mortgagors’ due process
rights. Motion at 12. However, as demonstrated throughout the briefing, Appellant
never established any due process violation. He argued that the Trial Court’s notice
of trial was served twenty-nine (29) days prior to the Trial, instead of the required

thirty {30} days under Florida Rule of Civil Procedure 1.440. Motion at 14.

App 2z 7eod 0



However, “[m]inor violations of rule 1.440 are insufficient grounds for reversal
when it is clear that no deprivation of due process resulted from the violation.” HSBC
Bank USA, N.A. v. Serban, 148 So. 3d 1287, 1290 (Fla. 1st DCA 2014).

17.  In this case, Appellant was given the chance to present his defense,
cross-examine any witnesses, and otherwise participate in the Trial; thus, Appellant
has not shown prejudice that would result in a due process violation. Labor Ready
Southeast Inc. v. Australian Warehouses Condo. Ass’'n, 962 So. 2d 1053, 1053 (Fla.
4th DCA 2007) (stating that where a party has “received actual, timely notice of
trial,” there is no due process violation, and a party is “precluded from arguing
prejudice based upon a technical violation.”); Abrams v. Paul, 453 So. 2d 826 (Fla.
Ist DCA 1984) (actual receipt of notice of trial twenty-seven days before trial does
not violate due process, and defendants would be unable to show prejudice from the
technical violation). Moreover, he cannot claim that this issue is of “exceptional
importance” where he cannot even demonstrate a due process violation. Thus,
Appellant’s Motion for Rehearing and Rehearing £rn Banc should be denied.

18.  Of note, Appellant has requested and Wells Fargo has stipulated and

agreed that Appellant may file a reply to this Response within five days of service.
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HI. CONCLUSION

WHEREFORE, Wells Fargo respectfully requests that this Court deny

Appellant’s Motion and for such other and further relief as the Court deems

appropriate.

Dated November 19, 2018

Respectfully Submitted,

McGUIREWOODS LLP

/s/ Sara F. Holladay-Tobias

Sara F. Holladay-Tobias

Florida Bar No. 0026225

Primary E-Mail: stobias@mcguirewoods.com
Secondary E-Mail: flservice@mcguirewoods.com
Emily Y. Rottmann

Florida Bar No. 0093154

Primary E-Mail: erottmann@mcguirewoods.com
Secondary E-Mail: clambert@mecguirewoods.com
C. H. Houston 111

Florida Bar No. 0100268

Primary E-Mail: hhouston@mcguirewoods.com
Secondary E-Mail: flservice@mcguirewoods.com
50 N. Laura Street, Suite 3300

Jacksonville, Florida 32202

(904) 798-3200

(904) 798-3207 (fax)

Attorneys for Appellee Wells Fargo, N.4.
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Association, Inc.
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RECEIVED, 11/26/2018 8:04 PM, Clerk, Second District Court of Appeal

IN THE DISTRICT COURT OF APPEAL
SECOND DISTRICT, STATE OF FLORIDA

MILES CHRISTIAN-HART, o
o CASE NO. 2D16-2875

Appellant, - L.T. CASE NO. 2010-CA-012116 NC
VS,

WELLS FARGO BANK, N.A,,

Appeilee.
/

APPELLANT'S UNOPPOSED MOTION FOR LEAVE TO FILE REPLY

COMES NOW, the undersigned counsel, on behalf of the Appellant,
who files this his UNOPPOSED and AGREED motion for leave to file this his
reply to the Appellee’s Response to the Appellant’s Motion for Rehearing
and Motion for Rehearing En Bang, fited by the Appellee on November 19,
2018, as follows:

[. On October 19, 2018, the undersigned filed his motion for rehearing
and motion for rehearing en banc. The motion for rehearing raised specific
issues to be considered by the merits panel, including, but not limited to
whether the stipulation efiled by Wells Fargo on 9/5/18, had been received

and considered prior to its issuance of the per curiam affirmance on 8/12/18,
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whether the Further Motion to Relinquish Jurisdiction efiled by the
Appellant on 9/12/18, had been received and considered prior to issuance
of the per curiam affirmance on 9/12/18, and whether the per curiam
affirmance reflected all of the orders appealed from judges Donnelian,

iten, and Mercurio, and not just the listed judges, Donnellan and Iten.

The motion for rehearing en banc contends that the Appellant/Mortgagor's
procedural due process rights in the context of foreclosure proceedings
have been violated, and, as such, the issues herein are ones of exceptional
importance. The motion for rehearing/motion for rehearing en banc was
timely filed on October 19, 2018, and pursuant to Rule 9.331 of the Florida
Rules of Appellate Procedure, a response was to be served within 10 days

of service of said motion, or on or before October 29, 2018. Also, as per
the Internal Qperating Procedures of the Second DCA, effective 4/12/18, the
Appellee was obliged to respond to the same within 10 days of service of the
motion, or on or before October 29, 2018; specifically, in the section entitled
“Rehearing en banc” it states, “The clerk forwards to the primary

judge a motion for rehearing en banc, upon receipt of the motion.

Provided the motion for rehearing appears to be timely and sufficient,

the primaryjudge holds the motion for ten days to afford the opposing
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side an opportunity to respond.” On November 5, 2018, Appellee

filed a motion for extension of time to November 19, 2018, in which to

respond to the October 19, 2018, motion. Although said motion was

untimely, on November 13, 2018, this court granted Appeliee’s motion

for extension of time to November 19, 2018. In that same

order, this court noted the Appellant’s response and objection of November

5, 2018, but struck the undersigned’s renewed response and objection of
November 8, 2018, as unauthorized. However, the docket reveals that the clerk
has struck both the Appellant’s November 5, 2018, response and objection

and the Appellant’s November 8, 2018, response and objection. Such

action was erroneous and the undersigned requests that at least the November
5, 2018, response and objection be reinstated. Further, the November

13, 2018, order directed Appellee to respond to the motion for rehearing

en bang, although, on November 19, 2018, the Appellee responded to both

the motion for rehearing and the motion for rehearing en banc. In any case,

on page 8 of the Appellee’s response filed and served on November 19, 2018, the
Appellee confirmed that pursuant to a stipulation/agreement between the

parties that the Appellant may reply to the November 19, 2018, response as



follows:
“Of note, Appellant has requested and Wells Fargo has
stipulated and agreed that Appellant may file a
reply to this Response within five day of service.”
fn sum, given that this court has granted the Appellee additional leave to
respond, and given that the parties have stipulated/agreed that the
Appellant may reply to said response, the undersigned counsel moves
the court to allow the Appellant to reply herein. This is especially
critical in this case as Wells Fargo’s November 19, 2018, response is itself
misleading on one of the dispositive issues. As will be seen below, throughout
this case, Wells Fargo has asserted that as it filed the so-called original note
and mortgage herein in June, 2012, that, at trial, it physically intro-
duced neither the originai note and mortgage nor a copy thereof, and
only verbally requested the court to take judicial notice of the previously
filed original note and mortgage. On Page 7 of the hearing transcript of the
9/13/16 settlement conference held to settle the record herein, Wells Fargo
counsel stated emphatically that no mortgage or note—original or copy—
had been introduced at the 4/7/15, foreclosure trial, as follows,
“The original documents have previously been filed with the

Court. And during the trial, there was no admission of a
note and mortgage—a physical admission, other than
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“asking—telling the Court that the original documents
- were previously filed and asking the court to take
judicial notice of them and admit them into evidence.”
(R. 3986).
The undersigned has stated repeatedly that one cannot take
judicial notice of a mortgage, and, that, in any event, one cannot
verbally request to take judicial notice of a document. Thisis a
due process requirement that a request to take judicial notice be
made in writing. Wells Fargo is aware that its failure to make such
a written request itself violated due process. Accordingly, for the
first time in the entire case, in a footnote on page 5 of its November
19, 2018, response, Wells Fargo reverses the position that it has held
during the entire case, suddenly claiming,
“However, counsel for Wells Fargo has never stated that
Wells Fargo did not introduce a copy of the Note and
Mortgage at Trial and no transcript of the Trial exists to
determine whether a copy of the Note and Mortgage were
actually admitted at Trial.”
Noting that the mortgage and note appearing in the evidence record
are derived from another case, now, Wells Fargo’s story is that it did

introduce a copy of the Note and Mortgage at the trial. The full

membership of the Second DCA must be made aware of what is at
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stake here. Equally without merit, Wells Fargo argues in its response that
there can be no due process violation under Rule 1.440 although the trial
went forward on the 29 day after the date of the order setting trial,

instead of the 30" day after the order as prescribed under Rule 1.440, as
such a violation was “minor” and Hart not prejudiced thereby although

the record shows that Hart was owed discovery within 30 days of the

order setting trial, and it was Wells Fargo which had moved for a continuance
as it was unable to provide such discovery within 30 days! The Appellant was
prejudiced by the court’s failure to comply with Rule 1.440. Wells Fargo’s
statement of the law as to Rule 1.440 is not current law. Current law is

set forth in the initial brief which cites Mourning v. Ballast Nedam Const.

Inc., 964 S0.2d 889 (Fla. 4® DCA 2007), which mandates that a trial be

set for hearing not less than 30 days from the service of the notice for

trial. The Third DCA recently cited Mourning for this proposition in
Nationstar Mortgage, LL.C. v. Prine, 179 S0.3d 409 (Fla. 3d DCA 2015),

in which the trial court also had denied a continuance and the Appellant had
been unabie to prepare for trial. The Third DCA reversed and remanded for

a new trial based on Rule 1.440. The foregoing points summarize the po-

sition of the undersigned in opposition to the Appellee’s 11/19/18 response.
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What follows is a more detailed explanation of these two points. It should
be noted that while the Appeliant did make numerous other points in the
motion for rehearing/motion for rehearing en banc, as noted by Appellee,
those points were heavily briefed and argued by both sides. As such,
those remaining points stand and should be considered along with the
instant points in ruling on the motion for rehearing/motion for

rehearing en banc. Appellant contends that the points raised in the
motion for rehearing/motion for rehearing en banc do demonstrate
fundamental error and are of exceptional importance and the case should
be remanded with directions to vacate and set aside the Final Judgment
of Foreclosure.

PROCEDURAL HISTORY—EMPHASIZING THE NOTE, MORTGAGE, AND RULE 1.440

On March 9, 2015, the trial court signed an order setting trial for April 7, 2015
(R.130). On March 9, 2015, the trial court also signed an order on the
Defendant’s Motion to Compel Discovery, stating that Wells Fargo “shall provide
within 30 days..."” various information and again stating, “Trial set for April 7, 2015
at2p.m.” (R.152). Asnoted on page 5 of the initial brief, the April 7, 2015,

trial date “violated Rule 1.440 which requires a minimum of 30 days to elapse
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from the order setting trial.” On March 26, 2015, Wells Fargo served its
amended witness and exhibit lists (R. 138-40), in which Wells Fargo failed
to disclose the releases it wound up introducing at trial. 1tis

noteworthy that in its Amended Witness and Exhibit lists filed on

March 26, 2015, Wells Fargo disclosed among its “intended exhibits” to be
offered at the upcoming foreclosure trial, the promissory note and

the mortgage, and that prior to the foreclosure trial, Wells Fargo did

not file a written request to take judicial notice of the note and mortgage.
Moreover, in its amended witness and exhibit lists, Wells Fargo listed a
new corporate representative named Torrie Scott. The Appellant

noted that, in such disclosure, Ms. Scott had just been named

as a witness and thus filed a motion in limine that Wells Fargo

not be permitted to call her as a witness at the trial. (R. 141-43). The day before
the trial, on April 6, 2015, Wells Fargo served its “motion to continue non-

;n

jury trial”, copy attached, noting that although the trial was set for April 7, 2015,
the thirty day period had not elapsed, and, as such, “the April 7, 2015,
trial should be continued to allow Plaintiff the time provided by

the Order to comply.” (R. 150-52). Hart agreed to this motion for

continuance, and expecting the trial to be continued, did not bring a court
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reporter to the trial. On April 7, 2015, the trial court denied
the motion for continuance and the motion in limine and forced
the trial to go forward at which judgment was entered. (R. 153-57).
As Wells Fargo counsel later stated to the successor judge at R. 886,
“And, your Honor, the court did address the motion to continue.
As opposing counsel stated there was an agreement.”
On April 17, 2015, Hart timely filed his own motion for new trial
under Rule 1.530 on the basis that the court had forced the defendant to
go to trial despite outstanding discovery violations by the Piaintiff
(R. 251-52). At the post-trial hearing held before Judge iten, Hart
testified,

“So I didn’t have a court reporter there or anything

because we thought we were just going up for a

continuance. So we were not prepared. That's

why | filed a motion for a new trial, because | felt

my due process was being, you know—discovery

had never been met.” (R. 336).

In addition to the original motion for a new trial, the under-
signed filed an amended motion for new trial (R. 264-65) and a motion for

leave to file omitted counterclaim. (R. 266-70). The undersigned noted that

the loan had never been funded—the closing had been cancelled

9
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and the Defendant did not benefit from the loan—and that Wells

Fargo had failed to make a prima facie case by “offering admissible
evidence at the foreclosure trial.” The judgment of

foreclosure had stated that “THIS action was t.ried before the

Court. On the evidence presented...” but the evidence

record showed that there was not a scintilla of competent, substantial
evidence of a mortgage and a note executed by Hart actually being presented
to the trial court—the only such evidence admitted was a mortgage with
another bank {Bank of America) and for another mortgagor (Savage).
Although Judge Iten denied the original and amended motions for

new trial (R. 271-74) as well as the motion for leave to file omitted counter-
claim, {R. 275-77}, he disqualified himself (R. 280) and the undersigned timely
filed a motion for reconsideration of judge lten’s orders noting

that “in each and every instance, the trial court failed to provide

an opportunity to be heard and violated fundamental due process”

{R. 282-84) observing that the amended motion for new trial had added two
additional grounds—that the purported morigage was not funded

and that Wells Fargo had failed to make a prima facie case, stating,

10
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“In fact, the evidentiary record is clear that the trial court had

admitted evidence herein related to a loan from another borrower
(Savage) at an entirely different bank {Bank of America).”

Subsequently, Wells Fargo responded that “Defendant

alleges that the trial court failed to provide an opportunity to be

heard and that the Defendant was deprived of fundamental due

process. However, Defendant does not cite any Florida Rule of

Civil Procedure or appellate authority that requires a hearing on

the motions.” (R. 460-63). At issue however is that the trial court had
ruled a hearing would be held on the original motion for new trial,

but then abruptly cancelled that hearing. As to the amended motion

for new trial, the court denied the same on the basis that a notice of
appearance having never been filed (later amended by the court to a notice
of appearance having been filed, but five minutes too late) and further
that Wells Fargo had been “prejudiced” by the. filing. Asthe court

was denying the amended motion for new trial, the court also denied the
motion for leave to file the counterclaim. Clearly, declaring the

amended motion for new trial a nullity—and denying an opportunity to be

heard on the same—on the basis a notice of appearance was efiled five

11
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minutes late was a denial of due process as was “finding” prejudice
when, as a matter of due process, this issue should have been raised by
a party--and ruled upon by the court after hearing from both sides.
Likewise, using this denial as a basis for denying the motion for leave to
file omitted counterclaim was a denial of due process and the successor
judge who “affirmed” all such rulings was likewise denying due process
(R. 724-733).

NO ORIGINAL OR COPY OF MORTGAGE AND NOTE OFFERED AT TRIAL

The evidence record reflects not a scintilla of competent, substantial
evidence in support of the judgment as it relates to the note and mortgage
purportedly executed. As there was no trial transcript, on 9/13/16, a
hearing/settiement conference was convened at which the same
attorney for Albertelli Law—Ms. Charline Calhoun—who had appeared
on behalf of Wells Fargo at the 4/7/15 foreclosure trial, appeared
before the same judge (Donnellan) who had presided at the original trial.

At the 9/13/16 hearing, Ms. Cahoun stated clearly that no mortgage or note,
original or copy, had been introduced at the 4/7/15 trial, stating,
“The original documents have previously been filed with the

Court. And during the tf_iai, there was no admission of
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a note and mortgage—a physical admission, other than
asking—telling the Court that the original documents

were previously filed and asking the Court to take

judicial notice of them and admit them into evidence.” (R. 396).

To recap, neither the physical original of the note and mortgage nor
a copy thereof were introduced at the trial. Instead, Ms.

Calhoun stated that she had requested the trial court to take judicial
notice of the previously filed documents and admit them into
evidence. On this score, the undersigned stated at the hearing,

“If the Court looks at the court appearance record, there
was no written request to take judicial notice. As this
Court is well aware, if one seeks to take judicial notice, one
must file a written request to take judicial notice to that
effect in advance of the trial.” (R, 399).

Wells Fargo responded that,

“And opposing counsel stated that | did not make a request
for judicial notice. As part of my questioning in the trial,
your Honor, when an original document has already been
filed with the Court, 1 will ask the Court to take judicial notice
of it and admit it into evidence as it appears in the Court’s
record. And that’s what took place in this case. And the
original documents were previously filed. The clerk made
an error and took the original documents from another case
that was in front of the court and also admitted that into
evidence as well.” (R. 404).

Then, the court explained how she had been allowing bank counsel

to request t_he courtto ta ke judicial notice _of previously filed
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mortgages and notes in her foreclosure trials, as follows,

“You can make that argument to the appellate court. It was
standard operating procedure, as a matter of fact, the original
documents had to be filed before the trial. There was a
check-off list that said they had to be filed before. Check-off
list showed they had been filed in every case. So the court
took judicial notice rather than having the Clerk bring over the
original documents. So I’'m not getting into that argument.
That’s for the appellate court.” (R. 410).

At the hearing on the motion for reconsideration, the successor
judge {(Mercurio) stated that the note and mortgage in evidence
“was not the original note and mortgage executed by Mr. Hart.
And that Court appearance from the trial doesn’t have any
indication that there was ever a request for judicial notice”.
{(R. 881). A colloquy between the court and Ms. Calhoun went as follows,
“Stop for a second. As an officer of the court, are you representing
to me, that during the trial of this case in front of Judge Donnellan,
you offered into evidence, or provided her with the original note
and mortgage?” (R. 887).
to which Ms. Calhoun responded,
“The original note was already filed your Honor. What I did ask her
to dois to take judicial notice of it and admit it into evidence as it
appears in the court’s file. That's what | do for ail of my cases,

and that’s what | do for all of the cases that has the note and
mortgage already filed.” (R. 887-88).

14
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In another colloquy between the court and Ms. Calhoun, the court

stated,

“So it does not appear at this point, that there was any clerk

error in substituting documents from one Court file to another.
But that’s not your position, Ms. Calhoun. As | understand your
position, the Savage documents that are in Mr. Hart's file,
should actually have been in the Savage file. And that he didn't
actually offer the original note and mortgage in Mr. Hart’s file
into evidence. You requested the Court to take judicial notice
of the already-filed original note and mortgage.” (R. 898-89).

to which Ms. Calhoun responded, “Correct, your Honor.” {R. 899).

In sum, it has always been Wells Fargo’s position that Wells Fargo

requested the trial court to take judicial notice of the previously

filed original note and mortgage, not, as Wells Fargo now indicates

in its November 19, 2018, response, that Wells Fargo actually

introduced a copy of the previously filed original note and

mortgage at the 4/7/15 foreclosure trial.

THE APPELLATE BRIEFS
In the argument section of the Appellant’s initial brief entitled
“whether the trial court erred in setting the trial date”, it states
on page 36, that,

“Florida Rules of Civil Procedure Rule 1.440© provides that

a trial date shall be set not less than 30 days from service of

15
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the notice for trial. In the instant case, on March 9, 2015,
Judge Donnellan set the trial date for April 7, 2015, which
was only 29 days. As the court put it in Mourning v. Ballast
Nedam Construction, Inc., 964 So.2d 889 (Fla. 4 DCA 2007),
the order setting the case for trial shall give at least 30 days’
notice from the entry of that order to the trial date itself.

This requirement of due process is well established. See,
Bennett v. Cont’f Chems., Inc., 492 So.2d 724 (Fla. 1% DCA
1986) and Rivera v. Rivera, 562 So.2d 833 (Fla. 1°' DCA 1990).”

in Rivera, the notice of hearing was dated August 1, 1989, and
the final hearing dated August 9, 1989, so the First DCA held that
Rule 1.440 required reversal. Also, in the argument section of the
Appellant’s initial brief entitled “whether the court erred in
admitting the note, mortgage”, it states on page 47, that,

“A plaintiff in a mortgage foreclosure must produce the
original of the note or make a satisfactory explanation for
its failure to do so. Deutsche Bank v. Clarke, 87 S0.3d
58 (Fla. 4™ DCA 2012). Here, neither the originals of the
note and the mortgage nor copies thereof were admitted
as evidence at trial. The only note and mortgage admitted
was for a loan with Bank of America by Phyilis Savage. The
proper note and mortgage were not admitted at the
April 7, 2015, trial, and a new trial is required.”

In Wells Fargo’s answer brief, Wells Fargo states on page 5
that “Wells Fargo filed a motion to continue the April 7, 2015, trial

because it had not had time to comply with the March 9, 2015,

discovery order and the parties appeared before the Trial Court as
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instructed by the Order Setting Trial on April 7, 2015 (R. 150-52).
However, the Trial Court denied the Motion for Continuance and the
trial went forward on April 7, 2015.” In its Answer Brief, at page 21,
Wells Fargo ignores Mourning and Rivera but cited Labor Ready Southeast Inc.
v. Australian Warehouses Condo. Ass’n, 962 So.2d 1053 (Fla. 4

DCA 2007}, but, as noted in the Reply Brief, Labor Ready is dissimilar in
that both parties were prepared to go to trial, unlike the present case
where neither party was prepared to go to trial. In its answer brief,
Wells Fargo cites Abrams v. Paul, 453 So.2d 826 (Fla. 1st DCA 1984) and
Bennett v. Cont. Chem., Inc., 492 S0.2d 724 (Fla. 1°* DCA 1986).
However, Bennett required strict compliance with Rule 1.440 and
quoted Judge Zehmer’s dissent in Abrams v. Paul, that, “Rule 1.440

is absolutely unambiguous in its requirement that the setting of trial
shall be done by order of the court properly served on the defendants.
That rule contains no authority for setting trial without prior notice to
opposing counsel at least 30 days prior to the trial date.” Also, in
Bennett, the First DCA rejected the argument that the appellant did

not make an effort to request the court to remove the action from

17
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the calendar. In its Answer Brief, Wells Fargo cites Parrish v. Dougherty,
505 So.2d 646 (Fla. 1% DCA 1987), which it claimed clarified the First
DCA’'s prior “strict compliance” ruling in Bennett and that the Rule 1.440
provision does not require “automatically reversible error regardless of the
circumstances.” Page 21 of Answer Brief. However, Parrish invoived a completely
different fact pattern. In Parrish the appellant’s attorney was
prepared to go to trial, as was the case with Labor Ready, which is the
opposite of this case where the Appellant had agreed to Appellee’s
request for continuance as neither party was ready for trial. As the
undersigned noted on page 5 of the Reply Brief, Wells Fargo ignores
BAC Homes Loans v. Parrish, 146 S0.3d 526 (Fla. 1% DCA 2014), where
it was found to be reversible error to set a trial date 28 days from the
date of the order noting that this made the judgment defective as well
as the recent case of Wells Fargo Bank v. Sawh, 194 So.3d 475 (Fla. 3d DCA
2016), in which Wells Fargo asserted violation of its own Rule 1.440 rights,
and that, without a transcript, the court held a trial court must provide
at least 30 days’ notice from the date of the order.

On the issue of the note and morigage itself, on page 10 of the Answer

Brief, Wells Fargo st_ated,
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“Counsel for Hart also argued that there should be a new
trial because the Note and Mortgage that were entered into
the evidence record were not the correct Note and
Mortgage related to this case. (R. 876, Reconsideration
Hearing Tr. 21-12-22}). However, counsel for Wells Fargo
conceded that the wrong Note and Mortgage were
erraneously admitted into evidence and the Court
agreed that if appeared that the Note and Mortgage
admitted into evidence did not relate to this matter but
rather to another foreclosure case heard on the same day
(R. 898, Reconsideration Hearing Tr. 43-17-19). In this
matter, counsel for Wells Fargo stated that, at trial, he
had requested the Trial Court to take judicial notice of the
Note and Mortgage that were in the court file and
which were filed in June 2012. (R.877, 899, Reconsideration
Hearing Tr. 22:2-3, 44:1-4}.”

Again, at this point, Wells Fargo is not representing that copies of

the original note and mortgage filed in June, 2012, were introduced at the

trial. in fact, in the section of the Answer Brief entitled, “Final Judgment

of Foreclosure” on page 15, Welis Fargo stated that the trial court’s

decision to enter a final judgment of foreclosure is to be

reviewed under the “substantial, competent evidence” standard and

noted that as no transcript of the trial exists, “the Final Judgment

has the presumption of correctness, and the burden rests on

Hart to demonstrate reversible error through Record evidence or

through a showing of fundamental error, i.e., when a trial court
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enters an order in violation of a litigant’s due process rights.” In
response, on page 3 of the Reply Brief, the undersigned noted
that Wells Fargo had failed to cite similar cases dealing with “unopposed
motions for continuance” citing the leading case of Reive v.
Deutsche Bank Nat. Trust Company, 190 S0.3d 93 (Fla. 4™ DCA 2015),
where the trial court had ailso been presented with an unopposed motion
to continue which it denied while simultaneously permitting the
bank to use witnesses and documents not disclosed in the pretrial
stipulation. As noted on page 4 of the Reply Brief, the Fourth DCA
held therein that this is a matter of due process, stating,
“We conclude that the court’s denial of the con-

tinuance together with the admission of witnesses and

documents not timely disclosed to the defendant

constituted ‘surprise in fact’ in this case and violated

Binger v. King Pest Control, 401 So.2d 1310, 1313-14

(Fla. 1981). The failure to give adequate notice of

evidence and witnesses constitutes a due process

violation.”
As the undersigned noted on page 4 of the Reply Brief, here, the
bank witness had just been disclosed and the releases never

disclosed. The undersigned also noted that the trial court abused her

discretion by setting the trial date 29 days from the date of the
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order setting trial which didn’t even make sense as the discovery
wasn’t due until April 8, 2015, which is why Wells Fargo moved for
the continuance. The undersigned noted that in the Answer Brief,
Wells Fargo had ignored Mourning v. Ballast, Nedam Construction, Inc.,
964 So.2d 889 (Fla. 4™ DCA 2007) but cited Labor Ready Southeast Inc.
v. Austalian Warehouses Condo Ass’n, 962 50.2d 1053 (Fla. 4" DCA 2007),
where there was no due process violation as the attorneys were prepared to
go to trial.”  Also, Wells Fargo ignored the recent case of Wells Fargo v. Sawh,
194 S0.3d 475 (Fla. 3d DCA 2016), in which the court held the trial court
must provide at least 30 days’ notice from the date of the order and
BAC Home Loans v. Parrish, 146 S0.3d 526 (Fla. 15 DCA 2014), where it
was held to be reversible error to set a trial 28 days from the date of the
order making the judgment defective.

On page 7 of the Reply Brief, the undersigned responded
to Wells Fargo’s purported use of judicial notice at the instant trial
noting that a mortgage is not a proper item for which a court
can take judicial notice, as noted in Sandefur v. RVS Capital, LLC,

183 S0.3d 1258, (Fla. 4™ DCA 2016), and that, in any event, t_he court
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herein did not follow the established procedures to take judicial
notice. As the undersigned noted on page 7 of the Reply

Brief, responding to Wells Fargo’s answer brief, “There was

no written filing to take judicial notice nor a verbal request

to take judicial notice either. (R. 157, 881). While F.S.

90.202(6) allows a court to take judicial notice of its own records

in a pending case, that doesn’t ‘admit’ a record into evidence and
the rules of evidence still apply. See, Holt v. Calchas, 155 So.3d 499
(Fla. 41" DCA 2015).”

THE SEPTEMBER 5, 2018, STIPULATION

On 9/5/18, Wells Fargo efiled a stipulation. In the stipulation,
Wells Fargo conceded that, contrary to its representations to the court,
it had been notified of the Finkelstein deposition. Also, in that
stipulation, it stated that the parties had further stipulated and agreed
that no written request to take judicial notice of the correct original
mortgage and note appears in the record and that that neither the correct
original note and mortgage nor a copy thereof were attached to nor

appeared in the trial court’s evidence record in this matter.

THE SEPTEMBER 13, 2018 FURTHER MOTION TO RELINQUISH JURISDICTION
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On September 13, 2018, the undersigned filed a further motion to
relinquish jurisdiction, again noting that there was no physical
admission of the note and mortgage at trial. In the motion, the undersigned
noted that the court had not followed the procedures to take
judicial notice and that in any case one cannot take judicial notice of
a mortgage. As noted in that motion, as the 9/5/18 stipulation makes
clear, “neither the original nor a copy of the copy of the correct note
and mortgage appears in the evidence record.” As noted at the end of
the Further Motion to Relinquish Jurisdiction, the undersigned “has
conferred with opposing counsel about the instant motion who
is addressing the matter with her client.” On September 12, 2018,
this court issued a per curiam affirmance, and on September 24, 2018,
the merits panel denied the Further Motion to Relinquish Jurisdiction.
{Wells Fargo never filed a response to that motion but on September
24, 2018, did email the undersigned that it opposed the motion,
without citing a reason therefor.] On October 19, 2018, the
undersigned timely filed a motion for rehearing and for rehearing en banc.

On page 26 thereof, it states that neither the original note and mortgage nor

23
Ar)/) 23 23 »f =7



a copy thereof were introduced in evidence. Commencing with page 31
of the motion for rehearing en banc, the undersigned details what
should be contained in the evidence record in a foreclosure. This is not
the case where a note/mortgage has been “lost.” In this case, the original
note and mortgage were in the clerk’s file and should have been introduced
at the trial. As noted on page 32 of the motion for rehearing en banc,
in the Second DCA case of Fair v. Kaufman, 647 So.2d 167 (Fla. 2d DCA 1994), as
here, the original note and mortgage were already in the court file, with the
Second DCA holding that the introduction of such documents in a prior
proceeding did not “obviate the necessity for proper introduction at trial.”
Rather than dealing with the actual facts of no original nor a copy thereof having
been introduced at the trial, in its response to the motion for rehearing/motion
for rehearing en banc, Wells Fargo now claims on page 5 that,
“However, counsel for Wells Fargo has never stated that

Wells Fargo did not introduce a copy of the note and

Mortgage at Trial and no transcript of the Trial exists

to determine whether a copy of the Note and Mortgage

were actually admitted at Trial.”
This is simply untrue. As noted repeatedly, Ms. Charline

Calhoun stated that she did not physically offer up the note and

mortgage because the original note and mortgage had been filed
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and she had verbally requested the court to take judicial notice. She

stated this was her practice in her cases and the trial court stated that

it was her practice to do the same. Thus, this was not only a due process
violation but a recurring violation, and one of exceptional importance.

Also alarming is Wells Fargo’s claim that the violation of Rule 1.440 was minor
and no deprivation of due process resuited. As the undersigned noted in

his reply brief and in his motion for rehearing en banc, in BAC Home Loans v.
Parrish, 146 So0.3d 526 (Fla. 15 DCA 2014}, it was held to be reversible error to set
a trial 28 days from the date of the trial order which made the judgment
defective. In its response, Wells Fargo again cites Labor Ready but, as noted
previously, in that case, there could be no due process violation as the parties
were ready for trial.  Wells Fargo again cites /-;brams v. Paul 453 So.2d 826 (Fla.
15t DCA 1984}, involving a totally different situation and Bennett v. Cont’/

Chems. Inc., 492 So.2d 724 {Fla. 1°* DCA 1986), where the First DCA held that “in
the interest of promoting uniformity and upholding the requirements of due
process, that strict compliance with Rule 1.440 is mandatory.” Bennett was not
later madified drastically as alleged by Wells Fargo but it was clarified that where

the parties had been prepared to go to trial, Rule 1.440 did not
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necessarily apply. In this case, again, neither side was prepared to go

to trial. As the undersigned put it in the motion for rehearing en banc,

citing Wells Fargo v. Sawh, 194 S0.3d 475 (Fla. 3d DCA 2016),

“If as a matter of due process, it was fundamental error to hold a hearing/
trial within less than 30 days when Wells Fargo was the appellant, the

same standard of due process should apply herein on the same issue

where Wells Fargo was the appellee.” In its response, Wells Fargo con-
tinues to assert the Appellant was not prejudiced, but here the Appellant

was clearly prejudiced in that the holding of the trial within 30 days meant
that the full discovery would not be provided to him prior to the trial which

is why Appellant agreed to the Appellee’s request for a continuance. In
Wells Fargo’s response, Wells Fargo cites to HSBC Bank, N.A., v. Serban,

148 S0.3d 1287 (Fla. 1%t DCA 2014), for the proposition that minor violations
of Rule 1.440 are “insufficient grounds for reversal when it is clear that

no deprivation of due process resulted from the violation”. However,
subsequent to Serban, the leading case of Nationstar Mortg., LLC v. Prine, 179
So.3d 145 {Fla. 3d DCA 2015), was decided. In Prine, the Third DCA held that due
process requires notice and an opportunity to be heard before judgment is

rendered and spelled out the relationship between Rule 1.440 and a motion for
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continuance as is the case herein! As the Third DCA held, “Rule

1.440© mandates that a trial be set not less than thirty

days from the service of the notice for trial. Mourning v. Ballast Nedam Const.
Inc., 964 So.2d 889 (Fla. 4" DCA 2007).” in Nationstar, Nationstar's

counsel appeared at the trial and requested a continuance. In Nationstar, as
here, the trial court denied the motion for continuance and Nationstar lost.

in Nationstar, however, the Third DCA remanded for a new trial. The instant
case is even more egregious as both sides had supported a continuance. This s
just one of the due process violations which are of exceptional importance
mandating reversal. The motion for rehearing/motion for rehearing en banc
should be granted.

/s/ Steven Fox

Steven Fox, FBN 246654

Attorney for Appellant Hart

4634 Higel Avenue

Sarasota, Florida 34242

(941) 225-36676
Email: stalanfox@®msn.com

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the foregoing has been

furnished by email or by U.S. Mail on November 26, 2018, to the following:
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VIA EMAIL

Sara F. Holladay-Tobias

Emily Rottman

Hal Houston

McGuireWoods LLP

50 N. Laura Street

Jacksonville, Florida 32202
stobias@mcguirewoods.com
erottmann@mecguirewoods.com
hhouston@mcguirewoods.com
flservice@mcguirewoods.com

Albertelli Law

P.O. Box 23028

Tampa, Florida 33623
Attorney for Appellee
servealaw@albertellilaw.com

Milan Brkich, Esquire
1660 Ringling Blvd.
Second Floor

Sarasota, Florida 34236
mbrkich@scgov.net

VIA U.S. MAIL

The Unknown Spouse of Miles
Christian Hart n/k/a Barbara Hart
3439 Belmont Road

Sarasota, Florida 34232

David M. Demarest, President
Sarasota Springs Community
Association, Inc.

4210 Ruth Way

Sarasota, Florida 34232
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/s/ Steven Fox

Steven Fox, FBN 246654
Attorney for Appellant Hart
4634 Higel Avenue
Sarasota, Florida 34242
(941) 225-3676

Email: stalanfox@msn.com
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Filing # 25771041 E-Filed 04/07:2015 11:40:51 AM

IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT
{N AND FOR SARASOTA COUNTY, FL(}RIDA

ClVlL ACTIO‘J
WELLS FARGO BANK, N.A,,
Plaintiff,
CASE NO.: 20010 CA 012116 NC
v, DIVISION: C

MILES CHRISTIAN HART, et al.
Defendant(s).
/

PLAINTIFE’S MOTION TQ CONTINUE NON-JURY TRIAL

COMES NOW, Plaintiff, WELLS FARGO BANK, N.A., by and through its undersigned counsel and
hereby files this Motion to Continue Non-Jury Trial ond as grounds states as follows:
i, This Honorable Court entered an Order setting the Trial to take place in this matier on April 7, 2015,
3. On or about March 9, 2015 an Order was entered providing the Plaintiff with thirty (30} days to respond
1o Defendant’s Request for Interregatories. This time period as not elapsed. A copy of the Order is
attached hereto as Exhibit A",
3. As such, the trial should be continued to allow Plaintiff the time pravided by the Oder te comply,
WHEREFORE, the Plaintiff respectfully requesis this Court continue the trial now set for Aprit 7, 2015 and
for such other and farther relief deemed just and proper.

CERTIFICATE OF SERVICE
{ HEREBY CE;ET]FY that a true and correct copy of the foregoing has been furnished by the U.S. Mail or

eService this __ day of April, 2015, to ali pames on the attached service Hst,
Albertetli Law
- P.O. Box 23028
Tampa, FL 33623
© (B13)221-4743
(8132218171 facsimile

T ser cnla\wrt)itihcrtcll ilaw.com

NC - 10-52813 ' o ElorldaBarNe 2;;,

By:

App 23 30 of 52
Filed 04/07/2015 12:29 PM - Karen E. Rushing, Clerk of the Circuit Court, Sarasota County, FL



Service List

Miles Christian Han

cfa Paul 8. Cherry, Esq.

6625 Taeda Drive

Sarasata, F1. 34241-9149

[-Serve | squilthead@verizon.net

Sarasota County

cfo Milan Brkich, Esq.

1660 Ringling Blvd., Second Floor
Sarasota, Fi. 34236

E-Serve 11 mbrkich@scgov.net

Sarasota Springs Community Association, Inc,
¢/o Registered Agent, Kuehl Dian

4210 Rush Way

Sarasota, FL 33232-3940

The Unknown Spouse of Miles Christian Hart n/k/a Barbara Hart

3439 Belmont Blvd
Sarasota, FL 34232

/d—/a/d o 5
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~ IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT
IN AND FOR SARASOTA COUNTY, FLORIDA '

o 0-s2es
eils f:apfo Stk 12 | BB wallg
Plaintiff _
vs. casENO.: 2010CA 13116 NC

Defendant

"ORDER ON MOTIO
Upon consideration in open court having heard the Defendant’s/Plaintiff”s Motion to

{0 po Dﬂmu@»y-

the Court makes these findings:
CvQunded.
DMm«LM Shaltld r)rﬂl/{cltl DS ZAY, éDrsz
l) Wi thta s  Eun LU0 , / -
- 210 : ’ yiLlr

il a A L4l .
l:}\ )] ;)mm box&mnc Laalia \Zc’rn-f-,#/,iﬁfw/pr
T c)m TR Nsrwew Aounled b, megmlm%
;naf 5-€+ 7 Q«m,I :l 2015 AF nl 2in

DONE AND ORDERED, in Sarasota, Sarasota County, Florida this ,! day

of, ﬂ'\fn’(b&\ _ 9@/5’

Copies furnished to:
Plaintiff 7
Defendant  \/

Other




IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
SECOND DISTRICT, POST OFFICE BOX 327, LAKELAND, FL 33802-0327

December 03, 2018

P*CONSOLIDATED***

CASE NO.: 2D16-2875
2D17-1110

L.T. No.: 2010-CA-012116 NC,

2010-CA-012116-NC

MILES CHRISTIAN - HART V. WELLS FARGO BANK, N. A,

Appellant / Petitioner(s), Appellee / Respondent(s).

BY ORDER OF THE COURT:

Appeliant's November 26, 2018, unopposed motion for leave to file reply (time
stamped at 12:06 p.m.) is granted to the extent that Appellant is seeking the
reinstatement of his November 5, 2018, response and objection to Appellee's motion for
extension of time that was erroneously stricken. The clerk is directed to correct the
docket consistent with this order. The motion is denied to the extent that Appellant is
seeking leave to file a reply to Appellee’s November 19, 2018, response to Appellant's
motion for rehearing and rehearing en banc. Appellant's November 26, 2018,

unopposed motion for leave to file a reply (time stamped at 8:04 p.m.) is stricken as
duplicative.

| HEREBY CERTIFY that the foregoing is a true copy of the original court order.

Served:

Milan Brkich, Esq. Albertelli Law Sara F. Holladay - Tobias, Esq.
Emily Y. Rottmann, Esq. C. H. Houston, I 1|, Esgq.  Karen E. Rushing, Clerk
Barbara Hart Steven Fox, Esq.

ec

Mo Wl i Voo
Mary Elizabeth Kuenzél
Clerk




RECEIVED, 12/4/2018 1:50 PM, Clerk, Second District Court of Appeal

IN THE DISTRICT COURT OF APPEAL
SECOND DISTRICT, STATE OF FLORIDA

MILES CHRISTIAN-HART
Case No. 2D16-2875
Appellant, L.T. Case No. 2010-CA-012116 NC
V. (Sarasota County)

WELLS FARGO BANK, N.A.,

Appellee.

NOTICE OF WITHDRAWAL OF STATEMENT IN APPELLEE’S
RESPONSE TO APPELLANT’S MOTION FOR REHEARING

Appellee Wells Fargo Bank, N.A. (“Wells Fargo™), through counsel,
respectfully files this Notice of Withdrawal of a Statement in Wells Fargo’s
Response to Appellant Miles Christian-Hart’s (“Hart™) Motion for Rehearing and
states as follows:

1. After this Court issued its opinion affirming the final judgment of
foreclosure and the orders of the Circuit Court for Sarasota County, Florida on
September 12, 2018, Hart filed his Motion for Rehearing on October 19, 2018.

2. Wells Fargo filed its response to the Motion for Rehearing on
November 19, 2018.

3. Upon further review, Wells Fargo hereby notifies the Court that it

withdraws the statements made in footnote two (2) on page five (5) of the response.
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WHEREFORE, Wells Fargo withdraws the statements made in footnote two

(2) on page five (5) of its response to Hart’s Motion for Rehearing.

Respectfully Submitted,

By

McGUIREWOODS LLP

/s/ C. H. Houston I

Sara F. Holladay-Tobias

Florida Bar No. 0026225

Primary E-Mail: stobias@mcguirewoods.com
Secondary E-Mail: flservice@meguirewoods.com
Emily Y. Rottmann

Florida Bar No. 0093154

Primary E-Mail: erottmann@mcguirewoods.com
Secondary E-Mail: clambert@mcguirewoods.com
C. H. Houston I

Florida Bar No. 0100268

Primary E-Mail: hhouston@mcguirewoods.com
Secondary E-Mail: flservice@mcguirewoods.com
50 N. Laura Street, Suite 3300

Jacksonville, Florida 32202

(904) 798-3200

(904) 798-3207 (fax)

Attorneys for Appellee Wells Fargo, N.A.

o
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CERTIFICATE OF SERVICE

ITHEREBY CERTIFY that a copy of the foregoing has been served by E-mail

or U.S. Mail on December 4, 2018 to the following:

VIA E-MAIL

Steven Fox, Esq.

Law Office of Steven Fox
4634 Higel Avenue
Sarasota, FL 34242
Stalanfox{@msn.com
Attorney for Appellant
Miles Christian-Hart

Albertelli Law

P.O. Box 23028

Tampa, FI. 33623
servalaw(@albertallilaw.com
Attorney for Appellee

Wells Fargo Bank, N.A.

Milan Brkich, Esq.

1660 Ringling Blvd.

Second Floor

Sarasota, FL. 34236
mbrkich@scgov.net

Attorney for Sarasota County

VIA U.S. MAIL

L

The Unknown Spouse of Miles

Christian Hart n/k/a Barbara Hart

3439 Belmond Road
Sarasota, FLL 34232

David M. Demarest, President
Sarasota Springs Community
Association, Inc,

4210 Ruth Way

Sarasota, FL. 34232

/s/ C. H. Houston 111

Attorney

A?p 2S 4 of 3



Filing # 90364697 E-Filed 05/31/2019 10:30:27 AM

Serial Number
19-014575

Published Weekly
Sarasota, Sarasota County, Florida

COUNTY OF SARASOTA

2010 CA 012116 NC
STATE OF FLORIDA
Before the undersigned authority personally appeared Karen Ovadia who
on oath says that he/she is Publisher's Representative of the Business Observer a
weekly newspaper published at Sarasota, Sarasota County, Florida; that the attached
copy of advertisement,

being a Notice of Rescheduled Sale

in the matter of Wells Fargo Bank vs. Miles Christian Hart et al

in the Circuit Court, was published in said newspaper in the
issues of 5/24/2019, 5/31/2019

Affiant further says that the said Business Observer is a newspaper
published at Sarasota, Sarasota County, Florida, and that said newspaper has
heretofore been continuously published and has been entered as periodicals matter
at the Post Office in Sarasotz in said Sarasota County, Florida, for a period of one
year next preceding the first publication of the attached copy of advertisement; and
affiant further says that he/she has neither paid nor promised any person, firm or
corporation any discount, rebate, commission or refund for the purpose of securing
this advertisement for publication in said newspaper.

*This Notice was placed on the newspaper’s website and floridapublicnotices.com
on the same day the notice appeared in the newspaper.

Karen Ovadia
Sworn to and subscribed before me this

3istday of May, 2019 A

by Karen Ovadia who 1s personally known to me.

Halbh. ot

ary Public. State of Florida
(SEAL)Y

ﬁ\@‘f;?;‘_f, Holly W Gotkin
FL o Commission £ GG08IEC
xpires: June 17, 20201
Sonded tns Aeron Notary

NOTICE OF RESCHEDULED SALE
1N THE CIRCWTT COURE OF THE
TWELFTH RIDICIAL CIRCUTT
IN ANTY FOR SARASOTA COUNTY,
FLORIDA
CIVIL ATTTION
A 52010 CA D1U16 NC

WL ARGO BANK, N.AL
Platnsiff, s,

MILES CHRISTIAN IEART, et al,
Defendani(s),

NOTICE 15 HERERY GIVEN Parnsant
o an Order Reecheduling Foreclusne
Sndu duted Felroary 21, 2050, and en-
teieed in Cose Noo 2010 CA 012116 NC
ofthe Civeni Coust of the Twelith Tndi-
vl Cirewlt in aned for Sarnsota Couny,
I'lund:u in which Wolls Faege Bank,

N.AL b the Phaintilf and Mibes Chris-
li-.m bar, Sorxsota County, Ssiaseti
Springs Commanity Association, Do,
The Unkavwown Spouse of Miles Chris-
Han Hart niks Backars Dask, ane de-
fendas, the Suravota County Clerk of
he Cireni Consrt il sell 1o the bighest
awmdizest bidkler far cash injon th Enter-
wel wawsarnslit readforecuseosny,
Sarasnea County, Fhdds at $:00am on
the 2th day of June, 2000, the follow-
ing deseribed propeety as set fonk @
siued Final Jed gioent of Foroclostre:

10T 203, BINIT 2, SARASOTA

SPRINGR SUBDIVISION, AC

CORING TO THE MAP OR

PEAY THRBROF, AS HECORD-

8 EN PLAT BOOK & AT PAGE

A OF THE PUBLIC RECORDS

OF  RARASOTA  COUNTY,

FLORIDA,

AMKGA 3439 BELMONT BLVLY.,

SARASOTA, FL 34252-3905
Any person claiming an intenst in the
steplus frunr the sube, # any, other than
the progerty ewner ay of the date of th
Lie Petefersnmat tife & olasmn within 60
ehays siter the wabe.

Iy are & persen with a dizability
who needs any accombudation in o
ider o pastivipaly i this prcescding,
ey are eptitiod, ot e cost Lo AT i) thw
proviaut: of or asnistaner |Meass
virtact l!w w Conngy Jury Of-
e, P Oy, Sarpseta, Blorida
7 “}u\um ST, nt beast

st rpp»r AHBCR, B B d:,m'h uph
reveiving tis stification i the tme
Befure i schalufad apprazanee is hirva
dayss i vou are boaring
uf vence uppmred, vall 71L

Dated @ Hithduonugh County, Flord.
dtll.;\ 23tk Jay of May, 2019
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Filing # 89932131 E-Filed 05/22/2019 10:24:03 AM

IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT
IN AND FOR SARASOTA COUNTY, FLORIDA

CIVIL ACTION
WELLS FARGO BANK, N.A.,
Plaintiff,
CASE NO.: 2010 CA 012116 NC
Vs, DIVISION:

MILES CHRISTIAN HART, ct al,

Defendant(s).
/

NOTICE OF RESCHEDULED SALE

NOTICE IS HEREBY GIVEN Pursuant to an Order Rescheduling Foreclosure Sale dated February 21,
2019, and endered in Case Mo, 2010 CA 012116 NC of the Circuit Court of the Twellth Judicial Circait in
and for Sarasola County, Florida in which Wells Fargo Bank, N.A.. is the Plaintiff and Miles Christian
Hart, Sarasota County, Sarasota Springs Communily Asseciation, Inc., The Unknown Spouse of Miles
Christian Hart n/k/a Barbara Hart, are defendants, the Sarasota County Clerk of the Circuit Court will sell
to the highest and best bidder for cash in/en the Iimternet; wwiw sarasota.realforeclose.com, Sarasota
Coumy. Florida at 9:00am on the 211h day of June, 2019, the following described property as set forth in
said Final Judgment of Foreclosure:

LOT 253, UNIT 2, SARASOTA SPRINGS SUBDIVISION, ACCORDING TO THE MAP OR PLAT
THEREOF, AS RECORDED IN PLAT BOOK 8 AT PAGE 6, OF THE PUBLIC RECORDS OF
SARASOTA COUNTY, FLORIDA.

hpp 26 O of S
ad NI AATO0 N2 22 aa [ Ea A 2 T S ] | ] o« Pal L .

Il f Pl



AK/A 3439 BELMONT BLVD,, SARASOTA, FL 34232-4905

Any person c¢laiming an interest in the surplus {rom the sale. if any, other than the property owner as of the
date of the Lis Pendens must file a claim within 60 days afier the sale.

Dated in Hilisborough County, Florida this 21th day of May, 2019.

_/s/ Nathan Gryelewicz
Nathan Gryglewicz, Esq.
FL Bar# 762121

Albertelli Law
Attorney for Plaintiff
P.O. Box 23028
Tampa, FL 33623
(813) 221-4743

CT - 10-52813

If you are a person with a disability who needs any accommodation in
order to participate in this proceeding, you are entitled, at no cost to
you, to the provision of certain assistance. Please contact the Sarasota
County Jury Office, P.O. Box 3079, Sarasota, Florida 34230-3079,
(941)861-7400, at least seven (7) days before your scheduled court
appearance, or immediately upon receiving this notification if the time
before the scheduled appearance is less than seven (7) days; if you are
hearing or voice impaired, call 711.

The above is 1o be published in the Business Observer
PO Box 2234, Sarasots, Florida 34230
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