
No. 18A118
 

In the 

Supreme Court of the United States 
_______________________________ 

SHARONELL FULTON, CECELIA PAUL, TONI LYNN SIMMS-BUSCH, and 
CATHOLIC SOCIAL SERVICES 

Applicants, 
v. 

CITY OF PHILADELPHIA, DEPARTMENT OF HUMAN SERVICES FOR THE CITY OF 
PHILADELPHIA, and PHILADELPHIA COMMISSION ON HUMAN RELATIONS, 

Respondents. 
_______________________________ 

City Appendix of Exhibits 
_______________________________ 

DIRECTED TO THE HONORABLE SAMUEL A. ALITO, JR.,  
ASSOCIATE JUSTICE OF THE SUPREME COURT OF THE UNITED STATES 

AND CIRCUIT JUSTICE FOR THE THIRD CIRCUIT 
_______________________________ 

 
 

 
CITY OF PHILADELPHIA 

LAW DEPARTMENT 
Marcel S. Pratt, City Solicitor 
 
Eleanor N. Ewing 
   Counsel of Record 
Diana Cortes 
Benjamin H. Field 
Elise Bruhl 
Michael Pfautz 
CITY OF PHILADELPHIA 
   LAW DEPARTMENT 
1515 Arch Street, 15th Fl. 
Philadelphia, PA 19102 
215.683.5012 
Eleanor.Ewing@phila.gov 
 
Attorneys for Respondents

 
 



TABLE OF CONTENTS 
 
 
Exhibit 1, City.Appx1. ......... March 13, 2018 Philadelphia Inquirer article, ECF 13-9 

Exhibit 2, City.Appx.13 ............................ Declaration of Cynthia Figueroa, ECF 20-6 

Exhibit 3, City.Appx.22 .................................... Declaration of Kimberly Ali, ECF 20-1 

Exhibit 4, City.Appx.37 ...... Complete 2017-2018 DHS-CSS Contract, ECF 13-3–13-6 

Exhibit 5, City.Appx.160 ..................................... June 5, 2018 Email, TRO/PI Ex. D-3 

Exhibit 6, City.Appx.163 ........................... 2018-2019 Award Letter to CSS, ECF 20-9 

Exhibit 7, City.Appx.168 .................... June 29, 2018 Letter from Defendants, ECF 47 

Exhibit 8, City.Appx.171 .................... June 21, 2018 Letter from Defendants, ECF 36 

Exhibit 9, City.Appx.174 ....................... June 25, 2018 Letter from Plaintiffs, ECF 40 

Exhibit 10, City.Appx.179 ................... July 11, 2018 Letter from Defendants, ECF 50 

Exhibit 11, City.Appx.184 ................................................................. Complaint, ECF 1 

Exhibit 12, City.Appx.225 .... Plaintiffs’ Motion to the Third Circuit for an Injunction 
Pending Appeal  

  

 



 

 

 

 

 

 

 

 

 

EXHIBIT 1 

City.Appx.1



Case 2:18-cv-02075-PBT   Document 13-9   Filed 06/07/18   Page 17 of 27

City.Appx.2



Two foster agencies in Philly won't place kids with LGBTQ people

http://www.philly.com/philly/news/foster-adoption-lgbtq-gay-same-sex-philly-bethany-archdiocese-20180313.html[6/4/2018 11:33:59 PM]

Advertisement

Megan Paszko spent countless hours researching how to become a foster parent in Philadelphia. She compiled all the
information organizations needed and mailed, emailed, faxed, and even hand-delivered applications.

Months passed before anyone responded, and then Bethany Christian Services got back to her and said there was an
orientation for interested foster parents that week. Paszko and her wife drove to Elkins Park. They were the first
people to arrive. They’d also be the first to leave.

“The trainer approached us, and she was really nice, but she told us, ‘I just want to be upfront. This organization has

News

Two foster agencies in Philly won't place
kids with LGBTQ people
Updated: MARCH 13, 2018 — 9:05 AM EDT

by Julia Terruso, Staff Writer Twitter icon @JuliaTerruso | Mail icon jterruso@phillynews.com

 JESSICA GRIFFIN/STAFF PHOTOGRAPHER
A sign for Bethany Christian Services in Jenkintown. The organization is one of two foster care providers that don’t work with LGBT
people for religious reasons. JESSICA GRIFFIN / Staff Photographer.

LGBTFOSTER14-A-13032018-0001 Shopping
Cart
icon

Buy Photo

Monday, June 4, 2018 | Today's Paper Subscribe Log In

NEWS SPORTS BUSINESS OPINION POLITICS ENTERTAINMENT L Search
icon

Case 2:18-cv-02075-PBT   Document 13-9   Filed 06/07/18   Page 18 of 27

City.Appx.3



Two foster agencies in Philly won't place kids with LGBTQ people

http://www.philly.com/philly/news/foster-adoption-lgbtq-gay-same-sex-philly-bethany-archdiocese-20180313.html[6/4/2018 11:33:59 PM]

never placed a child with a same-sex couple,’” Paszko said. “She told us she didn’t want to waste two hours of our
time.”

In a follow-up call with administrators, the couple were told that Bethany does not work with LGBTQ people because
of the church’s views on homosexuality. They were offered names of other agencies to try.

Article continues below advertisement

“I just couldn’t believe it,” said Paszko. who lives with her wife in Brewerytown. “There are so many kids out there
who need homes, you’re really going to deny them a good one?”

At the same time that the city’s Department of Human Services is urgently calling for more foster parents, two of its
foster care agencies, Bethany and Catholic Social Services, operate under policies that turn away LGBTQ people who
come knocking.

The organizations, which also offer adoption services, are likely violating city contract rules that forbid
discrimination. Philadelphia’s fair practices ordinance, which prohibits discrimination based on sexual orientation, is
included in all city contracts, said Rue Landau, executive director of the Human Relations Commission

“What a tragedy for the kids of Philadelphia,” said Mary Catherine Roper, deputy legal director for the ACLU of
Pennsylvania. “This agency is putting its own view on religion above the needs of its kids.”

Roper said the position could also be unconstitutional: “A government doesn’t get to use a contractor to implement
religious programs and when you start saying, ‘We’re running this as a religious program such that we won’t take you
because you don’t fit our religious view,’ then the city is paying for a religious program, and that’s a problem under
the First Amendment.”
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DHS said it was unaware, until contacted by the Inquirer and Daily News, of the policies held by the two
organizations. Bethany Christian Services has had a contract with the city since 1996 and Catholic Social Services
since 1997.

DHS spokeswoman Heather Keafer called both groups’ stances “deeply concerning,” given an ongoing push to recruit
more LGBTQ people to become foster parents. “We actively recruit individuals that represent the diversity of our
city, including diversity of sexual orientation, genders, race, religions, and communities to provide quality foster care
to Philadelphia’s most vulnerable children and youth,” Keafer said.

The city’s Law Department is reviewing the issue while DHS works with the Human Relations Commission to
investigate policies at both organizations, Keafer said. The department is also reviewing policies of all 26 foster care
agencies it works with. The city will continue to recruit LGBTQ parents, including at an event March 22 at the
William Way LGBT Community Center hosted by the Office of LGBT Affairs .

Article continues below advertisement

Last year, Bethany Christian Services was reimbursed $1.3 million for operating foster homes for 170 children,
representing 1.5 percent of the department’s payments to foster care providers. Catholic Social Services was
reimbursed $1.7 million in the same year for 266 children, representing 1.9 percent of the amount paid.

Joe DiBenedetto, a spokesman for Bethany, said the organization places children with married couples made up of
two parents of the opposite sex, or in some cases individuals. He said the organization does not believe it is in
violation of any city ordinances. “This has been our practice throughout our nearly 75 years of operation and is based
on our adherence to what we believe to be foundational Biblical principles,” he said.

Ken Gavin, a spokesman for the Archdiocese of Philadelphia, said Catholic Social Services wasn’t aware of any
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recent inquiries from same-sex couples but confirmed that the organization would not work with interested LGBTQ
people if approached.

“Catholic Social Services is, at its core, an institution founded on faith-based principles,” Gavin said. “The Catholic
Church does not endorse same-sex unions, based upon deeply held religious beliefs and principles. As such, CSS
would not be able to consider foster care placement within the context of a same-sex union.” Gavin said that
arrangement is a “well-established and long-known one in our relationship with DHS.”

Article continues below advertisement

Both organizations work with LGBTQ youth. That can send a mixed message to children and teens in their care, said
Currey Cook, an attorney who heads Lambda Legal’s Youth in Out-of-home Care Project.

“How do you pretend you can simultaneously say we serve all youth and do a good job serving all youth while at the
same time you’re saying same-sex couples are not real parents, are not good parents?” Cook said. “LGBT youth who
have faced so much isolation, stigma, prejudice in the system are left wondering, ‘What’s going to happen if I come
out, and I’m being served by parents or an agency that basically says trans parents, LGBT people, aren’t good
parents?'”

Cook said Pennsylvania could benefit from a more explicit nondiscrimination policy. Its state code prohibits
discrimination against children based on sexual orientation but does not say anything specific about prospective foster
or adoptive parents.

A nationwide tension

Article continues below advertisement
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Similar conflicts have sprouted up across the country in recent years as states have legalized same-sex marriage.
Before laws started changing, religious-conflicted organizations could avoid working with LGBTQ people by
requiring foster parents to be legally married, Cook said.

His organization sued the federal government and the Catholic Conference of Bishops last month after married lesbian
professors were told they could not foster a refugee child through Catholic Charities of Fort Worth, Texas. A woman
at the organization told them foster parents must “mirror the Holy Family,” according to the suit.

The ACLU sued the State of Michigan last year after two same-sex couples were turned down by Bethany Christian
Services and Catholic Social Services there. Michigan is one of a growing number of states to pass laws explicitly
allowing religious-based discrimination. Similar bills are percolating in Georgia, Oklahoma, and Kansas.

Pennsylvania has no such law but religious nonprofits often discriminate quietly, said Leslie Cooper, an attorney with
the ACLU’s national office, who is handling the Michigan case.

Lawyers for Bethany and Catholic Social Services have defended their clients’ stances in court documents by saying
that requiring religious organizations to comply with nondiscrimination laws would force them to close, meaning
fewer organizations to help kids in need.

Cooper said a religious organization could always change its affiliation, which occurred in Illinois after a foster care
agency associated with the Catholic Church broke off and rehired the same staff to operate independently.

“The premise that there would be no one to do this work is just false,” she said.

Both the archdiocese and Bethany say they always direct interested LGBTQ parents to other agencies.

Paszko and her wife are now working with Jewish Family and Children’s Service of Greater Philadelphia to become
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certified foster parents, but the journey has not been easy.

They started sending out requests for information to various agencies in July. Calls and emails went unanswered. An
application Paszko hand-delivered was mailed back to her with no explanation. A home visit scheduled weeks ago
was canceled unexpectedly.  The couple took off from work to get background checks but upon arrival, learned the
center no longer offered the screenings. They don’t attribute all these roadblocks to discrimination but to a system ill-
equipped to catch interested parents.

“If you work and you actually have the financial means to help a kid, I feel like the system is not set up to help you do
that,” Paszko said. “There have just been so many stops along the way where I’ve just said, ‘Ugh, this is not meant to
be.'”

Interested in fostering? Call 215-683-5709 or email fosteringphilly@phila.gov. Learn more
at beta.phila.gov/fosteringphilly

Anyone who believes they were discriminated against may contact the PCHR at 215-686-4670 or pchr@phila.gov.

Published: March 13, 2018 — 9:02 AM EDT | Updated: March 13, 2018 — 9:05 AM EDT
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The Honorable Petrese B. Tucker
United States District Court for the Eastern District of Pennsylvania
U.S. Courthouse
601 Market Street
Philadelphia, PA 19106-1790

VIA ECF

Re: Fulton v. City of Philadelphia, No. 18-2075 

Dear Judge Tucker: 

The City contends that Catholic’s use of pastoral reference letters as a 
means of evaluating prospective foster families is unconstitutional and 
in breach of contract. The City does not claim that the reference letters 
had anything to do with the intake closure at issue in this case. Letter at 
1 (citing “new evidence”). But it argues that granting Catholic relief 
“would be problematic” now because of the pastoral letters.  

The City’s concern about relief is misplaced. However, in order to 
eliminate any potential issue regarding how the parties would operate 
under a preliminary injunction, Catholic will agree not to require 
pastoral letters.  While such letters have been helpful in the past, the 
letters are not necessary for Catholic to provide foster care services 
consistent with its religious mission. 

The City’s legal arguments are incorrect.  As Commissioner Figueroa 
testified at the hearing last week, the City has “nothing to do” with the 
process and policies private agencies use to perform home studies and 
certify prospective foster families. Preliminary Injunction Hearing 
Transcript (“Tr.”), Day 3, Figueroa, pp. 53-54. Certification of foster 
families occurs under standards provided by the State, not the City. If 
anything, the City’s apparent ignorance of how Catholic performs home 
studies just confirms that the City has never scrutinized the ways in 
which private agencies perform this work. Surely the City cannot have a 
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compelling interest now in a process it has utterly ignored, apparently 
for decades.  

Second, Catholic is a religious non-profit; it is not the government. 
Indeed, the City’s contract emphasizes in no uncertain terms that 
Catholic shall not “in any way or for any purpose be deemed or intended 
to be an employee or agent of the City.” Pl. Ex. 15 at 86 (paragraph 9.1). 
Neither the Establishment Clause nor federal law forbids Catholic from 
having a religious nature. See, e.g., Corp. of Presiding Bishop v. Amos, 
483 U.S. 327, 337 (1987) (upholding Title VII’s exemption for religious 
organizations against an Establishment Clause challenge); 42 U.S.C. 
§ 604a(c) (“[N]either the Federal Government nor a State receiving funds 
under such programs shall discriminate against an organization which is 
or applies to be a contractor . . . on the basis that the organization has a 
religious character.”).  

Third, the City’s witnesses testified that they were unaware of a single 
person who had ever raised a concern or been unable to foster because of 
Catholic’s use of religious criteria. Tr., Day 1, Ali, pg. 114; Tr., Day 3, 
Figueroa, pg. 18-19, 145.  

As with the rest of its case, the City’s concerns are entirely speculative, 
and ignore the fact that people will readily “recognize and accept” that, 
even when churches are engaged in activities which have both religious 
and civil effects, churches do not surrender their religious nature. Cf. 
Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Comm’n, No. No. 16–
111, 2018 WL 2465172, at *7 (U.S. June 4, 2018) (noting that a church’s 
decision not to perform a same-sex wedding ceremony “would be well 
understood in our constitutional order as an exercise of religion, an 
exercise that gay persons could recognize and accept without serious 
diminishment of their own dignity and worth.”).  

Nevertheless, since Catholic will agree to cease requiring pastoral 
letters going forward, these issues should not impact the ability of this 
Court to issue a preliminary injunction.  
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Respectfully submitted,

/s/ Mark Rienzi 
Mark Rienzi
Counsel for Plaintiffs
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Certificate of Service

I hereby certify that this letter has been served electronically via ECF and is 
available for viewing and downloading from the ECF system.

/s/ Mark Rienzi 
Mark Rienzi
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
SHARONELL FULTON, CECELIA 
PAUL, TONI LYNN SIMMS-BUSCH, 
and CATHOLIC SOCIAL SERVICES,  
       
 Plaintiffs,     
 

v.       
       
CITY OF PHILADELPHIA, 
DEPARTMENT OF HUMAN 
SERVICES FOR THE CITY OF 
PHILADELPHIA, and PHILADELPHIA 
COMMISSION ON HUMAN 
RELATIONS, 
 
 Defendants. 
 
 

 
 
 
 
           Civil No.  _________ 
 

COMPLAINT  

 
INTRODUCTION 

1. Catholic Social Services exists to serve those in need, and it wants to 

continue serving foster children in Philadelphia. Despite a foster care crisis and a 

need for more foster homes, the City of Philadelphia has decided to cut off foster 

placements for Catholic Social Services and prioritize political grandstanding over 

the needs of children.  

2. Unsurprisingly, the City’s actions are creating a severe human cost. 

Available foster homes are sitting empty. Numerous foster parents like Cecelia Paul 

have homes that are now vacant because the City will no longer allow Catholic 

Social Services to place children with these loving families. Other foster parents, 

such as Sharonell Fulton, may soon lose their placements, meaning that they will 
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no longer be able to care for children who rely on their foster families to help with 

extensive medical care for their special needs. Other foster parents, such as Toni 

Simms-Busch, risk losing the opportunity to foster additional children, including 

biological siblings of her current foster children, in the future. And many foster 

children will face even greater obstacles to finding a safe home. These consequences 

are severe, unnecessary, and illegal under state and federal law. And they are the 

direct consequences of the City’s actions.  

3. On an average day, Catholic Social Services serves more than 120 children 

in foster care, and it supervises around 100 different foster homes. Through its 

combined programs, Catholic Social Services served more than 2,200 different at-

risk children in Philadelphia last year. For decades, Catholic Social Services has 

partnered with the City to place foster children in stable, loving homes. It has a 

proven track record of compassion, quality, and success.   

4. Catholic Social Services works with foster parents like Ms. Fulton, who has 

cared for children with severe medical problems and trauma from past abuse. 

Catholic Social Services works with parents like Ms. Simms-Busch, who is fostering 

two biological siblings and is very open to fostering again in the future, including if 

additional biological siblings of her children went into foster care. Catholic Social 

Services works with parents like Ms. Paul, who, in her 40-plus years of foster work, 

has fostered more than 130 children, adopted six children, and received a Foster 

Parent of the Year award from the City.  
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5.  The City is penalizing Catholic Social Services, in violation of its contract 

and state and federal law, because the agency has Catholic beliefs about same-sex 

marriage. Catholic Social Services serves and places children regardless of their 

race, color, sex, sexual orientation, gender identity, religion, national origin, 

ancestry, age, disability, source of income, familial status, genetic information, or 

sexual violence victim status. Even though no LGBT couple has filed a complaint 

against Catholic Social Services, and the agency would not stand in the way of any 

couple who wished to foster a child in need, the City has decided to penalize the 

agency because the City disagrees with its religious beliefs. But even more 

importantly, the City is penalizing both the foster parents who wish to continue 

working with Catholic Social Services and the children they would serve. 

6. Philadelphia’s actions discriminate against Plaintiffs for their religious 

beliefs and practices, constitute a breach of contract, unlawfully try to coerce them 

to speak contrary to their religious beliefs, and restrict Plaintiffs’ religious exercise 

in violation of state law and the Pennsylvania and U.S. Constitutions. 

IDENTIFICATION OF PARTIES  

7. Plaintiff Sharonell Fulton is a foster parent who works with Catholic Social 

Services. She has fostered more than 40 children over 25-plus years as a foster 

parent. She has cared for children with significant medical needs and is currently 

caring for two special needs foster children.  

8. Ms. Fulton could not provide the extensive care that these special needs 

children require without the support she receives from Catholic Social Services. 
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Catholic Social Services has provided Ms. Fulton with training, resources, support, 

and professional guidance as to how to best care for special needs children. She has 

been able to call social workers at any hour and receive an answer from someone 

she knew and trusted. These social workers have become like family and have 

shown great love and care to her foster children. By contrast, Ms. Fulton previously 

received training from a government agency, and has noted the stark difference 

between that agency’s treatment of her and Catholic Social Services’ care and 

compassion. She is aware that other foster parents have been unsatisfied with the 

support they receive from other foster agencies. Ms. Fulton believes that she would 

not receive the kind of support she needs to serve children with serious medical 

problems if she were with another agency. If the City terminates its contract with 

Catholic Social Services, or refuses to renew the contract in June, Ms. Fulton’s two 

current foster children will be immediately transferred away. Because of their 

extensive medical needs, she anticipates these children will have a very difficult 

time being placed, and it is very unlikely they will be placed with a foster parent 

that has the same capacity and training as Ms. Fulton to address these special 

needs.  

9. Ms. Fulton shares the religious beliefs of Catholic Social Services. As an 

African American woman, Ms. Fulton has experienced discrimination in her life. It 

is insulting and hurtful for her to observe the government of the city in which she 

lives needlessly denigrate and publicly condemn her own religious beliefs in such a 

discriminatory fashion.  
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10. Plaintiff Cecelia Paul is a foster parent who has worked with Catholic 

Social Services for 46 years and who has fostered 133 children. Mrs. Paul was 

honored by the City as one of its Foster Parents of the Year for her excellent care. 

Caring for children in need is what gives life meaning for Mrs. Paul. She first began 

caring for children when she worked as a nurse. Her religious beliefs inspired her to 

make serving children her life’s work. These religious beliefs also inspired Mrs. Paul 

to work with Catholic Social Services, and the social workers at this agency have 

become like family to Mrs. Paul. Mrs. Paul trusts them, relies on them, and she 

cannot imagine starting from scratch and fostering children without them. But 

because the City is no longer referring children to families who work with Catholic 

Social Services, as of April Mrs. Paul is no longer caring for children in need. This 

has left a void in Mrs. Paul’s life and has left her unable to fulfill her religious 

commitment to give of herself and show love to those most in need. Mrs. Paul’s 

home will remain empty of children as long as the City continues refusing to refer 

foster children to Catholic Social Services. 

11. Plaintiff Toni Lynn Simms-Busch previously worked as a foster care social 

worker with a private agency, and then later as a child advocate social worker who 

spent four years working at the Defender Association of Philadelphia. Ms. Simms-

Busch obtained her bachelor’s degree in forensic psychology from Chatham 

University in Pittsburgh. In her prior role as a child advocate social worker with the 

City of Philadelphia, Ms. Simms-Busch interacted with all the foster agencies in the 

City. She observed some to offer high-quality services, and others at the other end of 
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the spectrum. She observed that Catholic Social Services consistently was among 

the best of any foster agency in terms of quality of services the provided, and they 

operated with the highest level of integrity, professionalism, responsiveness, and 

care.  

12. Ms. Simms-Busch is now a foster parent herself, caring for two very young 

foster children who are biological siblings. Ms. Simms-Busch chose to work with 

Catholic Social Services because she observed their high-level care in the past, as 

well as because of her desire to raise her family with an organization that shared 

her religious beliefs. Ms. Simms-Busch is inspired by her religious beliefs to serve 

children, which is why she found work as a child advocate so rewarding. She is 

continuing that religiously-motivated practice of serving vulnerable children now as 

a foster mother. Ms. Simms-Busch relies heavily on the trusted social workers she 

interacts with at Catholic Social Services. Fostering is often a very emotionally 

exhausting process, and she could not imagine continuing on this journey without 

the support she receives from Catholic Social Services. In her interactions with 

other agencies, Ms. Simms-Busch has not received this same level of personal care 

and loving encouragement. It is possible that in the future, a biological sibling of 

her foster children would need foster care, and Ms. Simms-Busch would be very 

open to fostering this child if she could work with Catholic Social Services. Ms. 

Simms-Busch is very open to fostering other children in need in the future as well. 

But if Catholic Social Services were forced to close its program, Ms. Simms-Busch 

thinks it is highly unlikely that she would be able to continue fostering.  
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13. Plaintiff Catholic Social Services is a non-profit religious corporation under 

the auspices of the Archdiocese of Philadelphia and party to a foster services 

contract with Defendant Department of Human Services. Catholic Social Services’ 

foster care program currently cares for 127 children daily whom it has placed in 

foster arrangements through referrals from the City. Thanks to its work, last year 

132 of its graduates went on to receive high school diplomas. Catholic Social 

Services prioritizes permanency, and the statistics demonstrate its success. Across 

its programs, about 50 children per year achieve permanency either by returning to 

their families or moving to adoption with their foster families. 

14. Catholic Social Services and the Archdiocese of Philadelphia have provided 

care for needy children in Pennsylvania for over a century. In 1916, the Catholic 

Children’s Bureau was established and staffed by Missionary Sisters of the Blessed 

Trinity, early Catholic pioneers in social work. Their work continues today through 

the dedicated efforts of Catholic Social Services’ foster care program. This ongoing 

religious mission motivates Catholic Social Services and its staff to provide 

exemplary services to children and families in Philadelphia.   

15. Catholic Social Services exists to transform lives and bring about a just and 

compassionate society where every individual is valued, families are healthy and 

strong, and communities are united in their commitment to the good of all. Catholic 

Social Services works towards a world touched by God’s mercy: where poverty and 

need are alleviated and all people share justly in the blessings of creation. Catholic 

Social Services is dedicated to serving others in a spirit of humility and genuine 
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concern for the well-being of its neighbors and affirms the God-given dignity and 

worth of every person.  

16.  Catholic Social Services exercises its faith and carries out this religious 

mission through its foster work. Care for needy children and the provision of foster 

care services is an integral, fundamental, and central part of Plaintiffs’ religious 

exercise. Providing these services in a manner consistent with Catholic teaching is 

part of its religious character and affiliation.  

17. Catholic Social Services also provides important ancillary services to 

children and families. For example, Catholic Social Services, St. Gabriel’s Hall, is 

certified as a Sanctuary Model of Trauma-Informed Care provider—a best practice 

standard now hailed nationwide. Catholic Social Services also provides educational 

programming via state-licensed schools at St. Gabriel’s Hall, DeLaSalle Vocational 

School and St. Francis Homes. Last year, through Catholic Social Services 

programs, 132 graduates received high school diplomas. Catholic Social Services’ 

Youth Division, including St. Gabriel’s System and St. Francis & St. Vincent 

Homes, served 1,544 youth in placement, and approximately 1,400 families per year 

across all its child welfare and juvenile justice programs last year. That number 

includes over 120 children whom Catholic Social Services has, on an average day, 

placed in foster arrangements through referrals from the City.  

18. Defendant City of Philadelphia is a municipality organized pursuant to 

Section 1 of Article XV of the Constitution and the Act of the General Assembly, 

approved April 21, 1949, P.L. 665, of the Commonwealth of Pennsylvania. 
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19. Defendant Department of Human Services is an agency of the City of 

Philadelphia and party to a foster services contract (“the Contract”) with Plaintiff 

Catholic Social Services. The Contract is attached as Exhibit A.   

20. Defendant Philadelphia Commission on Human Relations is an agency of 

the City of Philadelphia.  

JURISDICTION AND VENUE 
 

21. This action arises under the Constitution and laws of the United States. 

The Court has subject matter jurisdiction under 28 U.S.C. §§ 1331 and 1343. 

22. The Court has authority to issue the declaratory and injunctive relief 

sought under 28 U.S.C. §§ 2201 and 2202. 

23. Venue lies in this district under 28 U.S.C. § 1391(b)(1) and (2). 

FACTUAL ALLEGATIONS 

Foster Care Under Pennsylvania and Federal Law  

24. More than 5,000 children are in Philadelphia’s foster care system, and 

experts have recognized that the City faces a “crisis” because of “the lack of 

qualified foster parents and other placement options for the increasing number of 

children in care.”1 Philadelphia relies upon state-licensed foster care agencies to 

help make up the shortfall. 

25. In Pennsylvania, standards for foster care providers are set out by state 

law. 55 Pa. Code § 3700. The Commonwealth provides funding to municipalities for 

1 David R. Fair, Partners for Philadelphia Families Testimony to Philadelphia City 
Council, Turning Points for Children (June 14, 2016), 
www.turningpointsforchildren.org/news/228-partners-for-philadelphia-families-
testimony  
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foster care, and runs the Statewide Adoption Network (SWAN), under which foster 

care agencies may be licensed to provide adoption services to foster children.  

26. Pennsylvania sets the standards which foster agencies use to determine 

whether a particular foster family should be certified. Those standards include 

consideration of “existing family relationships” and the “[a]bility of the applicant to 

work in partnership with” the foster care agency. 55 Pa. Code § 3700.64. 

27. Pennsylvania laws permit religious foster care agencies to operate in a 

manner consistent with their faith.  

28. The City relies upon state and federal funds, including Temporary 

Assistance to Needy Families (TANF) block grants, to administer its foster care 

program. This federal funding includes requirements that states and local 

government bodies not discriminate against religious foster care agencies based 

upon their religious beliefs. See, e.g., 42 U.S.C. § 604a(c) (“neither the Federal 

Government nor a State receiving funds under such programs shall discriminate 

against an organization which is or applies to be a contractor to provide assistance, 

or which accepts certificates, vouchers, or other forms of disbursement, on the basis 

that the organization has a religious character.”) 45 C.F.R. § 87.3(a) (“Neither the 

HHS awarding agency, nor any State or local government and other pass-through 

entity receiving funds under any HHS awarding agency program shall, in the 

selection of service providers, discriminate for or against an organization on the 

basis of the organization’s religious character or affiliation.”). 

Philadelphia’s Foster Care Program 
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29.  In Philadelphia, there are 28 state-licensed agencies who partner with the 

city to provide foster services. Of those agencies, eight obtained additional 

competitive contracts with the City to also serve as a Community Umbrella Agency 

(CUA), an entity that works to try to help at-risk children stay in their homes where 

such an option would be possible and safe for the child. Of these select agencies, the 

City ranked Catholic Social Services as the second highest of all agencies. This 

demonstrates Catholic Social Services’ track record of providing both quality and 

value to the City's residents.  

30. When at-risk children are not able to remain in their family homes, the City 

refers the child to be placed in foster care. The City is the only source of foster care 

referrals, so any Philadelphia-area foster agency who does not receive referrals from 

this source cannot place new foster children with families and will quickly lose the 

ability to serve any foster children at all.   

31. The City has provided referrals to Catholic Social Services on a regular 

basis for many years and requires Catholic Social Services to report open spaces 

weekly so that any openings in foster homes may be filled promptly. This has been 

the City’s consistent practice. The City has never before suspended referrals to 

Catholic Social Services when homes were available, and, upon information and 

belief, the City’s longstanding practice is to provide referrals to all approved foster 

care agencies in the City with capacity to place children on a consistent and 

continuing basis.  
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32. State-licensed agencies in Philadelphia place children with foster families 

who have already undergone extensive interviews and home studies by social 

workers at the agency. The agency makes a determination that a particular foster 

family would be an appropriate family to care for foster children. After these 

interviews, home studies, and recommendations, an agency may certify that a foster 

family is approved to care for foster children.  

33. State law does not prohibit foster agencies from declining to perform a 

home study, nor from referring families to another licensed agency to perform a 

home study. State law also permits waivers of provisions of the laws governing 

foster care agencies, so long as the waiver “[d]oes not jeopardize receipt of Federal 

monies.” 55 Pa. Code § 3700.5. 

34. After an agency licensed by the Commonwealth has taken the steps 

prescribed by state law, it may place a foster child referred to it with a certified 

foster family. The City provides per diem payments from a combination of federal, 

state, and city funds. That funding is provided to foster care agencies only after an 

agency has accepted the referral of a child and is supervising that placement with a 

certified foster family.  

35. A foster agency provides ongoing training and support and works with the 

assigned CUA case manager to coordinate services to the foster family, birth family 

and child in order to achieve a positive outcome. Foster parents are needed not only 

to care for children, but to provide mentoring to the birth family and support the 

relationship between the child and the birth family. This collaborative approach 
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assesses the continued appropriateness of temporary placement and explores 

options for permanency through return to the birth family, placement with kin, or 

adoption.  

Catholic Social Services’ Foster Care Program 

36. Catholic Social Services shares the City’s goal of working to fill the shortage 

of safe foster homes for these vulnerable kids. On an average day, Catholic Social 

Services’ foster care program cares for over 120 children who are placed with about 

100 different foster families that Catholic Social Services supervises. Catholic Social 

Services is able to recruit many foster families, such as Ms. Simms-Busch, Ms. 

Fulton, and Mrs. Paul, who would not otherwise feel able to foster or adopt children. 

Of the select agencies who obtained additional CUA contracts, the City ranked 

Catholic Social Services as the second highest of all these agencies.  

37. Catholic Social Services serves and places children regardless of their race, 

color, sex, sexual orientation, gender identity, religion, national origin, ancestry, 

age, disability, source of income, familial status, genetic information, or sexual 

violence victim status.  

38.   Catholic Social Services shares the religious beliefs and teachings of the 

Catholic Church regarding same-sex marriage. But Catholic Social Services would 

never stop a family who wants to foster from having the opportunity to complete the 

application and home study process, either through Catholic Social Services or 

another agency. If Catholic Social Services were ever unable to perform in-depth 

home assessments and make reports and written certifications to the State for any 
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reason, including consistency with religious beliefs and mission of Catholic Social 

Services, then it would refer the potential foster parent to one of 26 nearby agencies 

who can better serve their needs. Four agencies are located within just two miles of 

Catholic Social Services’ downtown office.  

39.  On information and belief, Catholic Social Services has never had a same-

sex couple request that the agency perform a home study. No same-sex couples have 

been denied the ability to become foster parents because of Catholic Social Services, 

and no same-sex couples have filed complaints against Catholic Social Services 

regarding its foster care operations.  

40. As long as staff at Catholic Social Services can remember, and for at least 

50 years, the agency has provided foster care services to the City pursuant to a 

contract, which is renewed annually. In reliance upon that contract, Catholic Social 

Services has hired 15 staff members who work exclusively on that contract, has 

budgeted and raised funds designed to supplement City funding on that contract, 

and has taken other concrete steps in expectation that it will continue to receive 

referrals and be able to perform its duties under the Contract. Catholic Social 

Services offers a significant subsidy to the City by supplementing City foster funds 

with private donations and volunteer hours to cover costs that City funding cannot.  

41. Although Catholic Social Services provides home studies and hopes to 

continue doing so, there is no contractual or other requirement of a free-standing 

duty to offer certification services to prospective foster families. Catholic Social 
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Services is not obligated to provide home studies to the general public under the 

Contract.   

42. The City has been aware of Catholic Social Services’ religious beliefs for 

years. For example, the City has repeatedly accepted waiver requests from Catholic 

Social Services pursuant to Phila. Code § 17-1904. That provision permits the City 

to waive the obligation for contractors to provide benefits to same-sex spouses of 

employees where “the contractor certifies, and the City finds, that (a) the contractor 

is operated, supervised, or controlled by a bona fide religious institution or 

organization for charitable purposes, and (b) compliance with the provisions of this 

Chapter would conflict with the beliefs of the religion with which the contracting 

organization is identified.” The City’s acceptance of that certification demonstrates 

its knowledge of Catholic Social Services’ position regarding same-sex marriage.  

The Contract has a non-discrimination provision that has been in place for many 

years without material alteration, and during that time, the City has never 

investigated Catholic Social Services, penalized Catholic Social Services, nor 

otherwise indicated in any way that Catholic Social Services would be in breach of 

that contract if it did not perform home studies, nor if it referred a couple to another 

agency for home studies due to consistency with its religious mission.   

The City Targets Catholic Social Services and Breaches Its Contract 

46. Despite this long history of serving the City and its residents, on March 15, 

2018, Catholic Social Services was informed via a news article that the City was 

suspending foster care referrals to the agency. That same day, the Philadelphia City 
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Council passed a resolution alleging that some foster services providers “have 

policies that prohibit the placement of children with LGBTQ people based on 

religious principles” and calling for an investigation.2 A local news agency quoted 

the Mayor saying, “we cannot use taxpayer dollars to fund organizations that 

discriminate against people because of their sexual orientation or because of their 

same-sex marriage status. . . . It’s just not right.”3  

47.  The apparent impetus for the City’s actions was a newspaper article 

published two days earlier. The article discussed the case of a different foster care 

provider which was facing a complaint from a same-sex couple. No such complaint 

has been made against Catholic Social Services. The article also discussed Catholic 

Social Services’ religious beliefs.    

48. After the City passed its resolution, Catholic Social Services received a 

letter from the Philadelphia Human Relations Commission demanding information 

about the policies and practices of Catholic Social Services. A true and correct copy 

of the letter is attached as Exhibit C. 

49. At no time has the Human Relations Commission received a formal 

complaint against Catholic Social Services, notified Catholic Social Services of such 

a complaint as required by law, or otherwise taken the steps required by law to 

open a formal proceeding against Catholic Social Services.   

2 Exhibit B, Resolution No. 180252, 
http://philly.councilmatic.org/legislation/3378655.  
3 Tom MacDonald, Philly halts foster placements with 2 faith-based agencies 
shutting out LGBT couples, WHYY, Mar. 16, 2018, https://whyy.org/articles/philly-
halts-foster-placements-2-faith-based-agencies-shutting-lgbt-couples/.  
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50. Upon information and belief, other religious groups who contract with the 

City and who have different religious beliefs and practices regarding same-sex 

marriage have not received such letters and the City continues performance of those 

contracts. 

51. In its letter, the City also indicated it suspected that Catholic Social 

Services was in breach of its contract. But Catholic Social Services did not receive a 

suspension notice and was not given an opportunity to cure. The City’s contract 

with Catholic Social Services states under the relevant nondiscrimination 

Paragraph 15.1 that the City may “suspend or terminate” its contract with Catholic 

Social Services only “[i]n the event of any breach of this Section 15.1.” But the City 

has never set forth any clear basis for breach of contract prior to engaging in 

suspending additional referrals.  

52. Nor has the City provided the notice required under the contract prior to 

exercising its remedies. See Section 12.2.  

53. As such, the City is in breach of its contract with Catholic Social Services by 

failing to perform and for preventing Catholic Social Services from continuing to 

perform without any justification.  

54. On March 27, 2018, Staci Boyd, the Operations Director at the Department 

of Human Services, sent an email to other foster agencies in Philadelphia forbidding 

them from referring any additional foster intakes to Catholic Social Services. A copy 

of that email is attached as Exhibit D. 
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55. Provision of referrals is necessary for performance and the receipt of any 

payment under the Contract.  Because the City is the sole source of foster care 

referrals, without such referrals, Catholic Social Services is unable to fully perform 

its duties under the Contract and, as foster children return to their birth families or 

other placements, will eventually be unable to perform any duties under the 

contract. 

56.   Catholic Social Services has not breached its contract or otherwise acted 

unlawfully. 

57. Catholic Social Services informed the City it was in breach, but the City has 

continued to suspend referrals and impede Catholic Social Services’ ability to 

perform under its contract without clear justification.  

58. Catholic Social Services’ foster services do not constitute a “public 

accommodation” under the City’s Fair Practices Ordinance, and therefore it cannot 

have violated the contract provision relating to that ordinance.  

59. Catholic Social Services is a private, religious charity. It does not offer, sell, 

or make available its services to the public that entail supervision of a child placed 

with a certified foster family. Phila., Pa., Admin. Code § 9-1102(1)(w). These 

services are only available to at-risk children who have been removed by the state 

and are in need of a loving home, and Catholic Social Services serves any child who 

is referred to them. The City only pays Catholic Social Services a per diem for these 

supervisory services, and the City is not contracted to compensate Catholic Social 
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Services for anything else related to the provision of foster care, including home 

studies and assessments of potential foster families.  

60. No individual or couple has alleged that Catholic Social Services has denied 

or interfered with the public accommodations opportunities of an individual. Nor 

could they, because Catholic Social Services is not a place of public accommodation, 

no allegation has been made that Catholic Social Services prevented anyone from 

receiving relevant city services, and Catholic Social Services has not prevented any 

child from being placed in a family. 

61. Upon information and belief, the City has never before interpreted and 

applied its contracts or non-discrimination ordinances in this manner. The novel 

and inconsistent application demonstrates an attempt to target and penalize a 

particular set of religious beliefs and practices.  

62. The City has targeted Catholic Social Services because of its religious 

beliefs. City officials have been open about their disagreement with Catholic 

teaching on marriage and their personal animosity toward the Archdiocese. Local 

media has chronicled Mayor Kenney’s public statements criticizing the Archdiocese 

and Archbishop. See, e.g., Patrick Kerkstra, Jim Kenney’s Long War with the 

Archdiocese, Philadelphia, July 9, 2015, (compiling tweets);4 David O’Reilly, Chaput 

edict draws mixed reviews; Kenney calls it “not Christian”, Philadelphia Inquirer, 

4 https://www.phillymag.com/citified/2015/07/09/jim-kenney-catholic-archdiocese-
charles-chaput/. 
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July 6, 2016 (Mayor Kenney, “who was raised Catholic, has often been sharply 

critical of [Archbishop] Chaput’s conservative stances on matters of faith.”).5  

63. Plaintiffs informed the Commission on April 18, 2018, that Plaintiffs’ 

actions were lawful, the Defendants’ actions were unlawful, and requested that 

Defendants cease their unlawful behavior and resume normal operations under the 

Contract. A true and correct copy of that letter is attached as Exhibit E.  

64. On May 9, Plaintiffs’ counsel received a response from the Commission, 

dated May 7, defending Defendants’ actions and stating that Plaintiffs would face 

subpoenas and further adverse actions under the Contract 10 days after the date of 

the letter, which Plaintiffs calculate to be May 17. A true and correct copy of that 

letter is attached as Exhibit F. 

65. On May 10, Plaintiffs requested a meeting with the Commission to attempt 

to resolve the issues prior to May 17, or in the alternative, a delay of that timeframe 

to allow for further discussion. The Commission has yet to respond to that request. 

66. Plaintiffs’ counsel received a second letter dated May 7, this one from the 

City’s law department. A true and correct copy of that letter is attached as  

Exhibit G.  

67. In that letter, the City confirmed that its purpose is to ensure that Catholic 

Social Services cannot “inform a qualified family” that they are unable to complete a 

home study and refer that family elsewhere. The City made it clear that same-sex 

marriage is a “value that must be embodied in our contractual relationships.”   

5 http://www.philly.com/philly/news/20160707_Chaput_edict_draws_mixed_
reviews__Kenney_calls_it__not_Christian_.html. 
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68. The City also indicated that it has the power to grant exemptions from 

certain requirements. It highlighted contract language that states that in some 

circumstances, “an exception is granted by the Commissioner . . . in his/her sole 

discretion.” It also stated that it had recently granted an “exception” from the 

cessation of referrals “in that instance” in order to allow siblings to be placed 

together. However, as to the provision of home studies and other support for same-

sex couples, the City stated: “the Commissioner has no intention of granting an 

exception.”  

69. The City also stated that it believes Catholic Social Services is obligated to 

provide home studies to same-sex couples, and it said that “any further contracts 

with CSS will be explicit in that regard.” This acknowledges that the City’s current 

contract with Catholic Social Services is not currently explicit in this regard.  

70. The City indicated it would not renew the Contract after its expiration on 

June 30th, and would begin a transition plan, unless Catholic Social Services 

agreed to engage in the City’s preferred form of speech and provide home studies 

and support services to same-sex couples.  

71. In that letter, the City also threatened to terminate the Contract for 

convenience. 

The City’s Unlawful Actions Harm Catholic Social Services and the 
Children of Philadelphia 

 
72. The City’s unlawful actions have real-world consequences. After the City 

informed Catholic Social Services that it would not receive any new referrals, 

Catholic Social Services received a request from another agency regarding a child 
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who had just been taken into foster care. Despite the City’s announced ban, the 

agency wished to place that child with his siblings, who had been placed with a 

family through Catholic Social Services. Responding to an urgent need, Catholic 

Social Services immediately agreed to exercise its role as a state-licensed foster care 

agency to place the child with his siblings. Catholic Social Services informed DHS of 

the placement that same day. That placement was made in accordance with best 

practices and law, which favor family placement of siblings wherever possible.  

73. Had DHS successfully implemented its prohibition on referrals to Catholic 

Social Services, this child could not have been placed with his siblings. Immediately 

after this successful placement of the child, however, DHS instead doubled down on 

its prohibition, sending a message to its referral partners regarding Catholic Social 

Services and Bethany Christian Services, stating that “NO referrals are sent to 

these two providers effective immediately,” and demanding that all its partners 

affirm this directive in writing. Weeks later, after Catholic Social Services pointed 

out to the City that its actions suggested it was not acting in the best interests of 

the child, the City claimed that it granted an exception “in that instance.”  

74. If a similar situation happens in the future, the City’s current policy means 

that the child would not be automatically referred to Catholic Social Services for 

placement in a home with his or her siblings. Catholic Social Services, and the 

children it hopes to serve, are at the mercy of the City. 

75. Also after the City’s unlawful suspension, a court order was necessary to 

ensure that a child could be reunited with her former foster mother, who is a 
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certified foster parent working with Catholic Social Services. A foster family with 

Catholic Social Services had formerly cared for the girl, and the foster mother came 

to court to state her willingness to foster the girl once again.  The court determined 

that it was in the child’s best interests to be placed with this family, but it was only 

after a direct court order and a personal appeal from Catholic Social Services that 

the City took the obvious—and right—step of placing the child with her former 

foster mother.  

76. The City has threatened to terminate the Contract “for convenience.” If 

such a termination happened abruptly, then the City would be forced to remove 

foster children from their current placements, disrupting their lives at a sensitive 

and difficult time, and to find new homes for those children on short notice and 

during a time when the City is in a crisis because of the lack of available foster 

parents. The results would be devastating.   

77. Catholic Social Services continues to work with the families it has certified 

and to serve the children in their care. It is aware of at least eleven vacancies with 

foster families who are willing and able to take in additional children. However, due 

to the City’s unlawful suspension, Catholic Social Services is unable to place 

children with those families. Mrs. Paul is one of these parents who stands ready 

and willing to care for more children, and she is unable to do so because of the City’s 

current policy. Her home is currently empty. And other foster parents, like Ms.  

Fulton and Ms. Simms-Busch, fear they will be deprived of the ability to continue 

fostering children in the future. If the contract is terminated or not renewed on 
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June 30, then the children currently in placement may be removed from their 

homes.  

78. Catholic Social Services remains willing and able to continue its ministry 

serving children in Philadelphia. It wants to help alleviate the foster care crisis in 

Philadelphia, and it has not and will not prevent any qualified family from 

becoming a foster parent, be it through Catholic Social Services or a referral to 

another agency.  But because of the City’s actions, Catholic Social Services is unable 

to place foster children with families. Its 100-year-old ministry to at-risk children is 

in jeopardy. 

CLAIMS 

Count I 
Violation of Religious Freedom Protection Act 

71 Pa. Stat. Ann. § 2404 
 

79. Plaintiffs incorporate by reference all preceding paragraphs.  

80. Defendants are an “agency” within the meaning of 71 Pa. Stat. Ann. §§ 

2403-04. 

81. Defendants’ actions have substantially burdened Plaintiffs’ religious 

exercise. 

82. Defendants do not have a compelling reason for their actions, and 

Defendants have not selected the means least restrictive of religious exercise in 

order to further their interests.  

83. Plaintiffs will provide Defendants with notice of the substantial burden 

forthwith. A full 30-day delay is not feasible because the exercise of government 
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authority in the form of further adverse action in its contract with the City, as well 

as the unlawful use of subpoena power against the Plaintiffs, is imminent. On May 

7, in letters which were mailed and thus were not received by Plaintiffs until later 

that week, Defendants threatened adverse contract actions against Plaintiffs, 

including immediate termination for convenience, and threatened Plaintiffs with 

unlawful and unjustified subpoenas in 10 days. Defendants’ threats of imminent 

unlawful action make formal notice 30 days in advance impracticable.  

84. The City has constructive notice of this action due to the Plaintiffs’ public 

statements and the religious freedom arguments asserted in their letter to the 

Commission on April 18, 2018.    

85. Absent injunctive and declaratory relief against defendants, Plaintiffs are 

and will continue to be irreparably harmed.  

Count II 

42 U.S.C. § 1983 
Violation of the First Amendment to the U.S. Constitution 

Free Exercise Clause 
Not Neutral 

86. Plaintiffs incorporate by reference all preceding paragraphs.  

87. “[A] law targeting religious beliefs as such is never permissible.” Trinity 

Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 2012, 2024 n.4 (2017) 

(quoting Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 

533 (1993)). 

88. By suspending their contract with Plaintiffs, Defendants have targeted 

their religious beliefs and practices.  
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89. The public statements of Defendants’ and their officials demonstrate that 

hostility toward Plaintiffs and their religious beliefs was a motivation for 

Defendants’ actions. 

90. Defendants’ laws and policies have not been evenly enforced, demonstrating 

that the current attempt at enforcement is designed to target particular religious 

beliefs and practices.   

91. Defendants do not have a compelling reason for their actions, and 

Defendants have not selected the means least restrictive of religious exercise in 

order to further their interests.  

92. Absent injunctive and declaratory relief against Defendants, Plaintiffs are 

and will continue to be irreparably harmed.  

Count III 
42 U.S.C. § 1983 

Violation of the First Amendment to the U.S. Constitution 
Free Exercise Clause 

Not Generally Applicable  

93. Plaintiffs incorporate by reference all preceding paragraphs. 

94. “[L]aws burdening religious practice must be of general applicability.” 

Lukumi, 508 U.S. at 542. 

95. Defendants’ laws and policies have not been evenly enforced, demonstrating 

that the current attempt at enforcement is designed to target particular religious 

beliefs and practices.   

96. Defendants have never enforced their laws, policies, and contract provisions 

in the manner they are currently being enforced against Plaintiffs.  
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97. The public statements of Defendants and their officials demonstrate that 

hostility toward Plaintiffs and their religious beliefs was a motivation for 

Defendants’ actions. 

98. Defendants concede that they can and have made exceptions to their 

policies in some instances.   

99. Defendants do not have a compelling reason for their actions, and 

Defendants have not selected the means least restrictive of religious exercise in 

order to further their interests.  

100. Absent injunctive and declaratory relief against Defendants, Plaintiffs are 

and will continue to be irreparably harmed.  

Count IV 
42 U.S.C. § 1983 

Violation of the First Amendment to the U.S. Constitution 
Free Exercise Clause 

System of Individualized Assessments 

101. Plaintiffs incorporate by reference all preceding paragraphs. 

102. A law that burdens religious exercise “must satisfy strict scrutiny if it 

permits individualized, discretionary exemptions because such a regime creates the 

opportunity for a facially neutral and generally applicable standard to be applied in 

practice in a way that discriminates against religiously motivated conduct.” 

Blackhawk v. Pennsylvania, 381 F.3d 202, 209 (3d Cir. 2004). 

103. Defendants’ Resolution, calling for an investigation, demonstrates that the 

City is engaging in an individualized assessment of Plaintiffs’ actions and the 

applicability of the law and of any exceptions.  
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104. The Human Relation Commission’s specific inquiry into Plaintiffs’ practices 

constitutes an individualized assessment of their practices and the application of 

the law.  

105. The City admits that it can make exceptions to its policies in some 

circumstances, but it is unwilling to extend an exception to allow Catholic Social 

Services “freedom to express” its religious beliefs in this circumstance.  

106. State law permits individualized exemptions from foster care agency 

requirements.  

107. The contract suspension and subsequent refusal to lift that suspension are 

the product of a system of individualized exemptions and burden Plaintiffs’ religious 

exercise.  

108. Defendants do not have a compelling reason for their actions, and 

Defendants have not selected the means least restrictive of religious exercise in 

order to further their interests.  

109. Absent injunctive and declaratory relief against Defendants, Plaintiffs are 

and will continue to be irreparably harmed.  

Count V 
42 U.S.C. § 1983 

Violation of the First Amendment to the U.S. Constitution 
Free Speech Clause 
Compelled Speech 

110. Plaintiffs incorporate by reference all preceding paragraphs.  

111. Defendants are seeking to compel Plaintiffs to make affirmative statements 

that contradict Plaintiffs’ religious beliefs.  
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112. The City is conditioning contracts with the City, and the ongoing ability to 

engage in the religious exercise of helping children in need, on Plaintiffs’ 

willingness to make such statements.  

113. Such compulsion amounts to compelled speech in violation of the Free 

Speech Clause of the First Amendment to the United States Constitution. 

114. Absent injunctive and declaratory relief against Defendants, Plaintiffs are 

and will continue to be irreparably harmed. 

Count VI 
42 U.S.C. § 1983 

Violation of the First Amendment to the U.S. Constitution 
Free Speech Clause 

Retaliation for Protected Speech 

115. Plaintiffs incorporate by reference all preceding paragraphs.  

116. Statements made by and on behalf of Plaintiffs about their religious beliefs 

and practices are protected speech.  

117. Defendants’ contract suspension and inquiry, and their threats of contract 

termination and subpoena power, would be sufficient to deter a person of ordinary 

firmness from exercising his or her constitutional rights. 

118.  A causal link exists between Plaintiffs’ protected speech and Defendants’ 

adverse actions against Plaintiffs.   

119. Such actions are retaliation for protected speech in violation of the First 

Amendment to the United States Constitution. 

120. Absent injunctive and declaratory relief against defendants, Plaintiffs are 

and will continue to be irreparably harmed. 
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Count VII 

42 U.S.C. § 1983 
Violation of the First Amendment to the U.S. Constitution 

Free Exercise and Establishment Clauses 
Denominational Preference and Discrimination 

121. Plaintiffs incorporate by reference all preceding paragraphs. 

122. The Free Exercise and Establishment Clauses prohibit government from 

officially preferring one denomination over another or discriminating against a 

religious group for its religious beliefs and practices.  

123. Defendants are applying their laws in a manner which penalizes Catholic 

Social Services for its religious beliefs. Defendants’ actions also alienate, 

communicate disapproval to, and impose concrete harms on foster families such as 

Ms. Fulton, Mrs. Paul, and Ms. Simms-Busch, who share the Catholic religious 

beliefs of Catholic Social Services.  

124. Defendants have not penalized other religious groups for their religious 

beliefs.  

125. Defendants’ preference for some religious beliefs and practices and 

discrimination against Plaintiffs’ beliefs and practices violates the Free Exercise 

and Establishment Clauses of the First Amendment to the United States 

Constitution. 

126. Defendants do not have a compelling reason for their actions, and 

Defendants have not selected the means least restrictive of religious exercise in 

order to further their interests.  
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127. Absent injunctive and declaratory relief against Defendants, Plaintiffs have 

been and will continue to be irreparably harmed. 

Count VIII 
42 U.S.C. § 1983 

Violation of the Fourteenth Amendment to the U.S. Constitution 
Equal Protection 

128. Plaintiffs incorporate by reference all preceding paragraphs. 

129. The Equal Protection Clause prohibits discrimination on the basis of 

religion. 

130. Defendants’ unlawful contract suspension and investigation penalizes 

Plaintiffs because of their religious beliefs.  

131.  Contractors that espouse religious beliefs contrary to those espoused by 

Plaintiffs are allowed to maintain recognized status. 

21. Defendants’ preference for one set of religious beliefs and against Plaintiffs’  

religious beliefs violates the Equal Protection Clause of the Fourteenth Amendment 

to the United States Constitution. 

132.  Absent injunctive and declaratory relief, Plaintiffs have been and will 

continue to be irreparably harmed. 

Count IX 
Violation of the Pennsylvania Constitution Article I, § 3 

Religious Freedom 

133. Plaintiffs incorporate by reference all preceding paragraphs.  

134. Pennsylvania’s Constitution states that Defendants may not, “in any case 

whatever, control or interfere with the rights of conscience,” and that “no preference 
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shall ever be given by law to any religious establishments or modes of worship.”  Pa. 

Const. art. I, § 3. 

135. Defendants’ attempt to compel Plaintiffs to act contrary to their religious 

beliefs and teachings, and to prevent them from acting consistently with their 

religious beliefs, is an unlawful attempt to control or interfere with their right of 

conscience.  

136. Defendants’ decision to penalize Plaintiffs for their religious beliefs and 

practices constitutes a substantial burden on Plaintiffs’ religious exercise; it places 

substantial pressure on Plaintiffs to modify their behavior and violate their 

religious beliefs.  

137. Defendants’ decision to penalize Plaintiffs, but not other religious groups 

which contract with the City, constitutes a preference given by law to a mode of 

worship.  

138. Absent injunctive and declaratory relief against Defendants, Plaintiffs have 

been and will continue to be irreparably harmed.  

Count X 
Violation of the Pennsylvania Constitution Article I, § 7 

Freedom of Press and Speech 

139. Plaintiffs incorporate by reference all preceding paragraphs.  

140. The Pennsylvania Constitution guarantees that “every citizen may freely 

speak, write and print on any subject.” Pa. Const. art. I, § 7.  

141. Defendants have penalized Plaintiffs for speaking, writing, and printing 

their beliefs regarding marriage.  
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142. Defendants are conditioning contracts with the City on whether Plaintiffs 

make statements acceptable to the City.   

143. Defendants’ actions constitute retaliation against Plaintiffs for their 

protected speech.  

144. Such penalties and compulsion violate Article I, Section 7 of the 

Pennsylvania Constitution.  

145. Defendants have no compelling interest in penalizing Plaintiffs’ speech, and 

their actions are not narrowly tailored to achieve their goals.  

146. Absent injunctive and declaratory relief against Defendants, Plaintiffs are 

and will continue to be irreparably harmed.  

Count XI 
Violation of the Pennsylvania Constitution Article I, § 26 

Discrimination by the Commonwealth and its political subdivisions 
 

147. Plaintiffs incorporate by reference all preceding paragraphs.  

148. Pennsylvania’s Constitution states: “Neither the Commonwealth nor any 

political subdivision thereof shall deny to any person the enjoyment of any civil 

right, nor discriminate against any person in the exercise of any civil right.” Pa. 

Const. art. I, § 26. 

149. This provision is intended to protect Pennsylvania citizens from being 

harassed or punished for the exercise of their constitutional rights.  

150. Defendants are a political subdivision of the Commonwealth for purposes of 

this section.  
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151. Defendants’ unlawful actions have denied to Plaintiffs the enjoyment of 

their civil right to religious freedom, and punished and discriminated against them 

in the exercise of their civil right of religious freedom. 

152. Section 26 prohibits discrimination on the basis of religion. 

153. Defendants’ unlawful contract suspension and investigation penalizes 

Plaintiffs because of their religious beliefs.  

154. Contractors that espouse religious beliefs contrary to those espoused by 

Plaintiffs are allowed to maintain recognized status. 

155. Defendants’ preference for one set of religious beliefs and against Plaintiffs’ 

religious beliefs violates Article I, Section 26 of the Pennsylvania Constitution. 

156. Absent injunctive and declaratory relief, Plaintiffs have been and will 

continue to be irreparably harmed. 

Count XII 
Violation of the Philadelphia Charter Article X, § 10-111 

Discrimination by the City 

157. Plaintiffs incorporate by reference all preceding paragraphs.  

158. The Philadelphia Charter states that “no department, board or commission 

of the City shall in the exercise of his or its powers and the performance of his or its 

duties or in the granting of the use of City property discriminate against any person 

because of race, color, religion or national origin….” 

159. Defendants are departments, boards, or commissions of the City.  

160. Defendants have discriminated against Plaintiffs in the performance of 

Defendants’ duties due to Plaintiffs’ religion.  
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161. Absent injunctive and declaratory relief against Defendants, Plaintiffs have 

been and will continue to be irreparably harmed. 

Count XIII 
Breach of Contract 

 
162. Plaintiffs incorporate by reference all preceding paragraphs. 

163. Effective June 27, 2017, Plaintiffs entered into a renewed contract with the 

City to provide foster care services. 

164. Under the contract, Defendants were obligated to, among other things, fill 

openings in existing foster homes, place children in foster homes with their siblings 

where possible, refer children seeking foster homes to Plaintiffs, and compensate 

Plaintiffs on a per diem basis for the foster placements they oversee. 

165. Defendants breached this contract in at least the following ways: 

(1) Defendants refused to place new referrals with Plaintiffs in violation of the 

contract; (2) Defendants suspended performance of the contract without following 

the appropriate termination process outlined in Article 14.1 of the contract; 

(3) Defendants prevented full performance of the Contract by ordering third parties 

not to provide referrals to Plaintiffs; (4) Defendants prevented full performance of 

the Contract by refusing to make referrals to Catholic Social Services; 

(5) Defendants failed to fill existing vacancies in the homes of foster families 

working with Catholic Social Services. 

166. Plaintiffs have suffered, and will continue to suffer, damages as a direct 

result of Defendants’ breach. 
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167. Plaintiffs are entitled to an injunction and declaratory relief, as well as 

damages due to Defendants’ breach. 

Count XIV 
Equitable Estoppel 

 
168. Plaintiffs incorporate by reference all preceding paragraphs. 

169. Defendants have long been aware of Catholic Social Services’ religious 

beliefs concerning marriage. 

170. Defendants, through their actions, representations, and silence, induced 

Plaintiffs to believe that Defendants would continue to (1) respect Plaintiffs’ sincere 

religious beliefs, (2) provide an appropriate accommodation to Plaintiffs pursuant to 

Phila. Code § 17-1904 to continue their vital work, (3) continue to refer children to 

Catholic Social Services for foster placement on a regular basis, as Defendants have 

done for many years, and (4) continue to partner with Plaintiffs to provide foster 

care services. 

171. Plaintiffs justifiably relied on Defendants’ long-time practices of making 

referrals to Catholic Social Services and of providing an accommodation that would 

allow Plaintiffs to continue partnering with the City. That reliance is demonstrated 

by Catholic Social Services’ actions in hiring staff to work on the services provided 

under the Contract; budgeting based upon projections and historical actions by the 

City under the Contract; and taking other actions showing detrimental reliance by 

Plaintiffs. It is also demonstrated by Mrs. Paul, Ms. Fulton, and Ms. Simms-Busch 

making important life decisions about their family with the expectation that they 

would be able to continue relying on Catholic Social Services.  
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172. Defendants are equitably estopped from taking a position contrary to their 

prior representations on which Plaintiffs relied. Accordingly, Plaintiffs are entitled 

to injunctive and declaratory relief to that effect. 

Count XV 
42 U.S.C. § 1983 

Violation of the First and Fourteenth Amendments of the U.S. Constitution 
Free Exercise and Due Process Clauses: Parental Association 

 
173. Plaintiffs incorporate by reference all preceding paragraphs. 

176. The liberty protected by the Due Process Clause includes the right of 

parents to establish a home and bring up children. This liberty interest extends to 

foster parents. The Supreme Court has recognized both a parental and free exercise 

interest in being able to raise children consistent with religious beliefs. Wisconsin v. 

Yoder, 406 U.S. 205, 213–14 (1972) (“[T]he values of parental direction of the 

religious upbringing and education of their children in their early and formative 

years have a high place in our society.”). 

177. Ms. Simms-Busch specifically chose to work with Catholic Social Services 

because this foster agency shares her religious beliefs and would make it possible 

for her to raise foster children consistent with her own religious values. By 

preventing Ms. Simms-Busch from working with Catholic Social Services, 

Defendants are infringing on her liberty interests to have a family consistent with 

her religious beliefs.  

178. Mrs. Paul wants to foster more children, and she has worked with CSS for 

the past 46 years. Mrs. Paul also chose to work with Catholic Social Services so that 

she could raise her foster children consistent with her own religious values. By 
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preventing Mrs. Paul from working with Catholic Social Services for her next foster 

child, Defendants are preventing Mrs. Paul from fostering children at all, infringing 

her liberty interests to have a family relationship protected by the Constitution. 

179. Similarly, Ms. Fulton is currently caring for two foster children. If the City 

terminates its contract with Catholic Social Services, or refuses to renew the 

contract in June, the two foster children Ms. Fulton is caring for will be 

immediately transferred away from Ms. Fulton. By preventing Ms. Fulton from 

working with Catholic Social Services to continue caring for her current foster 

children, Defendants are infringing on her liberty interests to have a family 

relationship protected by the Constitution.  

180. Plaintiffs wish to associate with their chosen religious foster agency, 

Catholic Social Services, in order to pursue foster parenthood as protected by the 

Constitution.  

181. Absent injunctive and declaratory relief, Plaintiffs have been and will 

continue to be irreparably harmed. 

Count XVI 
42 U.S.C. § 1983 

Violation of the Fourteenth Amendment of the U.S. Constitution 
Due Process Clause: Sibling Association 

182. Plaintiffs incorporate by reference all preceding paragraphs. 

183. The Fourteenth Amendment recognized the liberty interest siblings have in 

protecting their relationships with each other. That liberty interests extends to the 

foster and adoption context. 
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184. Ms. Simms-Busch is fostering two young children who are biological 

siblings. Ms. Simms-Busch would be very open to fostering and adopting a biological 

sibling of her children if that child needs to enter the foster care system. 

185. Defendants’ actions impede and may entirely prevent Ms. Simms-Busch 

from fostering and adopting a child and uniting biological siblings in her home, 

violating those siblings and Ms. Simms-Busch’s constitutional rights under the 14th 

Amendment. 

186. Absent injunctive and declaratory relief, Ms. Simms-Busch, and her 

children, have been and will continue to be irreparably harmed. 

PRAYER FOR RELIEF 
 

Wherefore, Plaintiffs request that the Court: 
 
a. Declare that the Religious Freedom Protection Act; First and Fourteenth 
Amendments to the United States Constitution; Article I, Sections 3, 7, and 26 of 
the Pennsylvania Constitution; and Article 10, Section 10-111 of the Philadelphia 
Charter, require Defendants to cease discriminating against Plaintiffs and to cease 
their ongoing investigation and unlawful contract suspension on the basis of 
Plaintiffs’ religious beliefs, speech, and practices; 

 
b. Declare that Defendants have breached their contract with Plaintiffs and should 
be equitably estopped from applying their contract terms in a manner that would 
penalize Plaintiffs for their religious belief, speech, and practices regarding 
marriage;  
 
c. Order Defendants to resume and continue performance of the Contract;  
 
d. Issue preliminary and permanent injunctions prohibiting Defendants from taking 
retaliatory action against Plaintiffs, including cancellation or non-renewal of the 
foster services contract, or from otherwise penalizing Plaintiffs for their religious 
belief, speech, and practices regarding marriage; 
 
e. Award Plaintiffs nominal damages for the loss of their rights as protected by law; 
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f. Award Plaintiffs actual damages for the costs they have incurred and the contract 
revenues they have lost as a result of Defendants’ unlawful actions; 
 
g. Award Plaintiffs the costs of this action and reasonable attorney’s fees; and 
 
h. Award such other and further relief as the Court deems equitable and just. 
 

 

Dated: May 16, 2018 Respectfully submitted, 

 
 
/s/ Nicholas M. Centrella     
Nicholas M. Centrella 
Conrad O’Brien PC 
1500 Market Street, Suite 3900 
Philadelphia, PA 19102-2100 
Telephone: (215) 864-8098 
Facsimile: (215) 864-0798 
ncentrella@conradobrien.com  
 
Mark Rienzi* 
Lori Windham*  
Stephanie Barclay* 
The Becket Fund for Religious Liberty 
1200 New Hampshire Ave. NW, Suite 700 
Washington, DC 20036 
Telephone: (202) 955-0095 
Facsimile: (202) 955-0090 
 

 Counsel for Proposed Intervenor 
 *Admission pro hac vice pending 
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United States Court of Appeals for the Third Circuit

Corporate Disclosure Statement and

Statement of Financial Interest

No. _________

                                                                           v.

Instructions

Pursuant to Rule 26.1, Federal Rules of Appellate Procedure any nongovernmental
corporate party to a proceeding before this Court must file a statement identifying all of its parent
corporations and listing any publicly held company that owns 10% or more of the party’s stock.

Third Circuit LAR 26.1(b) requires that every party to an appeal must identify on the
Corporate Disclosure Statement required by Rule 26.1, Federal Rules of Appellate Procedure, every
publicly owned corporation not a party to the appeal, if any, that has a financial interest in the outcome of
the litigation and the nature of that interest.  This information need be provided only if a party has
something to report under that section of the LAR.

In all bankruptcy appeals counsel for the debtor or trustee of the bankruptcy estate shall
provide a list identifying: 1) the debtor if not named in the caption; 2) the members of the creditors’
committee or the top 20 unsecured creditors; and, 3) any entity not named in the caption which is an
active participant in the bankruptcy proceedings.  If the debtor or the bankruptcy estate is not a party to the
proceedings before this Court, the appellant must file this list.  LAR 26.1(c).

The purpose of collecting the information in the Corporate Disclosure and Financial
Interest Statements is to provide the judges with information about any conflicts of interest which would
prevent them from hearing the case.

The completed Corporate Disclosure Statement and Statement of Financial Interest Form
must, if required, must be filed upon the filing of a motion, response, petition or answer in this Court, or
upon the filing of the party’s principal brief, whichever occurs first.  A copy of the statement must also be
included in the party’s principal brief before the table of contents regardless of whether the statement has
previously been filed.  Rule 26.1(b) and (c), Federal Rules of Appellate Procedure.

If additional space is needed, please attach a new page.

(Page 1 of 2)
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Pursuant to Rule 26.1 and Third Circuit LAR 26.1,                                                             
makes the following disclosure:                                                   (Name of Party)

1) For non-governmental corporate parties please list all parent
corporations:

2) For non-governmental corporate parties please list all publicly held
companies that hold 10% or more of the party’s stock:

3) If there is a publicly held corporation which is not a party to the
proceeding before this Court but which has as a financial interest in the outcome of the
proceeding, please identify all such parties and specify the nature of the financial
interest or interests:

4) In all bankruptcy appeals counsel for the debtor or trustee of the
bankruptcy estate must list: 1) the debtor, if not identified in the case caption; 2) the
members of the creditors’ committee or the top 20 unsecured creditors; and, 3) any
entity not named in the caption which is active participant in the bankruptcy proceeding. 
If the debtor or trustee is not participating in the appeal, this information must be
provided by appellant.

                                                                                  Dated:                            
(Signature of Counsel or Party)

rev: 09/2014                                                         (Page 2 of 2)
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EMERGENCY MOTION FOR ENTRY OF AN INJUNCTION 
PENDING APPEAL UNDER FED. R. APP. P. 8 

 

Appellants Sharonell Fulton, Toni Simms-Busch, Cecelia Paul, and 

Catholic Social Services (“Catholic”) (collectively, “Appellants”) 

respectfully move for an emergency injunction pending appeal pursuant 

to Federal Rule of Appellate Procedure 8. On July 13, 2018, the District 

Court denied Appellant’s motion for a temporary restraining order and 

preliminary injunction.  

Appellants immediately moved for an injunction pending appeal 

before the District Court, which has not yet ruled. Given the immediacy 

of the harm and the ongoing violation of the First Amendment, 

Appellants believe that awaiting a ruling on that motion would be 

“impracticable.” See Fed. R. App. P. 8(a); see also Homans v. City of 

Albuquerque, 264 F.3d 1240, 1243 (10th Cir. 2001) (not requiring the 

filing of a motion for injunction in the district court due to the 

“immediacy of the problem and the district court’s legal error 

concerning the First Amendment”). 

Absent an injunction ordering Appellees (together, “the City”) to 

maintain the status quo that has prevailed for 50 years, Catholic’s 
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foster care program will close within months, harming foster children 

and families.   

Accordingly, Appellants request an order by August 2, enjoining the 

City to:  

Continue operating and resume normal operations under 

Catholic’s July 1, 2017 Contract, including making foster care 

referrals to families certified by Catholic; and  

refrain from conditioning foster care referrals or future 

contracts on Catholic providing written certifications in home 

studies that violate Catholic’s religious beliefs, or from 

otherwise penalizing Appellants during this appeal.    

Appellants have also notified the City of this motion. 

INTRODUCTION 

Philadelphia is shutting down Catholic’s foster care program, which 

the District Court found “has benefitted Philadelphia’s children in 

immeasurable ways.” Appx.1. Without an injunction from this Court, 

Catholic’s program will be forced to close, award-winning foster families 

like Appellant Mrs. Paul’s will have their homes sit empty, and children 
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will be kept from loving homes or removed from current homes, all 

before Appellants can litigate their case.  

The City has excluded Catholic and its families from foster care 

because the City disagrees with the Catholic Church’s views about 

same-sex marriage. Same-sex unions have been recognized in 

Philadelphia for two decades, and the City is unaware of a single person 

who has been hurt by Catholic’s views. But the City is closing Catholic’s 

program over a hypothetical question: whether the Catholic Church 

could endorse same-sex unions in writing, if a same-sex couple 

approached a Catholic agency seeking its written opinion on their 

family relationships.   

Philadelphia cannot demand that religious groups parrot the City’s 

views as a pre-condition to serving foster children. And it cannot 

retaliate against Catholic’s views by shutting Catholic down. On these 

grounds alone, the City’s inquisition is impermissible under the Free 

Exercise and Speech clauses of the First Amendment. 

Worse yet, the City engaged in unabashed religious targeting. The 

City admittedly investigated only religious foster agencies. Then it 

punished Catholic for violating supposed policies it has never 
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announced, much less applied, to secular agencies. The Mayor, City 

Council, Human Relations Commission, and Department of Human 

Services (DHS) all targeted Catholic. The City told Catholic to change 

its religious practices because it is “not 100 years ago” and “times have 

changed.”  

All this would be flagrantly unconstitutional even if the City could 

point to someone who had been harmed by Catholic. But it cannot. The 

prior “live-and-let-live” status quo—in which same-sex couples are free 

to become foster parents with dozens of willing agencies and Catholic is 

free to provide foster services without violating its faith—is not 

acceptable to the City. Rather than permit respectful disagreement on 

deeply important issues, the City moved to eliminate Catholic’s foster 

program unless Catholic embraced the City’s views on same-sex 

marriage. That is anathema to our pluralistic democracy and forbidden 

by the First Amendment.  

This Court’s intervention is necessary to ensure that Catholic’s foster 

program lasts long enough to litigate this case and continue serving 

children in need. 
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FACTUAL BACKGROUND 

Catholic’s foster program. For over a century, the Catholic Church 

has been caring for foster children in Philadelphia, long before the 

City’s involvement in foster care.1 Beginning in the mid-twentieth-

century, however, the City began requiring foster agencies to contract 

with the City.2 Today, “you would be breaking the law if you tried to 

provide foster-care services without a contract.”3 Catholic has always 

provided foster care services as a “religious ministry”4 consistent with 

its religious beliefs, and its contract makes clear that it operates 

according to its religious mission.5 

Home studies and certifications. Foster agencies work with foster 

families approved by that agency after a home study and written 

certification. “[T]he home study is a written evaluation” of the 

                                     
1 Appx.222-225, 227. All documents cited in the Appendix were either 
attached to declarations submitted to the District Court or were 
admitted as evidence during the preliminary injunction hearing. 
2 Appx.226-27. 
3 Appx.227. 
4 Appx.222-24, Appx.228-29; Appx.66. 
5 Appx.197-98; Appx.111; Appx.113. 
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“relationships” in the potential foster home.6 State law mandates that 

the foster agency “shall consider” and evaluate “existing family 

relationships” and the “[a]bility of the applicant to work in partnership” 

with an agency, which results in a “decision to approve, disapprove or 

provisionally approve the foster family.” 55 Pa. Code §§ 3700.64, 

3700.69. Catholic has certified and supported many foster parents, 

including the individual Appellants—each of whom serves because of 

their religious beliefs.7 

The City has “nothing to do” with home studies and 

certifications. Until March 2018, the City’s contract requirements did 

not interfere with Catholic’s religious exercise of providing “foster care 

services consistent with [its] religious beliefs.”8 The City has renewed 

Catholic’s contract annually for decades, and frequently operates under 

the prior year’s contract for several months post-expiration.9 The 

contract emphasizes Catholic’s independence: Catholic “shall not in any 

                                     
6 Appx.229-30. 
7 Appx.189, Appx.192; Appx.183-85; Appx.176-77; Appx.182. 
8 Appx.257. 
9 Appx.246-47; Appx.309; Appx.145-49. 
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way or for any purpose be deemed or intended to be an employee or 

agent of the City.”10   

In particular, the City admits it has “nothing to do”11 with home 

studies—a process that occurs under State law and for which the 

contract provides no payment.12 The City instead tells prospective foster 

parents that agencies can have “different requirements” and that they 

should seek out the agency that is “the best fit” for them.13 

Referrals. Foster agencies routinely refer potential applicants to 

other agencies for a variety of reasons. “[R]eferrals were done all the 

time,”14 and are permitted for geographic proximity, medical expertise, 

behavioral expertise,15 specialization in pregnant youth,16 and language 

needs.17 Some agencies “specialize in servicing kin care” (foster 

placements with extended family or friends) and advertise that they 

                                     
10 Appx.118. 
11 Appx.285-86. 
12 Appx.257; Appx.285-86. 
13 Appx.109  
14 Appx.221; Appx.235; Appx.169-71; Appx.172-173. 
15 Appx.233; Appx.172-74; Appx.195-96; Appx.201-02. 
16 Appx.165-66. 
17 Appx.200; see also Appx.202-05. 
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exclusively serve that population.18 The City acknowledged that 

agencies sometimes refer rather than perform a home study.19 

The hypothetical religious dispute. No same-sex couple has ever 

approached Catholic seeking its written endorsement to become foster 

parents.20 Nor is there any evidence that Catholic’s religious beliefs 

stopped, or even discouraged, anyone from becoming a foster parent.21 

But in March, DHS Commissioner Figueroa called “faith-based 

institutions . . . to ask them their position regarding serving same-sex 

couples.”22 Figueroa contacted only one non-religious organization, since 

she was friends with its CEO.23 She still has not called any other non-

religious agencies to inquire about their practices or tell them to 

conform to the policies being applied to Catholic.24  

                                     
18 Appx.234-35; Appx.127. 
19 Appx.200-02. 
20 Appx.231. 
21 Appx.268. 
22 Appx.258-59; see also Appx.236. 
23 Appx.297-98. 
24 Appx.297-98. 
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Catholic’s religious beliefs include the belief “that a marriage is a 

sacred bond between a man and a woman.”25 “[T]o provide a written 

certification endorsing a same-sex marriage” would “violate the 

religious exercise of Catholic Social Services.”26 Catholic believes that 

the written certification pursuant to a home study is an 

“endorsement.”27 Were a same-sex couple to approach Catholic seeking 

foster parent certification, Catholic would refer the couple to one of 29 

nearby agencies, just as agencies refer couples elsewhere for myriad 

secular reasons.  

The DHS headquarters meeting and adverse actions. Figueroa 

summoned Catholic’s senior management to DHS headquarters.28 The 

issue had the attention of the Mayor,29 who has previously said he 

“could care less about the people at the Archdiocese,” called Archbishop 

                                     
25 App. 222-24; Appx.229-31; Appx.236; Appx.262.  
26 Appx.231. 
27 Appx.257. 
28 Appx.237; Appx.298. 
29 Appx.300-01. 
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Chaput’s actions “not Christian,” and exhorted Pope Francis “to kick 

some ass here!”30  

At DHS headquarters, Figueroa told Catholic it should follow the 

City’s understanding of “the teachings of Pope Francis,” not Archbishop 

Chaput.31 When Amato noted that Catholic had been serving foster 

children for over 100 years, Figueroa told him “times have changed,” 

“attitudes have changed,” and it is “not 100 years ago.”32  

Minutes after the meeting, the City called to say that it was shutting 

down foster care intake for Catholic because of its “religious decision.”33  

The City also closed Bethany Christian’s intake for the same reason.34 

Under an intake shutdown, no children can be placed in the homes of 

families certified and supported by that foster agency.35  

                                     
30 Appx.157-64 (available at https://www.phillymag.com/citified/2015/ 
07/09/jim-kenney-catholic -archdiocese-charles-chaput/); Appx.150-56. 
31 Appx.237; Appx.298-99. 
32 Appx.238; Appx.298-99. 
33 Appx.288-89. 
34 Appx.266. 
35 Appx.263-64; Appx.69 (¶13). 
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DHS was not alone: HRC opened an inquiry into Catholic’s practices, 

and City Council passed a resolution concerning “discrimination that 

occurs under the guise of religious freedom.”36 

The claimed violations. The City claimed Catholic violated two 

policies: (1) an unwritten policy that agencies must provide home 

studies to every applicant and (2) the public accommodations portion of 

the City’s Fair Practices Ordinance (“FPO”). 

But witnesses had never heard of a policy requiring foster care 

agencies to perform every home study, or that referrals were 

inappropriate. No DHS official could identify any written version of this 

policy.37 The City claimed this was in the contract, but later admitted 

that the identified provision (3.21) does not apply to situations where a 

prospective foster parent approaches Catholic independently.38 Even 

the City’s website states that foster agencies can have “different 

requirements.”39 

                                     
36 Appx.136-140; Appx.101. 
37 Appx.214-15; Appx.283-84, 288. 
38 Appx.199. 
39 Appx.109; Appx.116-17.  
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Nor could any witness provide any example of a situation in which—

prior to this litigation—foster care was considered a public 

accommodation.40 Figueroa could not recall training staff or even 

discussing public accommodation laws in the foster care context, nor 

could she recall doing “anything [as Commissioner] to make sure that 

people at DHS follow the Fair Practices Ordinance when doing foster 

care work.”41 The City acknowledged that it sometimes considers race 

and disability when making foster care placement decisions.42 

Consequences of intake freeze. The City’s actions have 

consequences for both the individual Appellants and Catholic. 

 First, Philadelphia has a shortage of foster homes and admits it 

needs to get 250 children out of group homes43 and into the most “most 

family-like setting” possible, as required by state law.44 But under the 

referral freeze, those children cannot be placed with Catholic’s 

                                     
40 Appx.216-17; Tr., Appx.240-41; Appx.273-74, 277, 282. 
41 Appx.273-74. 
42 Appx.274-79. 
43 Appx.232; Appx.293-95. 
44 11 Pa. Stat. Ann. § 2633(4). 
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families.45 Catholic has over two dozen empty homes ready for children, 

including that of Mrs. Paul, a former pediatric nurse who has fostered 

133 children and whom the City named a foster parent of the year.46  

Second, due to the intake freeze, reuniting children with siblings or 

prior foster parents is no longer easy.47 The City now says it will 

perform “individualized assessments” and grant case-by-case exceptions 

to its freeze, but this has not been communicated to lower-level DHS 

staff, requires intervention by DHS leadership, and permits children to 

fall through the cracks.48 Only after Catholic sought a TRO did the City 

allow an autistic child to be placed with his former foster mother; 

similar situations continue to occur.49 

Third, absent relief, Catholic will be forced to lay off staff within 

weeks and close its foster program within months.50 Catholic has 

                                     
45 Appx.69. 
46 Appx.245; Appx.183-85. 
47 Appx.243-44. 
48 Appx.305-08. 
49 Appx.79-82; Appx.94-100. 
50 Appx.247-248. While the City has ostensibly offered to allow Catholic 
to continue, that offer requires Catholic to either violate its religious 
beliefs or wind down. Appx.76-77; Appx.265-66. 
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already begun the termination process.51 Losing experienced staff 

“would take years” to recover from, if at all.52  

If Catholic closes, its foster parents must transfer or lose their 

current foster children, which the City admits can harm children.53 And 

the individual Appellants and their children will lose support. 

ARGUMENT 

I. An injunction pending appeal is necessary.  

Injunctions pending appeal turn on (1) likelihood of success; 

(2) irreparable harm; (3) balance of harms; and (4) public interest. In re 

Revel AC, Inc., 802 F.3d 558, 565 (3d Cir. 2015). Appellants need “a 

reasonable chance, or probability, of winning” but the likelihood “need 

not be ‘more likely than not.’” Id. at 568-69 (citation omitted). This 

Court also recognizes “a constitutional duty to conduct an independent 

examination of the record as a whole when a case presents a First 

Amendment claim.” Brown v. City of Pittsburgh, 586 F.3d 263, 269 (3d 

Cir. 2009). Injunctions are designed to “maintain the status quo, 

                                     
51 Appx.245; Appx.79-82. 
52 Appx.248. 
53 Appx.290. 
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defined as the last peaceable, noncontested status of the parties.” Kos 

Pharm., Inc. v. Andrx Corp., 369 F.3d 700, 708 (3d Cir. 2004).54 

II. Appellants have a reasonable probability of success on the 
merits.  

A. Appellants are likely to succeed on their claims under 
the Free Exercise Clause.  

The City’s attempt to force Catholic to provide written endorsements 

imposes an obvious burden on Catholic’s religious exercise: if it wants to 

provide foster care, Catholic must violate its faith.55 The City has 

violated the Free Exercise Clause in four different ways. First, through 

outright discrimination, which is unconstitutional even without 

resorting to strict scrutiny. See Masterpiece Cakeshop Ltd. v. Colo. Civil 

Rights Comm’n, 138 S. Ct. 1719, 1729 (2018); Trinity Lutheran Church 

of Columbia, Inc. v. Comer, 137 S. Ct. 2012, 2022 (2017). Cf. Whole 

                                     
54 Appellants raised, and the District Court decided, additional claims 
not discussed in this motion. Appellants plan to brief those claims on 
appeal.  
55 “[P]ut[ting] [Appellants] to this choice” between religious exercise and 
penalties “easily satisfie[s]” the substantial burden test. Holt v. Hobbs, 
135 S. Ct. 853, 862-63 (2015). The same is true of the burdens on foster 
parents, which the District Court agreed would be “difficult, uncertain, 
and emotionally challenging.” Appx.60. Mrs. Paul’s religious exercise of 
providing foster care is currently prevented altogether.  Appx.185-86.  

Case: 18-2574     Document: 003112983666     Page: 22      Date Filed: 07/16/2018

City.Appx.247



16 

Woman’s Health v. Smith, No. 18-50484, 2018 WL 3421096, at *11 (5th 

Cir. July 15, 2018) (“This looks like an act of intimidation.”). 

Further, the City’s actions are subject to strict scrutiny for three 

independent reasons: they (1) are “not neutral,” (2) “not of general 

application,” and (3) involve “individualized, discretionary exemptions.” 

Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 

546 (1993); Blackhawk v. Pennsylvania 381 F.3d 202, 209-10 (3d Cir. 

2004) (Alito, J.). Any one would necessitate strict scrutiny; here, all 

three are present.   

1. The City’s actions target Catholic in violation of the Free 
Exercise Clause.  

Government actions based on “impermissible hostility toward . . . 

sincere religious beliefs” are per se unconstitutional. Masterpiece, 138 S. 

Ct. at 1729. Catholic has been the target of coordinated actions by every 

branch of City government: City Council passed a resolution targeting 

“discrimination that occurs under the guise of religious freedom”56; the 

                                     
56 Appx.136-140. The Council’s reference to the “guise” of religious 
freedom is evidence of targeting. See Masterpiece, 138 S. Ct at 1729 
(“clear and impermissible hostility” where government dismissed 
religious freedom as “rhetoric”). 
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Human Relations Commission opened an extra-jurisdictional inquiry 

and threatened subpoenas;57 the Mayor prompted inquiries by the 

Commission and DHS58; DHS’s commissioner summoned Catholic’s 

leadership to headquarters, accused them of not following “the 

teachings of Pope Francis,” and told them it was “not 100 years ago.”59  

The City then told Catholic that future contracts would “explicit[ly]” 

require written certifications for same-sex couples, and that the City 

“has no intention of granting an exception” to Catholic.60 Furthermore, 

the City targeted its investigation to religious entities, has never 

enforced the alleged policies against secular agencies, informed secular 

agencies of the policies, or even inquired as to whether secular agencies 

obey them.61 These targeted and disparaging actions “pass[] judgment 

upon or presuppose[] the illegitimacy of religious beliefs and practices” 

in violation of the First Amendment. Masterpiece, 138 S. Ct. at 1731; 

Trinity Lutheran, 137 S. Ct at 2019. The Court need go no further.  

                                     
57 Appx.101. The Commission only has power to investigate complaints, 
see Phila. Code § 9-1112; but no one has complained. Appx.268-69. 
58 Appx.101; Appx.300-01. 
59 Appx.237-38; Appx.298-99. 
60 Appx.104.  
61 Appx.297-98 
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The District Court found no targeting because Bethany was also 

penalized.62 But discriminating against two religious agencies rather 

than one hardly cures a Free Exercise violation. See, e.g., Colorado 

Christian Univ. v. Weaver, 534 F.3d 1245, 1260 (10th Cir. 2008) (state 

program violated Free Exercise Clause by singling out two universities, 

one Christian and one Buddhist).  

The District Court did not apply Masterpiece or Trinity Lutheran, 

instead citing an “absence of caselaw,”63 and looking to CLS v. Martinez, 

and Teen Ranch v. Udow. But Martinez is a free speech case about the 

government’s ability to regulate a “limited public forum” with an “all 

comers” policy, 561 U.S. 661, 683 (2010); Teen Ranch is largely an 

Establishment case that “boil[s] down to the single issue” of whether 

teens sent to the ranch had “true private choice,” 389 F. Supp. 2d 827, 

834-35 (W.D. Mich. 2005), aff’d as supplemented, 479 F.3d 403 (6th Cir. 

2007). Neither case controls here, where the government targeted 

religious groups, seeks to foreclose religious conduct that it does not pay 

for, lacks any actual “all comers” policy, and prospective parents have a 

                                     
62 Appx.29, 34. 
63 Appx.23.  
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true private choice among 30 providers.  Neither case controls over the 

Supreme Court’s much more recent religious targeting precedents. 

The Court’s reliance on Martinez is also incompatible with 

Masterpiece’s observation that the Constitution would protect a 

religious decision not to perform same-sex weddings. Even though 

marriage is both a civil and religious act and requires a government 

license and government-sanctioned officiant, a decision to only perform 

some marriages “would be well understood in our constitutional order 

as an exercise of religion, an exercise that gay persons could recognize 

and accept without serious diminishment to their own dignity and 

worth.”  Masterpiece, 138 S. Ct. at 1727. The same is true of the 

Catholic Church’s religious decisions regarding marriage and parenting, 

particularly where there is no danger of a “long list” of refusers creating 

“community-wide stigma,” id., because literally every other agency in 

the City provides the service. 

2. The City’s actions must face strict scrutiny under the 
Free Exercise Clause.  

The City’s actions are subject to strict scrutiny for three reasons.  

Not neutral. The City targeted only religious agencies for 

investigation, applying standards that have never been applied to 
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secular agencies. In Tenafly Eruv Association, Inc. v. Borough of 

Tenafly, this Court invalidated a city’s “invocation of [an] often-dormant 

Ordinance” to prohibit conduct undertaken for religious reasons, even 

though it had permitted widespread violations of the ordinance. 309 

F.3d 144, 153, 168 (3d Cir. 2002). Here, the City selectively enforced its 

“must certify” policy and the FPO against Catholic, while never 

applying those principles to the City’s or non-religious agencies’ foster 

work.64  

The City admitted that it investigated only religious foster agencies, 

with a single exception: Figueroa phoned a friend.65 The City still has 

not bothered to ask whether other secular agencies accept all 

applicants.66 To compound this problem, the City is selectively enforcing 

its newly minted “must certify” policy, continuing to allow other 

agencies to decline to perform home studies for a range of secular 

reasons. See supra p. 7-8. The City’s decision to shut down Catholic—

                                     
64 Appx.215-17; Appx.240-41; Appx.273-74, 277, 282, 297-98. 
65 Appx.297 (“Q. When you did that investigation, you only contacted 
faith-based agencies, correct? A. That’s correct.”) 
66 Appx.297-98. 

Case: 18-2574     Document: 003112983666     Page: 27      Date Filed: 07/16/2018

City.Appx.252



21 

while not even investigating secular agencies—is textbook selective 

enforcement.  

Worse, the City is penalizing foster parents like Mrs. Paul merely for 

their religious affiliation with Catholic.67 Placements with existing 

foster parents are not implicated by the City’s interests in future home 

studies. This punitive action unlawfully “proscribe[s] more religious 

conduct than is necessary to achieve the[] stated ends.” Lukumi, 508 

U.S. at 538.  

The District Court found the City’s actions neutral because the 

policies were not “drafted or enacted” to target religion.68 But the 

“problem is not the adoption of an anti-discrimination policy; it is the 

implementation of the policy permitting secular exemptions but not 

religious ones and failing to apply the policy in an even-handed” 

manner. Ward v. Polite, 667 F.3d 727, 739 (6th Cir. 2012). Both the 

“must certify” policy and the FPO’s application to foster care were 

invented post hoc for religious agencies and have not been applied to 

                                     
67 Appx.185. 
68 Appx.27. 
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anyone else, ever.69 And the City plans to condition future contracts on 

a requirement that agencies certify same-sex couples—a requirement 

admittedly added to prevent a particular religious practice.70  

Not generally applicable. The City’s actions also trigger strict 

scrutiny because they are not generally applicable. Fraternal Order of 

Police v. City of Newark, 170 F.3d 359, 365 (3d Cir. 1999); Blackhawk, 

381 F.3d at 209-10. The City permits agencies to make referrals for a 

host of secular reasons, but not for religious reasons. Supra at 7-8. This 

undermines any claimed interest the City has. Such actions “trigger 

strict scrutiny because at least some of the [secular] exemptions 

available . . . undermine the interests” the City claims to be pursuing. 

Id. at 211. Indeed, the exceptions here are so sweeping that they prove 

the City’s interests are illusory. 

The District Court held the FPO generally applicable because it 

applies regardless of religious motivation, and that the exemptions did 

not undermine the FPO. Appx.28-29, 39. First, any exemption 

undermines the purpose of the “must certify” policy, since its purpose is 

                                     
69 Appx.272-74, 297-98; Appx.215-17; Appx.240–41; Appx.172-73. 
70 Appx.105. 
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uniformity. Second, evidence showed that agencies refer prospective 

foster parents elsewhere for many reasons. Third, state law requires 

agencies to decline to certify couples for reasons that conflict with the 

FPO.  

The FPO prohibits discrimination on the basis of “race”; “marital 

status”; “familial status”; or “disability,” which includes “mental 

impairment.”71 But state law governing home studies requires 

subjective consideration of factors including “stable mental and 

emotional adjustment,” possibly including a “psychological evaluation”; 

a family’s “[s]upportive community ties”; certifications approving 

“[e]xisting family relationships, attitudes and expectations”; and the 

“[a]bility of the applicant to work in partnership with” the foster care 

agency.72 Foster care home studies and certifications are not a “service 

. . . extended, offered [] or otherwise made available to the public,”73—

their purpose is to be selective. None of these assessments would be 

remotely permissible reasons for denying someone a train ticket, a cup 

                                     
71 Phila. Code §§ 9-1102(d), 9-1106. 
72 55 Pa. Code § 3700.64.  
73 Phila. Code § 9-1102(w).  
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of coffee, or any other actual public accommodation. Indeed, the City 

admitted to considering race and disability when making foster care 

placements.74 

Thus the FPO is not even applicable—much less “generally 

applicable”—to foster care.  

Discretionary exemptions. When a law gives the government 

discretion to grant case-by-case exemptions based on “the reasons for 

the relevant conduct,” such a “waiver mechanism . . . create[s] a regime 

of individualized, discretionary exemptions that triggers strict 

scrutiny.” Blackhawk, 381 F.3d at 207, 209-10. Here, the contract 

provision on which the City relies allows exceptions in the 

Commissioner’s “sole discretion.”75 City officials also grant case-by-case 

exemptions to its intake freeze—based on “individualized 

assessments”—but not for Catholic’s religious exercise.76 These 

discretionary exemptions trigger strict scrutiny.  

                                     
74 Appx.274-79. 
75 Appx.104; Appx.116-117. 
76 Appx.305; Appx.104 
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Finally, the City cannot rely upon its contract to escape the First 

Amendment; courts frequently apply the First Amendment to 

contractors, grantees, and even employees. See, e.g., Trinity Lutheran, 

137 S. Ct. at 2018 (grantee); Fraternal Order, 170 F.3d at 365 

(employee); Bd. of Cty. Comm’rs v. Umbehr, 518 U.S. 668, 684 (1996) 

(independent contractor whose annually renewed contract was 

terminated); Springer v. Henry, 435 F.3d 268, 275 (3d Cir. 2006) (same).  

3. The City’s actions cannot pass strict scrutiny.  

No compelling interest. A compelling interest is an interest “of the 

highest order.” Lukumi, 508 U.S. at 546. The District Court never held 

that the City has a compelling interest, finding instead that the 

interests were only “legitimate.”77 Finding a compelling interest would 

be impossible, given Deputy Commissioner Ali’s concession that the 

City’s interest in requiring home studies is “no stronger or no weaker 

than enforcing any other policy,”78 the City’s failure to notify agencies 

about (much less enforce) the policy,79 its failure to apply FPO 

                                     
77 Appx.29. 
78 Appx.213. 
79 Appx.280-81, Appx.297-98. 
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standards to its own or anyone else’s foster care practices,80 the City’s 

own suggestion that agencies can have “different requirements,” and 

controlling state law.81 The City’s actions contravene its interest in 

caring for children: Mrs. Paul’s home and dozens of others remain 

empty despite the fact that 250 children currently in congregate care 

could move into family homes.82 The City can have no compelling 

interest in contravening state law and keeping children from loving 

homes.  

Failure to use least restrictive means. The City’s chosen means—

stopping placements with even existing foster families—does not 

further its alleged interests. The City is punishing current foster 

families over a dispute about hypothetical future home studies.  

Further, the longstanding status quo was a tested, workable, less 

restrictive alternative. Allowing religious referrals the way the City 

allows secular referrals maximizes the number of (1) foster parents, (2) 

foster agencies, and (3) foster children placed in loving homes. 

                                     
80 Appx.272-77. 
81 Appx.270, 287. 
82 Appx.128. 
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The absence of even a single complaint against Catholic shows that 

the diverse group of 30 foster agencies is meeting the needs of 

prospective foster parents. And the City has identified, and is pursuing, 

another less restrictive alternative through its ongoing direct 

recruitment of LGBTQ foster families. 

B. Appellants are likely to prevail on their Free Speech 
claims. 

The City seeks to impose an unconstitutional condition—forced 

speech—on Catholic’s ability to provide foster care services. The City’s 

restriction is not limited to funding, as Catholic cannot provide foster 

care services to Philadelphia children at all without a City contract.83 

Catholic is thus unlike the libraries in United States v. American 

Library Ass’n, Inc., 539 U.S. 194, 212, (2003) (plurality opinion) who 

were “free to [offer unfiltered access] without federal assistance.” 

Even in the funding context, however, the First Amendment 

circumscribes the government’s ability to leverage funding to control 

speech. See AOSI v. All. for Open Soc’y Int’l, Inc., 570 U.S. 205, 214-5 

(2013) (government cannot “leverage funding to regulate speech” 

                                     
83 Appx.227. 
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outside of the funded program).  

Here, despite admitting that it has “nothing to do” with home studies 

(which are governed by State law and not paid for by the City), the City 

insists on controlling Catholic’s speech. In particular, Catholic must 

“certify” or “approve” same-sex couples, providing “written 

endorsements” of such couples, regardless of Catholic’s actual views.84 

Catholic is not free to disagree with the City’s views on same-sex 

marriage and parenting: it must adopt the City’s preferred view, in 

writing, or it will lose its foster program. 

But the First Amendment protects speakers when governments seek 

to “compel[] them to voice ideas with which they disagree.” Janus v. 

AFSCME, 138 S. Ct. 2448, 2464 (2018). It is “always demeaning” when 

speakers are “coerced into betraying their convictions,” and forced “to 

endorse ideas they find objectionable.” Id. Such laws are treated as 

“content-based” because they necessarily “alter[] the content” of the 

speaker’s message. NIFLA v. Becerra, 138 S. Ct. 2361, 2371 (2018) 

(citation omitted). 

                                     
84 Appx.211, Appx.250-51, Appx.271, Appx.291-92, Appx.229-
30,Appx.242, Appx.76. 
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The District Court believed Catholic’s speech to be the City’s 

“governmental speech.” But the City has “nothing to do” with home 

studies, which are not designed to “promote a governmental message.” 

Legal Servs. Corp. v. Velazquez, 531 U.S. 533, 541-43 (2001). Catholic 

does not speak for the City when it considers the factors for 

certification, and is not “in any way or for any purpose” acting as the 

City’s agent,85 particularly for an uncompensated activity. 

The City therefore cannot force Catholic to embrace the City’s views. 

Id. AOSI is instructive. There, “[b]y demanding that funding recipients 

adopt—as their own—the Government’s view on an issue of public 

concern” and forcing recipients “to pledge allegiance to the 

Government’s policy,” the government violated the First Amendment. 

AOSI, 570 U.S. at 218, 220. And even if the City imposed a licensing 

requirement for foster care, the Court has been clear that even in 

licensed activities governments cannot engage in “invidious 

discrimination of disfavored subjects.”  NIFLA, 138 S. Ct. at 2375. 

                                     
85 Appx.118. 
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Of course, the City remains free to speak its own message, and to 

place children with same-sex foster parents. Catholic has never 

interfered with either endeavor. But the City cannot coerce Catholic to 

publicly promote the City’s views.  

III.  Appellants will be irreparably harmed absent an 
injunction. 

“[L]oss of First Amendment freedoms, for even minimal periods of 

time, unquestionably constitutes irreparable injury.” Elrod v. Burns, 

427 U.S. 347, 373 (1976). Furthermore, without an injunction, Catholic 

will likely close before litigation is complete.86 This loss is more than 

monetary; it would be extremely difficult, if not impossible, for Catholic 

to rebuild after the loss of employees, connections to foster families, and 

its institutional knowledge and experience built over decades of 

service.87 And the immeasurable benefits of Catholic’s work would be 

lost to the individual plaintiffs and to unnamed and unknown foster 

children who could be living with Catholic’s foster families today. 

 

                                     
86 Appx.249, 252-55, 256. 
87 Appx.248. 

Case: 18-2574     Document: 003112983666     Page: 37      Date Filed: 07/16/2018

City.Appx.262



31 

 

IV.  An injunction is in the public interest. 

“[I]t is always in the public interest to prevent the violation of a 

party’s constitutional rights.” Awad v. Ziriax, 670 F.3d 1111, 1132 (10th 

Cir. 2012). Here, the public interest is best served by ensuring that 

empty foster homes are filled and at-risk children are placed with loving 

foster parents in accordance with state law. See 11 Pa. Stat. Ann. 

§ 2633(4).  

V.  The balance of the equities favors Appellants. 

In balancing the equities, this Court looks to “the potential injury to 

the plaintiffs without this injunction versus the potential injury to the 

defendant with it in place.” Issa v. Sch. Dist. of Lancaster, 847 F.3d 121, 

143 (3d Cir. 2017). Here, Appellants—along with dozens of foster 

parents and an untold number of children—will be harmed if this Court 

does not act to restore normal foster care operations.  

The City’s alleged harms are hypothetical. No same-sex couple has 

ever even asked Catholic to assess their home life for foster care 

purposes. If the situation ever arises, the couple would simply be 

referred to one of 29 different agencies nearby, and that couple—just 
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like any other family referred for secular reasons—would not be blocked 

from fostering children. As Figueroa admitted, regardless of the 

outcome of this litigation, the same number of foster care agencies will 

be available to serve same-sex couples in Philadelphia.88 The City’s 

failure to adduce a scintilla of evidence of harm confirms that the 

balance tips in favor of preliminary relief to allow Catholic to continue 

serving foster children while the appeal proceeds.  

CONCLUSION 

The Appellants respectfully request that this Court grant their 

motion for an injunction pending appeal.  

 

                                     
88 Appx.267-68. 
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