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Case: 18-50336 Document: 00514738241 Page: 1 Date Filed: 11/27/2018 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

No. 18-50336 

A True Copy  
Ceriried order issued Nov27, 2018 

EDWARD LEE CARTER, 
j4 W. 

Clerk, tis. t'ou r of iii c, Fifth Circu l 

Petitioner-Appellant 

V.  

LORIE DAVIS, DIRECTOR, TEXAS DEPARTMENT OF CRIMINAL 
JUSTICE, CORRECTIONAL INSTITUTIONS DIVISION, 

Respondent-Appellee 

Appeal from the United States District Court 
for the Western District of Texas 

[IJJIJDt 
Edward Lee Carter, Texas prisoner # 01872967, seeks a certificate of 

appealability (COA) to appeal the district court's denial of his 28 U.S.C. § 2254 

petition, challenging his convictions for aggravated sexual assault and 

indecency with a child and resulting 16-year sentence. To obtain aCOA, he 

must make "a substantial showing of the denial of a constitutional right," 

which, for claims rejected on procedural grounds, requires him to show "that 

jurists of reason would find it debatable whether the petition states a valid 

claim of the denial of a constitutional right and that jurists of reason would 

find it debatable whether the district court was correct in its procedural ------------------------------------------------------------------------------------------------------------- 

ruling!' 28 U.S.C. § 2253(c); see Slack v. McDaniel, 529 U.S. 473, 484 (2000). 

For claimsrejected on the merits, he must demonstrate "that reasonable 
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jurists would find the district court's assessment of the constitutional claims 

debatable or wrong." Slack, 529 U.S. at 484. 

If his COA motion is liberally construed, Carter renews his claims that 

the trial judge was corrupt and biased; that appellate counsel was ineffective 

in raising only unpreserved claims, in failing to raise preserved and obvious 
.si,1111111~ -1 

errors, including that the trial judge was biased, and in failing to communicate 

with him; and that trial counsel was ineffective for failing to ensure that he 

was present when the jury note was read, not striking for cause a venirepers9j 

who expressed concern about a defendant's refusal to testify, not objecting to 

expert testimony, failing to request a continuance, and in re-admitting a 

State's exhibit into evidence as a defense exhibit. He briefs no argument 

renewing any of the Other claims raised in his § 2254 petition and has therefore 
.-. -.. 

abandoned those claims. See Hughes v. Johnson, 191 F.3d 607, 613 (5th Cir.. 

1999). . _____ 

Additionally, although Carter renews the above-listed claims, he does soj 

in a o1iy conclusional fain merely restating them. Because he fails to 

brief any  argument challenging the etensive reasons _the district gave 

for denying relief, Carter has likewise abandoned those claims. See Yohey v. 

Collins, 985 F.2d 222, 224-25 (5th Cir. 1993); Brinkmann v. Dallas County 

Deputy Sheriff Abner, 813 F.2d 744, 748 (5th Cir. 1987). 

Affording his brief very liberal construction, Carter also appears to 

assert, for the rst time, the following claims: (1) he is actually innocent, 

(2) appellate counsel's deficiencies amounted to a constructive denial of counsel 

on appeal, (3) trial counsel was ineffective in advising him not to testify; (4) 

cumulative errors by trial counsel deprived him of a fair trial, and (5) his state 

habeas proceedings were flawed. However, because he did not raise these 

2 
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claims in the district court, this court will not consider them. See Henderson 

v. Cockrell, 333 F.3d 592, 605 (5th Cir. 2003), 

Carter additionally asserts, also for the first time in his COA motion, 

that the deferential standards of 28 U.S.C.  §§  2254(d) and (e) do not apply to 

the state court's adjudication of his claims because his state habeas application 

was denied without written order or evidentiary hearing. This court will 

similarly not consider this newly raised claim. See Henderson, 333 F.3d at 605. 

Even were that not so, the argument would fail because the state court's denial 

of Carter's habeas apffiction wutevidentiaryhearingoitten 

order constitutes an adjudication on the merits subject to deference under § 
2254(d) and (e). See Register v. Thaler, 681 F.3d 623, 626 & n.8 (5th Cir. 2012); 

VldvTã17li, 274 F.3d 941, 950-51 (5th Cir. 2001). 

The district court upheld the state court's deterñ-iination that Carter's 

due process challenges to several trial court rulings were ,procedurally barred. 

Carter contends that the district court erred in concluding that he failed to 4' 

establish cause and prejudice or actual innocence sufficient to overcome the TV*- 
procedural bar. He further contends that the district court's denial of his 

habeas petition without an evidentiary _hearing was error. However, as to 

these properly preserved and briefed claims, Carter fails to make the required 

showing to obtain a COA. See Miller-El, 537 U.S. at 327; Slack, 529 U.S. at 

484. Accordingly, the motion for a COA is DENIED. 

Signed: 11-27-2018 

_Is! Catharina Haynes 
CATHARINA HAYNES 

UNITED STATES CIRCUIT JUDGE 

IIOO Crw(e 5"I 1&% 12(,L(  

LOAL P1 

D.Li531k 

Ph(2:h!) 7 - 750 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

No. 18-50336 

EDWARD LEE CARTER, 

Petitioner - Appellant 

V. 

LORI DAVI8, DI1*CTOlt, TEXAS Di)PARTMENT OF CRIMINAL 
JUSTICE, CORRECTIONAL INSTITUTIONS DIVISION, 

Respondent - Appellee 

Appeal from the United States Ditrict Court 
for the Western District of Texas 

ON PETITION FOR REHEARING ENBANC 

Before SOUTHWICK, HAYNES, and HO, Circuit Judges 

PER CUR.IAM: 

Treating the Petition for Rehearing En Bane as a Motion for 
V Reconsideration, the Motion for Reconsideration is DENIED. No 

member of the panel nor judge in regular active service of the court 
having requested--that-the courtbe polled on Rehearing En Banc (FED; 
R. APP. P. and 6Th Cm. R. 35), the Petition for Rehearing En Banc i6 
DENIED. 

( ) Treating the Petition for Rehearing En Bane as a Motion for 
Reconsideration, the Motion for Reconsideration is DENIED. The court 
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having been polled at the request of one of the members of the court 
and a majority of the judges who are in regular active service and not 
disqualified not having voted in favor (FED. R. App. P. and 6Th Cm. R. 
35), the Petition for Rehearing En Bane is DENIED. 

ENTERED FOR THE COURT:  

UNITED STATES CIRCUIT JUDGE 


