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EMERGENCY APPLICATION FOR STAY
PENDING APPELLATE REVIEW

TO THE HONORABLE CLARENCE THOMAS, ASSOCIATE JUSTICE OF
THE SUPREME COURT OF THE UNITED STATES AND CIRCUIT JUSTICE
FOR THE ELEVENTH CIRCUIT:

Susan Escobio (“Applicant”) respectfully and urgently requests a stay of an order
of civil contempt entered against her husband from this Court. Yesterday, at ten
a.m., Robert Escobio, husband of Applicant, was incarcerated for civil contempt.
Unlike most orders relating to civil contempt, Robert Escobio can secure his
release only by the sale or encumbrance marital assets belonging to Applicant, an
innocent spouse, which are protected under the Florida Constitution. As such,
Robert Escobio is serving an indefinite sentence with no possibility of release.
Susan Escobio is a sixty two year old woman undergoing stage 3 cancer treatment
with surgery scheduled for April 22, 2019.

Consequently, significant and irreparable harm will occur to Applicant in that she
will be forced to impoverish herself by agreeing to use her property to secure, at
least temporarily, her husband’s release from custody.

Last Friday, March 29, 2019, the U.S. Court of Appeals for the Eleventh Circuit
denied Applicants’ joiner in an emergency motion for stay pending appeal, while

granting her motion to intervene. Ominously, the Eleventh Circuit’s order

provided:



Appellant's motion to stay district court proceedings pending the resolution
of this appeal is DENIED, as he has not made the requisite showing. See
Nken v. Holder, 556 U.S. 418, 434,129 S. Ct. 1749, 1761 (2009).

Susan Escobio's motion for "Intervention and Joinder in Appellant's
Emergency Motion to Stay Contempt Order Pending Appeal" is GRANTED.

The Clerk is directed to treat any motion for reconsideration of this
order as a non-emergency matter.”
Thus, this Court’s intervention is necessary to preserve the status quo until

Applicants’ appeal can be heard by the Eleventh Circuit.

OPINION BELOW

The decision of the U.S. District Court for the Southern District of Florida is
located in US. Commodities Futures Trading Commission v. Southern Trust
Metals et al., “Order Finding Defendant in Contempt”, Case No. 1:14-cv-22739-
JLK, Document 281, March 18, 2019 (S.D. Fla.). (Appendix A)

The decision of the U.S. Court of Appeals for the Eleventh Circuit is
located in U.S. Commodities Futures Trading Commission v. Southern Trust
Metals et al, et al., “Order Granting Joinder in Appellant’s Emergency Motion to
Stay Contempt Order Pending Appeal”, Case No. 19-11027, Document 295,

March 27, 2019. (Appendix B)



JURISDICTION

This Court has jurisdiction over any judgment of the U.S. Court of Appeals
for the Eleventh Circuit under 28 U.S.C. § 1254 and 2101(f), and has authority
under 28 U.S.C. § 1651 to grant the relief sought by the applicants.

STATEMENT OF FACTS AND PROCEDURAL HISTORY

The CFTC brought an enforcement action in 2014 against Robert Escobio
and his company alleging violations of the CEA’s anti-fraud statute and certain
CEA and CFTC 8 registration requirements.

After judgment was entered and made final, the CFTC sought to enforce its
judgment by seeking an order of contempt against Robert Escobio. The district
court granted the motion. Susan Escobio sought to intervene on March 21, 2019 on
the basis that the CFTC and the district court calculated Robert Escobio’s ability to
pay, and thus avoid incarceration for civil contempt, out of her assets, thus
interfering with her right of intimate association under the First Amendment by
forcing her, as an innocent spouse, to choose between liquidating her assets and
freeing her husband temporarily from incarceration.

Susan Escobio sought leave to intervene in her husband’s appeal and motion
to stay before the Eleventh Circuit. Her motion to intervene was granted by the
Eleventh Circuit although it remains pending in the district court. The Eleventh

Circuit denied the motion to stay.



REASONS FOR GRANTING THE STAY

THE RIGHTS OF INTIMATE ASSOCIATION AND TO PROPERTY

The centrality of marriage to the human condition makes it unsurprising
that the institution has existed for millennia and across civilizations. Since
the dawn of history, marriage has transformed strangers into relatives,
binding families and societies together. Confucius taught that marriage lies
at the foundation of government.

Obergefell v. Hodges, 135 S. Ct. 2584, 2594 (2015)

It is because of the “centrality of marriage to the human condition” that the
Court has fully recognized the First Amendment right of intimate association. It is
this right, as well as the property rights protected by the Fifth Amendment, that a
federal agency has overrun at the expense of a sixty-two year old cancer patient.
Susan Escobio, who while facing surgery within weeks, confronts the prospect of
undergoing it alone. Her husband Robert Escobio has been held in civil contempt
for not satisfying a judgment in favor of the Commodities Future Trading
Commission of over a million and a half dollars. The Court's order cannot be
followed, even in part, without the complete surrender of Susan Escobio’s interest
in her homestead which is owned as tenants by the entireties with her husband.

Susan Escobio has asserted in the district court and in the Eleventh Circuit
that the CFTC is depriving her of her First Amendment right of intimate
association and Fifth Amendment right to own property without due processes of

law. Not in just jailing her husband, but also in forcing to choose between her
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husband and her right enjoy her own property rights as guaranteed under the Fifth
Amendment.

Susan Escobio is an “innocent spouse” who was never a party to the
proceedings below until March 21, 2019 when she filed a motion under Rule 24(a)
of the Federal Rules of Civil Procedure seeking intervention. In her motion, she
asserted that her husband was ordered to pay out of her assets consisting of her
homestead and her business.

THE CFTC SEEKS TO COERCE AN INNOCENT SPOUSE

The Plaintiff, Commodity Futures Trading Commission, has agreed that it
seeks nothing less than the alienation of property which is both protected
homestead under the Florida Constitution and held by the entireties.

In a section of a memorandum in opposition called “The Court Correctly
Considered All Evidence of Escobio’s Ability to Pay” the CFTC writes:

Escobio complains bitterly that the Court considered co-owned property,
and assets exempt from seizure under Florida law, in its determination that
he has the ability to pay. As numerous courts have held, consistent with
this Court, federal courts have “broad equitable powers to reach assets
otherwise protected by state law to satisfy an order for restitution.”
D.E.281 (and cases cited).

Escobio is thus unlikely to succeed on the merits of this argument.

[1. Escobio has Failed to Show that He will Be Irreparably Injured without
a Stay

Escobio continues to assert the fiction that he cannot pay the amounts
specified in the Contempt Order, and thus faces the prospect of certain

6



incarceration. But the amounts specified in the Contempt Order are clearly
payable from the assets identified on page 9 of the Contempt Order.
Escobio’s bald assertions are meaningless. Escobio has failed to show that
he will be irreparably injured without a stay.

(Doc 290, pages 7-8)

Shockingly, by adopting the CFTC’s reasoning, the district court has agreed.

Among the assets identified on Page 9 of the court’s contempt order are:

* a securities investment account co-owned with Escobio's wife,
Susan Escobio, as tenants-by-the-entireties, worth approximately

$35,000.,

* approximately $3,000 in a joint checking account co-owned with

Mrs. Escobio, also as tenants-by-the-entireties,’

« approximately $554,000 equity in a Florida home co-owned
with Mrs. Escobio. (emphasis added)

(Doc 281, page 9) (emphasis added)

FLORIDA PROTECTIONS OF HOMESTEAD AND MARITAL PROPERTY
In Florida, not only is homestead protected by Constitutional provisions, but
also by tenancy by the entireties property, combining the so-called five unities
likewise enjoys great protection against compelled alienation. As the Eleventh

Circuit has held that even criminal forfeiture of assets following conviction in a



drug conspiracy the United States cannot reach the property held by a married
couple when one party is an innocent spouse absent preemption:

“...Ibel Aguilera [the innocent spouse] holds the property at issue as a
tenant by the entireties with her husband. To hold property by the entireties,
Florida common law requires five “unities” to be present: marriage—the
joint owners must be married to each other; title—the owners must both
have title to the property; time—they both must have received title from the
same conveyance; interest—they must have an equal interest in the whole of
the property; and control or possession—they both must have the right to use
the entire property...

As long as all the unities remain intact, however, each spouse's interest
comprises the whole or entirety of the property and not a divisible part; the
estate is inseverable. Quick v. Leatherman, 96 So.2d 136, 138 (Fla.1957);
Andrews, 21 So.2d at 206; Strauss v. Strauss, 148 Fla. 23, 3 So.2d 727, 728
(1941). “[N]either spouse can sell, forfeit or encumber any part of the estate
without the consent of the other, nor can one spouse alone lease it or contract
for its disposition.” Parrish v. Swearington, 379 So.2d 185, 186
(Fla.Dist.Ct.App.1980) (per curiam). Creditors cannot levy on entireties
property to satisfy the debt of an individual spouse. Meyer v. Faust, 83 So.2d
847, 848 (Fla.1955). The state cannot deem entireties property forfeit
because of the unlawful conduct of one spouse acting alone. Smith v.
Hindery, 454 So.2d 663, 664 (Fla.Dist.Ct.App.1984), overruled on other
grounds in In re Forfeiture of 1978 Chevrolet Van, 493 So0.2d 433
(Fla.1986).

United States v. One Single Family Residence With Out Buildings Located
at 15621 S.W. 209th Ave., Miami, Fla., 894 F.2d 1511, 1514-15 (11th Cir.
1990)

The marital homestead, originally acquired in 1988, has been held as both

homestead and tenancies by the entireties property since 1994. Thus it long



predates any of the claims asserted by the CFTC against Robert Escobio. As the
Florida Constitution proclaims:

There shall be exempt from forced sale under process of any court, and no
judgment, decree or execution shall be a lien thereon, except for the
payment of taxes and assessments thereon, obligations contracted for the
purchase, improvement or repair thereof, or obligations contracted for
house, field or other labor performed on the realty, the following property
owned by a natural person:

(1) a homestead....

Art. X, § 4(a)(1), Fla. Const.

The Florida Supreme Court has clearly expressed the state’s policy
regarding the protection of the homestead from creditors.

This Court has long emphasized that the homestead exemption is to be
liberally construed in the interest of protecting the family home. See, e.g.,
Milton v. Milton, 63 Fla. 533, 58 So. 718, 719 (1912) (“Organic and
statutory provisions relating to homestead exemptions should be liberally
construed in the interest of the family home.”). However, in the same
breath we have similarly cautioned that the exemption is not to be so
liberally construed as to make it an instrument of fraud or imposition upon
creditors: “[T]he [homestead exemption] should not be so applied as to
make it an instrument of fraud or imposition upon creditors.” Id. The
petitioner and amici curiae seize upon this latter language to argue that the
transfer of nonexempt assets into an exempt homestead with the intent to
defraud creditors cannot receive constitutional sanction. While we are
certainly loathe to provide constitutional sanction to the conduct alleged by
the petitioner and implicated by the certified question, this Court is
powerless to depart from the plain language of article X, section 4.4

Havoco of Am., Ltd. v. Hill, 790 So. 2d 1018, 1020-21 (Fla. 2001),
opinion after certified question answered, 255 F.3d 1321 (11th Cir. 2001)

CONGRESS HAS NOT AUTHORIZED PREEMPTION OF
PROTECTIONS ARISING UNDER STATE LAW



The only possible basis that inight reach the innocent wife’s interest in her
homestead and marital property would be if the Congress manifested an express
intent to reach beyond the protections afforded by the Florida Constitution and law
to married couples and families.

The Congress has not done so. In fact, the Federal Debt Collection Act
makes specific reservation of state law protection for private property. The
Eleventh circuit has expressly held that:

The Act limits the authority of the United States to levy against jointly-
owned property. The United States may levy “property which is co-owned
by a debtor and any other person only to the extent allowed by the law of
the State where the property is located.” Id. § 3010(a). With regard to
levying against property under a writ of execution, “[c]o-owned property
[is] subject to execution [only] to the extent such property is subject to

execution under the law of the State in which it is located.”

United States v. Duran, 701 F.3d 912, 915 (11th Cir. 2012)

That opinion above has great significance in another respect - questions of
preemption and Congressional intent as it applies to marital property in Florida.
The Eleventh Circuit found that in the absence of Congressional intent to preempt
the protections those protections remain:

None of the preemption grounds affect the outcome in this case. Congress
expressly preempted state law in the language of 21 U.S.C. section 853(a)
(Supp.1984), created in the same act as section 881(a)(7), by providing for
criminal forfeiture of property, “irrespective of any provision of State
law,” if that property was related to or involved in illegal drug
transactions. Section 881 contains no similar express preemption. Nor is
this an example of a field in which federal regulation or domination
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excludes all state law. In fact, in section 903 of the same title, Congress
makes clear that it had no intent to occupy the field “unless there is a
positive conflict between that provision of this subchapter and that State
law so that the two cannot consistently stand together.” 21 U.S.C. § 903
(1982). Finally, our decision is not based on Florida law that conflicts with
the federal forfeiture statute.” We simply find that the federal law protects
an innocent owner's interest, and when that innocent owner's interest
comprises the whole of a property, nothing can be forfeited to the
government. The conflict is not one of Florida law versus federal law. The
dichotomy lies within the statute itself where Congress expresses both the
desire to punish maximally the wrongdoer while completely preserving the
rights and interests of the innocent. Florida law merely defines the interests
of owners of property. This definition establishes the interest of the
innocent spouse, Mrs. Aguilera.

United States v. One Single Family Residence With Out Buildings
Located at 15621 S.W. 209th Ave., Miami, Fla., 894 F.2d 1511, 1518
(11th Cir. 1990)

Clearly, the text of the Commodity Exchange Act does not reveal any
language which would operate to preempt state law protections of homestead and
marital property asserted by an innocent spouse.

In short, the CFTC has done indirectly what it is prohibited to do directly. It
has done so at the expense of a truly innocent spouse and would force her to
choose between the loss of her property (her business and homestead) or the loss of
the companionship of her husband whom it would incarcerate indefinitely.

APPLICANT MEETS ALL TESTS FOR THE ISSUANCE OF A STAY

Susan Escobio needs the intervention of this Court on an immediate basis to
allow this Court the opportunity to delve into the overreaching conduct of the
CFTC and the confusion of the district court over the proper remedy. As such, she
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has shown that all of the factors for the granting of a stay are met.' She must
immediately and without further resort to the District Court whether to give up her
state property rights or see her husband thrown into a twenty-first century version
of a debtor’s prison.

REQUEST FOR RELIEF

Intervenor requests the issuance of an emergency stay the order of

incarceration pending plenary appeal to the Eleventh Circuit.

CONCLUSION

This Court represents Susan Escobio’s ultimate hope. She has been placed in
not just an unenviable position; her choices are dictated by a refusal to follow the
laws Congress and the State of Florida put in place to protect her.

The granting of a stay is clearly in the public interest so that other innocent
Florida citizens do not find their marriages, businesses and homes swept out from

under them by an overreaching federal agency.

' ...the factors regulating the issuance of a stay are generally the same: (1) whether
the stay applicant has made a strong showing that he is likely to succeed on the
merits; (2) whether the applicant will be irreparably injured absent a stay; (3)
whether issuance of the stay will substantially injure the other parties interested in
the proceeding; and (4) where the public interest lies.

Hilton v. Braunskill, 481 U.S. 770, 776 (1987)
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Respectfully submitted,

BY: /s/ G. Ware Cornell, Jr.

G. Ware Cornell, Jr., Esq.

Fla. Bar No.: 203920
ware@warecornell.com

CORNELL & ASSOCIATES, P.A.
Counsel for Applicant

2645 Executive Park Drive

Weston, Fla. 33331

Tel: (954) 641-3441

CORPORATE DISCLOSURE STATEMENT

In accordance with Supreme Court Rule 29.6, Applicant, Susan Escobio, states that
she is not a publicly held corporation, does not issue stock, and does not have any
parent companies.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on April 2, 2019, 1 electronically filed the foregoing
document with the Clerk of the Court using CM/ECF. I also certify that the
foregoing document is being served this day on all counsel of record or pro se
parties identified on the enclosed Service List either via transmission of Notices of
Electronic Filing generated by CM/ECF or in some other authorized manner for
those counsel or parties who are not authorized to receive electronically Notices of
Electronic Filing.

BY: /s/ G. Ware Cornell, Jr.

G. Ware Cornell, Jr., Esq.

Fla. Bar No.: 203920
ware(@warecornell.com

CORNELL & ASSOCIATES, P.A.
Counsel for Applicant

2645 Executive Park Drive

Weston, Fla. 33331

Tel: (954) 641-3441

SERVICE LIST
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Carlin R. Metzger, Esq.
cmetzger@cftc.gov

Rosemary Hollinger, Esq.
rhollinger@cftc.gov

Joseph A. Konizeski, Esq.
jkonizeski@cfic.gov

Ashley J. Burden, Esq.
aburden(@cftc.gov

U.S. COMMODITY FUTURES TRADING COMMISSION
Counsel for Plaintiff

525 W. Monroe Street, Ste. 1100
Chicago, IL 60661

Tel: (312) 596-0536

Peter Homer, Esq.
phomer@homerbonner.com
Christopher J. King, Esq.
Fla. Bar No.: 0123919
cking@homerbonner.com
HOMER BONNER JACOBS
Counsel for Defendant

1200 Four Seasons Tower
1441 Brickell Avenue
Miami, Fla. 33131

Tel: (305) 350-5192
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Case 1:14-cv-22739-JLK Document 281 Entered on FLSD Docket 03/18/2019 Page 1 of 20

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO.: 1:14-CV-22739-JLK

U.S. COMMODITY FUTURES TRADING
COMMISSION,

Plaintiff,
V.
SOUTHERN TRUST METALS, INC.,
LORELEY OVERSEAS CORPORATION,
and ROBERT ESCOBIO,

Defendants.
/

ORDER FINDING DEFENDANT ROBERT ESCOBIO IN CONTEMPT
THIS MATTER comes before the Court following the Court’s Order directing Defendant

Robert Escobio to show cause why he should not be held in contempt for failing to comply with
the Court’s August 29, 2016 Final Judgment, which in part ordered him to pay “restitution in the
total amount of $1,543,892 million” (DE 167, at 2). The Court held a two-day hearing on the
matter on October 24 and 25, 2018, and has considered the evidence submitted by Defendant
Robert Escobio (“Escobio”) and Plaintiff Commodity Futures Trading Commission (“CFTC”).!
I. BACKGROUND
A. Factual Background

The United States Court of Appeals for the Eleventh Circuit, in affirming the judgment of

the District Court, recapitulated the background of this case as follows:

Escobio is the Chief Executive Officer (CEQ) and largest shareholder of the
Southern Trust Securities Holding Corporation (Holding Corporation). The

! This opinion constitutes the Court’s findings of fact and conclusions of law pursuant to Federal Rule of
Civil Procedure 52(a).
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Holding Corporation owns Loreley, a British Virgin Islands corporation, which in
turn owns Southern Trust, a Florida corporation. Escobio formed Southern Trust
to provide commodities investment services, and he serves as its director and CEO.

Southern Trust represented that it was able to facilitate customers’
investment in precious metals. Its website and brochure stated that customers ‘can
take physical possession of [their] metals in New York or London.” The company’s
brokers told customers much the same story—that the customers were purchasing
metals stored in places like New York, London, and Hong Kong. At least one of
Southern Trust’s brokers told customers that Southern Trust charged ‘storage fees’
for the metals. To open a trading account at Southern Trust, customers completed
an account-opening form containing language that ‘[p]hysical precious metals can
either be delivered directly to the customer’s designated point of delivery or to a
recognized depository, which provides insured non-segregated storage.” Southern
Trust also represented that it could loan customers money to purchase metals.

But Southern Trust did not in fact deal in metals; it dealt in metals
derivatives. Such contracts are a type of derivative investment. Southern Trust,
however, was not registered with the CFTC as a futures commission merchant and
thus could not trade metals derivatives on registered exchanges. So Escobio,
through Loreley, engaged two foreign brokerages—Berkeley Futures Limited and
Hantec Markets Limited—to handle the transactions.

Escobio opened trading accounts at Berkeley and Hantec in Loreley’s name,
not in the names of Southern Trust’s customers. The accounts were numbered, and
Southern Trust maintained records linking its customers to the specific numbered
accounts.

Opening these accounts required Escobio to review documents describing
Berkeley’s and Hantec’s investment products. One of Hantec’s account-opening
documents, the “Product Disclosure Statement,” explains that “bullion trading”
“operates in the same manner as foreign exchange trading” in that “[w]hat you are
actually buysing is a [c]ontract” that “derives its value from” a “physical underlying
asset” such as “Loco London Gold.” That document’s “Glossary” defines “Loco
London Gold” to “mean[] not only that the gold is held in London but also that the
price quoted is for delivery there.” Elsewhere, the document explains that in
“bullion trading,” [Hantec] do[es] not deliver the physical underlying assets (i.e.
gold or silver) to you, and you have no legal right to it.” The Berkeley documents
similarly confirm that the account holder intends “to speculate in derivative
products.” None of the account-opening documents mention making loan for the
purchase of metals.

After setting up the trading accounts at Berkeley and Hantec, Southern Trust
sent its customers’ money to Loreley, which in turn invested the funds, through
Berkeley and Hantec, in metal derivatives. Escobio received monthly account
statements showing that all investments were in metal derivatives, not metals,
Those statements do not reflect any loans to Southern Trust’s customers.

Southern Trust never informed its customers that their money was being
transferred to Loreley, Berkeley, or Hantec. Nor did it inform customers who
wished to invest in metals (the group comprising the vast majority of its customers)
that their money was instead being invested in metals derivatives. Southern Trust
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still charged those customers interest on fictitious loans, which it falsely told them
were made in order to facilitate their investment in metals.

After receiving a complaint from one of Southern Trust’s customers, the
NFA opened an investigation. Around the same time, Escobio asked Berkeley and
Hantec about the nature of Loreley’s investments. Escobio contended at trial that
he did so simply to confirm his understanding that Loreley was investing in metals.
The CFTC maintained, however, and the district court ultimately concluded, that
Escobio had done so in anticipation of litigation, and that he had carefully framed
his inquiries to elicit responses that would support the defense he later asserted—
that he did not know that his customers’ money was being invested in metals
derivatives.

In response to Escobio’s inquiry, Hantec’s CEO said: “I can confirm that
your hold accounts with us that only trade Silver Bullion.” Hantec’s CEO clarified
at his deposition, however, that “Silver Bullion” is industry lingo for derivatives
and that he could not have intended any other meaning because trading in “physical
metals is not something that Hantec does.”

A Berkeley employee similarly responded to Escobio’s inquiry, writing that
“all Loreley accounts with the prefix XILOR were silver bullion accounts” that
“only traded in OTC [off-exchange] silver bullion and never traded any futures
contracts.” But Berkeley’s CEO testified at his deposition that Berkeley had never
delivered metals to any of its customers, including Loreley, nor stored any metals
on their behalf. He also testified that, despite Escobio’s contrary assertion, he never
told Escobio that the trades Berkeley handled for Loreley would lead to the storage
of metals.

None of Southern Trust’s investments led to the delivery of metals.
Hantec’s CEQ testified that he told Escobio that Hantec could arrange for the
delivery of metals, but that he did so only in response to a question about a
hypothetical situation. According to Hantec's CEO, Escobio inquired in the
abstract about Hantec's ability to arrange delivery: “It’s an inquiry from a client.
Robert [Escobio] did not tell me, ‘I would like to deliver metal.” He asked me, ‘If
I wanted to deliver a metal, can you arrange it?” and I said, ‘Let me go find out,”
Hantec’s CEO continued: “I talked to . . . one of my contacts at Standard Chartered
bank who gave me information and I went back to Robert and explained” that
Hantec could arrange delivery. This response was memorialized in a letter to
Escobio, stating that “any Gold or Silver you purchase from us is held for your
account and upon full payment we are able to arrange delivery for you when
requested.” But the Defendants never asked Hantec to arrange delivery, and no
delivery ever occurred.

The NFA's investigation ended in a settlement. Although the NFA’s and
the CFTC’s investigators had cooperated with each other, their investigations were
independent. The Defendants’ settlement agreement with the NFA therefore does
not mention the CFTC or the CFTC’s investigation.

As the CFTC's investigation moved forward, the Defendants continued to
produce documents in response to its requests, The Defendants’ lawyers knew at
the time of the NFA settlement that the CFTC might bring its own enforcement
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action, but they did not suggest to the CFTC or to anyone else that such an action
would violate their settlement agreement with the NFA.

B. Procedural Background

In July 2014, the CFTC files its complaint, seeking equitable relief and penalties
under the CEA. The complaint alleges that the Defendants engaged in two illegal
schemes, which we will refer to as the “unregistered-futures scheme” and the
“metals-derivatives scheme.”

As to the unregistered-futures scheme, the complaint alleges that, even though
the Defendants were not registered as futures commission merchants, they accepted
money from customers who wished to invest in futures. Because the Defendants
were unregistered, moreover, they could not trade futures on a registered exchange.
They therefore sought to trade indirectly, through intermediaries. To that end, the
Defendants funneled the customers’ money through Loreley to foreign brokerage
firms — Berkeley and Hantec - licensed to trade futures. Those brokerage firms
made the actual investments.

As to the metal-derivatives scheme, the complaint alleges that the
Defendants accepted money from customers who wished to invest in metals with
borrowed money. But instead of issuing loans to those customers and investing
their money in metals, the Defendants took the customers’ money and invested it
in metal derivatives. No loans existed, but the Defendants charged loan interest
anyway.

At the summary-judgment stage of the case, the parties filed dueling motions.
The district court granted the CFTC’s motion in part, holding that the Defendants
had conducted off-exchange transactions and had failed to register as future
commission merchants. It denied the Defendants’ motion in full, rejecting their
affirmative defenses that (1) their settlement with the FTA equitably estopped the
CFTC from bringing suit and (2) they actually delivered metals so as to bring their
transactions within an exception to the CEA’s registration requirements.

The CFTC’s fraud claim then proceeded to trial. After a bench trial, the
district court found that the Defendants had engaged in fraud, ordered them to pay
restitution in the full amount of the customers’ losses, and imposed fines. The court
also permanently enjoined the Defendants from employment in the commodities-
trading industry. On appeal, the Defendants challenge the court’s ruling both on
summary judgment and at trial.

CFTCv. S. Tr. Metals, Inc., 894 F.3d 1313, 1319-20 (11th Cir. 2018).
After granting summary judgment for the CFTC on the issue of Escobio’s registration
violations, and holding a three-day bench trial, the Court entered findings of fact and conclusions

of law that Escobio commitied fraud in violation of the Commodity Exchange Act (“Act”) and
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regulations promulgated by the CFTC (see DE 166). On August 29, 2016, the Court entered a
final judgment against Escobio and his now-defunct corporate co-defendants (DE 167).

Although Escobio appealed the Final Judgment to the Eleventh Circuit (DE 176), Escobio’s
motions in the trial court and appellate court to stay the judgment pending appeal were denied (see
DE 175; DE184). The Eleventh Circuit affirmed the portion of the final judgment that awarded
$1,543,892 in restitution for the Defendants’ fraud in connection with the leveraged metals scheme
(see DE 257). S. Tr. Metals, Inc., 894 F.3d at 1332-35.

While Escobio’s appeal was pending, the CFTC filed a motion for the Court to issue a rule
to show cause why Escobio should not be held in contempt for failing to pay the restitution award
entered against him (DE 195). On September 20, 2017, after extensive briefing on this motion,
the Court found that Escobio had not complied with the Court’s Final Judgment and issued an
Order to Show Cause (DE 228), After various motions by Escobio (see, e.g., DE 237), hearing on
the matter was held on October 24 and 25, 2018. Escobio paid $3,525 to the restitution fund during
this period (10/24/18 Trans. at 15:7-22).

II. LEGAL STANDARD

Courts have inherent power to enforce compliance with their lawful orders through civil
contempt. SEC v. Solow, 682 F. Supp. 2d 1312, 1324 (8.D. Fla.) (Middlebrooks, J.), aff'd, 396 F.
App’x 635 (11th Cir. 2010). A party seeking civil contempt bears the initial burden of proving by
clear and convincing evidence that the alleged contemnor has violated a court order. CFTC v.
Wellington Precious Metals, Inc., 950 F.2d 1525, 1529 (11th Cir. 1992) (per curiam).

Once a prima facie showing of a violation has been made, the burden of production shifts
to the alleged contemnor; the alleged contemnor may defend his or her violation on the grounds
that it is impossible for the alleged contemnor to comply. Jd. The burden shifts back to the

initiating party only upon a sufficient showing by the alleged contemnor. /d.

5
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In order to show that compliance with a court’s order was impossible, the alleged
contemnor must go beyond a mere assertion of inability, and establish that he or she made “all
reasonable efforts” to meet the terms of the court order. /d. The “all reasonable efforts”
requirement is strictly construed; it is insufficient to show that efforts were merely “substantial,”
“diligent,” or in “good faith.” Jd. Moreover, a defendant’s subjective beliefs or intent are
irrelevant to the question of contempt. FTC v. Leshin, 618 F.3d 1221, 1233 (11th Cir. 2010).

Given these standards, a showing that the defendant was unable to pay the entire restitution
award is insufficient to avoid contempt; instead, the defendant must show an inability to pay any
portion of the amount in question. Accord SEC v. Greenberg, 105 F. Supp. 3d 1342, 1353 (S.D.
Fla. 2015) (Hurley, J.).

ITI. ANALYSIS
A, Defense Objection to Jurisdiction

Counsel for Escobio argued that the Court lacks jurisdiction to conduct the Rule to Show
Cause evidentiary hearing because the mandate had not yet returned from the Eleventh Circuit.
This motion is meritless. Counsel does not cite any law for this proposition. It is well settled that
a court retains jurisdiction to enforce its orders pending appeal. See, e.g., King Instrument Corp.
v. Otari Corp., 814 F.2d 1560, 1563 (Fed. Cir. 1987) (finding a partially vacated damage award
enforceable despite remand on a separate portion of relief); Home Savings of Am., F.S.B. v. United
States, 69 Fed. Cl. 187, 192 (2005) (“In effect, the Federal Circuit severed the case when it
remanded, as the only aspect of the case which remains for our disposition is the [portion vacated

and remanded].”).
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B. Defense Contention Final Judgment Not Clear
1. Vagueness
Escobio argues that the final judgment was vague and ambiguous, and allowed for partial
payment of the restitution award. The final judgment states unequivocally “Defendants shall pay
the Restitution Obligation, plus post-judgment interest, within ten (10) days of the date of the entry
of this Order” (DE 167, at 3). The Eleventh Circuit, by the opinion rendered July 12, 2018
affirming this Court’s Final Judgment, obviously concluded the Judgment was neither vague nor
ambiguous. This defense argument is without merit.
2. Partial Payment
The provision relating to partial payments states only that the acceptance of partial payment
by the CFTC shall not be deemed a waiver of Escobio’s obligation to pay the full restitution award
(id. at 7).
On cross-examination by the defense, Escobio testified as follows:
Q. Now, sir, does the judgment give you an alternative manner of paying back
this award?
A. Yes, it does. It includes partial payments and in those partial payments it
even includes de minimis payments,
Who told you after the date of this judgment, August 29, 2016, who told
you about the partial payments provisions?
I hadn’t read the full judgment, obviously it was unsettling to read it, but at

my deposition the CFTC, and to use their words, “advised and instructed
me,” to begin making partial payments.

#

And if we look at tab B, that’s your deposition transcript; is that correct?
That’s correct.

When were you deposed post-judgment?

February 24, 2017.

How long after the final judgment was that?

Approximately six months.

L. PLPOP>O!

Now, on page 61, line 3, Mr. Konezki, of the CFTC, what did he tell you
that led you to believe that you could make partial payments?
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A. Mr. Konezki said: “Just to summarize, Mr. Escobio has advised that he will
take a look at the final judgment and take steps to start complying with it.
In particular, the payments with restitution, civil penalties,” and I believe I
have done that, | have complied with the final judgment.

What was your understanding from this exchange . . . ?

Well, it clearly says I would be complying with the judgment if I started
making partial payments.

Did you start making partial payments afterwards?

Yes. I did, and I've continued almost on a monthly basis.

And we have seen checks that the CFTC has asked you questions about
early this moming. If we took a look at tab M, do you recognize these
checks?

Yes, [ do.

[f you could read it, tell the Court when the first check was that you wrote?
It was a $500 check on March the 8th, 2017.

And have you continued to make payments after that?

Yes, | have. Almost—I think I may have skipped one month for one reason
or another, but I think I’ve made them almost every month since then.

oo PO:

>O>0»

Q And do you have any guidance whatsoever about exactly what amount

you’'re supposed to pay?

A. Not from the final judgment nor from the CFTC.

(10/24/18 Trans. at 104:15-109:12).

Escobio’s testimony is not credible that he relied on statements by a CFTC attorney at a
deposition—the opposing party—to determine what would constitute compliance with the Final
Judgment. If in doubt, he could have sought advice from his own counsel. Further, the Court finds
it unlikely that Escobio could have believed that a de minimis payment of $500 constituted good
faith compliance with the $1,543,892 restitution judgment.

s Escobio’s Ability to Pay

It is undisputed that Escobio has not substantially complied with the portion of the final

judgment ordering him to pay $1,543,892 in restitution within ten days of the entry of the

judgment. Escobio has only paid $3,525 towards his restitution obligation since the entry of the

final judgment on August 29, 2016 (10/24/18 Trans, at 15:7-22).
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Instead, Escobio’s primary argument—and the subject of the evidentiary hearing—is that
he is unable to pay the restitution award because he lacks the funds to do so. The Court disagrees,
and finds that Escobio has failed to demonstrate that he is unable to comply with the Court’s order.

The evidence adduced at the hearing shows that Escobio currently has at least $941,447 in
assets (Defs.” Ex. C). This figure is taken from a summary exhibit introduced and moved into

evidence by Escobio. Escobio’s assets include:

® an individual retirement account (“IRA”) owned by Escobio worth approximately
$300,000;
. a securities investment account co-owned with Escobio’s wife, Susan Escobio, as

tenants-by-the-entireties, worth approximately $35,000;

° approximately $3,000 in a joint checking account co-owned with Mrs. Escobio,
also as tenants-by-the-entireties;

o approximately $554,000 equity in a Florida home co-owned with Mrs. Escobio.

(Defs.” Ex. C; see also 10/24/18 Trans. at 109:21-110:12 (IRA); 113:9-20 (securities account),
28:15-28:19 (joint checking account); 29:10-12 (home)). Escobio submits that these assets are
“exempt” under state law and should therefore not be considered in determining his ability to pay
the restitution award.? This is incorrect.

Rather, courts have broad equitable powers to reach assets otherwise protected by state law
to satisfy an order for restitution. See Solow, 682 F. Supp. 2d at 1325-26 (Middlebrooks, J.) (“[A]
district court can ignore state law exemptions as well as other state law limitations on the ability

to collect a judgment in fashioning a disgorgement order.”).

2 Escobio testified that he has approximately $21,000 in “personal property.” (Def.’s Ex. C; 10/24/18
Trans. At 111:16-112:13.) Escobio offers no excuse for why he cannot sell this property to satisfy the
Jjudgment.
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1. IRA

To the extent any state law protections exist for Escobio’s IRA—and he has not identified
any—they are inapposite in contempt proceedings. See, e.g., FTC v. Leshin, No. 06-61851-CIV-
UU, 2011 WL 617500, at *18 (S.D. Fla. Feb. 15, 2011) (Simonton, M.J.) (“The fact that the
individual Defendants were able to place monies in their retirement funds, should not trump their
obligation to pay sums due under the Disgorgement Order.”), report and recommendation
adopted, No. 06-61851-CIV-UU, 2011 WL 845065 (S.D. Fla. Mar. 8, 2011); SEC v. Aragon
Capital Advisors, LLC, No. 07 CIV.919 FM, 2011 WL 3278907, at *7-8 (S.D.N.Y. July 26,
2011) (holding defendant in contempt for failing to turn over IRA, despite state law exemptions).

Accordingly, the Court may consider the value of the IRA in determining Escobio’s ability to

pay.

Since the entry of the judgment, Escobio has withdrawn approximately $250,000 from his
IRA, most of which he used to pay legal fees in connection with instant action (10/24/18 Trans. at
19:15-20:6). In so doing, Escobio made a deliberate, conscious choice to pay his own expenses
instead of paying the judgment. This is another indication of his state of mind, which is to ignore
his obligation to comply with the Court’s order. Escobio cannot insulate himself from the
restitution order by keeping his assets in an [RA to spend as he chooses. See Leshin, 2011 WL
617500, at *18-19.

2. Joint Accounts

State law protections applicable to Escobio’s jointly-held, tenancy-by-the-entirety
securities and checking accounts are likewise inapposite to these contempt proceedings. See
Leshin, 2011 WL 617500, at *19-20 (Simonton, M.J.) (“[T]he current balances of the bank

accounts are not exempt from being used to satisfy the Disgorgement Order based upon their joint-

10
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tenancy nature[.]”). Escobio has the unfettered ability to withdraw money from these accounts,
which are used either for savings or to pay household expenses, including Escobio’s own expenses
(see 10/24/18 Trans. at 21:11-17, 25:4-26:10, 28:15-19). Therefore, the funds in Escobio’s
tenancy-by-the-entirety accounts may be considered in determining his inability to pay.
3. Homestead

Escobio has more than $500,000 equity in his Florida home, but argues that it should not
be considered in determining his ability to pay by virtue of Florida’s “homestead exemption.”
However, it is well-settled that a court may consider the value of an alleged contemnor’s home in
determining his ability pay. See, e.g., SEC v. Bilzerian, 112 F. Supp. 2d 12,27 n.29 (D.D.C. 2000)
(“The Court is not precluded from considering Bilzerian’s homestead in determining his ability to
comply with its disgorgement orders”) (citing SEC v. AMX, Int'l, Inc., 7 F.3d 71, 76 (Sth Cll'
1993)); SEC v. Bremont, No. 96 CIV.8771 LAK, 2003 WL 21398932, at *6 (S.D.N.Y. June 18,
2003) (*“The court may consider an alleged contemnor’s homestead as well as jointly owned assets
in determining his ability to comply with its disgorgement order.”). Accordingly, the Court will
take Escobio’s home equity into account in determining his ability to pay.

4. Escobio’s Expenses

Escobio has been barred from the financial industry and testified that he makes between
$30,000 and $40,000 per year as a pilot.

Q. Mr. Escobio, who pays for your day-to-day expenses?

A. I have a small income from my flying. I fly almost every day, sometimes,
some weeks seven days a week, | generate income from that. I expect this
year to generate somewhere between 30 and $40,000.

Who pays for much of your day-to-day living expenses?
For my personal, day-to-day, my gasoline, my laundry, I pay those myself.
Those things that I use, you know, go out and eat lunch, those type of things

I pay.

>0

11
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(10/24/18 Trans. at 44:18-45:7). Because of this, Escobio claims, he cannot afford more than
$100 per month towards his restitution obligation (id. at 16:1-5).
However, Mr. Escobio’s testimony on examinaticn by the CFTC reflects:

Mr. Escobio, what kind of car do you drive?

Presently, I’m driving an SUV, Cadillac SUV.

What year, please?

I think it's a 2017.

All right. And where does the money to pay for that come from?
The car’s in Susie’s name—Susan’s name and she pays for it.
But you drive it?

Sometimes.

All right. What car does Mrs. Escobio drive?

She drives a Mercedes-Benz, E-300.

What year, please?

2017 or 2018.

All right. Who pays for that one?

Susan.

All right. Do you have a credit card?

Yes, I do.

How many credit cards do you have, please?

[ think, two or three.

All right. Who pays those credit cards?

Susan.

POPOPOPOPOPOPOPO»OP»O

(id. at 43:5-44:1).
D. Plaintiff CFTC’s Evidence of Discretionary Payments

A forensic analysis conducted by CFTC’s investigator, Heather Dasso,? testified that from
the date of the judgment through June 2018, Escobio and his wife made the following payments:

o $118,700 to attorneys;

s $113,624 to credit cards in the names of the Defendant Escobio, Mrs. Escobio, and
the couple’s adult daughters;

. $40,076 in student loan payments for the benefit of the adult daughters;

3 The Court found Ms. Dasso’s testimony (10/25/18 Trans. at 12-49) to be knowledgeable, logical, and
internally consistent.

12
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° $36,548 in car lease payments;

. $31,600 in checks written to cash.*
(CFTC Ex. 49; see also 10/25/19 Trans, at 21:25-22:18 (describing exhibit)). Escobio testified
about his payments toward his adult daughter’s student loans:

CRT: How much is the loan that you pay for your daughters, if you—
A. Yes, sir, it’s a loan that was taken out, [ believe, in 2013 for about $250,000

to pay the tuition for NYU.

Q. And how much per month do you pay or does your household or your wife
pay towards these student loans, Mr. Escobio?

A. Precisely, I can’t tell you, but I believe it’s somewhere between 1,500 and
2,000 a month.

(10/24/18 Trans. 47:15-24). Yet another expense, according to Escobio’s testimony, is that since
the judgment he has travelled with his wife to Madrid, Spain (several times), the UK, Geneva,
Switzerland, and New York (id. at 49:2-24).°

The Court finds that Escobic's decisions to prioritize all of the above obligations over
making payments toward his obligation to the CFTC to be willful evasion of the Court’s judgment.

1. Mrs. Escobio’s Income as President of Southern Trust Securities

Escobio testified that his expenses are paid primarily by income from Mrs. Escobio’s job
as president of Southern Trust Securities (“STS”). Escobio submits that because Mrs. Escobio is
not a party to the judgment, her income from STS should not be considered in ascertaining
Escobio’s ability to pay. The Court does not agree.

STS is an investment firm founded by Escobio (DE 166, at 20-21). Escobio was its

president and largest shareholder until 2014, when industry regulators at the National Futures

4 Escobio pays more than twice as much for Comcast cable as he does to the restitution fund each month
(CFTC Ex. 48; see also 10/25/18 Trans. at 28:14-20).

* On redirect, Escobio changed his testimony about Geneva, to only visiting Spain (10/24/18 Trans. at
119:25-120:8).

13
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Association (“NFA™) ordered Escobio to give up his shares in the company (10/25/18 Trans. at
54:10-17, 60:18-63:11). Escobio transferred his shares gratis to Mrs. Escobio, who assumed
Escobio’s position—and salary—as president of STS (id. at 54:10-17, 60:18-63:11). This position
and resulting salary were paid to Mrs. Escobio as the sole owner of all outstanding stock.
Escobio enjoys the benefits of Mrs. Escobio’s $250,000 a-year-plus salary as president of
STS (see CFTC. Ex. 50; see also 10/25/18 Trans. at 18:14-19:4, 21:12-24 (explaining exhibit)).
As already mentioned, Mrs. Escobic pays Escobio’s automobile lease, his credit cards, and
Escobio’s share of the household expenses (10/24/18 Trans. at 43:5-20 (car payments), 43:21—
44:1 (credit cards), 45:4-9 (household expenses)). Mrs. Escobio uses her salary to subsidize the
couple’s adult children, paying their car payments, credit card bills, and monthly student loan
obligations (id. at 47:3-24 (student loans), 47:25-48:9 (car payments), 48:10-15 (credit cards)).
On cross-examination by the defense, Escobio elaborated on the trips with his wife he had

made post-judgment:

Q. We talked about trips, vacations that you took. You mentioned Madrid or
the UK. Were these family vacations?

A. No, and | want to make a correction. The trips were all to Madrid and they

were all business-related. Susan has substantial clients in Madrid and a

failure to go there and try to either keep the account or add additional

accounts, if she doesn’t go, she’s not going to be able to get those accounts

or keep those accounts, so these are all business-related trips.

These weren’t trips you took to have a good time, were they?

No, they were of very short duration, they’re quick and basically we have

breakfast, lunch and dinner with customers, one after the other, and most of

the time they invite us because they know we have made the long journey

over, but this is work, no one’s out, you know, shopping or having a good

time or sightseeing.

Q. And how long have you been taking these trips, just since the judgment?

A No, / have been doing it for 40 years since 1've been in the action, I've had
international business, since its inception.

> RO

(id. at 119:25-120:21) (emphasis added).

14
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The Court finds that this testimony corroborates that STS, despite its change of president
and shares from Escobio to Mrs. Escobio following the NFA’s 2014 order, continues to operate
and benefit Escobio in the same way it did before the NFA’s 2014 order. Therefore, the Court
finds that Escobio’s testimony that his income consists solely of the $30,000 to $§40,000 he makes
per year as a pilot is inaccurate.

Likewise, the principles of equity do not permit Escobio to enjoy the benefits of Mrs.
Escobio’s substantial income while pleading poverty in the face of his restitution obligation. Mrs.
Escobio’s income as president of STS is directly atiributable to Escobio’s transfer of his shares
(and title) to her. Accordingly, Mrs. Escobio’s income from STS will be considered in determining
Escobio’s ability to pay the judgment. See Solow, 682 F. Supp. 2d at 1330 (Middlebrooks, J.)

(“[T]he Solows’ accumulated wealth has been derived exclusively from income
earned by Mr. Solow. If Mr. Solow cannot convince his spouse to return his assets
to him, that is a problem of his own making and he is consequently in contempt of
court.”™); Leshin, 2011 WL 617500, at *17 (Simonton, M.J.) (“[T]he $3,000 that Mr.
Leshin gives to Mrs, Leshin each month is not protected . . . because the funds are
actually an extension of the compensation that Mr. Leshin receives from the
Corporate Contempt Defendants.”).

2. Escobio’s Additional Assets

In addition, the uncontroverted testimony of the CFTC’s investigator Heather Dasso shows
that Escobio received deposits of at least $209,129 from unidentified sources (CFTC Ex. 51;
10/25/18 Trans. at 14:2-15:15, 16:20-23). On direct examination by the CFTC, Escobio testified
as follows:

CRT: You're referring to a $30,000 deposit in December and January of *17 and
18 at . .. TD Bank, and sir, do you recollect, and you may have answered
this, whether you made that deposit or someone else did?

A, Sir, I do recognize that we did make a deposit sometime towards the latter
part of 2017, early 2018. We had borrowed money from multiple sources.
In addition to credit cards, there were family loans, there were loans from
friends. You know, we were in—I was in a very difficult position, I needed
to pay legal fees and I borrowed money. I can’t specifically tell you who in
particular lent me that money, I've got maybe 20, 25 loans outstanding.

15
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£

So the people you borrowed this money from, what are some of their
names?

[ borrowed from my family, multiple members of my family.

What are their names, please?

My sister, Sonny O’Donnell.

Who else, please?

My father, Robert Escobio.

Who else, please?

Friends and colleagues from Argentina that we borrowed money back and
forth for years.

>POPOPOP:

Who else, please?

Just multiple sources down there, They owed me money and, you know,
I"ve paid—and they’ve lent me money and we will lend each other back and
forth, you know, hundreds of thousands of dollars over the years,

>

How much did you borrow since the judgment from your friends and
colleagues in Argentina?

Probably about $150,000.

All right. Are there any securities or promissory notes or anything you
signed to memorialize these debts?

On some of them there are, on some of them there are not. It was done on a
handshake.

> oPr L

Do you intend to pay those loans to your friends and colleagues in
Argentina?

Well, I hope to put this behind me and pay this judgment off and get on with
my life and start making money again, clean up my reputation. I look
forward to doing business in other sectors than obviously the securities and
commodity business and it is my belief that I will, in the future, be able to
pay it off.

Have you asked any of your friends or colleagues in Argentina to borrow
money to pay off the judgment?

Not to my knowledge.

o

Mr. Escobio, we were talking before the break about loans from certain
persons in Argentina, what are the names of those persons, please?

You mean particular—most of the loans were from corporations.
Corporations that I've worked with in the past, and not necessarily
individuals, but there have been some individuals in the past.

What were the names of the individuals, please?

Marcello Fiori, Oscar Cerudi, Antonio Ortisora, Maria Alsonso. It’s just a
multiple people, I just—I"m just talking off the top of my head. ’'m sure
I'm forgetting some but...

> Pl P> O

> o
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What are the names of the corporations that you borrowed money from?

I borrowed money from Santa Pacina, / borrowed money from Pro Benefit,
I borrowed money from Southern Trust Services, I borrowed money from
Euro Major, just a list of multiple places.

Q. All right. And for which of those corporations do you have loan agreements
or promissory notes or anything like that?

>0

CRT: The question really is do you have any promissory notes from any of those

corporations . . . Please answer that.

Yes, I do. I think [ have, for certain, I have two that [ can remember.

All right. Two, and did you produce those to the CFTC.

[ don’t remember if I did or not. I believe I did.

All right. So those two promissory notes, how much are they for?

One was for a hundred thousand, it was a revolving promissory note. And

the other one was for 50,000. And I think there was a third one, but I’m not

certain if we went ahead and got it in writing.

All right. How about for these individuals that you borrowed from, any

contracts or loan agreements for them?

A. No, there’s probably about 20, 25 individuals and other corporations and
no, I did not.

rRO>O>

(10/24/18 Trans. at 54:17-58:17; 74:14-76:5) (emphasis added). The Court does not credit
Escobio’s testimony that the funds he received are loans he took out post-judgment. Escobio did
not introduce into evidence contracts or promissory notes reflecting repayment terms for these
loans, although he testified there were “two that [he] can remember” memorialized in writing.
Escobio did not produce for the record a description of any of the specific loans (e.g., the amount,
the source, the date it was incurred).

On redirect examination, the CFTC elicited the following testimony from Escobio:
How much money did Euro Major loan you after the judgment is my
question.
It was 20, 25,000.
All right. What about—I'm going to screw this up—Santa Pacina?
Santa Pacina has probably lent me about a hundred thousand.
All right. And prior to the judgment, what did Santa Pacina owe you

personally?
Me personally, nothing,

> OpoOP O
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Did Pro Benefits or any of their subsidiaries or affiliates owe you any money
before the judgments?

Yes, they have.

How much did they owe you before the judgments?

I can’t tell you off—me personally, nobody owes me personally.

o> O

(id. at 128:24-130:8) (emphasis added). Therefore, even if loans from corporations were taken
out by “Southern Trust entities” prior to the judgment, and not by Escobio individually as his
testimony on direct examination suggests, his testimony is that reimbursement for those loans was
nevertheless used for his own individual benefit after the judgment, including to pay legal fees,
and not for STS business expenses.

Accordingly, the Court will consider the $200,000 to $300,000 Escobio received in
determining his whether he should be held in contempt for failure to comply with the judgment.
See CFTC v. Trinity Fin. Grp., Inc., No. 92-6832-CIV-UU, 2003 WL 21349668, at *6 (S.D. Fla.
Apr. 21, 2003) (contempt where defendant failed to pay judgment but “[s]ubstantial funds have
been made available from outside sources (defendant’s wife, family members, etc.)”).

IV. CONCLUSION

Escobio has failed to demonstrate that he is unable to pay the restitution ordered by the
Court.® The evidence shows that Escobio has more than $900,000 in assets, and that since the
judgment he has benefitted from a household income of around $250,000 a year, plus the $200,000
to $300,000 in purported “loans.” (Def. Ex. C; CFTC Ex. 50). In light of these facts, Escobio’s
payments totaling $3,525 do not constitute good faith compliance with the final judgment. Not
only that, the evidence shows that Escobio does not intend to comply with the Court’s restitution

order and has deliberately and contemptuously refused to do so.

¢ The Court’s August 29, 2016 Final Judgment also ordered Escobio to pay $559,725 in restitution, although
that portion of the judgment has since been reversed by the Eleventh Circuit, with instructions on remand
for this Court to consider “other equitable remedies.”
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Therefore, it is ORDERED, ADJUDGED and DECREED that the U.S. Commaodity
Futures Trading Commission’s Motion for Order to Show Cause Why Robert Escobio should not
be held in contempt for violating this Court’s Final Judgment (D.E. #195) is GRANTED IN
PART.

It is further ORDERED, ADJUDGED and DECREED that Robert Escobio will be, and
he is hereby held in civil contempt of court for violating said judgment.

It is further ORDERED, ADJUDGED and DECREED that the Defendant Robert Escobio
be, and he is hereby ordered to pay the sum of $350,000 to the U.S. Commodity Futures Trading
Commission within ten (10) days of the entry of this order, or be subject to cbercive sanctions,
Defendant Escobio is hereby further ordered to make payments of the balance of the restitution
award, at the rate of $10,000 per month until fully paid, or face coercive sanctions, which shall
issue on motion by the CFTC.

It is further ORDERED AND ADJUDGED that should Robert Escobio not pay the sums
identified above within ten (10) days of the issuance of this Order, upon written notice from the
CFTC of the infringing Defendant’s non-compliance, a warrant for his arrest shall issue and the
United States Marshal Service is authorized to take Escobio into custody and incarcerated until
such time as he fully complies with this Court’s Order.

Upon notification from the U.S. Marshal’s Office that Escobio is in custody, this Court
will hold an immediate hearing to consider such motions as the Defendant may wish to have heard
regarding his failure to comply, assertion of appellate applications or requests, or any other

relevant issue. This sanction is coercive and not for punitive or punishment purposes.
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DONE and ORDERED in Chambers at the James Lawrence King Federal Justice

Building and United States Courthouse, Miami, Florida this Z 2 day of March, 2019.

UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF FLORIDA

ce: All Counsel of Record
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IN THE SUPREME COURT OF THE UNITED STATES

App. No. 19-11027-A

SUSAN ESCOBIO, Applicant
Vs.

U.S. COMMODITY FUTURES TRADING COMMISSION,
Plaintiff/ Respondent,

and

ROBERT ESCOBIO, Defendant/Interested Party

APPENDIX B

Directed to the Honorable Clarence Thomas Associate Justice of the Supreme
Court of the United States and Circuit Justice for the Eleventh Circuit

BY: /s/ G. Ware Cornell, Jr.

G. Ware Cornell, Jr., Esq.

Fla. Bar No.: 203920
ware(@warecornell.com

CORNELL & ASSOCIATES, P.A.
Counsel for Applicant

2645 Executive Park Drive

Weston, Fla. 33331

Tel: (954) 641-3441
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Case: 19-11027 Date Filed: 03/27/2019 Page: 1 of 1

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 19-11027-A

U.S. COMMODITY FUTURES TRADING COMMISSION,

Plaintiff-Appellee,
versus
SOUTHERN TRUST MENTALS, INC,,
LORELEY OVERSEAS CORPORATION,
Defendants,
ROBERT ESCOBIO,
Defendant-Appellant.

Appeal from the United States District Court
for the Southern District of Florida

Before: WILLIAM PRYOR, NEWSOM, and BRANCH, Circuit Judges.
BY THE COURT:

Appellant’s motion to stay district court proceedings pending the resolution of this appeal
is DENIED, as he has not made the requisite showing. See Nken v. Holder, 556 U.S. 418, 434,
129 S. Ct. 1749, 1761 (2009).

Susan Escobio’s motion for “Intervention and Joinder in Appellant’s Emergency Motion
to Stay Contempt Order Pending Appeal” is GRANTED.

The Clerk is directed to treat any motion for reconsideration of this order as a

non-emergency matter,



