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SUMMARY*

Telephone Consumer Protection Act

The panel vacated the district court’s grant of
summary judgment to the defendant on a claim under
the Telephone Consumer Protection Act, which places
restrictions on the use of automated telephone
equipment.

The plaintiff alleged that three text messages
that he received from the defendant violated the
TCPA. The district court held that the automatic text
messaging system that had sent the messages was not
an automatic telephone dialing system (“ATDS”)
under the TCPA because it lacked the present or
potential capacity “to store or produce telephone
numbers to be called, using a random or sequential
number generator.” After the district court ruled, the
D.C. Circuit issues its opinion in ACA Int’l v. Fed.
Comm’ecns Comm’n, 885 F.3d 687 (D.C. Cir. 2018),
invalidating the FCC’s interpretation of questions
raised by the statutory definition of an ATDS.

The panel held that, in light of ACA Int’l, and
based on its own review of the TCPA, the statutory
definiation of an ATDS includes a device that stores
telephone numbers to be called, whether or not those
numbers have been generated by a random or
sequential number generator. The panel remanded
the case for further proceedings

* This summary constitutes no part of the opinion of the
court. It has been prepared by court staff for the convenience of
the reader.
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OPINION
IKUTA, Circuit Judge:

Jordan Marks appeals the grant of summary
judgment to Crunch Fitness on his claim that three
text messages he received from Crunch violated the
Telephone Consumer Protection Act (TCPA), 47
U.S.C. § 227. The district court held that the
automatic text messaging system that had sent the
messages was not an automatic telephone dialing
system (ATDS) under the TCPA, because it lacked the
present or potential capacity “to store or produce
telephone numbers to be called, using a random or
sequential number generator.” Id. § 227(a)(1). Inlight
of the D.C. Circuit’s recent opinion in ACA
International v. Federal Communications
Commission, 885 F.3d 687 (D.C. Cir. 2018) (which was
decided after the district court ruled), and based on
our own review of the TCPA, we conclude that the
statutory definition of ATDS includes a device that
stores telephone numbers to be called, whether or not
those numbers have been generated by a random or
sequential number generator. Therefore, we reverse
the district court’s grant of summary judgment.

I
A

By the early 1990s, telemarketing was in its
golden age. Telemarketing sales had “skyrocketed to
over $435 million in 1990,” which was a “fourfold
increase since 1984.” 137 Cong. Rec. S16,971 (daily
ed. June 27, 1991) (statement of Rep. Pressler). “This
marketing success ha[d] created an industry in which
over 300,000 telemarketing solicitors call[ed] more
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than 18 million Americans every day.” Id. In part,
this was due to the advent of machines that
“automatically dial a telephone number and deliver to
the called party an artificial or prerecorded voice
message.” S. Rep. No. 102-178, at 2 (1991).
Advertisers found these autodialers highly efficient
because they could “ensure that a company’s message
gets to potential customers in the exact same way,
every time, without incurring the normal cost of
human intervention.” H.R. Rep. No. 102-317, at 6
(1991). At that time, a single autodialer could cause
as many as 1,000 phones to ring and then deliver a
prerecorded message to each. Id. at 10.

The dark side of this success story caught
Congress’s attention. As Senator Fritz Hollings
complained, “[clJomputerized calls are the scourge of
modern civilization. They wake us up in the morning;
they interrupt our dinner at night; they force the sick
and elderly out of bed; they hound us until we want to
rip the telephone right out of the wall.” 137 Cong. Rec.
S16,205 (daily ed. Nov. 7, 1991) (statement of Sen.
Hollings). Recipients deemed that “automated
telephone calls that deliver an artificial or prerecorded
voice message are more of a nuisance and a greater
invasion of privacy than calls placed by ‘live’ persons.”
S. Rep. No. 102-178, at 4. Among other reasons,
“[t]hese automated calls cannot interact with the
customer except in preprogrammed ways, do not allow
the caller to feel the frustration of the called party”
and deprive customers of “the ability to slam the
telephone down on a live human being.” Id. at 4 & n.3
(citation omitted). Congress also noted surveys
wherein consumers responded that the two most
annoying things were (1) “[p]hone calls from people
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selling things” and (2) “phone calls from a computer
trying to sell something.” H.R. Rep. No. 102-317, at 9.

The volume of automated telemarketing calls was
not only an annoyance but also posed dangers to public
safety. S. Rep. No. 102-177, at 20 (1991). “Due to
advances in autodialer technology,” the machines
could be programmed to call numbers in large
sequential blocks or dial random 10-digit strings of
numbers. Id. This resulted in calls hitting hospitals
and emergency care providers “and sequentially
delivering a recorded message to all telephone lines.”
Id. And because some autodialers would “not release
[the line] until the preecorded message is played, even
when the called party hangs up,” H.R. Rep. No. 102-
317, at 10, there was a danger that the autodialers
could “seize” emergency or medical assistance
telephone lines, rendering them inoperable, and
“dangerously preventing those lines from being
utilized to receive calls from those needing emergency
services,” H.R. Rep. No. 101-633, at 3 (1990).
Representative Marge Roukema noted that it was “not
just calls to doctors’ offices or police and fire stations
that pose a public health hazard.” 137 Cong. Rec.
H35,305 (daily ed. Nov. 26, 1991) (statement of Rep.
Roukema). She recounted “the sheer terror” of a New
York mother who, when she tried to call an ambulance
for her injured child, “picked up her phone only to find
it occupied by a computer call that would not
disconnect.” Id. at 35,305-06.

In light of these and other concerns, Senator
Hollings introduced a bill to amend the
Communications Act of 1934, in order to “protect the
privacy interests of residential telephone subscribers
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by placing restrictions on unsolicited, automated
telephone calls to the home and to facilitate interstate
commerce by restricting certain uses of facsimile (fax)
machines and automatic dialers.” S. Rep. No. 102-178,
at 1. This bill became the Telephone Consumer
Protection Act of 1991.

As originally enacted, the TCPA placed
restrictions on the use of automated telephone
equipment, including automatic telephone dialing
systems and telephone facsimile machines. The

statute defined “automatic telephone dialing systems”
(ATDS) as follows:

(1) The term ‘automatic telephone
dialing system’ means equipment which
has the capacity—

(A) to store or produce telephone
numbers to be called, using a random
or sequential number generator;and

(B) to dial such numbers.

Pub. L. No. 102-243, § 227, 105 Stat. 2394, 2395. This
language established Congress’s intent to regulate
equipment that is “automatic,” and that has “the
capacity” to function in two specified ways: “to store
or produce telephone numbers to be called, using a
random or sequential number generator” and “to dial”
those telephone numbers. Although the TCPA has
been amended several times since its original
enactment, Congress has never revised the definition
of an ATDS. Therefore, Congress’s decision to regulate
only those devices which have the aforementioned
functions, capacity, and ability to function
automatically remains unchanged.
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The TCPA prohibited the use of an ATDS to make
“any call (other than a call made for emergency
purposes or made with the prior express consent of the
called party) using any automatic telephone dialing
system or an artificial or prerecorded voice” to
emergency telephone lines, hospital rooms or other
health care facilities, and paging and cellular
telephones. 47 U.S.C. § 227(b)(1)(A) (1991). It also
prohibited the use of an ATDS “in such a way that two
or more telephone lines of a multi-line business are
engaged simultaneously.” Id. § 227(b)(1)(D).

As required by the TCPA, id. § 227(b)(2), in 1992
the FCC promulgated rules to implement the statute.
See Rules & Regulations Implementing the Tel.
Consumer Prot. Act of 1991, 7 FCC Red. 8752, 8753
(1992). The FCC did not elaborate on the functions of
an ATDS and its definition merely tracked the
statutory definition. Id. at 8755 n.6, 8792.1

B

It was not until ten years later that the FCC
realized that “the telemarketing industry hald]
undergone significant changes in the technologies and
methods used to contact consumers,” and such
marketplace changes warranted modifications to the

1 As originally promulgated, 47 C.F.R. § 64.1200(f )(1)
(1992) provided:
(f) As used in this section:
(1) The terms automatic telephone dialing system
and autodialer mean equipment which has the
capacity to store or produce telephone numbers to
be called using a random or sequential number
generator and to dial such numbers.
The same definition is in force today.
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existing rules. Rules & Regulations Implementing the
Tel. Consumer Prot. Act of 1991, 18 FCC Red. 14,014,
14,017 (2003) (2003 Order). In particular, the FCC
was concerned about the proliferating use of the
predictive dialer, which is “an automated dialing
system that uses a complex set of algorithms to
automatically dial consumers’ telephone numbers in a
manner that ‘predicts’ the time when a consumer will
answer the phone and a telemarketer will be available
to take the call.” Id. at 14,022 n.31. Unlike the
automated telemarketing devices prevalent in the
early 1990s, which dialed a random or sequential block
of numbers, predictive dialers generally automatically
dialed a list of numbers that had been preprogrammed
and stored in the dialer, or were downloaded from a
computer database. Id. at 14,090.

In order to determine whether the TCPA applied
to this new technology, the FCC had to assess whether
the predictive dialer qualified as an ATDS. This
required consideration of the statutory definition:
whether the equipment was “automatic” and whether
it had the capacity to function in the two relevant
ways.

In a series of rulings, from 2003 to 2015, the FCC
determined that predictive dialers and other new
technology qualified as an ATDS, even if they did not
generally generate or store random or sequential
numbers. In its 2003 ruling, the FCC reasoned that a
predictive dialer may have the “capacity” to dial
random and sequential numbers, even if it was not
currently being used for such a purpose. Id. at 14,091.
The FCC acknowledged the telemarketing industry’s
argument that predictive dialers do not fall within the
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statutory definition of ATDS because they “do not dial
numbers ‘randomly or sequentially,” but nevertheless
concluded that predictive dialers’ “hardware, when
paired with certain software, ha[d] the capacity to
store or produce numbers and dial those numbers at
random, in sequential order, or from a database of
numbers.” Id. at 14,090-91. In its later 2015 order,
the FCC went even further, and determined that a
device could have the requisite capacity if it had any
potential to be configured for that purpose. Rules &
Regulations Implementing the Tel. Consumer Prot. Act
of 1991, 30 FCC Red. 7961, 7974 (2015) (2015
Declaratory Ruling) (holding that “the capacity of an
autodialer is not limited to its current configuration
but also includes its potential functionalities”).

Second, the FCC suggested that a device could
qualify as an ATDS even if it entirely lacked the
capacity to dial numbers randomly or sequentially.
Thus in its 2012 ruling, the FCC stated that the
definition of an ATDS “covers any equipment that has
the specified capacity to generate numbers and dial
them without human intervention regardless of
whether the numbers called are randomly or
sequentially generated or come from calling lists.”
Rules & Regulations Implementing the Tel. Consumer
Prot. Act of 1991, 27 FCC Red. 15,391, 15,392 n.5
(2012) (2012 Declaratory Ruling). The FCC’s
subsequent 2015 ruling, however, made the contrary
suggestion that a device would not meet the definition
of an ATDS unless it had the capacity to dial random
or sequential numbers. See 2015 Declaratory Ruling,
30 FCC Rcd. at 7971-72 (“We reaffirm our previous
statements that dialing equipment generally has the
capacity to store or produce, and dial random or
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sequential numbers (and thus meets the TCPA’s
definition of ‘autodialer’) even if it is not presently
used for that purpose, including when the caller is
calling a set list of consumers.”).

The FCC relied on policy and legislative history
to support its application of the definition of ATDS to
new technology. The FCC reasoned that “through the
TCPA, Congress was attempting to alleviate a
particular problem—an increasing number of
automated and prerecorded calls to certain categories
of numbers,” and therefore Congress intended for any
device that had the basic function of being automatic,
1.e., had “the capacity to dial numbers without human
intervention,” 2003 Order, 18 FCC Red. at 14,092, to
be regulated under the TCPA.2 Further, the FCC
thought that it was clear “that Congress anticipated
that the FCC, under its TCPA rulemaking authority,
might need to consider changes in technologies.” Id.
Accordingly, the FCC concluded that an interpretation
of the statutory definition of ATDS which excluded
new technology that could automatically dial
thousands of numbers merely because it “relies on a
given set of numbers would lead to an unintended
result” and fail to effectuate the purpose of the
statutory requirement. Id.

2 In the 2003 order, the FCC also confirmed that the TCPA
applied to both voice calls and “text calls to wireless numbers”
including short message service (SMS) calls, which “provide[ ] the
ability for users to send and receive text messages to and from
mobile handsets with maximum message length ranging from
120 to 500 characters.” 2003 Order, 18 FCC Red. at 14,115 &
n.606 (citation omitted).
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C

After the FCC’s 2015 ruling, a large number of
regulated entities challenged the FCC’s definition of
an ATDS in the D.C. and Seventh Circuits, and the
petitions were consolidated in the D.C. Circuit. See
Consolidation Order, ACA Int’l v. FCC, 885 F.3d 687
(D.C. Cir. 2018) (No. 15-1211). Among other things,
petitioners had sought clarification from the FCC on
how the TCPA applied to new technologies, including
cloud-based dialing options and smartphone apps.
2015 Declaratory Ruling, 30 FCC Red. at 7970. In
challenging the 2015 order, petitioners argued that
they had not received the clarification they sought,
asserting specifically that the FCC erred in concluding
that equipment that merely had the potential future
capacity to function as an autodialer, taking into
account possible upgrades or modifications, met the
statutory definition of ATDS. ACA Int’l, 885 F.3d at
696. They also challenged the FCC’s conclusion that
equipment qualifies as an ATDS so long as it can
automatically dial from a list of numbers, even if it
does not have the capacity to store or produce random
or sequential numbers. Id. at 694.

The D.C. Circuit first asked whether it had
jurisdiction to consider all of the FCC’s rulings on this
issue, including those that predated the 2015 order.
Although normally all challenges to an FCC rule must
be made within 60 days after its entry, 28 U.S.C.
§ 2344, a petition for a rulemaking may reopen
consideration of prior rulemakings, see Pub. Citizen v.
Nuclear Regulatory Comm’n, 901 F.2d 147, 151-52
(D.C. Cir. 1990). “An agency’s reconsideration of a rule
in a new rulemaking constitutes a reopening when the
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original rule is ‘reinstated’ so as to have renewed
effect.” Biggerstaff v. FCC, 511 F.3d 178, 185 (D.C.
Cir. 2007) (quoting Pub. Citizen, 901 F.2d at 152). The
D.C. Circuit concluded that the parties’ 2015
rulemaking petition to the FCC reopened
consideration of the definition of ATDS established in
the FCC’s 2003 order, as well as its subsequent
rulings. ACA Int’l, 885 F.3d at 701.

On the merits, the D.C. Circuit invalidated the
FCC’s interpretation of the two key questions raised
by the statutory definition of an ATDS, namely: “()
when does a device have the ‘capacity’ to perform the
two enumerated functions; and (i1) what precisely are
those functions?” Id. at 695.

Turning first to the FCC’s interpretation of
“capacity,” the D.C. Circuit concluded it was
overbroad. According to the court, the
“straightforward understanding of the Commission’s
ruling is that all smartphones qualify as autodialers
because they have the inherent ‘capacity’ to gain
ATDS functionality by downloading an app.” Id. at
700. Because “[i]t cannot be the case that every
uninvited communication from a smartphone
infringes federal law, and that nearly every American
1s a TCPA-violator-in-waiting, if not a violator-in-fact,”
id. at 698, the D.C. Circuit concluded that the FCC’s
Interpretation “Is an unreasonably, and
impermissibly, expansive one,” id. at 700.

Turning to the second issue, the D.C. Circuit
concluded that the FCC’s explanation of the functions
of an ATDS was inadequate. The court explained that
“[a] basic question raised by the statutory definition is
whether a device must itself have the ability to
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generate random or sequential telephone numbers to
be dialed,” or whether it would be “enough if the device
can call from a database of telephone numbers
generated elsewhere.” Id. at 701. The FCC had stated
that a device qualified as an ATDS only if it could
generate random or sequential numbers to be dialed,
but also indicated that a device which could only dial
numbers from a stored list also qualified as an ATDS.
Id. at 701-02. While “[i]t might be permissible for the
Commission to adopt either interpretation,” the D.C.
Circuit held that “the Commission cannot, consistent
with reasoned decisionmaking, espouse both
competing interpretations in the same order.” Id. at
703. The D.C. Circuit also noted that the 2015 ruling
lacked clarity on whether an autodialer must dial
numbers without human intervention. Although the
FCC indicated that “the ‘basic function[ ] of an
autodialer is to ‘dial numbers without human
intervention,” it declined a request to clarify that a
dialer must have such a feature. Id. (alteration in
original) (quoting 2015 Declaratory Ruling, 30 FCC
Red. at 7975). Because “[t]he order’s lack of clarity
about which functions qualify a device as an
autodialer compounds the unreasonableness of the
Commission’s expansive understanding of when a
device has the ‘capacity’ to perform the necessary
functions,” the court “set aside the Commission’s
treatment of those matters.” Id.

II

We now turn to the facts of this case. The device
at issue in this appeal is called the Textmunication
system, which is a web-based marketing platform
designed to send promotional text messages to a list of
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stored telephone numbers.3 Phone numbers are
captured and stored in one of three ways: An operator
of the Textmunication system may manually enter a
phone number into the system; a current or potential
customer may respond to a marketing campaign with
a text (which automatically provides the customer’s
phone number); or a customer may provide a phone
number by filling out a consent form on a
Textmunication client’s website. A client of
Textmunication can then design a marketing
campaign that, for example, offers customers free
passes and personal training sessions, provides
appointment reminders and class updates, or sends
birthday greetings, and the Textmunication system
will automatically send the desired messages to the
stored phone numbers at a time scheduled by the
client.

Crunch Fitness communicates with 1its
prospective and current gym members by sending text
messages through this Textmunication system. When
Crunch wants to send a text message to its current or
prospective customers, a Crunch employee logs into
the Textmunication system, selects the recipient
phone numbers, generates the content of the message,
and selects the date and time for the message to be
sent. The Textmunication system will then
automatically send the text messages to the selected
phone numbers at the appointed time.

Jordan Marks signed up for a gym membership

3 We have concluded that the TCPA applies to text
messages because it is “a form of communication used primarily
between telephones.” Satterfield v. Simon & Schuster, Inc., 569
F.3d 946, 953-54 (9th Cir. 2009).
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with Crunch Fitness in 2012. After joining the gym,
Marks received three text messages from Crunch over
a period of eleven months. Marks’s phone carrier
charged him incoming tolls for each of these text
messages. In February 2014, Marks filed a putative
class action complaint against Crunch, alleging
violations of § 227(b) of the TCPA. He claimed that
Crunch “negligently contact[ed] [him] on [his] cellular
telephone, in violation of the [TCPA], thereby invading
[his] privacy.” Marks alleged that the text messages
were sent using an ATDS which has “the capacity to
send text messages to cellular telephone numbers
from a list of telephone numbers automatically and
without human intervention.”

The district court granted summary judgment in
favor of Crunch on the ground that the
Textmunication system did not qualify as an ATDS
because it presently lacked a random or sequential
number generator, and did not have the potential
capacity to add such a feature. Because it defined an
ATDS as necessarily including a random or sequential
number generator, the court did not consider the
declaration of Marks’s expert witness, Jeffrey Hansen,
stating that the Textmunication system called
numbers from a stored list. The court therefore denied
Crunch’s motion to exclude Hansen’s testimony as
moot. Marks timely appealed. We vacated submission
of Marks’s appeal pending the issuance of ACA
International.

III
A

After ACA International was issued, we ordered
supplemental briefing to address the impact of the
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D.C. Circuit’s opinion on this case. Under the Hobbs
Act, an appellate court “has exclusive jurisdiction to
enjoin, set aside, suspend (in whole or in part), or to
determine the validity of—(1) all final orders of the
[FCC] made reviewable by [47 U.S.C § 402(a)],” 28
U.S.C. § 2342, so long as the appeal is timely, meaning
that it was brought within sixty days from when the
FCC releases the final order to the public, see 28
U.S.C. § 23444 Here, various parties timely
challenged the FCC’s 2015 order in both the Seventh
and D.C. Circuits; these challenges were consolidated
and assigned to the D.C. Circuit, which then became
“the sole forum for addressing . . . the validity of the
FCC’s” order. MCI Telecomms. Corp. v. U.S. W.
Commc’ns, 204 F.3d 1262, 1267 (9th Cir. 2000)
(quoting GTE South, Inc. v. Morrison, 199 F.3d 733,
743 (4th Cir. 1999)). Because the D.C. Circuit
exercised 1its authority to set aside the FCC’s
interpretations of the definition of an ATDS in the
2015 order, 28 U.S.C. § 2342, and any prior FCC rules
that were reinstated by the 2015 order, see Biggerstaff,
511 F.3d at 185 (quoting Pub. Citizen, 901 F.2d at
152), we conclude that the FCC’s prior orders on that
issue are no longer binding on us. See King v. Time
Warner Cable Inc., 849 F.3d 473, 47677 (2d Cir. 2018)
(holding that ACA International “invalidated that

4 An appellate court lacks authority to consider a challenge
to an FCC order that is brought after sixty days from the date
when the FCC releases the final order to the public. See 28 U.S.C.
§ 2344; see also U.S. W. Comme’ns, Inc. v. Jennings, 304 F.3d 950,
958 n.2 (9th Cir. 2002) (stating that “[p]roperly promulgated FCC
regulations currently in effect must be presumed valid” for

purposes of a case not brought pursuant to a petition under the
Hobbs Act).
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[FCC 2015 Declaratory Ruling] and thereby removed
any deference we might owe to the views the FCC
expressed in it”); Dominguez ex rel. Himself v. Yahoo,
Inc., 894 F.3d 116, 119 (3d Cir. 2018) (holding that in
light of the D.C. Circuit’s holding, the court was free
to interpret the statutory definition of an autodialer as
it had prior to the issuance of the FCC’s 2015 order).

We review a district court’s grant of summary
judgment de novo, viewing the evidence in the light
most favorable to the nonmoving party in order to
determine whether there are any genuine issues of
material fact. Thomas v. Ponder, 611 F.3d 1144,
1149-50 (9th Cir. 2010). The district court had
jurisdiction under 28 U.S.C. § 1331. We have
jurisdiction under 28 U.S.C. § 1291.

B

Because the D.C. Circuit vacated the FCC’s
interpretation of what sort of device qualified as an
ATDS, only the statutory definition of ATDS as set
forth by Congress in 1991 remains. See 47 U.S.C.
§ 227(a).> Accordingly, we must begin anew to
consider the definition of ATDS under the TCPA.

We “begin [our analysis] with the plain language
of the statute.” Guido v. Mount Lemmon Fire Dist.,
859 F.3d 1168, 1170 n.1 (9th Cir. 2017) (alteration in
original) (quoting Negusie v. Holder, 555 U.S. 511, 542

5 Although the FCC had promulgated a regulation defining
ATDS, the “regulation does little more than restate the terms of
the statute itself,” and “the existence of a parroting regulation
does not change the fact that the question here is not the meaning
of the regulation but the meaning of the statute.” Gonzales v.
Oregon, 546 U.S. 243, 257 (2006).
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(2009)). “If the ‘statutory text 1s plain and
unambiguousl,]’ we ‘must apply the statute according
to its terms.” Id. (alteration in original) (quoting
Carcieri v. Salazar, 555 U.S. 379, 387 (2009)). If the
language of a statute is ambiguous, “we may use
canons of construction, legislative history, and the
statute’s overall purpose to illuminate Congress’s
intent.” Ileto v. Glock, Inc., 565 F.3d 1126, 1133 (9th
Cir. 2009) (quoting Jonah R. v. Carmona, 446 F.3d
1000, 1005 (9th Cir. 2006)). “It is also ‘a fundamental
canon of statutory construction that the words of a
statute must be read in their context and with a view
to their place in the overall statutory scheme.” FDA
v. Brown & Williamson Tobacco Corp., 529 U.S. 120,
133 (2000) (quoting Davis v. Michigan Dep’t of
Treasury, 489 U.S. 803, 809 (1989)). “In ascertaining
the plain meaning of [a] statute, the court must look
to the particular statutory language at issue, as well
as the language and design of the statute as a whole.”
K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988);
see also United States v. Lewis, 67 F.3d 225, 228-29
(9th Cir. 1995) (“Particular phrases must be construed
in light of the overall purpose and structure of the
whole statutory scheme.”).

As the D.C. Circuit noted, the definition of ATDS
“naturally raises two questions: (i) when does a device
have the ‘capacity’ to perform the two enumerated
functions; and (11) what precisely are those functions?”
ACA Int’l, 885 F.3d at 695. We start by addressing the
second question regarding functions. The TCPA
defines ATDS as “equipment which has the capacity—
(A) to store or produce telephone numbers to be called,

using a random or sequential number generator; and
(B) to dial such numbers.” 47 U.S.C. § 227(a)(1). The
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question is whether, in order to be an ATDS, a device
must dial numbers generated by a random or
sequential number generator or if a device can be an
ATDS if it merely dials numbers from a stored list. We
must also determine to what extent the device must

function without human intervention in order to
qualify as an ATDS.

Marks and Crunch offer competing
interpretations of the language of § 227(a)(1)(A), but
both parties fail to make sense of the statutory
language without reading additional words into the
statute.

Marks points out that a number generator is not
a storage device; a device could not use “a random or
sequential number generator” to store telephone
numbers. Therefore, Marks asserts, it does not make
sense to read “store” in subdivision (A) as applying to
“telephone numbers to be called, using a random or
sequential number generator.” 47 U.S.C.
§ 227(a)(1)(A). Instead, Marks contends that we
should read the definition as providing that an ATDS
1s “equipment which has the capacity (A) to [i] store
[telephone numbers to be called] or [ii] produce
telephone numbers to be called, using a random or
sequential number generator; and (B) to dial such
numbers.” In other words, a piece of equipment
qualifies as an ATDS if it has the capacity to store
telephone numbers and then dial them.

Crunch, in turn, argues that due to the placement
of the comma in the statute, the phrase “using a
random or sequential number generator’” modifies
both “store” and “produce.” Therefore, Crunch argues
that the best reading of the statute defines an ATDS
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as “equipment which has the capacity (A) to store
[telephone numbers produced using a random or
sequential number generator]; or [to] produce
telephone numbers to be called, using a random or
sequential number generator; and (B) to dial such
numbers.” As such, to qualify as an ATDS, according
to Crunch, a device must store telephone numbers that
have been produced using a random or sequential
number generator.

After struggling with the statutory language our-
selves, we conclude that it is not susceptible to a
straightforward interpretation based on the plain
language alone. Rather, the statutory text is
ambiguous on its face.6 The D.C. Circuit apparently
agreed, stating that “[i1]t might be permissible” for the
FCC to adopt an interpretation that a device had to
generate random or sequential numbers in order to be
an ATDS, or that a device could be an ATDS if it was
limited to dialing numbers from a stored list. ACA
Int’l, 885 F.3d at 702—-03. We therefore turn to other
aids in statutory interpretation.

C

Because the statutory language is ambiguous, we
look at the context and the structure of the statutory
scheme. The structure and context of the TCPA as
originally enacted indicate that Congress intended to
regulate devices that make automatic calls. Although
Congress focused on regulating the use of equipment
that dialed blocks of sequential or randomly generated

6 Qur statement in Satterfield that “the statutory text is
clear and unambiguous” referred to only one aspect of the text:
whether a device had the “capacity ‘to store or produce telephone
numbers. ...” 569 F.3d at 951 (emphasis in original).



22a

numbers—a common technology at that time—
language in the statute indicates that equipment that

made automatic calls from lists of recipients was also
covered by the TCPA.

This conclusion is supported by provisions in the
TCPA allowing an ATDS to call selected numbers. For
instance, the TCPA permitted use of autodialers for
call “made with the prior express consent of the called
party.” 47 U.S.C. § 227(b)(1)(A) (1991). To take
advantage of this permitted use, an autodialer would
have to dial from a list of phone numbers of persons
who had consented to such calls, rather than merely
dialing a block of random or sequential numbers.?
Congress’s 2015 amendment to the TCPA provides
additional information about Congress’s views on the
scope of the definition of ATDS. After the FCC 1ssued
its 2015 order, Congress added language to
§ 227(b)(1)(A)(11), exempting the use of an ATDS to
make calls “solely to collect a debt owed to or

7 Other provisions in the statute prohibited calls to
specified numbers. For instance, the statute authorized the FCC
to establish and use a national database “to compile a list of
telephone numbers of residential subscribers who object to
receiving telephone solicitations” and who could not be called by
telemarketers. Id. § 227(c)(3). It likewise prohibited calls to
emergency telephone lines, id. § 227(b)(1)(A)(1), patient rooms in
hospitals or other health care facilities, id. § 227(b)(1)(A)(i1), and
paging services and cellular phones, id. § 227(b)(1)(A)@(i1). In
order to comply with such restrictions, an ATDS could either dial
a list of permitted numbers (as allowed for autodialed calls made
with the prior express consent of the called party) or block
prohibited numbers when calling a sequence of random or
sequential numbers. In either case, these provisions indicate
Congress’s understanding that an ATDS was not limited to
dialing wholly random or sequential blocks of numbers, but could
be configured to dial a curated list.
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guaranteed by the United States.” Bipartisan Budget
Act of 2015, Pub. L. No. 114-74, § 301, 129 Stat. 584,
588 (codified at 47 U.S.C. § 227(b)(1)(A)(@i1)). Like the
exception allowing the use of an autodialer to make
calls “with the prior express consent of the called
party,” this debt collection exception demonstrates
that equipment that dials from a list of individuals
who owe a debt to the United States is still an ATDS
but is exempted from the TCPA’s strictures.
Moreover, in amending this section, Congress left the
definition of ATDS untouched, even though the FCC’s
prior orders interpreted this definition to include
devices that could dial numbers from a stored list. We
“presume that when Congress amends a statute, it is
knowledgeable about judicial decisions interpreting
the prior legislation.”  Porter v. Bd. of Trs. of
Manhattan Beach Unified Sch. Dist., 307 F.3d 1064,
1072 (9th Cir. 2002). Because we infer that Congress
was aware of the existing definition of ATDS, its
decision not to amend the statutory definition of ATDS
to overrule the FCC’s interpretation suggests
Congress gave the interpretation its tacit approval.
See Lorillard v. Pons, 434 U.S. 575, 580 (1978)
(“Congress 1s presumed to be aware of an
administrative or judicial interpretation of a statute
and to adopt that interpretation when it re-enacts a
statute without change.”).

Despite the ambiguity of the statutory definition
of ATDS, reading the definition “in [its] context and
with a view to [its] place in the overall statutory
scheme,” Brown & Williamson Tobacco Corp., 529 U.S.
at 133, we conclude that the statutory definition of
ATDS is not limited to devices with the capacity to call
numbers produced by a “random or sequential number
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generator,” but also includes devices with the capacity
to dial stored numbers automatically. Accordingly, we
read § 227(a)(1) to provide that the term automatic
telephone dialing system means equipment which has
the capacity—(1) to store numbers to be called or (2) to
produce numbers to be called, using a random or
sequential number generator—and to dial such
numbers.8

We also reject Crunch’s argument that a device
cannot qualify as an ATDS unless it is fully automatic,
meaning that it must operate without any human
intervention whatsoever. By referring to the relevant
device as an “automatic telephone dialing system,”
Congress made clear that it was targeting equipment
that could engage in automatic dialing, rather than
equipment that operated without any human
oversight or control. 47 U.S.C. § 227(a)(1) (emphasis
added); see ACA Int’l, 885 F.3d at 703 (“[AJuto’ in

8 Therefore, we decline to follow the Third Circuit’s
unreasoned assumption that a device must be able to generate
random or sequential numbers in order to qualify as an ATDS.
Dominguez ex rel. Himself v. Yahoo, Inc., 894 F.3d 116, 120 (3d
Cir. 2018) (stating, without explanation, that the plaintiff’s
claims against Yahoo failed because he “cannot point to any
evidence that creates a genuine dispute of fact as to whether
[Yahoo’s device] had the present capacity to function as an
autodialer by generating random or sequential telephone
numbers and dialing those numbers”’). In making this
assumption, the Third Circuit failed to resolve the linguistic
problem it identified in an unpublished opinion in the same case,
where it acknowledged that “it is unclear how a number can be
stored (as opposed to produced) using ‘a random or sequential
number generator.” Dominguez v. Yahoo, Inc., 629 F. App’x 369,
372 n.1 (3d Cir. 2015). Because the Third Circuit merely avoided
the interpretive questions raised by the statutory definition of
ATDS, its published opinion is unpersuasive.
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autodialer—or, equivalently, ‘automatic’ in ‘automatic
telephone dialing system, 47 U.S.C. § 227(a)(1)—
would seem to envision non-manual dialing of
telephone numbers.”). Common sense indicates that
human intervention of some sort is required before an
autodialer can begin making calls, whether turning on
the machine or initiating its functions. Congress was
clearly aware that, at the very least, a human has to
flip the switch on an ATDS. See The Automated
Telephone Consumer Protection Act of 1991, Hearing
Before the Subcomm. on Commce’ns of the Comm. on
Commerce, Sci., and Transp., 102nd Cong. 15 (1991)
(statement of Robert Bulmash, President, Private
Citizen, Inc.) (describing a pitch for autodialers in a
telemarketing magazine as stating: “You come home
from work[, and] turn on the machine, just like
turning on a radio.”). Crunch does not dispute that the
Textmunication system dials numbers automatically,
and therefore it has the automatic dialing function
necessary to qualify as an ATDS, even though
humans, rather than machines, are needed to add
phone numbers to the Textmunication platform.

D

Because we read § 227(a)(1) to provide that the
term “automatic telephone dialing system” means
equipment which has the capacity—(1) to store
numbers to be called or (2) to produce numbers to be
called, using a random or sequential number
generator—and to dial such numbers automatically
(even if the system must be turned on or triggered by
a person), we conclude there is a genuine issue of
material fact as to whether the Textmunication
system 1s an ATDS. The evidence in the record shows
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that the Textmunication system stores numbers and
dials them automatically to send text messages to a
stored list of phone numbers as part of scheduled
campaigns. This is sufficient to survive summary
judgment.® Because the district court did not have the
benefit of ACA International or our construction of the
definition of ATDS, we vacate the district court’s
ruling and remand it for further proceedings.1© Each
party shall bear its own costs on appeal.

VACATED AND REMANDED.

9 Because we vacate the district court’s decision on this
ground, we decline the [sic] reach the question whether the device
needs to have the current capacity to perform the required
functions or just the potential capacity to do so. Cf. Meyer v.
Portfolio Recovery Assocs. LLC, 707 F.3d 1036, 1043 (9th Cir.
2012); Satterfield, 569 F.3d at 951.

10 We also vacate the district court’s dismissal of Crunch’s
motion to exclude Hansen’s declaration as moot. The district
court based its ruling on its conclusion that there was no dispute
of material fact as to whether the Textmunication system was an
ATDS, and Hansen’s declaration could not help create one. To
the extent Hansen’s declaration addresses whether the
Textmunication system calls automatically from a stored list, it
is relevant to the question whether the system qualifies as an
ATDS.

We DENY Marks’s motion for judicial notice of two
newspaper articles. We “may judicially notice a fact that is not
subject to reasonable dispute because it: (1) is generally known
within the trial court’s territorial jurisdiction; or (2) can be
accurately and readily determined from sources whose accuracy
cannot reasonably be questioned.” Fed. R. Evid. 201(b). Because
Marks has not pointed to any judicially noticeable facts in these
articles, we decline to take judicial notice.
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

JORDAN MARKS, Case No. 14-cv-00345-
individually and on behalf | BAS-BLM

of all others similarly ORDER:

situated,

Plaintiff, 1. GRANTING
DEFENDANTS’
V. MOTION FOR
SUMMARY

CRUNCH SAN DIEGO, JUDGMENT
LLC (ECF 8)

Defendant. 2. TERMINATING
DEFENDANT’S
MOTION TO
EXCLUDE THE
OPINIONS
AND
TESTIMONY
OF JEFFREY
HANSEN AS
MOOT (ECF 37)

On April 4, 2014 Defendant Crunch San Diego,
LLC brought a Motion for Summary Judgment. For
the following reasons, the Court GRANTS
Defendant’s motion.

FACTUAL BACKGROUND
Defendant Crunch San Diego, LLC (“Crunch”)
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operates gyms in San Diego, California, as well as in
several other states. Compl. § 3, ECF 1. Plaintiff
Jordan Marks entered into a contractual relationship
with Crunch sometime before November 20, 2012. Id.
Crunch wuses a third-party web-based platform
administrated by Textmunication to send promotional
text messages to its members’ and prospective
customers’ cell phones. Def.’s Mot. Summ. J. 2:12-14,
ECF 8. The phone numbers are inputted into the
platform by one of three methods: (1) when Crunch or
another authorized person manually uploads a phone
number onto the platform; (2) when an individual
responds to a Crunch marketing campaign via text
message (a “call to action”); and (3) when an individual
manually inputs the phone number on a consent form
through Crunch’s website that interfaces with
Textmunication’s platform. Aesefi Decl. 9 3-7, ECF
8-3. Users of the platform, including Crunch, select
the desired phone numbers, generate a message to be
sent, select the date the message will be sent, and then
the platform sends the text messages to those phone
numbers on that date. Mot. Summ. J. 2:22-25. The
system then stores these numbers in case the user
wants to notify the prospective customer or member of
a later offer. Aesefi Dep. 34:22-25, June 26, 2014,
ECF 24-3. On the specified date the platform sends
the message to a Short Messaging Service (“SMS”)
gateway aggregator that then transmits the message
directly to the cell phone carrier.! Ex. 4, Pl.’s Opp'n.
3, ECF 24-6. Marks alleges he received three
unwanted text messages from Crunch between

1 SMS is a standardized protocol for sending short text
messages to cellular phones.
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November 20, 2012, and October 18, 2013. Pl.’s Opp'n.
3:22-23, ECF 24. This Motion for Summary Judgment
turns upon the issue of whether or not the platform

used by Crunch may be classified as an Automated
Telephone Dialing System (“ATDS”).

LEGAL STANDARD

Summary judgment is appropriate on “all or any
part” of a claim if there is an absence of a genuine issue
of material fact and the moving party is entitled to
judgment as a matter of law. Fed. R. Civ.P. 56; see also
Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986)
(“Celotex”). A fact is material when, under the
governing substantive law, the fact could affect the
outcome of the case. See Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986); see also Freeman v.
Arpaio, 125 F.3d 732, 735 (9th Cir. 1997). A dispute
about a material fact is genuine if “the evidence is such
that a reasonable jury could return a verdict for the
nonmoving party.” Anderson, 477 U.S. at 248. One of
the principal purposes of Rule 56 i1s to dispose of
factually unsupported claims or defenses. See Celotex,
477 U.S. at 323-24.

The moving party bears the initial burden of
establishing the absence of a genuine issue of material
fact. See Celotex, 477 U.S. at 323. “The burden then
shifts to the nonmoving party to establish, beyond the
pleadings, that there is a genuine issue for trial.”
Miller v. Glenn Miller Prods., Inc., 454 F.3d 975, 987
(9th Cir. 2006) (citing Celotex, 477 U.S. at 324).

A genuine issue at trial cannot be based on
disputes over “irrelevant or unnecessary facts[.]” See
T.W. Elec. Serv., Inc. v. Pacific Elec. Contractors Ass’n,
809 F.2d 626, 630 (9th Cir. 1987). Similarly, “[t]he
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mere existence of a scintilla of evidence in support of
the non-moving party’s position i1s not sufficient.”
Triton Energy Corp. v. Square D. Co., 68 F.3d 1216,
1221 (9th Cir. 1995) (citing Anderson, 477 U.S. at
252).2 The party opposing summary judgment must
“by [his or her] own affidavits, or by the ‘depositions,
answers to interrogatories, and admissions on file,
designate ‘specific facts showing that there is a
genuine issue for trial.” Celotex, 477 U.S. at 324
(quoting Fed. R. Civ. P 56(e)). That party cannot “rest
upon the mere allegations or denials of [his or her]
pleadings.” Fed.R.Civ.P. 56(e).

When making its determination, the Court must
view all inferences drawn from the underlying facts in
the light most favorable to the nonmoving party. See
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp., 475 U.S. 574, 587 (1986). “Credibility
determinations, the weighing of evidence, and the
drawing of legitimate inferences from the facts are
jury functions, not those of a judge, [when] he [or she]
1s ruling on a motion for summary judgment.”
Anderson, 477 U.S. at 255.

DISCUSSION

1. The undisputed facts show that Defendant
did not use an ATDS to send text messages.

Defendant argues that the platform it uses to
send promotional text messages is not an ATDS as

2 See also Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp., 475 U.S. 574, 586 (1986) (if the moving party meets this
initial burden, the nonmoving party cannot defeat summary
judgment by merely demonstrating “that there is some
metaphysical doubt as to the material facts”).
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defined by 47 U.S.C. § 227(a)3 of the Telephone
Consumer Protection Act (“TCPA”) because it lacks
the capacity to store or produce telephone numbers to
be called using a random or sequential number
generator. Mot. Summ. J. 4:25-28. If Defendant’s
system 1s not an ATDS, The [sic] TCPA does not apply
and summary judgment should be granted, dismissing
all TCPA causes of action with prejudice. The Court

finds that Defendant’s system does not incorporate an
ATDS.

An ATDS is equipment that “has the capacity (A)
to store or produce numbers to be called, using a

random or sequential number generator; and (B) to
dial such numbers.” TCPA, § 227(a)(1) (1991).

The Federal Communications Commission
(“FCC”) does not have the statutory authority to
change the TCPA’s definition of an ATDS. The statute
defines an ATDS in § 227(a)(1). Section 227(a), in
contrast to § 227(b) and (c), does not include a
provision giving the FCC rulemaking authority.
Compare id. with §§ 227 ((1)(2) and (c)(2).
Furthermore, § 227(b) and (c) expressly limit the
aforementioned rulemaking authority to only those
subsections.* It is therefore undeniable that any FCC

3 Unless otherwise stated, all further statutory citations
are to 47 U.S.C. [sic].

4 Section 227()(2) provides that “the [Federal
Communications] Commission shall prescribe regulations to
implement the requirements of this subsection.”  Section
227(c)(2) provides that “the Commission shall conclude the
rulemaking proceeding initiated under paragraph (1) [of section
(c)] and shall prescribe regulations to implement methods and
procedures for protecting the privacy rights described in such
paragraph.”
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attempt to modify the statutory language of § 227(a) is
impermissible. The FCC itself adheres to this, using
the statutory definition of ATDS in their regulations.
See, e.g., 47 C.F.R. § 64.1200(f )(2).

Even so, the FCC has issued commentary
interpreting the definition of ATDS broadly as “any
equipment that has the specified capacity to generate
numbers and dial them without human intervention
regardless of whether the numbers called are
randomly or sequentially generated or come from
calling lists.” In the Matter of Rules and Regulations
Implementing the Tel. Consumer Prot. Act of 1991 27
F.C.C.R. 15391, 15392 n. 5 (2012) (emphasis in
original). However, this interpretation does not bind
the courts. In Satterfield v. Simon & Schuster, Inc.,
the Ninth Circuit found the definition of an “ATDS”
“clear and unambiguous.” 569 F.3d 946, 951 (9th Cir.
2009). Because it i1s “clear and unambiguous,” the
FCC’s 2003 statutory interpretation of an ATDS is not
binding on the Court. Id.; See Chevron, U.S.A., Inc. v.
Natural Resources Defense Council, Inc., 467 U.S.
837(1984). Further, the FCC’s definition 1s not
predicated on the plain language of the statute, but is
instead based on policy considerations.?

5 Even if the interpretation was binding or convincing, the
FCC’s interpretation dealt with predictive dialers and not third-
party text messaging platforms like the one at issue here. See In
the Matter of Rules and Regulations Implementing the Tel.
Consumer Prot. Act of 1991, 18 F.C.C.R. 14014, 14092 (2003). The
portions of the FCC’s decisions in 2008 and 2012 that Plaintiff
cites to both refer back to the 2003 FCC sections regarding
predictive dialers. E.g., In the Maiter of Rules and Regulations
Implementing the Tel. Consumer Prot. Act of 1991 23 F.C.C.R.
559, 566 (2008); In the Matter of Rules and Regulations
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Courts have defined “capacity” in the context of
an ATDS as “the system’s present, not potential,
capacity to store, produce, or call randomly or
sequentially generated telephone numbers.” Gragg v.
Orange Cab Co., 995 F.Supp.2d 1189, 1193 (W.D.
Wash. 2014) (emphasis in original). The Gragg court
expressed concerns that focusing on potential capacity
would encompass many modern devices and
potentially subject all smartphone and computer users
to the TCPA, which would be an “absurd result.” Id.
Because these modern-day devices are easily
programmable, anyone who uses a computer or
smartphone would be subject to the TCPA. Id.¢ It
seems unlikely that Congress intended to subject such
a wide swath of the population to a law designed to
combat unwanted and excessive telemarketing.
Additionally, Gragg clarified that “sequentially
generated telephone numbers” are those that are
numerically sequential, such as (111) 111-1111, (111)
111-1112, and so forth. Id.

“Random or sequential number generator”
cannot reasonably refer broadly to any list of numbers
dialed in random or sequential order, as this would
effectively nullify the entire clause. If the statute

Implementing the Tel. Consumer Prot. Act of 1991 27 F.C.C.R.
15391, 15392 n. 5 (2012).

6 It is even more concerning that under the FCC’s
interpretation, any phone featuring a built-in phonebook could
have the present capacity to qualify as an ATDS. Any device
permitting a person to initiate an SMS or voice call from a
database without actually dialing the number itself arguably has
the “capacity to store or produce numbers and dial those numbers
[...] from a database of numbers.” 18 F.C.C.R. 14014, 14091
(2003).
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meant to only require that an ATDS include any list
or database of numbers, it would simply define an
ATDS as a system with “the capacity to store or
produce numbers to be called”; “random or sequential
number generator” would be rendered superfluous.
This phrase’s inclusion requires it to have some
limiting effect. When a court construes a statute it
should, if possible, do so as to prevent any clause,
sentence, or word, from being superfluous or
insignificant. Alaska Dep’t of Envtl. Conservation v.
Envtl. Prot. Agency, 540 U.S. 461, 468 n.13 (2008);
Cooper Indus., Inc., v. Aviall Services Inc., 543 U.S.
157, 166 (2004) (courts are “loathe” to render part of a
statute superfluous). It therefore naturally follows
that “random or sequential number generator” refers
to the genesis of the list of numbers, not to an
interpretation that renders “number generator”
synonymous with “order to be called.”

The platform used by Defendant does not have
the present capacity to store or produce numbers to be
called, using a random or sequential number
generator, and to dial those numbers. Numbers only
enter the system through one of the three methods
listed above, and all three methods require human
curation and intervention. None could reasonably be
termed a “random or sequential number generator.”
Mot. Summ. J. 2:25-26. Thus, because the
Textmunication platform lacks a random or sequential
number generator, it is not currently an ATDS.

Undisputed facts show that the system also fails
to have the potential capacity to become an ATDS. In
Sherman v. Yahoo! Inc., the court found a similar SMS
system to be an ATDS because Yahoo! could
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potentially write new software code adding a
sequential or number generator to the system. 997
F.Supp.2d 1129, 1136 (S. D. Cal. 2014). In contrast,
here Defendant uses a third-party platform that
audits its user’s accounts pursuant to an “Anti-Spam
Policy.”  Aesefi Dep. 60:7-21. Textmunication
explicitly bans inputting numbers into its system
without either a response to a call to action or “written
consent.” Aesefi Dep. 31:16-5. Therefore the
undisputed material facts show that even if potential
or future capacity is fairly included in the definition of
ATDS, Defendant’s contractual obligations preclude
such a finding in this case. Because Defendant’s
access to the platform is limited, it similarly lacks the
future or potential capacity to become an ATDS.

The Ninth Circuit, in Meyer v. Portfolio Recovery
Assocs. LLC., deferred to the FCC and found a
predictive dialer to be an ATDS because it has “the
capacity to dial numbers without human
intervention.” 696 F.3d 943, 950 (9th Cir. 2012)
(quoting 18 F.C.C.R. 14014, 14092 (2003)) (emphasis
in original). The court noted that a predictive dialer
“1s equipment that dials numbers and, when certain
computer software 1s attached, also assists
telemarketers in predicting when a sales agent will be
available to take calls. The hardware, when paired
with certain software, has the capacity to store or
produce numbers and dial those numbers at random,
in sequential order, or from a database of numbers.”7?

7 The 2003 FCC Report & Order describes predictive
dialers. In most cases, telemarketers program the numbers to be
called into the equipment, and the dialer calls them at a rate to
ensure that when a consumer answers the phone, a sales person
is available to take the call. The principal feature of predictive
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Meyer, 696 F.3d 943 at 950 (quoting 18 F.C.C.R.
14014, 14091 (2003)).

In Meyer, challenges to the FCC’s authority to
interpret the statute were waived because they were
not raised at the district court level. Meyer, 707 F.3d
at 1044. Here, the Court i1s able to address the
argument and has addressed its merits. The Court
finds that the FCC has no authority to modify or
definitively interpret any language in § 227(a) of the
TCPA.

Even though this Court finds the FCC’s
unauthorized interpretation of an ATDS overly broad,
the system present here is factually distinct from the
system described in the FCC comment.® Predictive
dialers use an algorithm to “predict” when a
telemarketer will become available to take a call,
effectively queueing callers for the telemarketer. They
are neither the database storing the numbers nor a
number generator creating an ephemeral queue of
numbers. However, database or number generator
software is frequently attached to automatic dialers,
thereby creating the “potential capacity” to become an

dialing software is a timing function, not number storage or
generation. These machines are not conceptually different from
dialing machines without the predictive computer program
attached. 18 F.C.C.R. 14014, 14092 (2003).

8 This Court concurs with the Gragg court that the
statutory interpretation suggested by the FCC 1is both
underinclusive and overinclusive and should not be relied upon
by courts. It is over inclusive because any cellular phone with
group messaging or conference call features has the present
capacity to dial multiple numbers from a database, either as text
messages or voice calls. It is underinclusive because systems
could be artfully developed to circumvent the FCC’s comment.
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ATDS. Here, there is no potential that the system
could be modified to include a random or sequential
number generator, and it therefore does not qualify
under Meyer.

2. Defendant’s motion to exclude the opinions
and testimony of Jeffery [sic] Hansen is
moot.

As in any matter before the Court on summary
judgment, the Court first determines if there is a
dispute of material fact. If not, the Court applies the
law to the undisputed facts and may grant or deny
summary judgment. Here, expert testimony opining
on legal questions is irrelevant and therefore not a
basis for this Court’s ruling. Expert opinions are only
relevant on a motion for summary judgment if it helps
determine the existence of a dispute of material fact, a
situation not present here. See Celotex, 477 U.S. at 24.
Accordingly, because the Court did not take into
account the expert declaration, Defendant’s motion to

exclude the declaration of Jeffrey Hanson [sic] is
TERMINATED AS MOOT.

CONCLUSION

Accordingly, for the foregoing reasons, the Court
GRANTS Defendant’s Motion for Summary
Judgment and TERMINATES Defendant’s Motion to
Exclude the Opinions and Testimony of Jeffery [sic]
Hansen as MOOT. The Court DISMISSES this
matter in its entirety WITH PREJUDICE.

IT IS SO ORDERED.
Dated: October 23, 2014
/s/ Cynthia Bashant
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Hon. Cynthia Bashant
United States District
Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Jordan Marks
Civil Action No.
Plaintiff, 14cv348-BAS (BLM)

V.

Crunch San Diego, LL.C JUDGMENT IN A
CIVIL CASE
Defendant.

Decision by Court. This action came to trial or
hearing before the Court. The issues have been tried
or heard and a decision has been rendered.

IT IS HEREBY ORDERED AND ADJUDGED:

that the Court GRANTS Defendant’s Motion for
Summary Judgment and TERMINATES AS MOOT
Defendant’s Motion to Exclude the Opinions and
Testimony of Jeffrey Hansen. Court DISMISSES
WITH PREJUDICE the case in its entirety.

Date: _10/24/14 CLERK OF COURT
JOHN MORRILL, Clerk
of Court
By: s/J. Haslam

J. Haslam, Deputy
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

JORDAN MARKS,
individually and on behalf | No. 14-56834
of all others similarly
situated, D.C. No.
3:14-cv-00348-BAS-
Plaintiff-Appellant BLM

Southern District of
V. California,

San Diego
CRUNCH SAN DIEGO,
LLC,

ORDER
Defendant-Appellee.

Before: CALLAHAN, BEA, and IKUTA, Circuit
Judges.

The panel has voted to deny Appellee’s Petition
for Rehearing and Petition for Rehearing En Banc.

The full court has been advised of the Petition for
Rehearing En Banc and no Judge has requested a vote
on whether to rehear the matter en banc. Fed. R. App.
P. 35.

The Petition for Rehearing and the Petition for
Rehearing En Banc are DENIED.
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United States Code
Title 47. Telecommunications
Chapter 5. Wire or Radio Communications
Subchapter II. Common Carriers
Part I. Common Carrier Regulation

§ 227. Restrictions on use of telephone
equipment

(a) Definitions
As used 1n this section--

(1) The term “automatic telephone dialing system”
means equipment which has the capacity--

(A) to store or produce telephone numbers to be
called, using a random or sequential number
generator; and

(B) to dial such numbers.

(2) The term “established business relationship”, for
purposes only of subsection (b)(1)(C)(1) of this
section, shall have the meaning given the term in
section 64.1200 of title 47, Code of Federal
Regulations, as in effect on January 1, 2003, except
that--

(A) such term shall include a relationship between
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a person or entity and a business subscriber subject
to the same terms applicable under such section to
a relationship between a person or entity and a
residential subscriber; and

(B) an established business relationship shall be
subject to any time limitation established pursuant
to paragraph (2)(G)).!

(3) The term “telephone facsimile machine” means
equipment which has the capacity (A) to transcribe
text or images, or both, from paper into an electronic
signal and to transmit that signal over a regular
telephone line, or (B) to transcribe text or images (or
both) from an electronic signal received over a
regular telephone line onto paper.

(4) The term “telephone solicitation” means the
initiation of a telephone call or message for the
purpose of encouraging the purchase or rental of, or
investment in, property, goods, or services, which is
transmitted to any person, but such term does not
include a call or message (A) to any person with that
person’s prior express invitation or permission, (B) to
any person with whom the caller has an established
business relationship, or (C) by a tax exempt
nonprofit organization.

(5) The term “unsolicited advertisement” means any
material advertising the commercial availability or
quality of any property, goods, or services which is

1 So in original. Second closing parenthesis probably
should not appear.
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transmitted to any person without that person’s
prior express invitation or permission, in writing or
otherwise.

(b) Restrictions on use of automated telephone
equipment

(1) Prohibitions

It shall be unlawful for any person within the United
States, or any person outside the United States if the
recipient is within the United States--

(A) to make any call (other than a call made for
emergency purposes or made with the prior express
consent of the called party) using any automatic
telephone dialing system or an artificial or
prerecorded voice--

(i) to any emergency telephone line (including
any “911” line and any emergency line of a
hospital, medical physician or service office,
health care facility, poison control center, or fire
protection or law enforcement agency);

(ii) to the telephone line of any guest room or
patient room of a hospital, health care facility,
elderly home, or similar establishment; or

(iii) to any telephone number assigned to a
paging service, cellular telephone service,
specialized mobile radio service, or other radio
common carrier service, or any service for which
the called party is charged for the call, unless
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such call is made solely to collect a debt owed to
or guaranteed by the United States;

(B) to initiate any telephone call to any residential
telephone line using an artificial or prerecorded
voice to deliver a message without the prior express
consent of the called party, unless the call is
initiated for emergency purposes, is made solely
pursuant to the collection of a debt owed to or
guaranteed by the United States, or is exempted by
rule or order by the Commission under paragraph

2)(B);

(C) to use any telephone facsimile machine,
computer, or other device to send, to a telephone
facsimile machine, an unsolicited advertisement,
unless--

(i) the unsolicited advertisement is from a sender
with an established business relationship with
the recipient;

(ii) the sender obtained the number of the
telephone facsimile machine through--

(I) the voluntary communication of such
number, within the context of such established
business relationship, from the recipient of the
unsolicited advertisement, or

(IT) a directory, advertisement, or site on the
Internet to which the recipient voluntarily
agreed to make available its facsimile number
for public distribution,
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except that this clause shall not apply in the
case of an unsolicited advertisement that is sent
based on an established business relationship
with the recipient that was in existence before
July 9, 2005, if the sender possessed the
facsimile machine number of the recipient
before July 9, 2005; and

(iii) the unsolicited advertisement contains a
notice meeting the requirements under
paragraph (2)(D),

except that the exception under clauses (1) and (i1)
shall not apply with respect to an unsolicited
advertisement sent to a telephone facsimile
machine by a sender to whom a request has been
made not to send future unsolicited advertisements
to such telephone facsimile machine that complies
with the requirements under paragraph (2)(E); or

(D) to use an automatic telephone dialing system
in such a way that two or more telephone lines of a
multi-line business are engaged simultaneously.

(2) Regulations; exemptions and other
provisions

The Commission shall prescribe regulations to
implement the requirements of this subsection. In
implementing the requirements of this subsection,
the Commission--

(A) shall consider prescribing regulations to allow
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businesses to avoid receiving calls made using an
artificial or prerecorded voice to which they have
not given their prior express consent;

(B) may, by rule or order, exempt from the
requirements of paragraph (1)(B) of this
subsection, subject to such conditions as the
Commission may prescribe--

(i) calls that are not made for a commercial
purpose; and

(ii) such classes or categories of calls made for
commercial purposes as the Commission
determines--

(I) will not adversely affect the privacy rights
that this section is intended to protect; and

(IT) do not include the transmission of any
unsolicited advertisement;

(C) may, by rule or order, exempt from the
requirements of paragraph (1)(A)(ii1) of this
subsection calls to a telephone number assigned to
a cellular telephone service that are not charged to
the called party, subject to such conditions as the
Commission may prescribe as necessary in the
interest of the privacy rights this section is
intended to protect;

(D) shall provide that a notice contained in an
unsolicited advertisement complies with the
requirements under this subparagraph only if--
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(i) the notice is clear and conspicuous and on the
first page of the unsolicited advertisement;

(ii) the notice states that the recipient may make
a request to the sender of the wunsolicited
advertisement not to send any future unsolicited
advertisements to a telephone facsimile machine
or machines and that failure to comply, within
the shortest reasonable time, as determined by
the Commaission, with such a request meeting the
requirements under subparagraph (E) 1is
unlawful;

(iii) the notice sets forth the requirements for a
request under subparagraph (E);

(iv) the notice includes--

(I) a domestic contact telephone and facsimile
machine number for the recipient to transmit
such a request to the sender; and

(IT) a cost-free mechanism for a recipient to
transmit a request pursuant to such notice to
the sender of the unsolicited advertisement; the
Commission shall by rule require the sender to
provide such a mechanism and may, in the
discretion of the Commission and subject to
such conditions as the Commission may
prescribe, exempt certain classes of small
business senders, but only if the Commission
determines that the costs to such class are
unduly burdensome given the revenues
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generated by such small businesses;

(v) the telephone and facsimile machine numbers
and the cost-free mechanism set forth pursuant
to clause (iv) permit an individual or business to
make such a request at any time on any day of
the week; and

(vi) the notice complies with the requirements of
subsection (d) of this section;

(E) shall provide, by rule, that a request not to send
future unsolicited advertisements to a telephone
facsimile machine complies with the requirements
under this subparagraph only if--

(i) the request identifies the telephone number or
numbers of the telephone facsimile machine or
machines to which the request relates;

(ii) the request is made to the telephone or
facsimile number of the sender of such an
unsolicited advertisement provided pursuant to
subparagraph (D)(iv) or by any other method of
communication as  determined by the
Commission; and

(iii) the person making the request has not,
subsequent to such request, provided express
invitation or permission to the sender, in writing
or otherwise, to send such advertisements to such
person at such telephone facsimile machine;

(F) may, in the discretion of the Commission and
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subject to such conditions as the Commission may
prescribe, allow professional or trade associations
that are tax-exempt nonprofit organizations to
send unsolicited advertisements to their members
in furtherance of the association’s tax-exempt
purpose that do not contain the notice required by
paragraph (1)(C)(iii), except that the Commission
may take action under this subparagraph only--

(i) by regulation issued after public notice and
opportunity for public comment; and

(ii) if the Commission determines that such
notice required by paragraph (1)(C)@ii1) is not
necessary to protect the ability of the members of
such associations to stop such associations from
sending any future unsolicited advertisements;

(&)(i1) may, consistent with clause (i1), limit the
duration of the existence of an established business
relationship, however, before establishing any such
limits, the Commission shall--

(I) determine whether the existence of the
exception under paragraph (1)(C) relating to an
established business relationship has resulted
in a significant number of complaints to the
Commission regarding the sending of
unsolicited advertisements to telephone
facsimile machines;

(IT) determine whether a significant number of
any such complaints involve unsolicited
advertisements that were sent on the basis of an
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established business relationship that was longer
in duration than the Commission believes is
consistent with the reasonable expectations of
consumers;

(ITI) evaluate the costs to senders of
demonstrating the existence of an established
business relationship within a specified period
of time and the benefits to recipients of
establishing a limitation on such established
business relationship; and

(IV) determine whether with respect to small
businesses, the costs would not be unduly
burdensome; and

(ii) may not commence a proceeding to determine
whether to limit the duration of the existence of
an established business relationship before the
expiration of the 3-month period that begins on
July 9, 2005; and

(H) may restrict or limit the number and duration
of calls made to a telephone number assigned to a
cellular telephone service to collect a debt owed to
or guaranteed by the United States.

(3) Private right of action
A person or entity may, if otherwise permitted by the
laws or rules of court of a State, bring in an

appropriate court of that State--

(A) an action based on a violation of this subsection
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or the regulations prescribed under this subsection
to enjoin such violation,

(B) an action to recover for actual monetary loss
from such a violation, or to receive $500 in damages
for each such violation, whichever is greater, or

(C) both such actions.

If the court finds that the defendant willfully or
knowingly violated this subsection or the
regulations prescribed under this subsection, the
court may, in its discretion, increase the amount of
the award to an amount equal to not more than 3
times the amount available under subparagraph
(B) of this paragraph.
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