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QUESTION PRESENTED |

To avoid a further MISCARRIAGE OF JUSTICE, mﬁst the Petitioner,
who is ACTUALLY INNOCENT of the charges against him, be given the

same constitutional consideration as citizens who succeeded him?
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LIST OF PARTIES

[x] All parties appear in the caption of the case on the cover page.
[ 1 All parties do not appear in the caption of the case on the cover page. A list of

all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[X] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to
the petition and is

[ ] reported at | ; Or,
[ ] has been designated for publication but is not yet reported; or,
[X] is unpublished.

The opinion of the United States district court appears at Appendix __B__ to
the petition and is

[ ] reported at ’ | ; 0T,
[ ] has been designated for publication but is not yet reported; or,
[X] is unpublished. '

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix __ to the petition and is

[ ] reported at : : ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

‘The E)pi-r.llion of the _ court
appears at Appendix to the petition and is

‘ [1] reported at ; or,
- [ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.




- JURISDICTION

'[X] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was February 26, 2019

[ ] No pétition for rehearing was timely filed in my case.

X1 A timely petition for rehearing was denied bly the United States Court of
Appeals on the following date: M2y ©, 2019 , and a copy of the
order denying rehearing appears at Appendix __C

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was _
A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter denied on the folloiﬁing date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. _A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The Constitution of the United States:
The Second Articlé of Amendment to the Constitution,
A well régulated militia, being necessary to a free state,
the right of the people to keep and bear arms shall not be

infringed.

The general welfare clause---Art. 1, Sec. 8, Cl. 1.
To regulate commerce clause---Art 1, Sec. 8, Cl. 3.

The necessary and proper clause---Art 1, Sec. 8, Cl. 18,

The Ninth Article of Amendment to the Constitution.
The Tenth Article of Amendment to the Constitution.



STATEMENT OF THE CASE

In 1998, Petitioner Metcalf was indicted on (Count 1), a
four-object conspiracy to commit an offénse against the United
States; (Count 2), one count of threatening a federal agent(later
dismissed as not being a threat); (Counts 3-8) six illegal weapons
violations and; (Count 12) Use/carry of a semiautomatic assault
. weapon in a violent crime.

The Conspiracy's objects:

A. to possess machineguns[these were machinegun parts sets

which were sold without the righthand sideplate(the critical

part that makes it a complete and illegal weapon); presumably,
over 5 million of these parts sets were demilitarized and
sold to the public, with Metcalf being the only one prosecu-
ted for sideplateless machineguns];

-B. to threaten to aséault and murder federal officers...;

C. to forcibly assault, resist, oppose, impede, intimidate

and interfere with federal officers...

(objects B and C were apparently based upon Count 2 which

was later dismissed by the trial judge as ''not a threat");

D. to maliciously damage or destroy and attempt to damage

and destroy, by means of an explosive, any building...in

interstate commerce(apparently based upon a conversation
between the militia commander---who pled guilty---and an
undercover agent[provocateur] with no overt act to support
it). ‘ :

- No evidence was adduced at trial to support Objects B,

C or D, It is unknown of which object of the conspiracy

Metcalf was found guilty. Thé trial judge instructed the

jury that if they were to find Metcalf guilty of the con-

spiracy, they must be unanimous as to which object. He then
gave the jury a GENERAL verdict(not guilty/guilty) forh,
rendering this count moot. : |

Counts 3-8 included (3) counts of possession of Browning type
machineguns(none of which had the requisite sideplate to qualify
as a weapon); a silencer(which was shown at trial to merely be a

barrel extension); a destructive device(a flare launcher, which



does not qualify under the law as a destructive device); and a
shotgun-machinegun(which never fired as a full-auto, even after
the BATF substituted parts into the gun.to try to effect full-auto
fire). _

Count 12 Use/carry of a semiautomatic assault weapon in a .
violent crime[18 U.S.C. §924(c)(1)](when the trial judge had to
ask how Metcalf had used a semiautomatic aésault weapon in a
violent crime, the prosecutor stated that Metcalf had carried
them around his house during the approximate 21 month period of
the alleged conspiracy---which did not qualify for an "active"
use or carry). v. | ,

Metcalf appealed but none of his arguments were considered
in the decision. In fact, His appeals briefs were not even opened
before the 6th Circuit Court of Appeals issued their decision.

~ Metcalf has been met with the same ignoration of his issues
through numerous habeas, F.R.C.P Rule 60(b) and F.R.Cr.P. Rule
41 Return of Property motions. Not once have any of Metcalf's
issues been adjudicated on the merits. _

Both Supreme Court[case and federal statutory] law have been
wholly ignored in Metcalf's case, by the 4th and 6th Circuit
Courts of Appeals. '

Metcalf herein requests this Court to reaffirm the law as it
has decided in the past---that under the Second Amendment, there
is NO federal jurisdiction for firearms statutes. He requests

this Court to afford him the same Constitutiomnal consideration

as other citizens who have succeeded him.



REASONS FOR GRANTING THE WRIT

The Constitution of the United States(hereinafter, the Con-
stitution) and six cases of the Supreme Court of the United
Spates(hereinafter, the Supreme Court) demonstrate that Metcalf _b
is ACTUALLY INNOCENT of'the crimes of which he was charged.

The two most recent Second Amendment cases of the Supreme
Court, District of Columbia v. Heller, 171 L. Ed2d 637 (2008)
and McDonald v. City of Chicago, 177 L. Ed2d 894 (2010), both
reaffirm the second article of amendment to the Constitution
(hereinafter, the Second Amendment) to be an INDIVIDUAL RIGHT pf
the people to keep and bear arms. 1 |

During Metcalf's trial, he contlnually asserted that the
Second Amendment is an INDIVIDUAL RIGHT. The trial judge nullified
Metcalf's assertions by citing to the jury, the absurd 6th Cir-
cuit case of : United States v. Warin, 530 F. 2d 103 (1976), which
stated that the Second Amendment was actually a '"state's right to
form a militia." » '
| NO SUCH ANIMAL
. First, there is no such animal as a "state's right." A scour-
ing of the Constitution will reveal that rights are only guaran-

teed to living breathing human beings. Governmental entities

(states, courts legislatures, the executive, et.al.) are only

designated powers and authorities. Nowhere in the Constitution;
nor, in any of its amendments, is there a right afforded to anyone
but a human being. This is not by accident.
Second, at no time in U.S. history was the notion of a "state's
right to form a militia" ever postulated prior to the 1905
Kansas Supreme‘Court case of Salina V; Blaksley, 72 Kan. 230,
83 P. 619. o
Metcalf was righ all along and was convicted because the
trial judge nulllf;ed Metcalf's defense with, as was later
affirmed by this.Court, bad case law of the 6th Circuit. Metcalf

asserts he would not have been convicted if the jury had not been

misinstructed.

The case of United States v. Miller, 83 L. Ed 1206 (1939),

was effectively an ex.parte proceeding because Miller was not



represented. Since our system of law is adversarial based, the
Miller Court should have apbointed an attorney to represent

" Miller's(and our nation's) interests. The Miller Court consequent-
- 1y made bad decisions based upon incorrect information presented
in the flawed ex parte proceeding(e.g. Miller's "sawed-off
shotgun'" was an example of military weapons, which were often

used in the '"trenches'" during WWI). The Miller Court would have
been more correct to cite United States v. Cruikshank, infra,
refusing review because there was no federal jurisdiction to

hear the Miller case. | '

But the Miller Court did make some useful observations,
especially in respect to Metcalf's case. On page 1 of Metcalf's
indictment, the government stated that Metcalf was a "member of a
militia..." Miller's reasoning fully exonerates Metcalf of his
alleged crimes:

...that adequate defense of country and laws could be secured
through the Militia---civilians primarily, soldiers on occa-
sion...the signification attributed to the term Militia
appears from the debates im the convention, the history and
legislation of Colonies and States, and the writings of
approved commentators. These show plainly enough that the
Militia comprised all males physically capable of acting in
concert for the common defense. "A body of citizens enrolled
for military discipline." And further, that ordinarily when
called for service these men were expected to appear bearing
arms supplied by themselves and of the kind in common use at
the time. -

Miller @ 1209, emphasis added

Those weapons in common use use today would include 7.62mm

NATO and .50 caliber fully automatic weapons, as well as destruc-
tive devices(e.g. grenade launchers) and sound éuppressors(mis-
named''silencers' by the Government), all weapons which Metcalf
was accused of possessing, but none of which he aCtually had.
Metcalf continues to maintain that the "weapons' he was accused
of possessing were no weapons at all(per the evidence provided
by the Government---but denied admission at trial), or were

legal by simple definition of the law. According to the Miller
Court, Metcalf would have been fully within his rights to possess
machineguns, suppressors and destructive devices. The federal

statutes of which Metcalf was charged are unconstitutional, as

applied.



The 2008'Heller.case stated:

Just as the First Amendment protects modern forms of communica-
tions, ..., and. the Fourth Amendment applies to modern forms of
search,..., the Second Amendment extends prima facie, to all
instruments that constitute bearable arms, even those that were
not in existence at the time of the founding.

Heller @ 651

Immediately following this statement, the Heller Court
addressed the definitions of '"to keep'" and "to bear."

To keep:

"'Keep arms' was simply a common way of referring to possessing

arms, for militiamen and everyone else.''(endnote 7)
Heller @ 652, emphasis added -

To bear:

..Justice Gins=-<* pg. 653>burg wrote that '"[s]urely a most
familiar meaning is, as the Constitution's Second Amendment

..indicate[s]: 'wear, bear, or carry...upon the person or in
the clothing or in a pocket, for the purpose of "offensive or
defensive action in a case of conflict with another person.'"

...We think that Justice Ginsburg captured the natural meaning
of "bear arms.'

Heller @ 652, 653

Indeed, the government has already addressed the "carriability"
of small arms by delineating the difference between "small arms"
and "destructive devices." A .50 caliber Browning machinegun is at
the top of the carriable curve, at 84 lbs.---the largest of small
arms. Any firearm larger than .50 caliber(excepting the 12 ga shot-
gun) is considered a cannon, and as such, is classified as a
"destructive device'"(something which currently requires '"more' in
a $200 transfer stamp and registration in the National Firearms
Registry). h

The real crux of this matter though, is that the cases of
United States v. Cruikshank, 23 L. Ed 588 (1876) and Presser v.
Il1linois, 29 L. Ed 615 (1886) emphatically stated (and reiterated)
that there was(is) no jurisdiction for any federal firearms
statutes. The recent (2010) McDonald case again, reaffirms

_ Cruikshank:

The court reversed all of the convictions including those
relating to the deprivation of the victims' right to bear
arms. Cruikshank, 92 U.S., at 553, 559, 23 L. Ed 588. The
Court wrote that the right of bearing arms for a lawful
purpose '"is not a right granted by the constitution" and is
not "in any manner dependent. upon that instrument for its



existence." Id., at 553, 23 L.Ed 588. "The second amendment,"
the Court continued, '"declares that it shall not be infringed;
but this...means no more than that it shall not be infringed

by Congress " Ibid. "Our later decisions in Presser v. Illinois,
116 U.S. 252, 265 [6 S. Ct. 580, 29 L.Ed 615](1886), and

Miller v. Texas, 153 U.S. 535, 538[14 S. Ct. 874, 38 L. Ed 812]
(1894), reaffirmed that the Second Amendment applles only to
the Federal Government.'" Heller, 554 U.S., at --, n.23,°128 S.

Ct. 2783, 171 L. Ed2d 637
McDonald v. Chicago, 177 L. Ed2d 894, 908 (2010)

The 1900 Supreme Court case of Maxwell v. Dow, 44 L. Ed 597

also cited Cruikshank:

.it was held that the Second Amendment to the Constitution,
in regard to the right of the people to bear arms, is a limit-
ation only on the power of Congress and the national government
and not the states. It was therein said, however, that as all
citizens capable of bearing arms constitute the reserved mili-
tary force of the national government, the states could not
prohibit the people from keeping and bearing arms, so as to
deprive the United States of their rightful resource for
maintaining the public security, and disable the people from
performing their duty to the general government.

Maxwell v. Dow, @ 603

Both of the most recent Supreme Court 2nd Amendment cases
(Heller, 2008 and McDonald, 2010) cite Cruikshank. As we have seen,
there can be NO constitutional federal firearms statutes. Does this
portend a kind of firearms anarchy? Are ALL firearms statutes
unconstitutional? Not at all! Cruikshank '"covered the bases" when
the Court cited, City of New York v. Miln, 11 Pet. 139. Any firearms
. statutes must be passed at the municipal level---but must still
pass constitutional muster.

The McDonald Court stated what Metcalf has asserted for over
two decades, to no avail. It appears that it is up to this Court to
-tell Congress---again---that they may NOT infringe the right of the
people to keep and bear arms. '

It should be noted that an Amendment to any document trumps
anyvcontradictory clause in the original document. Therefore, the
Second Amendment overrules any arguments against it, the "commerce,"
"general Welfare" or 'necessary and proper clauses preceeding the
Amendment, notwithstanding.

If the Constitution still has any force and effect, then ALL
federal firearms statutes are unconstitutional. There was NO subject:
matter>jurisdiction and Metcalf is ACTUALLY INNOCENT of the crimes.



CONCLUSION

The benefit of the States being able to pass their own firearms
legislation, is that a.citizen may 'vote with his feet." If one
finds gun laws too oppressive in, say [New York/California/Illinois],
he need only move to [Kentucky/Wyoming/or any other gun-friendly
state]. Problem solved. The Founders certainly understood the
concept when they drafted and ratified the Second, Ninth and Tenth
Amendments.

...the right of the people to keep and bear arms, SHALL NOT BE
INFRINGED(period). (not if a firearm once moved in "interstate
commerce')(not if one of '"the people'" had been previously convicted
of a felony and since released)(not if someone thinks that the
"general welfare' of the U.S. would be improVed'by banning firearms).
SHALL. NOT. BE. INFRINGED. (period)

For over 21 years, Metcalf has suffered incarceration for crimes
which are not crimes at all. An unconstitutional statute is not

valid law and the statutes with which Metcalf was charged were
unconstitutional, as Metcalf has herein demonstrated. To avoid a
further MISCARRIAGE OF JUSTICE, Metcalf requests this Court to
afford him the same Constitutional considerations as are due to
all citizens(also known as EQUAL TREATMENT).

1. Since the typing of this petition, Metcalf has been apprised
of yet another of this Court's decisions pertaining to the
Second Amendment. In a Per Curiam decision, the case of
Caetano v. Massachusetts, 194 L. Ed2d 99 (2016), reasserted
the "individual" nature of the right to keep and bear arms.
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RELIEF REQUESTED

Because Petitioner Metcalf is ACTUALLY INNOCENT and to avoid a
further MISCARRIAGE OF JUSTICE, he respectfully requests this
- Court to:
1. Declare that ALL federal firearms statutes are unconstitu- .
tional;
2. Declare that Metcalf is ACTUALLY INNOCENT of his alleged
crimes of conviction;
3. Order the Federal Bureau of Prisons to release Metcalf from
custody.
The petition for a writ of certiorari should be granted.

Respectfully submitted,

Date; June [§, 2019 ﬁw W

Bradforg Metcalf

09198-040"

FCI W1111amsburg

P.0. Box 340

Salters, South Carolina
- 29590
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