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KAVANAUGH, J., concurring 

SUPREME COURT OF THE UNITED STATES 
PATRICK HENRY MURPHY v. BRYAN COLLIER, 
EXECUTIVE DIRECTOR, TEXAS DEPARTMENT 

OF CRIMINAL JUSTICE, ET AL. 

ON APPLICATION FOR STAY 

No. 18A985. Decided March 28, 2019 

The application for a stay of execution of sentence of 
death presented to JUSTICE ALITO and by him referred to 
the Court is granted. The State may not carry out Mur-
phy’s execution pending the timely filing and disposition of 
a petition for a writ of certiorari unless the State permits
Murphy’s Buddhist spiritual advisor or another Buddhist 
reverend of the State’s choosing to accompany Murphy in
the execution chamber during the execution. 

JUSTICE THOMAS and JUSTICE GORSUCH would deny the
application for a stay of execution. 

JUSTICE KAVANAUGH, concurring in grant of application 
for stay.

As this Court has repeatedly held, governmental dis-
crimination against religion—in particular, discrimination 
against religious persons, religious organizations, and 
religious speech—violates the Constitution.  The govern-
ment may not discriminate against religion generally or 
against particular religious denominations. See Morris 
County Bd. of Chosen Freeholders v. Freedom from Reli-
gion Foundation, 586 U. S. ___, ___ (2019) (statement of 
KAVANAUGH, J., respecting denial of certiorari) (slip op., at 
2); Trinity Lutheran Church of Columbia, Inc. v. Comer, 
582 U. S. ___, ___–___ (2017) (slip op., at 13–14); Larson v. 
Valente, 456 U. S. 228, 244 (1982).  In this case, the rele-
vant Texas policy allows a Christian or Muslim inmate to 
have a state-employed Christian or Muslim religious 
adviser present either in the execution room or in the 
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2 MURPHY v. COLLIER 

KAVANAUGH, J., concurring 

adjacent viewing room.  But inmates of other religious
denominations—for example, Buddhist inmates such as
Murphy—who want their religious adviser to be present 
can have the religious adviser present only in the viewing 
room and not in the execution room itself for their execu-
tions. In my view, the Constitution prohibits such denom-
inational discrimination. 

In an equal-treatment case of this kind, the government
ordinarily has its choice of remedy, so long as the remedy
ensures equal treatment going forward.  See Stanton v. 
Stanton, 421 U. S. 7, 17–18 (1975).  For this kind of claim, 
there would be at least two possible equal-treatment 
remedies available to the State going forward: (1) allow all 
inmates to have a religious adviser of their religion in the 
execution room; or (2) allow inmates to have a religious
adviser, including any state-employed chaplain, only in 
the viewing room, not the execution room. A State may
choose a remedy in which it would allow religious advisers
only into the viewing room and not the execution room 
because there are operational and security issues associat-
ed with an execution by lethal injection. Things can go
wrong and sometimes do go wrong in executions, as they 
can go wrong and sometimes do go wrong in medical pro-
cedures. States therefore have a strong interest in tightly
controlling access to an execution room in order to ensure 
that the execution occurs without any complications, 
distractions, or disruptions.  The solution to that concern 
would be to allow religious advisers only into the viewing 
room. 

In any event, the choice of remedy going forward is up to
the State. What the State may not do, in my view, is allow 
Christian or Muslim inmates but not Buddhist inmates to 
have a religious adviser of their religion in the execution 
room. 

—————— 

 Under all the circumstances of this case, I conclude that Murphy 
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—————— 

made his request to the State in a sufficiently timely manner, one 
month before the scheduled execution. 
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1 Cite as: 587 U. S. ____ (2019) 

Statement of KAVANAUGH, J. 

SUPREME COURT OF THE UNITED STATES 
PATRICK HENRY MURPHY v. BRYAN COLLIER, 
EXECUTIVE DIRECTOR, TEXAS DEPARTMENT 

OF CRIMINAL JUSTICE, ET AL. 

ON APPLICATION FOR STAY 

No. 18A985. Decided May 13, 2019

 Statement of JUSTICE KAVANAUGH, with whom THE 
CHIEF JUSTICE joins, respecting grant of application for 
stay. 

In light of JUSTICE ALITO’s opinion dissenting from the
Court’s March 28 order, I write to respectfully add two
points.

1. On March 28, the Court stayed Murphy’s execution.
Murphy is Buddhist and wanted a Buddhist minister in 
the execution room. Under Texas’ policy at the time,
inmates who were Christian or Muslim could have minis-
ters of their religions in the execution room.  But inmates 
such as Murphy who were of other religions could have
ministers of their religions only in the adjacent viewing
room and not in the execution room. That discriminatory
state policy violated the Constitution’s guarantee of reli-
gious equality.

On April 2, five days after the Court granted a stay,
Texas changed its unconstitutional policy, and it did so
effective immediately. Texas now allows all religious
ministers only in the viewing room and not in the execu-
tion room. The new policy solves the equal-treatment
constitutional issue. And because States have a compel-
ling interest in controlling access to the execution room, as
detailed in the affidavit of the director of the Texas Cor-
rectional Institutions Division and as indicated in the 
prior concurring opinion in this case, the new Texas policy 
likely passes muster under the Religious Land Use and 
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2 MURPHY v. COLLIER 

Statement of KAVANAUGH, J. 

Institutionalized Persons Act of 2000 (RLUIPA), 114 Stat.
803, 42 U. S. C. §2000cc et seq., and the Free Exercise 
Clause. 

Put simply, this Court’s stay facilitated the prompt
resolution of a significant religious equality problem with 
the State’s execution protocol and should alleviate any 
future litigation delays or disruptions that otherwise
might have occurred as a result of the State’s prior dis-
criminatory policy. 

2. I greatly respect JUSTICE ALITO’s position that the
Court nonetheless should have denied Murphy’s stay
application as untimely, although I ultimately disagree.
In saying that the Court should have denied a stay in this
case, JUSTICE ALITO points in part to the execution earlier 
this year of Domineque Ray in Alabama, where this Court 
did not approve a stay.  But several significant differences
between the two cases demonstrate why a stay was war-
ranted in Murphy’s case but not in Ray’s case. 

First, unlike Murphy, Ray did not raise an equal-
treatment claim. Ray raised an Establishment Clause 
claim to have the State’s Christian chaplain removed from 
the execution room. The State of Alabama then agreed to 
remove the Christian chaplain, thereby mooting that
claim. Notably, in the District Court, Ray expressly 
agreed that his Establishment Clause claim would be 
moot if the State removed the Christian chaplain from the 
execution room, as the State subsequently agreed to do. 
Ray also raised a RLUIPA claim to have his Muslim reli-
gious minister in the execution room and not just in the 
viewing room. As noted above, however, the State has a 
compelling interest in controlling access to the execution 
room, which means that an inmate likely cannot prevail 
on a RLUIPA or free exercise claim to have a religious 
minister in the execution room, as opposed to the viewing 
room. 

To be sure, in granting Ray a stay, the Eleventh Circuit 
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Statement of KAVANAUGH, J. 

relied on an equal-treatment theory, on the idea that the 
State’s policy discriminated against non-Christian in-
mates. But Ray did not raise an equal-treatment argu-
ment in the District Court or the Eleventh Circuit.  The 
Eleventh Circuit came up with the equal-treatment argu-
ment on its own, as the State correctly pointed out when
the case later came to this Court.  Amended Emergency 
Motion and Application to Vacate Stay of Execution in 
Dunn v. Ray, O. T. 2018, No. 18A815, pp. 10–11, 17. 
Given that Ray did not raise an equal-treatment argu-
ment, the Eleventh Circuit’s stay of Ray’s execution on 
that basis was incorrect. 

For present purposes, the bottom line is that Ray did
not raise an equal-treatment claim.  Murphy did. 

Second, in response to the Eleventh Circuit’s stay in 
Ray’s case, Alabama indicated to this Court that an equal-
treatment problem, if there were one, would typically be
remedied by removing ministers of all religions from the
execution room (as Texas has now done).  Id., at 17. That 
remedy would of course have done nothing for Ray, who 
wanted his religious minister in the execution room. That 
presumably explains why Ray raised a RLUIPA claim, but 
did not raise an equal-treatment claim.  And that further 
explains why it was incorrect for the Eleventh Circuit to 
stay Ray’s execution on the basis of an argument (the
equal-treatment theory) that was not raised by Ray and 
that, even if successful, would not have afforded Ray the 
relief he sought of having his religious minister in the
execution room. 

Third, unlike Ray, Murphy made his request to the
State of Texas a full month before his scheduled execution. 
Yet the State never responded to Murphy’s request to have
any Buddhist minister in the execution room.  The timing
of Murphy’s request, when combined with the State’s foot-
dragging in response and the ease with which the State 
could have promptly responded and addressed this dis-
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crete issue, was relevant to the assessment of the equities
for purposes of the stay.  See Hill v. McDonough, 547 U. S. 
573, 584 (2006). As we have now seen, moreover, it took 
Texas only five days to change its discriminatory policy 
after a stay was granted.  Texas’ prompt response in the 
wake of the stay further underscores that Murphy’s re-
quest was made in plenty of time for Texas to fix its dis-
criminatory policy before Murphy’s scheduled execution. 
Moreover, unlike Alabama in Ray’s case, Texas did not 
indicate to this Court whether it would remedy any un-
constitutional discrimination by allowing all ministers into
the execution room or by keeping all ministers out. (After
this Court granted the stay, the State of Texas chose the 
latter option.) 

* * * 
In sum, this Court’s stay in Murphy’s case was appro-

priate, and the stay facilitated a prompt fix to the religious 
equality problem in Texas’ execution protocol.  That said, 
both the facts and the religious equality claim in Murphy’s 
case were highly unusual.  I fully agree with JUSTICE 
ALITO that counsel for inmates facing execution would be 
well advised to raise any potentially meritorious claims in
a timely manner, as this Court has repeatedly empha-
sized. See generally Gomez v. United States Dist. Court 
for Northern Dist. of Cal., 503 U. S. 653, 654 (1992) (per 
curiam). 
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1 Cite as: 587 U. S. ____ (2019) 

ALITO, J., dissenting 

SUPREME COURT OF THE UNITED STATES 
PATRICK HENRY MURPHY v. BRYAN COLLIER, 
EXECUTIVE DIRECTOR, TEXAS DEPARTMENT 

OF CRIMINAL JUSTICE, ET AL. 

ON APPLICATION FOR STAY 

No. 18A985. Decided May 13, 2019

 JUSTICE ALITO, with whom JUSTICE THOMAS and 
JUSTICE GORSUCH join, dissenting from grant of applica-
tion for stay. 

Patrick H. Murphy, who was convicted and sentenced to
death in 2003, was scheduled to be executed at 7 p.m. on
March 28.  Murphy’s attorneys waited until March 26 
before filing this suit in Federal District Court.  The com-
plaint they filed challenges a feature of the Texas execu-
tion protocol that has been in place and on the public
record since 2012. The complaint claims that the Texas
protocol violates the First Amendment and the Religious
Land Use and Institutionalized Persons Act of 2000 
(RLUIPA), 114 Stat. 803, 42 U. S. C. §2000cc et seq., inso-
far as it permits only a prison chaplain and not any out-
side cleric to be present in the room where executions are 
carried out.  Murphy is a Buddhist, and none of the more 
than 100 Texas prison chaplains is a Buddhist priest. 

In carefully reasoned opinions based squarely on prece-
dents of this Court, both the District Court and the Court 
of Appeals rejected Murphy’s request for a stay of execu-
tion due to his dilatory litigation tactics, see 919 F. 3d 913,
916 (CA5 2019); 2019 WL 1369001, *1 (SD Tex., Mar. 26,
2019). Then, on the afternoon of March 28, only hours 
before his execution was scheduled to occur, Murphy
asked this Court to block his execution.  And despite his
inexcusable delay in raising his claims, the Court granted
Murphy’s request. 
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ALITO, J., dissenting 

I did not agree with the decision of the Court when it 
was made. Because inexcusably late stay applications
present a recurring and important problem and because
religious liberty claims like Murphy’s may come before the 
Court in future cases, I write now to explain why, in my
judgment, the Court’s decision in this case was seriously 
wrong. 

I 
In 2000, while serving a 55-year sentence for aggravated 

sexual assault, Murphy and six other inmates executed a
well-planned, coordinated, and violent escape from a
Texas prison.  About two weeks later, on Christmas Eve, 
the group robbed a sporting goods store and killed Irving, 
Texas, police officer Aubrey Hawkins when he arrived at 
the scene. The escapees shot Hawkins 11 times, dragged 
him from his vehicle, drove over him, and dragged his 
body for some distance.  Six of the seven were eventually 
captured, convicted of capital murder, and sentenced to 
death. See Murphy v. Davis, 737 Fed. Appx. 693, 696–697 
(CA5 2018); Murphy v. State, 2006 WL 1096924, *1, *4 
(Tex. Crim. App., Apr. 26, 2006). Murphy was convicted
and sentenced in 2003, and his direct appeal ended in
2007. Murphy v. Texas, 549 U. S. 1119 (2007).  During the 
next 11 years, he unsuccessfully pursued postconviction
relief in state and federal court. See Murphy v. Davis, 737 
Fed. Appx., at 695, 699, 709.  In November 2018, the State 
obtained a death warrant setting Murphy’s execution for 
March 28, 2019. 

By this time, Murphy had become a Pure Land Bud-
dhist. According to his papers, he converted nearly a 
decade ago and has been visited by a Buddhist priest, Rev.
Hui-Yong Shih, for the past six years.1  In 2012, Texas 
made publicly available its policy regarding the presence 

—————— 
1 See Pet. for Prohibition in In re Murphy, No. 18–8615, pp. 12–13. 
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ALITO, J., dissenting 

of a member of the clergy in the room where an execution 
by lethal injection is carried out. Under that policy, any of 
the prison system’s chaplains, but no other cleric, may 
enter this room. Texas has more than 100 chaplains, who 
are either employees of or under contract with the prison 
system. These chaplains include Christians, Muslims,
Jews, and practitioners of a Native American religion, but
no Buddhist priest. The inadequate record compiled in
this case does not explain the reason for this omission. It 
does not tell us how many Texas prisoners are Buddhists, 
whether any Texas prisoners ever requested a Buddhist
chaplain, whether Texas made any effort to recruit such a 
chaplain, or whether any Buddhist priest is willing to do 
whatever is needed to serve as a chaplain. Nor do we 
know anything about the vetting of potential chaplains,
any general training that chaplains receive, and any 
special orientation provided to a chaplain who accompa-
nies a prisoner during the process of execution.  And we 
also do not know what a chaplain is permitted to do during
an execution or whether there are specific restrictions on 
movements or sounds that might interfere with the work
of those carrying out an execution.

On February 28, 2019, about three months after Mur-
phy’s execution date was set, his attorneys wrote to the
general counsel of the Texas Department of Criminal 
Justice and inquired whether Rev. Shih would be permit-
ted to enter the execution room with their client, and on 
March 5, the department responded that only a chaplain is 
permitted in the room. Two days later, Murphy’s attorney
responded and said that he believed Murphy would be 
satisfied with a Buddhist chaplain but that he assumed
none of Texas’s chaplains were Buddhists.  Texas did not 
respond and Murphy’s attorneys never renewed their
inquiry.

After receiving Texas’s response, Murphy’s attorneys
waited 15 days—until March 20—before challenging this 
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decision in state court.  The state court rejected the claim 
as untimely late in the evening of March 25, see In re 
Murphy, No. WR–63,549–02 (Tex. Crim. App., Mar. 26,
2019), p. 3, and on March 26, Murphy’s lawyers filed this 
lawsuit in federal court. They asked the District Court to 
grant a stay of execution, but the District Court refused,
citing the well-established rule that a stay of execution is
an equitable remedy that should not be granted to an
applicant who engages in inexcusably dilatory litigation 
tactics.  2019 WL 1369001, *1, *5.  On March 27, the 
Court of Appeals for the Fifth Circuit likewise refused to 
grant a stay, holding that the District Court had not 
abused its discretion in denying that relief.  See 919 F. 3d, 
at 916. 

On March 28, at about 1 p.m.—six hours before the
scheduled time of Murphy’s execution—his attorneys
brought his religious liberty claims to this Court.  They
filed, among other things, an application for a stay of 
execution pending the filing of a petition for a writ of
certiorari.2  At about 4 p.m., Texas filed a response, and 
shortly after 9 p.m., more than two hours after the time 
scheduled for Murphy’s execution, the Court issued an
order staying Murphy’s execution unless the State allowed 
Rev. Shih “or a Buddhist reverend of the State’s choosing”
to accompany Murphy during the execution. Ante, p. ___.
Murphy’s death warrant was set to expire at midnight on 
March 28, and Texas announced that Murphy’s execution 
would not proceed. Under Texas law, a new death war-
rant may be issued, but such a warrant may not set a date 
less than 90 days in the future. Tex. Code Crim. Proc. 
Ann., Art. 43.141(c) (Vernon 2018). 

—————— 
2 They also filed a petition for a writ of prohibition and an application

for a stay pending the consideration of that petition. 
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II
 “[A] stay of execution is an equitable remedy. It is not 
available as a matter of right, and equity must be sensi-
tive to the State’s strong interest in enforcing its criminal 
judgments without undue interference from the federal 
courts.” Hill v. McDonough, 547 U. S. 573, 584 (2006).  An 
applicant for a stay of execution must satisfy all the tradi-
tional stay factors and therefore must show that there is 
“a reasonable probability that four Justices will consider 
the issue sufficiently meritorious to grant certiorari,” that
there is “a fair prospect that a majority of the Court will 
vote to reverse the judgment below,” and, in a close case, 
that the equities favor the granting of relief.  Hol-
lingsworth v. Perry, 558 U. S. 183, 190 (2010) (per curiam).

A court must also apply “a strong equitable presumption
against the grant of a stay where a claim could have been 
brought at such a time as to allow consideration of the 
merits without requiring entry of a stay.” Nelson v. 
Campbell, 541 U. S. 637, 650 (2004); see also Gomez v. 
United States Dist. Court for Northern Dist. of Cal., 503 
U. S. 653, 654 (1992) (per curiam) (noting that the “last-
minute nature of an application” or an applicant’s “at-
tempt at manipulation” of the judicial process may be
grounds for denial of a stay).

Thus, in granting a stay in this case, the Court must
have concluded that there is a reasonable probability that
we will grant review of the question whether the District 
Court abused its discretion in finding that Murphy’s delay 
in raising his religious liberty claims disentitled him to
the equitable remedy of a stay.  We do not generally grant 
review of such factbound questions.  See this Court’s Rule 
10. But in death penalty matters, it appears, ordinary 
procedural rules do not apply, see Madison v. Alabama, 
586 U. S. ___, ___ (2019) (ALITO, J., dissenting) (slip op., at 
2). And in light of the dissent in Dunn v. Ray, 586 U. S. 
___ (2019)—about which I will say more later—I do not 
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6 MURPHY v. COLLIER 
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contest the Court’s prediction about the probability of
certiorari (as opposed to its propriety).

The likelihood of review, however, is not enough to
justify a stay, so the Court’s decision must also mean that, 
in its view, there is a significant likelihood that Murphy 
will succeed in showing that the District Court abused its 
discretion. And that I do contest.  It is established that 
“[a] court may consider the last-minute nature of an appli-
cation to stay execution in deciding whether to grant
equitable relief,” Gomez, supra, at 654, and the District 
Court’s decision—and the Fifth Circuit’s affirmance— 
cannot reasonably be thought to represent anything other 
than the careful and measured consideration of that mat-
ter. It is particularly remarkable to conclude that the 
District Court abused its discretion by ruling exactly as we
had less than two months earlier.  Compare 2019 WL 
1369001, *3 (relying on Gomez to deny untimely stay
application), with Dunn v. Ray, supra, at ___ (same).

By granting a stay in this case, the Court disregards the
“strong equitable presumption” against the grant of such 
relief when the applicant unreasonably delayed in raising 
the underlying claims. This presumption deserves greater
respect because it serves many important interests. 

First, it honors a State’s strong interest in the timely
enforcement of valid judgments of its courts. See In re 
Blodgett, 502 U. S. 236, 239 (1992) (per curiam).  In this  
case, direct review of the judgment ended more than a 
decade ago. Moreover, if a State is pressured to modify a
rule adopted for security reasons, the State has a legiti-
mate claim to be given sufficient time to consider whether
acceptable modifications are possible.

Second, eleventh-hour stay requests can impair valid
interests of the federal courts.  When courts do not have 
adequate time to consider a claim, the decisionmaking
process may be compromised. And last-minute applica-
tions may disrupt other important work. 
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Third, the hasty decisionmaking resulting from late
applications may harm the interests of applicants with 
potentially meritorious claims. Attorneys do not serve 
such clients well by unduly delaying the filing of claims 
that hold a real prospect of relief.

Finally, the cancellation of a scheduled execution only 
hours before (or even after) it is scheduled to take place 
may inflict further emotional trauma on the family and 
friends of the murder victim and the affected community. 

In the present case, Murphy cannot overcome the pre-
sumption against last-minute applications.  As I will 
explain, see Part III, infra, his religious liberty claims are
dependent on the resolution of fact-intensive questions
that simply cannot be decided without adequate proceed-
ings and findings at the trial level.  Those questions can-
not be properly resolved in a matter of hours on a woefully 
deficient record. But that is precisely what Murphy asked 
of the lower courts and this Court. 

As of at least 2013, Murphy and his attorneys knew or
had reason to know everything necessary to assert the 
claim that the First Amendment and RLUIPA entitled 
him to have Rev. Shih at his side during his execution.  By
that date, Murphy had converted to Pure Land Buddhism, 
had begun to see Rev. Shih, and should have been aware
of the Texas policy now at issue.  Had Murphy begun to 
pursue his claims at that time, they could have been
properly adjudicated long ago.

Even if Murphy is not held responsible for failing to act
in 2013 or shortly thereafter, he and his attorneys certainly 
should have been spurred to action when, in November of 
last year, his execution date was set.  Instead, his lawyers
waited three months before writing to the Texas Depart-
ment of Criminal Justice. How can that be justified? 

Then, after receiving word on March 5 that Texas would
adhere to its long-established policy, the attorneys waited 
three more weeks before filing suit. While they blame 
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8 MURPHY v. COLLIER 
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Texas’s failure to respond to their second e-mail for their
delay, that is simply untenable. If they could not act
without further communication from Texas, why did they
fail to follow up with the State? Why did the attorneys
decide they could file on March 20 in state court without 
further response from Texas but not before?  What justi-
fied that delay? And why didn’t the attorneys file in fed-
eral court at the same time? 

By the time they got around to filing in federal court, it
was March 26, two days before the scheduled execution 
date. And by the time they filed in this Court, the sched-
uled execution time and the time when the death warrant 
would expire were only hours away. If the tactics of Mur-
phy’s attorneys in this case are not inexcusably dilatory, it 
is hard to know what the concept means.

This Court receives an application to stay virtually
every execution; these applications are almost all filed on 
or shortly before the scheduled execution date; and in the 
great majority of cases, no good reason for the late filing is 
apparent. By countenancing the dilatory litigation in this 
case, the Court, I fear, will encourage this damaging prac-
tice.3 

—————— 
3 In my judgment, the tactics in this case are just as unjustified as 

those that led the Court to vacate a stay of execution a few weeks ago in 
Dunn v. Ray, 586 U. S. ___ (2019).  In that case, Ray, a Muslim, object-
ed to Alabama’s refusal to allow an imam to be present in the execution 
room. Ray filed suit in Federal District Court 10 days before his 
execution date. The District Court refused to issue a stay of execution, 
holding, among other things, that the application was untimely, Ray v. 
Dunn, 2019 WL 418105, *1 (MD Ala., Feb. 1, 2019), but on February 6, 
the Eleventh Circuit granted a stay on the ground that Alabama’s 
policy of allowing only its official chaplain, a Christian minister, to
enter the execution room likely violated the Establishment Clause.  Ray 
v. Commissioner, Ala. Dept. of Corrections, 915 F. 3d 689, 695–701, 703 
(2019).  The State asked us to vacate this stay, and we did so based on
Ray’s delay in raising his religious liberty claims.  See Ray, 586 U. S., 
at ___. In both Ray and this case, the Court was presented at the last 
minute with claims that raised complicated issues that cannot be 
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III 
While I strongly disagree with the decision to grant a 

stay in this case, I recognize that Murphy, like Ray, raises
serious questions under both the First Amendment and 
RLUIPA. Murphy argues, among other things, that Tex-
as’s policy of admitting only authorized chaplains illegally
discriminates on the basis of religion.  That is the argu-
ment embraced by both the concurrence in this case and 
the dissent in Ray. Both of those opinions seem to see this
religious discrimination claim as one that is easily re-
solved under our Establishment Clause precedents, but 
that is simply not so.

Both opinions invoke precedents involving the constitu-
tional rights of persons who are not incarcerated, see Ray, 
586 U. S., at ___ (slip op., at 2); ante, at 1, and there is no 
question that, if Murphy were not in prison, Texas could 
not tell him that the only cleric he could have at his side in 
the moments before death is one who is approved by the
State. But this Court’s precedents hold that imprison-
ment necessarily imposes limitations on a prisoner’s con-
stitutional rights.  See Turner v. Safley, 482 U. S. 78, 90 
(1987); O’Lone v. Estate of Shabazz, 482 U. S. 342, 348– 
350 (1987).  Under those cases, it is not enough for a pris-
oner to assert a claim that would succeed in the outside 
world.  Instead, we must consider the following four fac-
tors: (1) whether a prison rule bears a “valid, rational 
connection to a legitimate governmental interest”; (2) 
“whether alternative means are open to inmates to exer-
cise the asserted right”; (3) “what impact an accommoda-
tion of the right would have on guards, inmates, and
prison resources”; and (4) “whether there are ready alter-
natives to the regulation.”  Overton v. Bazzetta, 539 U. S. 
126, 132 (2003) (quoting Turner, supra, at 89–91; internal 
quotation marks omitted).  Neither the Ray dissent nor 
—————— 

adequately decided with hasty briefing and an inadequate record. 

a17
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the concurrence in this case even mentions these prece-
dents. Indeed, the Ray dissent is based on strict scrutiny,
586 U. S., at ___ (slip op., at 2), even though Turner specif-
ically and emphatically rejected the use of that test in 
prisoner cases, 482 U. S., at 89. 

On the flimsy record now before us, I would not presume
to apply the Turner factors to Murphy’s First Amendment
claims, but there can be no doubt that Turner presents a
serious obstacle.  Here, Texas argues that it must be able
to regulate the members of the clergy who are allowed in 
the execution room in order to ensure that these individu-
als do not intentionally or unintentionally engage in any 
conduct that might interfere with an execution.  Murphy
responds that Texas has failed to show that this is a real 
concern in his case because Rev. Shih has visited him in 
prison without incident and because Texas had sufficient 
time to do whatever additional vetting and training it
thinks is needed.  But on the present record, we cannot 
tell whether this is true.  Visiting a living prisoner is not 
the same as watching from a short distance and chanting 
while a lethal injection is administered.  And Texas may 
have an interest that goes beyond interference with Mur-
phy’s execution, namely, that allowing members of the
clergy and spiritual advisers other than official chaplains 
to enter the execution room would set an unworkable 
precedent.

Specifically, Texas may be concerned that if it admits
any cleric other than an official chaplain, every prisoner
will insist on the presence of whichever outside cleric he
prefers. Although the Court’s order in this case permitted 
Texas to proceed with Murphy’s execution if any Buddhist 
priest was allowed in the execution room, such a limited 
accommodation would not be acceptable in the outside 
world. There, Texas surely could not successfully defend a
policy of admitting to the side of a dying patient only a
state-approved cleric.  Texas could not force a dying Bap-
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ALITO, J., dissenting 

tist to settle for a Catholic priest; it could not tell an Or-
thodox Jew that only a Reform rabbi would be allowed at 
his side; it could not force a Shi’ite to accept a Sunni
imam; and so forth. I am aware of no single authoritative
tally of the number of religions and denominations that 
exist in the United States, but the number is certainly
very large.  And of course, even within a particular reli-
gion or denomination, all clerics are not fungible.  Moreo-
ver, I assume that, in the world outside prison walls, a 
State could not discriminate between clerics and any other 
person whose presence a dying patient might want at his 
side for spiritual or emotional support.

In permitting Murphy’s execution to go forward provided
that some Buddhist priest was allowed in the execution
room, the Court may perhaps be understood to have con-
cluded that a prison need not afford a prisoner facing
execution the same array of choices that he would enjoy in
the outside world. But if that is the Court’s reasoning,
what it shows is that the prison setting justifies important 
adjustments in the rules that apply outside prison walls. 
Determining just how far those adjustments may go is a 
sensitive question requiring an understanding of many 
factual questions that cannot be adequately decided on the
thin record before us.4 

—————— 
4 I have discussed the constitutional claim set out in the concurrence 

in this case and in the Ray dissent, namely, an Establishment Clause 
claim based on discrimination among religions.  But Murphy also 
asserts Free Exercise Clause and RLUIPA claims, which, as he frames 
them, do not depend on disparate treatment of different religions or 
denominations.  If States respond to the decision on Murphy’s stay 
application by banning all clerics from the execution room, that may
obviate any conflict with the Establishment Clause, but a prisoner
might still press free exercise claims.  A claim under the Free Exercise 
Clause of the First Amendment would have to contend with both 
Employment Div., Dept. of Human Resources of Ore. v. Smith, 494 U. S. 
872 (1990), and Turner. Under RLUIPA, such a claim would present 
issues similar to those discussed below.  See infra, at 12–13. 
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12 MURPHY v. COLLIER 

ALITO, J., dissenting 

So far, I have discussed the prospects of Murphy’s Es-
tablishment Clause claim, but even if that claim cannot 
succeed, he might still prevail under RLUIPA, which was
enacted by Congress to provide greater protection for 
religious liberty than do this Court’s First Amendment 
precedents. To prevail under RLUIPA, Murphy would 
have to show at the outset that excluding Rev. Shih would
impose a substantial burden on his exercise of religion. 
See 42 U. S. C. §2000cc–1(a).

We have not addressed whether, under RLUIPA or its 
cousin, the Religious Freedom Restoration Act of 1993 
(RFRA), 107 Stat. 1488, 42 U. S. C. §2000bb et seq., which 
contains an identical threshold requirement, §2000bb– 
1(b), there is a difference between a State’s interference 
with a religious practice that is compelled and a religious
practice that is merely preferred.  In past cases, we have
assessed regulations that compel an activity that a practi-
tioner’s faith prohibits. See, e.g., Burwell v. Hobby Lobby 
Stores, Inc., 573 U. S. 682, 725–726 (2014); Holt v. Hobbs, 
574 U. S. 352 (2015).  And, while some Members of this 
Court have been reluctant to find that even a law compel-
ling individuals to engage in conduct condemned by their 
faith imposes a substantial burden, see Hobby Lobby, 573 
U. S., at 758–760 (GINSBURG, J., joined by BREYER, 
SOTOMAYOR, and KAGAN, JJ., dissenting) (arguing that it 
is not a substantial burden to require Christian-owned 
businesses to facilitate the acquisition of abortifacients), a
majority of this Court has held that it is not for us to
determine the religious importance or rationality of the 
affected belief or practice.  See id., at 723–726.  Similarly,
it may be that RLUIPA and RFRA do not allow a court to 
undertake for itself the determination of which religious
practices are sufficiently mandatory or central to warrant
protection, as both protect “any exercise of religion, wheth-
er or not compelled by, or central to, a system of religious 
belief.” §2000cc–5(7)(A) (emphasis added). 
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ALITO, J., dissenting 

But this does not answer what results when the State 
offers a prisoner an alternative practice that, in terms of
religious significance, is indistinguishable from the prohib-
ited practice. Persons of many faiths may desire the sup-
port of a cleric in the moments before death, but not every 
religion would draw a distinction between a meeting with
a clergyman shortly before death and one precisely at the 
moment of death.  Murphy’s situation, however, may be
different because he believes that he will be reborn in the 
Pure Land only if he succeeds in remaining focused on 
Buddha while dying and that the chants of a Buddhist 
priest will help him in this endeavor.  See Pet. for Prohibi-
tion in In re Murphy, No. 18–8615, pp. 12–17. 

I will assume for present purposes that a policy like
Texas’s imposes a substantial burden on any prisoner who
seeks the presence of a cleric other than one of the official
chaplains, but that does not necessarily mean that the 
prisoner’s RLUIPA claim would prevail.  The State claims 
that its policy furthers its compelling interest in security
and that the policy is narrowly tailored to serve that in-
terest, see Brief in Opposition 20–23, 29, and in deciding 
whether its policy can be sustained on that basis, we 
would face unresolved factual questions that are similar to 
those discussed above.  The RLUIPA standard, §2000cc–
1(a)(2), to be sure, would be more favorable to the prison-
er, but the nature of the underlying issues would be simi-
lar. 

IV 
The claims raised by Murphy and Ray are important 

and may ultimately be held to have merit.  But they are 
not simple, and they require a careful consideration of the 
legitimate interests of both prisoners and prisons. See 
Holt v. Hobbs, supra. Prisoners should bring such claims
well before their scheduled executions so that the courts 
can adjudicate them in the way that the claims require 
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ALITO, J., dissenting 

and deserve and so that States are afforded sufficient time 
to make any necessary modifications to their execution 
protocols.

In this case, however, Murphy egregiously delayed in
raising his claims. By countenancing such tactics, the 
Court invites abuse. 

For these reasons, Murphy’s stay application, like Ray’s,
should have been denied. 
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the case that the BIA overlooked.’’ Zhao,
404 F.3d at 301. He arguably did one of
those things. Qorane complained—then
and now—the BIA overlooked his CAT
claim in its decision denying his motion to
reopen. But the BIA duly corrected that
oversight in response to his motion to re-
consider: ‘‘While our order mistakenly ne-
glected to specifically mention this claim,
the respondent’s failure to establish mate-
rial changed conditions requires us to deny
this aspect of his claim as well.’’ Exactly
right. Qorane did not point to new facts
suggesting his fear of persecution was
more realistic than it had been a year
before. He certainly did not point to new
facts suggesting the Somali government
would single him out for torture.

* * *

The petition for review is DENIED.

,
  

Patrick Henry MURPHY,
Plaintiff-Appellant,

v.

Bryan COLLIER, Executive Director,
Texas Department of Criminal Jus-
tice; Lorie Davis, Director, Texas De-
partment of Criminal Justice, Correc-
tional Institutions Division; Billy
Lewis, Warden, Defendants-Appellees.

No. 19-70007

United States Court of Appeals,
Fifth Circuit.

FILED March 27, 2019
Background:  State prisoner convicted of
murder of a police officer and sentenced to
death filed § 1983 action and motion for
stay of his scheduled execution, seeking to
prohibit his execution until the state al-
lowed his preferred spiritual advisor, a
Buddhist priest, to be physically present in
the execution chamber at the time of exe-

cution. The United States District Court
for the Southern District of Texas, Sim T.
Lake, III, J., 2019 WL 1369001, denied the
motion. Prisoner appealed.

Holding:  The Court of Appeals held that
denial of motion for stay was warranted as
untimely.

Affirmed.

1. Sentencing and Punishment
O1789(7)

The Court of Appeals reviews a dis-
trict court’s decision to deny a stay of
execution for abuse of discretion.

2. Sentencing and Punishment O1798

A stay of execution is an equitable
remedy.

3. Sentencing and Punishment O1798

A stay of execution is not available as
a matter of right, and equity must be
sensitive to the State’s strong interest in
enforcing its criminal judgments without
undue interference from the federal
courts.

4. Sentencing and Punishment O1798

To be eligible for a stay of execution,
a prisoner must demonstrate: (1) a likeli-
hood of success on the merits; (2) a sub-
stantial threat of irreparable injury; (3)
that the threatened injury outweighs any
harm that will result if the stay is granted;
and (4) that the stay will not disserve the
public interest.

5. Sentencing and Punishment O1798

A court considering a prisoner’s mo-
tion for a stay of execution must apply a
strong equitable presumption against the
grant of a stay where a claim could have
been brought at such a time as to allow
consideration of the merits without requir-
ing entry of a stay.
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6. Sentencing and Punishment O1798
Timeliness is important when moving

for a stay of execution.

7. Sentencing and Punishment O1798
Denial of motion for stay of execution

filed by state prisoner convicted of mur-
der, seeking to prohibit his execution until
the state allowed his preferred spiritual
advisor, a Buddhist priest, to be physically
present in the execution chamber at the
time of execution, was warranted as un-
timely; although prisoner’s counsel knew
or should have known about state’s policy
of only allowing prison-employed chaplains
in execution chamber, which had been in
place for years before prisoner’s execution
was scheduled, the motion was not filed in
the state’s highest court until eight days
before the scheduled date of execution, and
it was not filed in the federal District
Court until two days before the scheduled
date.

Appeal from the United States District
Court for the Southern District of Texas,
Sim T. Lake, III, U.S. District Judge

David R. Dow, University of Houston,
Law Center, Houston, TX, for Plaintiff-
Appellant.

Matthew Dennis Ottoway, Assistant At-
torney General, Office of the Attorney
General Criminal Appeals Division, Gwen-
dolyn Suzanne Vindell, Assistant Attorney
General, Office of the Attorney General
Financial Litigation & Charitable Trusts
Division, Austin, TX, for Defendants-Ap-
pellees.

Before SMITH, ELROD, and
HIGGINSON, Circuit Judges.

PER CURIAM:

Patrick Murphy is scheduled for execu-
tion on March 28, 2019, for the murder of
police officer Aubrey Hawkins on Decem-
ber 24, 2000. His execution date was set on
November 29, 2018. Murphy complains

that the state of Texas permits only reli-
gious clerics who are employees of the
Texas Department of Criminal Justice
(TDCJ) to be physically present in the
execution chamber at the time of an execu-
tion. He further complains that the TDCJ
at present only employs chaplains who are
Christian or Muslim, while acknowledging
that the TDCJ contracts to bring chaplains
and spiritual advisors of other religions
into the prison facilities. Under the state’s
procedures, chaplains and spiritual advis-
ors who are not employees of the TDCJ
may meet with an inmate on the execution
date prior to entering the execution cham-
ber and they may watch the execution
from a viewing room, but they may not
physically enter the execution chamber it-
self.

On March 20—eight days before his
scheduled execution—Murphy petitioned
the Texas Court of Criminal Appeals for a
writ of prohibition seeking to prohibit his
execution until the state allowed his pre-
ferred spiritual advisor—a Buddhist
priest—to be physically present in the exe-
cution chamber at the time of execution.
That petition was denied on March 25. On
March 26—two days before his scheduled
execution—Murphy filed a 42 U.S.C.
§ 1983 complaint and a motion for stay of
execution with the federal district court,
again seeking to prohibit his execution un-
til the state allows his preferred spiritual
advisor to be physically present in the
execution chamber. His Section 1983 com-
plaint alleged violations of the Establish-
ment Clause, the Free Exercise Clause,
and the Religious Land Use and Institu-
tionalized Persons Act (RLUIPA). In a
well-reasoned eleven-page Memorandum
Opinion and Order, the district court de-
nied the motion for a stay of execution as
untimely. Murphy appeals the district
court’s determination that he is not enti-
tled to a stay of execution, filing his appeal
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with this court on March 27—one day be-
fore his scheduled execution.

[1–6] ‘‘[W]e review a district court’s
decision to deny a stay of execution for
abuse of discretion.’’ Diaz v. Stephens, 731
F.3d 370, 374 (5th Cir. 2013). ‘‘[A] stay of
execution is an equitable remedy. It is not
available as a matter of right, and equity
must be sensitive to the State’s strong
interest in enforcing its criminal judg-
ments without undue interference from the
federal courts.’’ Hill v. McDonough, 547
U.S. 573, 584, 126 S.Ct. 2096, 165 L.Ed.2d
44 (2006). To be eligible for a stay of
execution, Murphy must demonstrate: (1) a
likelihood of success on the merits; (2) a
substantial threat of irreparable injury; (3)
that the threatened injury outweighs any
harm that will result if the stay is granted;
and (4) that the stay will not disserve the
public interest. See Adams v. Thaler, 679
F.3d 312, 318 (5th Cir. 2012) (citing Nken
v. Holder, 556 U.S. 418, 434, 129 S.Ct.
1749, 173 L.Ed.2d 550 (2009)). However,
‘‘[a] court considering a stay must also
apply a strong equitable presumption
against the grant of a stay where a claim
could have been brought at such a time as
to allow consideration of the merits with-
out requiring entry of a stay.’’ Hill, 547
U.S. at 584, 126 S.Ct. 2096 (internal cita-
tion and quotation marks omitted). See
also Gomez v. U.S. Dist. Court for N. Dist.
of Cal., 503 U.S. 653, 654, 112 S.Ct. 1652,
118 L.Ed.2d 293 (1992) (‘‘A court may con-
sider the last-minute nature of an applica-
tion to stay execution in deciding whether
to grant equitable relief.’’). The Supreme
Court recently emphasized, yet again, the
importance of timeliness when moving for
a stay of execution. See Dunn v. Ray, –––
U.S. ––––, 139 S.Ct. 661, 661, 203 L.Ed.2d
145 (2019) (vacating a stay of execution
granted by a circuit court when the appli-
cant waited until ten days before the
scheduled execution to file his claim).

[7] As the district court rightfully rec-
ognized, the proper time for raising such
claims has long since passed. Murphy’s
execution date was set on November 29,
2018. By his counsel’s admission, he waited
until February 28 to first request that the
state allow Murphy’s preferred spiritual
advisor to not just meet with him prior to
entering the chamber and watch from the
viewing room, but actually enter the execu-
tion chamber with him. He then waited
until March 20—eight days before the
scheduled execution—to raise his First
Amendment and RLUIPA claims with the
Texas Court of Criminal Appeals. Those
claims were not raised before the federal
district court until March 26—two days
before the scheduled execution—and an
appeal was not brought before this court
until March 27—the day before the sched-
uled execution.

Murphy asserts that his allegations un-
derlying this case are almost identical to
those recently addressed by the dissenting
Justices in Ray. See 139 S.Ct. at 661–62
(Kagan, J., dissenting). However, in mak-
ing that assertion, without having timely
sought factual development of his allega-
tions and the state’s execution chamber
procedures, Murphy fails to acknowledge
at least one significant difference. Unlike
the situation described by the dissenting
Justices in Ray, the policy of only permit-
ting TDCJ-employed chaplains into the ex-
ecution chamber at issue in this case has
been in place since at least 2012 and is not
ambiguous about presence in the execution
chamber as distinct from in the adjacent
viewing area. The district court deter-
mined that the policy is not confidential
and that Murphy’s counsel is an experi-
enced death penalty litigator who knew, or
should have known, about the policy well
before the weeks immediately preceding
the scheduled execution. However, even if
we were to accept Murphy’s current repre-
sentation that he and his counsel did not

a26



916 919 FEDERAL REPORTER, 3d SERIES

have access to the text of that policy, his
counsel was definitively notified of that
provision by an email from the TDCJ’s
general counsel on March 5. Nonetheless,
Murphy waited until March 20 to raise any
related claims before the Texas Court of
Criminal Appeals, and until March 26 to
raise any such claims before the federal
courts. Such delays are unacceptable un-
der the circumstances.

This court also takes note, as did the
district court, of the multiple warnings
that Murphy’s counsel has received in the
past for filing last-minute motions. See In
re Dow, No. WR-57,060-03, 2010 WL
2332420 (Tex. Crim. App. Jun. 9, 2010)
(finding Dow failed to show cause for his
untimely filing and warning that further
untimely filings could result in sanctions).
See also In re Dow, 481 S.W.3d 215 (Tex.
2015) (noting that the Texas Court of
Criminal Appeals held Dow in contempt
for his untimely filings and barred him
from practicing before that court for one
year).

‘‘In response to systemic abuses by pris-
oners bringing dilatory claims, the federal
courts—and this circuit in particular—
have been forced to develop extensive ju-
risprudence resisting those requests for
long-available claims presented, for the
first time, on the eve of execution.’’ Ruiz v.
Davis, 850 F.3d 225, 229 (5th Cir. 2017).
See also 5th Cir. R. 8.10; Bible v. Davis,
739 F. App’x 766, 770 (5th Cir. 2018) (un-
published); Preyor v. Davis, 704 F. App’x
331, 344 (5th Cir. 2017) (unpublished); In
re Edwards, 865 F.3d 197, 209–10 (5th Cir.
2017); In re Paredes, 587 F. App’x 805, 826
(5th Cir. 2014) (unpublished); Sepulvado v.
Jindal, 729 F.3d 413, 420–21 (5th Cir.
2013); Brown v. Livingston, 457 F.3d 390,
391 (5th Cir. 2006); Reese v. Livingston,
453 F.3d 289, 290–91 (5th Cir. 2006); White
v. Johnson, 429 F.3d 572, 573–74 (5th Cir.
2005). As such, the district court did not

abuse its discretion and Murphy’s motion
for a stay of execution is DENIED.

,

  

BANK OF LOUISIANA; G. Harrison
Scott; Sharry Scott; Johnny Crow,

Plaintiffs - Appellants

v.

FEDERAL DEPOSIT INSURANCE
CORPORATION, Defendant -

Appellee

No. 17-30044

United States Court of Appeals,
Fifth Circuit.

March 28, 2019

Background:  Bank brought action in fed-
eral district court against Federal Deposit
Insurance Corporation (FDIC), alleging
that FDIC denied bank equal protection
by targeting bank’s president due to presi-
dent’s age for enforcement proceedings,
and violated due process by preventing
bank from proffering certain evidence and
by preventing president from talking with
his counsel at certain points during en-
forcement proceedings, and seeking a de-
claratory judgment. The United States
District Court for the Eastern District of
Louisiana, Martin L. C. Feldman, 2017
WL 3849340, granted FDIC’s motion to
dismiss for lack of subject matter jurisdic-
tion. Bank appealed.

Holdings:  The Court of Appeals, Stuart
Kyle Duncan, Circuit Judge, held that:

(1) administrative review scheme would
not have foreclosed all meaningful judi-
cial review;
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to Rico, and each territory and possession of 
the United States; 

(3) the term ‘‘demonstrates’’ means meets 
the burdens of going forward with the evidence 
and of persuasion; and 

(4) the term ‘‘exercise of religion’’ means re-
ligious exercise, as defined in section 2000cc–5 
of this title. 

(Pub. L. 103–141, § 5, Nov. 16, 1993, 107 Stat. 1489; 
Pub. L. 106–274, § 7(a), Sept. 22, 2000, 114 Stat. 
806.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 
‘‘this Act’’, meaning Pub. L. 103–141, Nov. 16, 1993, 107 
Stat. 1488, which is classified principally to this chap-
ter. For complete classification of this Act to the Code, 
see Short Title note set out under section 2000bb of this 
title and Tables. 

AMENDMENTS 

2000—Par. (1). Pub. L. 106–274, § 7(a)(1), substituted ‘‘or 
of a covered entity’’ for ‘‘a State, or a subdivision of a 
State’’. 

Par. (2). Pub. L. 106–274, § 7(a)(2), substituted ‘‘term 
‘covered entity’ means’’ for ‘‘term ‘State’ includes’’. 

Par. (4). Pub. L. 106–274, § 7(a)(3), substituted ‘‘reli-
gious exercise, as defined in section 2000cc–5 of this 
title’’ for ‘‘the exercise of religion under the First 
Amendment to the Constitution’’. 

§ 2000bb–3. Applicability 

(a) In general 

This chapter applies to all Federal law, and 
the implementation of that law, whether statu-
tory or otherwise, and whether adopted before or 
after November 16, 1993. 

(b) Rule of construction 

Federal statutory law adopted after November 
16, 1993, is subject to this chapter unless such 
law explicitly excludes such application by ref-
erence to this chapter. 

(c) Religious belief unaffected 

Nothing in this chapter shall be construed to 
authorize any government to burden any reli-
gious belief. 

(Pub. L. 103–141, § 6, Nov. 16, 1993, 107 Stat. 1489; 
Pub. L. 106–274, § 7(b), Sept. 22, 2000, 114 Stat. 
806.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 
‘‘this Act’’, meaning Pub. L. 103–141, Nov. 16, 1993, 107 
Stat. 1488, which is classified principally to this chap-
ter. For complete classification of this Act to the Code, 
see Short Title note set out under section 2000bb of this 
title and Tables. 

AMENDMENTS 

2000—Subsec. (a). Pub. L. 106–274 struck out ‘‘and 
State’’ after ‘‘Federal’’. 

§ 2000bb–4. Establishment clause unaffected 

Nothing in this chapter shall be construed to 
affect, interpret, or in any way address that por-
tion of the First Amendment prohibiting laws 
respecting the establishment of religion (re-
ferred to in this section as the ‘‘Establishment 
Clause’’). Granting government funding, bene-
fits, or exemptions, to the extent permissible 

under the Establishment Clause, shall not con-
stitute a violation of this chapter. As used in 
this section, the term ‘‘granting’’, used with re-
spect to government funding, benefits, or ex-
emptions, does not include the denial of govern-
ment funding, benefits, or exemptions. 

(Pub. L. 103–141, § 7, Nov. 16, 1993, 107 Stat. 1489.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 
‘‘this Act’’, meaning Pub. L. 103–141, Nov. 16, 1993, 107 
Stat. 1488, which is classified principally to this chap-
ter. For complete classification of this Act to the Code, 
see Short Title note set out under section 2000bb of this 
title and Tables. 

CHAPTER 21C—PROTECTION OF RELIGIOUS 
EXERCISE IN LAND USE AND BY INSTITU-
TIONALIZED PERSONS 

Sec. 

2000cc. Protection of land use as religious exer-
cise. 

2000cc–1. Protection of religious exercise of insti-
tutionalized persons. 

2000cc–2. Judicial relief. 
2000cc–3. Rules of construction. 
2000cc–4. Establishment Clause unaffected. 
2000cc–5. Definitions. 

§ 2000cc. Protection of land use as religious exer-
cise 

(a) Substantial burdens 

(1) General rule 

No government shall impose or implement a 
land use regulation in a manner that imposes 
a substantial burden on the religious exercise 
of a person, including a religious assembly or 
institution, unless the government dem-
onstrates that imposition of the burden on 
that person, assembly, or institution— 

(A) is in furtherance of a compelling gov-
ernmental interest; and 

(B) is the least restrictive means of fur-
thering that compelling governmental inter-
est. 

(2) Scope of application 

This subsection applies in any case in 
which— 

(A) the substantial burden is imposed in a 
program or activity that receives Federal fi-
nancial assistance, even if the burden results 
from a rule of general applicability; 

(B) the substantial burden affects, or re-
moval of that substantial burden would af-
fect, commerce with foreign nations, among 
the several States, or with Indian tribes, 
even if the burden results from a rule of gen-
eral applicability; or 

(C) the substantial burden is imposed in 
the implementation of a land use regulation 
or system of land use regulations, under 
which a government makes, or has in place 
formal or informal procedures or practices 
that permit the government to make, indi-
vidualized assessments of the proposed uses 
for the property involved. 

(b) Discrimination and exclusion 

(1) Equal terms 

No government shall impose or implement a 
land use regulation in a manner that treats a 
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religious assembly or institution on less than 
equal terms with a nonreligious assembly or 
institution. 

(2) Nondiscrimination 

No government shall impose or implement a 
land use regulation that discriminates against 
any assembly or institution on the basis of re-
ligion or religious denomination. 

(3) Exclusions and limits 

No government shall impose or implement a 
land use regulation that— 

(A) totally excludes religious assemblies 
from a jurisdiction; or 

(B) unreasonably limits religious assem-
blies, institutions, or structures within a ju-
risdiction. 

(Pub. L. 106–274, § 2, Sept. 22, 2000, 114 Stat. 803.) 

SHORT TITLE 

Pub. L. 106–274, § 1, Sept. 22, 2000, 114 Stat. 803, pro-
vided that: ‘‘This Act [enacting this chapter and 
amending sections 1988, 2000bb–2 and 2000bb–3 of this 
title] may be cited as the ‘Religious Land Use and In-
stitutionalized Persons Act of 2000’ ’’. 

§ 2000cc–1. Protection of religious exercise of in-
stitutionalized persons 

(a) General rule 

No government shall impose a substantial bur-
den on the religious exercise of a person residing 
in or confined to an institution, as defined in 
section 1997 of this title, even if the burden re-
sults from a rule of general applicability, unless 
the government demonstrates that imposition of 
the burden on that person— 

(1) is in furtherance of a compelling govern-
mental interest; and 

(2) is the least restrictive means of further-
ing that compelling governmental interest. 

(b) Scope of application 

This section applies in any case in which— 
(1) the substantial burden is imposed in a 

program or activity that receives Federal fi-
nancial assistance; or 

(2) the substantial burden affects, or re-
moval of that substantial burden would affect, 
commerce with foreign nations, among the 
several States, or with Indian tribes. 

(Pub. L. 106–274, § 3, Sept. 22, 2000, 114 Stat. 804.) 

§ 2000cc–2. Judicial relief 

(a) Cause of action 

A person may assert a violation of this chap-
ter as a claim or defense in a judicial proceeding 
and obtain appropriate relief against a govern-
ment. Standing to assert a claim or defense 
under this section shall be governed by the gen-
eral rules of standing under article III of the 
Constitution. 

(b) Burden of persuasion 

If a plaintiff produces prima facie evidence to 
support a claim alleging a violation of the Free 
Exercise Clause or a violation of section 2000cc 
of this title, the government shall bear the bur-
den of persuasion on any element of the claim, 
except that the plaintiff shall bear the burden of 
persuasion on whether the law (including a regu-

lation) or government practice that is chal-
lenged by the claim substantially burdens the 
plaintiff’s exercise of religion. 

(c) Full faith and credit 

Adjudication of a claim of a violation of sec-
tion 2000cc of this title in a non-Federal forum 
shall not be entitled to full faith and credit in a 
Federal court unless the claimant had a full and 
fair adjudication of that claim in the non-Fed-
eral forum. 

(d) Omitted 

(e) Prisoners 

Nothing in this chapter shall be construed to 
amend or repeal the Prison Litigation Reform 
Act of 1995 (including provisions of law amended 
by that Act). 

(f) Authority of United States to enforce this 
chapter 

The United States may bring an action for in-
junctive or declaratory relief to enforce compli-
ance with this chapter. Nothing in this sub-
section shall be construed to deny, impair, or 
otherwise affect any right or authority of the 
Attorney General, the United States, or any 
agency, officer, or employee of the United 
States, acting under any law other than this 
subsection, to institute or intervene in any pro-
ceeding. 

(g) Limitation 

If the only jurisdictional basis for applying a 
provision of this chapter is a claim that a sub-
stantial burden by a government on religious ex-
ercise affects, or that removal of that substan-
tial burden would affect, commerce with foreign 
nations, among the several States, or with In-
dian tribes, the provision shall not apply if the 
government demonstrates that all substantial 
burdens on, or the removal of all substantial 
burdens from, similar religious exercise 
throughout the Nation would not lead in the ag-
gregate to a substantial effect on commerce 
with foreign nations, among the several States, 
or with Indian tribes. 

(Pub. L. 106–274, § 4, Sept. 22, 2000, 114 Stat. 804.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 
‘‘this Act’’, meaning Pub. L. 106–274, Sept. 22, 2000, 114 
Stat. 803, which is classified principally to this chapter. 
For complete classification of this Act to the Code, see 
Short Title note set out under section 2000cc of this 
title and Tables. 

The Prison Litigation Reform Act of 1995, referred to 
in subsec. (e), is Pub. L. 104–134, title I, § 101(a) [title 
VIII], Apr. 26, 1996, 110 Stat. 1321, 1321–66, as amended. 
For complete classification of this Act to the Code, see 
Short Title of 1996 Amendment note set out under sec-
tion 3601 of Title 18, Crimes and Criminal Procedure, 
and Tables. 

CODIFICATION 

Section is comprised of section 4 of Pub. L. 106–274. 
Subsec. (d) of section 4 of Pub. L. 106–274 amended sec-
tion 1988(b) of this title. 

§ 2000cc–3. Rules of construction 

(a) Religious belief unaffected 

Nothing in this chapter shall be construed to 
authorize any government to burden any reli-
gious belief. 
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From: Dow, David R DDow@Central.UH.edu
Subject: spiritual advisor for patrick murphy

Date: February 28, 2019 at 2:09 PM
To: Sharon.Howell@tdcj.texas.gov
Cc: Newberry, Jeff jrnewber@Central.UH.EDU

sharon --

you may be aware that i represent patrick murphy, who is scheduled to be executed on
march 28.  i am writing about the issue of a spiritual advisor. 

murphy is a buddhist.  his spiritual advisor is reverend hui-yong shih.  murphy would like
hui-yong to be present with him in the execution chamber because murphy’s faith teaches
that, in order to enter into what he understands to be the “pure land,” he must focus on the
buddha at the time of death, and reverend shih’s presence in the chamber would make that
possible. 

murphy’s religion also dictates that the body of a deceased person not be disturbed for seven
days after the person has died. we realize asking this of TDCJ is a long shot (but i am
nevertheless asking anyway), but, as a fallback position, reverend shih has advised murphy
it would suffice to honor this tradition for his body not to be disturbed for seven minutes
after he is killed.  murphy’s believes that the chaplain who is ordinarily present in the
execution chamber during executions holds the toe of the person who is being killed until he
dies. however, because being touched at the time he dies would violate his belief that his
body should not be disturbed, murphy also requests that the chaplain, if present, not touch
him.

i am happy to arrange a time to chat about these requests.  i think they are reasonable and
hope we can address them administratively rather than through litigation. 

my usual thanks for your attention,

-- drd

David R. Dow
Cullen Professor, University of Houston Law Center
Rorschach Visiting Professor of History, Rice University
4604 Calhoun Rd., Houston, TX 77204-6060
713-743-2171, DDow@UH.edu
www.davidrdow.com,  @drdow
assistant: Lillian A. White, LAWhite@central..uh.edu, 713-743-7674
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From: Sharon Howell Sharon.Howell@tdcj.texas.gov
Subject: RE: spiritual advisor for patrick murphy

Date: March 5, 2019 at 9:35 AM
To: Dow, David R DDow@Central.UH.edu
Cc: Newberry, Jeff jrnewber@Central.UH.EDU, Marshall, Edward Edward.Marshall@oag.texas.gov

David –

The presence of the TDCJ chaplain is en6rely an inmate’s choice, so your request that the
chaplain not touch Mr. Murphy is fine.  The chaplain does not even need to be present in the
chamber if Mr. Murphy would prefer that.  We also do not have a problem with the body
res6ng for seven minutes aDer his death.  That 6ming is consistent with what happens with
every execu6on performed in Texas.  We will not agree to let the body rest undisturbed for
seven days aDer death.

We do not permit a non-TDCJ employee be present in the execu6on chamber during the
execu6on, which precludes Mr. Murphy’s spiritual advisor from being present.  Mr. Murphy
should place his spiritual advisor on his witness list, and that way the spiritual advisor can
observe through the window in the witness room.  If Mr. Murphy would like to visit with his
spiritual advisor prior to the execu6on, we can provide a 6me beginning at 3 pm and ending
no later than 4 pm on the day of the execu6on, as we have done for other inmates.

Please let me know if you have any ques6ons or if you have any arrangements that you
would like to make.

Sharon Felfe Howell
General Counsel
Phone:  936.437.2141

The informa6on contained in this email and any aVachments is intended for the exclusive
use of the addressee(s) and may contain confiden6al, privileged, or proprietary informa6on.
Any other use of these materials is strictly prohibited. This email may not be forwarded
outside the Texas Department of Criminal Jus6ce, Office of the General Counsel, without the
permission of the original sender. If you have received this material in error, please
immediately no6fy me by telephone and destroy all electronic, paper, or other versions

From:	Dow,	David	R	[mailto:DDow@Central.UH.edu]	
Sent:	Thursday,	February	28,	2019	2:09	PM
To:	Sharon	Howell	<Sharon.Howell@tdcj.texas.gov>
Cc:	Newberry,	Jeff	<jrnewber@Central.UH.EDU>
Subject:	spiritual	advisor	for	patrick	murphy

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *
* * * * * * * * * * * * * *
CAUTION: This email was received from an EXTERNAL source, use caution when clicking links
or opening attachments.
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or opening attachments.
If you believe this to be a malicious and/or phishing email, please contact the Information Security
Office (ISO).
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *
* * * * * * *

sharon --

you may be aware that i represent patrick murphy, who is scheduled to be executed on
march 28.  i am writing about the issue of a spiritual advisor. 

murphy is a buddhist.  his spiritual advisor is reverend hui-yong shih.  murphy would like
hui-yong to be present with him in the execution chamber because murphy’s faith teaches
that, in order to enter into what he understands to be the “pure land,” he must focus on the
buddha at the time of death, and reverend shih’s presence in the chamber would make that
possible. 

murphy’s religion also dictates that the body of a deceased person not be disturbed for seven
days after the person has died. we realize asking this of TDCJ is a long shot (but i am
nevertheless asking anyway), but, as a fallback position, reverend shih has advised murphy
it would suffice to honor this tradition for his body not to be disturbed for seven minutes
after he is killed.  murphy’s believes that the chaplain who is ordinarily present in the
execution chamber during executions holds the toe of the person who is being killed until he
dies. however, because being touched at the time he dies would violate his belief that his
body should not be disturbed, murphy also requests that the chaplain, if present, not touch
him.

i am happy to arrange a time to chat about these requests.  i think they are reasonable and
hope we can address them administratively rather than through litigation. 

my usual thanks for your attention,

-- drd

David R. Dow
Cullen Professor, University of Houston Law Center
Rorschach Visiting Professor of History, Rice University
4604 Calhoun Rd., Houston, TX 77204-6060
713-743-2171, DDow@UH.edu
www.davidrdow.com,  @drdow
assistant: Lillian A. White, LAWhite@central..uh.edu, 713-743-7674
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From: Dow, David R DDow@Central.UH.edu
Subject: RE: spiritual advisor for patrick murphy

Date: March 7, 2019 at 1:57 PM
To: Sharon Howell Sharon.Howell@tdcj.texas.gov
Cc: Newberry, Jeff jrnewber@Central.UH.EDU, Marshall, Edward Edward.Marshall@oag.texas.gov

sharon --

thanks for getting back to me.  i am assuming from your email TDCJ, so far as you are
aware, does not have a buddhist priests on its staff; however, if i am mistaken, and there is
such a buddhist on the TDCJ staff, then i believe murphy would be content to have him in
the chamber. 

as i am sure you (and ed, who is also on this thread) are aware, the eleventh circuit faced a
similar question in the dominique ray case.  i am attaching its opinion to this email.  of
course, the supreme court ultimately vacated the ca11 case, but only because ray waited too
long to raise the issue.  we, on the contrary, have raised it in what i believe is ample time for
TDCJ to insure there are no security issues presented by a religious figure of murphy’s faith
accompanying him during the execution. 

i think that the current TDCJ policy, as was the case in the ca11 ray case, suggests an
establishment clause violation, and as well interferes with murphy’s right to the free exercise
of religion.  so i am hoping there is a solution to this issue short of litigation. 

thanks. 

-- drd

From:	Sharon	Howell	[mailto:Sharon.Howell@tdcj.texas.gov]	
Sent:	Tuesday,	March	5,	2019	9:35	AM
To:	Dow,	David	R	<DDow@Central.UH.edu>
Cc:	Newberry,	Jeff	<jrnewber@Central.UH.EDU>;	Marshall,	Edward
<Edward.Marshall@oag.texas.gov>
Subject:	RE:	spiritual	advisor	for	patrick	murphy

David –

The presence of the TDCJ chaplain is en6rely an inmate’s choice, so your request that the
chaplain not touch Mr. Murphy is fine.  The chaplain does not even need to be present in the
chamber if Mr. Murphy would prefer that.  We also do not have a problem with the body
res6ng for seven minutes aDer his death.  That 6ming is consistent with what happens with
every execu6on performed in Texas.  We will not agree to let the body rest undisturbed for
seven days aDer death.

We do not permit a non-TDCJ employee be present in the execu6on chamber during the
execu6on, which precludes Mr. Murphy’s spiritual advisor from being present.  Mr. Murphy
should place his spiritual advisor on his witness list, and that way the spiritual advisor can
observe through the window in the witness room.  If Mr. Murphy would like to visit with his
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observe through the window in the witness room.  If Mr. Murphy would like to visit with his
spiritual advisor prior to the execu6on, we can provide a 6me beginning at 3 pm and ending
no later than 4 pm on the day of the execu6on, as we have done for other inmates.

Please let me know if you have any ques6ons or if you have any arrangements that you
would like to make.

Sharon Felfe Howell
General Counsel
Phone:  936.437.2141

The informa6on contained in this email and any aVachments is intended for the exclusive
use of the addressee(s) and may contain confiden6al, privileged, or proprietary informa6on.
Any other use of these materials is strictly prohibited. This email may not be forwarded
outside the Texas Department of Criminal Jus6ce, Office of the General Counsel, without the
permission of the original sender. If you have received this material in error, please
immediately no6fy me by telephone and destroy all electronic, paper, or other versions

From:	Dow,	David	R	[mailto:DDow@Central.UH.edu]	
Sent:	Thursday,	February	28,	2019	2:09	PM
To:	Sharon	Howell	<Sharon.Howell@tdcj.texas.gov>
Cc:	Newberry,	Jeff	<jrnewber@Central.UH.EDU>
Subject:	spiritual	advisor	for	patrick	murphy

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *
* * * * * * * * * * * * * *
CAUTION: This email was received from an EXTERNAL source, use caution when clicking links
or opening attachments.
If you believe this to be a malicious and/or phishing email, please contact the Information Security
Office (ISO).
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *
* * * * * * *

sharon --

you may be aware that i represent patrick murphy, who is scheduled to be executed on
march 28.  i am writing about the issue of a spiritual advisor. 

murphy is a buddhist.  his spiritual advisor is reverend hui-yong shih.  murphy would like
hui-yong to be present with him in the execution chamber because murphy’s faith teaches
that, in order to enter into what he understands to be the “pure land,” he must focus on the
buddha at the time of death, and reverend shih’s presence in the chamber would make that
possible. 

murphy’s religion also dictates that the body of a deceased person not be disturbed for seven
days after the person has died. we realize asking this of TDCJ is a long shot (but i am
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days after the person has died. we realize asking this of TDCJ is a long shot (but i am
nevertheless asking anyway), but, as a fallback position, reverend shih has advised murphy
it would suffice to honor this tradition for his body not to be disturbed for seven minutes
after he is killed.  murphy’s believes that the chaplain who is ordinarily present in the
execution chamber during executions holds the toe of the person who is being killed until he
dies. however, because being touched at the time he dies would violate his belief that his
body should not be disturbed, murphy also requests that the chaplain, if present, not touch
him.

i am happy to arrange a time to chat about these requests.  i think they are reasonable and
hope we can address them administratively rather than through litigation. 

my usual thanks for your attention,

-- drd

David R. Dow
Cullen Professor, University of Houston Law Center
Rorschach Visiting Professor of History, Rice University
4604 Calhoun Rd., Houston, TX 77204-6060
713-743-2171, DDow@UH.edu
www.davidrdow.com,  @drdow
assistant: Lillian A. White, LAWhite@central..uh.edu, 713-743-7674

Ray Order 
Grantin…02).pdf
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IN THE COURT OF CRIMINAL APPEALS

OF TEXAS

NOS. WR-63,549-01 and WR-63,549-02

EX PARTE PATRICK HENRY MURPHY, JR., Applicant

and

IN RE PATRICK HENRY MURPHY, JR., Relator

ON SUGGESTION TO RECONSIDER APPLICATION FOR POST-

CONVICTION WRIT OF HABEAS CORPUS, MOTION FOR LEAVE TO FILE A

PETITION FOR A WRIT OF PROHIBITION, 

AND MOTION FOR STAY OF EXECUTION 

IN CAUSE NO. F01-00328-T IN THE 283  JUDICIAL DISTRICT COURTRD

DALLAS COUNTY

Per curiam .  RICHARDSON, J., filed a concurring opinion on -02 with which

KEASLER, HERVEY, and WALKER, JJ., joined.

O R D E R

We have before us a suggestion that we, on our own motion, reconsider Murphy’s

initial application for a writ of habeas corpus.  Also before us are a motion for leave to

file a petition for a writ of prohibition, a petition for a writ of prohibition, and a motion to
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Murphy - 2

stay Murphy’s execution.

In November 2003, a jury found Murphy guilty of the December 2000 capital

murder of a police officer.  The jury answered the special issues submitted pursuant to

Article 37.071, and the trial court, accordingly, set Murphy’s punishment at death.  This

Court affirmed Murphy’s conviction and sentence on direct appeal.  Murphy v. State, No.

AP-74,851 (Tex. Crim. App. April 26, 2006).  

In his initial application for a writ of habeas corpus, applicant raised eight claims,

including evidentiary sufficiency claims and claims that the application of Texas Penal

Code § 7.02(b) in his case was unconstitutional.  After reviewing the merits of the claims,

this Court denied relief.  Ex parte Murphy, No. WR-63,549-01 (Tex. Crim. App. July 1,

2009)(not designated for publication).

The trial court has set Murphy’s execution for March 28, 2019.  On March 13,

Murphy filed in this Court a suggestion that this Court on its own motion reconsider his

direct appeal.  We denied that suggestion on March 20, 2019.  On that same day, Murphy

filed in this Court a suggestion that this Court on its own motion reconsider the claims

raised in his initial habeas application, a motion for leave to file a petition for a writ of

prohibition, a petition for a writ of prohibition, and a motion to stay his execution.

In his suggestion to reconsider his initial habeas application, Murphy requests,

among other things, that we re-open his writ application and consider a claim never raised

therein.  This is not proper.  We deny Murphy’s suggestion.
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Murphy - 3

In his motion for leave to file a petition for a writ of prohibition, Murphy

complains that the Texas Department of Criminal Justice’s policy regarding who may be

in the execution chamber denies him his rights under the Free Exercise and Establishment

Clauses of the First Amendment to the United States Constitution.  Specifically, he asserts

that his Buddhist spiritual advisor should be allowed to accompany him into the execution

chamber. 

Prohibition relief is only available if a relator shows that he has a clear right to the

relief sought and no other adequate legal remedy.  See State ex rel. Lykos v. Fine, 330

S.W.3d 904, 907 (Tex. Crim. App. 2011).  But Murphy has not shown that he meets

either requirement for prohibition relief in this case.  Accordingly, we deny him leave to

file his petition.  Murphy’s motion to stay his execution is also denied.

IT IS SO ORDERED THIS THE 25  DAY OF MARCH, 2019.th

Do not publish 
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IN THE COURT OF CRIMINAL APPEALS

OF TEXAS

NO. WR-63,549-02

IN RE PATRICK HENRY MURPHY, JR., Relator

ON MOTION FOR LEAVE TO FILE A PETITION FOR A WRIT OF

PROHIBITION AND MOTION FOR STAY OF EXECUTION 

IN CAUSE NO. F01-00328-T IN THE 283  JUDICIAL DISTRICT COURTRD

DALLAS COUNTY

RICHARDSON, J., filed a concurring opinion with which KEASLER, HERVEY,

and WALKER, JJ., joined.

CONCURRING OPINION

Relator, Patrick Henry Murphy, Jr., seeks a stay of execution pursuant to a motion

for leave to file a petition for a writ of prohibition he filed with this Court on March 20,

2019, just eight days before his execution.  Relator’s execution date was set on November

29, 2018 almost four months in advance of his execution and he now claims he is entitled

to a stay based on claims made in his pleadings.  Relator acknowledges he could file a 42
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Murphy concurring opinion - 2

U.S.C. § 1983 cause of action in federal court.  The petition for writ of prohibition is not

the appropriate vehicle for seeking relief in this Court.  Moreover, Relator has had four

months to raise this issue before this Court. 

I join in the Court’s decision to deny leave to file the petition.  Relator is seeking

to prohibit his execution based on his asserted right to compel TDCJ to allow a Buddhist

priest into the execution chamber with him.  The Court correctly denies relator leave to

file because he does not have a “clear and indisputable” entitlement to such relief,

whether it be via “prohibition” or “mandamus.”  State ex rel. Wade v. Mays, 689 S.W.2d

893 (Tex. Crim. App. 1985) (citing Will v. United States, 389 U.S. 90, 96 (1967)); In re

Simon v. Levario, 306 S.W.3d 318 (Tex. Crim. App. 2009) (It is improper to order a

“judicial function” in a particular way unless the relator has a “clear right to the relief

sought.”).  Mandamus or prohibition will not lie where the relief sought is based on an

uncertain and unsettled issue of law.  Id. at 320.  The legal basis for relator’s request is

clearly unsettled.  See Dunn v. Ray, 139 S.Ct. 661 (Feb. 7, 2019) (overturning the

Eleventh Circuit Court of Appeals’s decision to stay Ray’s execution).  

Additionally, relator provides no authority to support the claim that TDCJ has a

ministerial duty to allow anyone other than a thoroughly vetted TDCJ employee into the

execution chamber.  Relator may certainly meet with the religious clergy of his choice

just before his execution, and that clergy is allowed into the viewing room to observe the

execution.  There has been no “wholesale prohibition on outside spiritual advisors” here. 
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Murphy concurring opinion - 3

See Dunn v. Ray, (Justice Kagan dissenting).  However, there could be a security risk

posed by relator’s request for an unvetted person to be allowed to have close proximity to

him inside the execution chamber.  As in Dunn v. Ray, the time to be able to

accommodate that request has passed.  Relator’s execution date has been set since

November 29, 2018.

It is not surprising that this never-been-raised-before First Amendment claim by

relator was made only eight days before the execution date.  “Day eight” was the last

possible day to file his writ application without it being considered “untimely.”   See In re1

David Dow, No. WR-57,060-03, 2010 WL 2332420 (Tex. Crim. App. June 9, 2010) (The

Court issued an Order on Show Cause and Contempt Hearing for Untimely Filed

Documents.  David Dow filed an untimely pleading and failed to show good cause for the

violation); In re David Dow and Jeffrey R. Newberry, Nos. WR-61,939-01, WR-61,939-

02, and WR-61,939-03, 460 S.W.3d 151 (Tex. Crim. App. April 1, 2015) (In that case 

Dow filed four pleadings within the seven day period preceding the scheduled execution.  

  This Court’s Miscellaneous Rule 11-003 provides,1

Inmates sentenced to death who seek a stay of execution or who wish to file

a subsequent writ application or other motion seeking any affirmative relief

from, or relating to, a death sentence must exercise reasonable diligence in

timely filing such requests. A motion for stay of execution, or any other

pleading relating to a death sentence, must be filed in the proper court at least

seven days before the date of the scheduled execution date (exclusive of the

scheduled execution date). A pleading shall be deemed untimely if it is filed

in the proper court fewer than seven days before the scheduled execution date.
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Murphy concurring opinion - 4

The Court found that Dow failed to show good cause and found him in contempt of this

Court).  Relying on Alabama v. Ray that was issued over six weeks ago on February 7,

2019, relator now claims the State is in violation of the U.S Constitution in spite of his

last minute filings and the holding in Ray.  Ray does not stand for that proposition.  For

these reasons, I concur in the Court’s decision to deny relator leave to file. 

Do not publish

Filed: March 25, 2019
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

PATRICK HENRY MURPHY,

Plaintiff,

CIVIL ACTION NO. H-19-1106

TDCJ EXECUTIVE DIRECTOR
BRYAN COLLIER, et a1.,

Defendants.

MEMORANDUM OPIN ION AND ORDER

plaintiff, Patrick Henry Murphy, scheduled

executed Thursday, March 28, 2019, after o'clock

pursuant

District

conviction

Dallas County, Texas.

sentence entered

Tuesday,

2019, Murphy filed

1983. (Complaint Filed Pursuant 5 1983, Docket Entry

Murphy also submitted a Motion Stay Execution

Pending Disposition Plaintiff's Complain Filed Pursuant

1983. (Docket Entry Murphy challenges Texas

instant complaint pursuant

Department

which individuals may accompany an inmate during execution

death sentence. Because Murphy unreasonably delayed

Criminal Justice (AATDCJ'') procedures specify

bringing

execution.

P.m .,

283rd

March 26,

action court will deny motion a stay

United States District Court
Southern District of Texas

ENTERED
March 26, 2019

David J. Bradley, Clerk

Case 4:19-cv-01106   Document 9   Filed on 03/26/19 in TXSD   Page 1 of 12

a49



1. Background

On December l3, 2000, seven inmates

violent crimes, including Murphy,

serving long sentences for

escaped from a Texas state prison

Kenedy, Texasx This group has come be known as 'lTexas

Seven.'' The group eventually killed a police officer during a

robbery in Irving, Texas. The men fled to Colorado where they were

apprehended. Murphy was taken back to Texas. In 2003 he was tried

for capital murder and sentenced death . Murphy has challenged

his conviction and sentence in b0th state and federal court.

Murphy has committed himself to the teachings of Buddha almost

a decade ago.2 Rev. Hui-Yong Shih, also known as Gerald Sharrock,

has been Murphy's TDcl-approved spiritual advisor for six years.

The State set an execution date December of 2018.

On February 21, 2019, Murphy nmade known to Counsel his desire

to have his spiritual advisor present the execution

chamber when he executed March 28 instead the TDCJ

Christian chaplain who ordinarily present the execution

chamber during executions.'' (Docket Entry No. 1, On

The brief factual summary
proceedings is taken from the Fifth
habeas review . See Murphv v. Davis,
2018).

2

of Murphy's crime and legal
Circuit's opinion on federal
737 F. App'x 693 (5th Cir.

The court takes the factual summary relating to the
instant complaint from the pleadings in this case and the pleadings
filed with Murphy's Writ of Prohibition in the Texas Court of
Criminal Appeals. In re Patrick Henrv Murphv, Jr., WR-63,549-02,
at 3 (Tex. Crim. App. March 26, 2019).
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February 28, 2019, counsel sent an email Sharon Howell, TDCJ

General Counsel, stating the presence Murphy's spiritual

advisor necessary to ufocus the buddha at the time of death

(Docket Entry No. Exhibit 1) Counsel's email also

requested that TDCJ not disturb his body for seven days following

execution or, in the alternative, seven minutesx

On March 5, 2019, Ms. Howell responded by email and informed

counsel that presence chaplain entirely an

inmate's choice (Docket Entry No. Exhibit 2) Ms.

Howell stated that the prison would also allow Murphy's body

rest for seven minutes after the execution. However, Ms. Howell

provided

presence of

We do not permit a nOn-TDCJ employee be present in the
execution chamber during the execution, which precludes
Mr. Murphy's spiritual advisor from being present. Mr.
Murphy should place his spiritual advisor on his witness
list, and that way the spiritual advisor can observe
through the window in the witness room . If Mr. Murphy
would like to visit with his spiritual advisor prior to
the execution, we can provide a time beginning at 3 pm
and ending no later than 4 pm on the day of the
execution, as we have done for other inmates.

(Docket Entry No. 1-2, Exhibit 2)

Ms. Howell based her email TDCJ execution procedure that

following response

his spiritual advisor:

Murphy's request

3 Additionally, counsel's email asked
chaplain who is normally attendant is present
not touch him during the process.

that, if the TDCJ
at his execution, he
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was adopted in July of 2012.4

protocol reads, nthe Huntsville Unit Chaplain designated

approved TDCJ Chaplain shall accompany the offender while the

Execution Chamber./'b While the protocol appears to be mandatory,

in practice TDCJ permits an offender forgo presence of

relevant part, the TDCJ execution

TDCJ employee chaplain should he so choosex

On March 2019, counsel sent Ms. Howell an email stating:

am assuming from your email TDCJ, so far as you are aware, does

buddhist priests on staff; however, am

mistaken, and there such a buddhist on the TDCJ staff, then

believe murphy would content have him the chamber.''

(Docket Entry Exhibit The record does contain

response to this email.

On March 2019, Murphy filed a Petition a Writ of

Prohibition the Texas Court Criminal Appeals. The petition

have

raised two issues:

TDCJ'S policy demonstrates a clear preference for one
religion (Christianity) over a1l others. Murphy has a
clear right to relief pursuant to the First Amendment's

Texas adopted its
Texas revised its execution
change to its core procedures.
450, 453 (5th Cir. 2014)

lethal-injection protocol in 2008.
protocol in 2012, but without any
See Trottie v. Livinqston, 766 F.3d

See Respondents' Opposition to Relator's Motion for Leave
to File Petition for Writ of Prohibition and Motion for Stay of
Execution, In re Patrick Henrv Murrhv, Jr., WR-63,549-02, at 3
(Tex. Crim. App.), Exhibit A.

See i;. 11, n.2.
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Establishment Clause.

TDCJ'S policy unjustifiably interferes with Murphy's
ability to practice his religion and therefore violates
his First Amendment right to the Free Exercise of
religion.

In re Patrick Henrv Murphv, Jr.,

WR-63,549-02,

On March

petition

stated:

prohibition . The Court Criminal Appeals

ugplrohibition relief is available relator shows

has clear right the relief sought and other

3 (Tex. Crim. App.)

2019, the of Criminal Appeals denied the

a writ

that

adequate legal remedy.'' In re Patrick Henry Murphv, Jr, WR-63,549-

(Tex. Crim. App. March 2019). The Court

shown that

Criminal

Appeals found that nMurphy has

requirement

meets either

prohibition this case.''

Murphy filed this action under 1983. Murphy's

complaint raises three arguments: TDCJ'S execution protocol

violates the First Amendment's Establishment Clause because is

not neutral between religions; the protocol violates First

Amendment right to Free Exercise of religion by interfering

his ability practice his religion; and the policy violates

the Religious 42 U.S.C.

2000cc, qk seq. OARLUIPA'').

II. Standard for Stlvinq Execution in 1983 Litiqation

Murphy asks court

execution equitable remedy,

stay his execution. ''IA) stay of

and an inmate

Case 4:19-cv-01106   Document 9   Filed on 03/26/19 in TXSD   Page 5 of 12

a53



a stay of execution as a matter of course .'' Hill v . McDonough, l26

2096, (2006). deciding whether issue stay

execution, court must consider: whether the stay applicant

has made strong showing that he likely succeed on the

merits; whether the applicant irreparably injured

absent a stay; whether issuance

injure the other party interested

stay

in the proceeding;

substantially

and where

the public interest lies. See Nken v. Holder, S. Ct. 1749,

(2009). However, a motion for a stay depends on the operation

equity. See Hill, In the balance of equity,

udilatory behavior'' may weigh heavily against a plaintiff. Ramirez

v. Mccraw, 715 F. App'x

111 .

(5th Cir. 2017).7

Timinc of Murphv's Comolaint

Murphy filed this lawsuit only two days before his scheduled

execution. This case can proceed the court issues a stay.

Equitable relief should be denied when Murphy dilatory

bringing action so as delay execution of sentence.

uEquity must take into consideration the State's strong interest

When inmates file motions requesting a preliminary
injunction, a TRO, and a stay of execution, courts generally
consider a11 the requests under either the preliminary-injunction
or stay-of-execution standard. See Wood v. Collier, 836 F.3d 534,
538 (5th Cir. 2016); Trottie, 766 F.3d at 451: Sells v. Livingston,
561 F. App'x 342, 343 (5th Cir. 2014). The requirements for a
preliminary injunction are substantially similar to those for a
stay of execution. See Sells, 561 F. App'x at 344. The court
would deny a preliminary injunction for the same reasons it will
not stay Murphy's execution.
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proceeding its judgment A court may consider the

last-minute nature of an application to stay execution in deciding

whether grant equitable relief.'' Gomez v , United States

District Court for Northern District of Califw

1653 (1992).

Murphy points to recent litigation concerning the execution of

Domineque Hakim Marcelle Ray Alabama . Ray requested the

1653,

presence during was

authorized according to prison policy. Ray brought under 5

1983 raising similar complaints under the Establishment Clause and

RLUIPA . litigation history and

his previous opportunities challenge prison policy,

federal district found that he did not merit a stay:

execution a spiritual advisor

short, Ray has been dilatory filing this action.
He has shown no just or equitable reason for his delay,
which cuts against a stay of execution. His complaint
came utoo late to avoid the inevitable need for a stay of
execution,'' so a stay is not granted. William- s v. Allen,
496 F.3d 1210, 1213 (11th Cir. 2007) (affirming denial of
stay when inmate waited to sue until the State requested
an execution date); see also, e.a., Gravson, 491 F.3d at
1321, 1325 (affirming denial of stay when inmate sued
before execution date was set); Henvard v. Secretarv, 543
F.3d 644, 647-49 (11th Cir. 2008) (affirming denial of
stay when inmate waited months to sue).

Rav v. Dunn, 2019 WL 418105, (M.D. Ala. 2019).

The Eleventh Circuit reversed, finding that ''ltqhe district

court makes much that Ray's claims have been brought

too scheduled date Ray's execution .'' Rav v .

Commissioner, Alabama Department of Corrections, 915 F.3d 689, 702-
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03 (11th 2019). The Eleventh Circuit emphasized that Alabama

statutory make clear Ray's requested spiritual

advisor could not be present in the execution . Also, the relevant

prison policies were confidential not available review

earlier. Without some evidence that Ray knew or should have known

provided

were not filed in district court sooner and the state has neither

argued nor produced any evidence that the petitioner was aware that

prison policy, Eleventh Circuit found that uRay has

an altogether plausible explanation for why the claims

claims were available at an earlier date .'' Rav, 915 F.3d

703. The Eleventh Circuit, therefore, stayed his execution.

short order, however, Supreme Court vacated the stay

of execution. The Supreme Court order reads as follows:

On November 6, 2018, the State scheduled Domineque Ray's
execution date for February 7, 2019. Because Ray waited
until January 28, 2019 to seek relief, we grant the
State's application to vacate the stay entered by the
United States Court of Appeals for the Eleventh Circuit.
See Gomez v. United States Dist. Court for Northern Dist.
of Cal., 503 U.S. 653, 654, l12 S.Ct. 1652, 118 L.Ed.2d
293 (1992) (per curiam) (A'A court may consider the
last-minute nature of an application to stay execution in
deciding whether to grant equitable relief.'')

Dunn v . Rav,

Murphy presents two arguments to differentiate his case from

the Supreme Court's action in Rav. First, Murphy sent an email

(Mem) (2019).

request TDCJ month, rather than only days, before

execution. Second, Murphy alleges that he nbegan seeking relief

the state courts even before TDCJ expressly denied request.''

8
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(Docket Entry No.

Ray case, however, focus only on the number

days remaining before execution when the inmate filed suit. The

district court stayed his execution because he knew,

known, that he needed to file suit much earlier.

should have

Murphy knew,

should have known, of the policy long before he sent TDCJ general

counsel an email.

Murphy been death row since 2003. has been

Buddha for several years and has associated with thefollower

same time. Since 2012, at least, TDCJ

policy has only allowed for the presence of TDCJ employees during

the execution process. Murphy alleges that ''TDCJ'S policy

identical Alabama's relevant aspects (Docket

Entry No. fails, however, to acknowledge a crucial

difference . TDCJ execution policy is not confidential. Murphy had

reason to

the presence

8 In the state court litigation involving Murphy's petition
for a writ of prohibition, the parties debated whether counsel's
March 7, 2019, email amounted to a request for TDCJ to find an
approved Buddhist priest. That is of no moment. Murphy has not
shown that TDCJ could diverge from its protocol at that point or
earlier. And, at any rate, Murphy should have raised his concerns
much earlier.

TDCJ policy would not allow

spiritual advisor.g

Counsel, an experienced death penalty litigator, has
represented Murphy for a decade throughout legal challenges to his
conviction and sentence . The concurrence to the denial of his
petition f or a writ of prohibition recounted counsel' s history of
bringing last-minute litigation . In re Patrick Henrv Murphy, Jr. ,

9
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November of 2018 the United States Supreme Court denied the

petition certiorari review from Murphy's federal habeas

action. The state district set his execution date a month

later. Murphy did nothing

the presence of spiritual advisor until 29 days remained before

his execution. Murphy gave TDCJ little time decide whether

vary its policy. And Murphy gave TDCJ

legal challenge that would follow. Once informed that TDCJ would

communicate TDCJ his desire for

not deviate from

litigation

before his execution.

State's significant interest enforcing

criminal judgments there strong equitable presumption

against the grant of stay where claim could have been brought

policy, Murphy waited over two weeks to

state court. He filed action only two days

U G j-ven

such time as allow consideration merits without

541 637,requiring entry of stay.'' Nelson v. Campbell,

(2004). response systemic abuses by prisoners bringing

dilatory claims, the federal courts and Ethe Fifth Circuitl

particular develop extensive jurisprudence

resisting those requests for long-available claims presented, for

the first time, the eve of execution .'' Ruiz v . Davis, 850

225,

have been forced

(5th Cir. 2017)7 see also Bible v. Davis, App' x

WR-63,549-02 (Tex. Crim. App. March 26, 2019) (Richardson,
concurring).

10
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(finding that a lawsuit brought nineteen

days dilatory); Sepulvado v. Jindal,

420-21 (5th 2013) (vacating stay where inmate

challenged a procedure he had known about for two years); Brown v.

Livinqston,

relief where

(5th Cir. 2006) (denying equitable

nlaqlthough gthe prisonerrsq direct appeal has been

F.3d 390,

final seven years,

six days before his scheduled execution/'); Reese v. Livingston,

(5th Cir. 2006) (denying stay of execution because

plaintiff cannot wait until a stay must be granted to enable him to

develop facts and take case trial not when there no

satisfactory explanation the delay'/). Applying that governing

the court finds that Murphy either knew should have known

about his potential claims and had ample opportunity to bring suit,

waited until the eve execution. The court finds that

equity requires the denial of his motion stay.

IV . Conclusion

The Court does not address the substance of Murphy's complaint

because has not brought this action with sufficient time remaining

to develop claims. Murphy's motion for a stay execution

(Docket Entry No. is DENIED.

(5th Cir. 2018)

before execution was
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SIGNED at Houston, Texas, on this 26th day of ch, 2019.

F SIM LAKE
UNITED STATES DISTRICT JUDGE
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