‘r\;\_‘

* é ifq
¢ S 9
TN THE o \\f///; _

SUPREME, COURT OF THE NTTED STATES |

W
"~ TN RE'PRO SE  KAZI BOWLES PETITONER
VS,

FLORID DEPT. OF LORRECTION

ATTORNEY AENERAL,STATE OFFIORIDA. RESPARENS (5)
L 4

‘AH¥$MMY

INDEX TO APPENDIX /TT\B-LE OF CONTENTS

APPENDIX A ORDER DENYIAG MOTIN FOR RELIEE FROM
L JUDGEMENT

APFRADIY B ORDER DISMISUNG 2254 PETITION

APPENLIX . RERRT OF MAGISIRATE. TUMGE

APPENDIX D REAEARING ORNER OF BENiAL

APPENDX E FiRST HABEAS LORPDS MsTN (Gmmsm@
APPENDIX - SEIND WABEAS CORPUS MOTON (C-R00KS @Nw)
ARPBIX G ORDER PROVRIING FROM FILING

,'\;;; " .«f}\\;
' )




‘<
L § <

APPENDIXY A



o .

|

s

+h
i .
i g/

) 1
A

FILED

U.S. COURT OF APPEALS

= EVENTH CIRCUIT

JAN12 208 IN THE UNITED STATES COURT OF APPEALS

David J. Smith

FOR THE ELEVENTH CIRCUIT
Clerk :

No. 17-12720-G

KAZI BOWLES,
Petitioner-Appellant,
versus

FLORIDA DEPARTMENT OF CORRECTIONS,
ATTORNEY GENERAL, STATE OF FLORIDA,

Respondentszppel]eés.

Appeal from the United States District Court
for the Southern District of Florida

_ ORDER:

Mr. Kazi ’Bowle‘-sf is a Florida prisoner serving a .25-year sentence for attempted murder.
He is required to serve a mandatory minimum of ten years of that sentence, before he is eligible
for parole. Hé seeks a certificate of appealability (“COA™), and leave to proceed in forma
pauperis (“IFP™), tov appeal the denial of his Fed. R. Civ. P. 60(b) motion for reconsideration,
filed in his successive 28 U.8.C. § 2254 habeas proceedings.

As background, in February 2008, Mr. Bowles filed a federal habeas corpus petition,
pursuant to 28 U.S.C.‘ § 2254, raising several claims for reliéf, including a .claim that the trial

court imposed a vindictive sentence. In that petition, Mr. Bowles noted that he had been

' Mr. Bowles alternatively refers to himself as “Bowleg” and “Bowles.” Additionally,
court orders vary in how-they spell his last name. However, as the district court referred to him
as “Bowles,” this name will be used for consistency.
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resentenced in 2005. It was denied on the merits, and, thereafier, m 2613, Mr. Bowles filed a
motion for relief from judgment, under Fed. R. Civ. P. 60(b), which the district court construed
as a' second § 2254 habeas petition, and dismissed for a lack of jurisdiction because it was second
or successive.

In May 2016, Mr. Bowles filed an unauthorized successive § 2254 habeas corpus petition
arguing that the 10-year mandatory minimum aspect of his sentence, under the “10-20-life”
sentencing scheme, was improperly applied to his dase because he did not meet the requirement
of being a criminal known to use a firearm. Specifically, Mr. Bowles argued that he did not have
a-prior history of usindg firearms to commit violent offenses, Mr. Bowles also asserted that the
prosecutdr’s representations at his original séntencing hearing resulted in the seritencing court |
being under the mistaken impression that it was required to sentence him to 20 years’
imprisoqmcnt. Mr. Bowles acknowledged that his original sentence was reduced in 2005, after
iie sdccdssfui]y chzdl_enged hxs mandatory minimum 20-year sentence in state court, but his
revised sdntencd was still imprdper.; In support of his habeas petition, Mr. Bowles provided a
copy of the November 2005 order, granting his Fla. R. Crim. P. 3.000 motion and determining
that the 20-year mandatory sentence was improper.

A magistrate judge issued a report and recommendation (“R&R”), recommending that
Mr. Bowles’s § 2254 petition be dismissed for a lack df jurisdiction. The magistrate judge
determined that Mr. Bowles had filed a federal habeas petition in February df 2008, which was
denied on the merits, and he had not obtained permission from this Court to file a second or
successive habeas petitioh.

Mr. Bowles objected, asserting that his peﬁtion was not successive because he was

raising, for the first time, his resentencing claim, and because his petition stemmed from a new



judgment, it c;)uld not be successive. In November of 2016, over Mr. Bowles’s objections, the
district court adop_ted the R&R and dismissed the petition for a lack of jurisdic-tion. The district
court specifically determined that, although the state court entered an order correcting Mr.
Bowles’s sentence in July 2010,% that order was not a new judgment because it did not alter the
;2002 sentence. Instead, the order merely clarified how Mr. Bowles should receive credit for
time-served. Furthermore, Mr. Bowles had filed a habeas petition in 2013, afier the new order.
Accordingly, it dismissed his petition for a lack of jurisdiction and, in the same order, denied a
COA.

Theteafter, in January of 2017, Mr. Bowles filed a motion for reconsideration under Fed.

R. Civ. P. 60(b), arguing that it was improper for the district court to rely on the 2010 order, as it = -

was not part of his habeas petition. Rather, his petition relied on the resentencing order from

2005. He appeared to concede that the 2010 order was not a new judgment. Mr. Bowles also

argued that his 2013 habeas petition would not render his current filing second or successive

because that petition attacked his “old” judgment, and, as it was deemed successive, it would not

impact his cutrent petition.
. {

The district court denied Mr. Bowles’s motion in an endorsed order, determining that his

state court judgment was entered before he filed his previous habeas petitions. The district court

denied IFP status and a COA on appeal.

? Mr. Bowles did not rely on a July 2010 sentencing order in the instant petition. Rather,
the district court.appears to have gone outside the district court record to find this order.
Regardless, a review of the district court record, and an independent review of the state court
record, shows that a state court altered Mr. Bowles’s sentence in July of 2010, and this alteration
was separate and distinct from the 2005 amendment. Further, a review of the state court docket
shows that, in July of 2010, Mr. Bowles’s judgment was corrected, to clanfy how he would
receive credit for time-served. This order did not otherwise alter his sentence.

3



Mr. Bowles now seeks and COA and IFP status on appeal. In his motion for a COA, Mr.

Bowles reasserts his argurﬁ-em that his 2005 resentencing allowed him to file another habeas

petition. He contends that the district court erred by going outside of the record to determine that

it lacked jurisdiction. Mr. Bowles also moves to expand his claim to inc_lud(é claims for (1) fraud
on the court, as the prosecutor persuaded the judge to improperly sentence him to a 20-year
mandatory minimum in his original sentencing hearing; and (2) vindictive sentencing because he
iﬁsis‘ted on going to trial and rejected a plea agreement with a substantially lower sentence. Mr.
Bowles asserts th-at the courf could always consider a claim for fraud on the court.
DISCUSSION:

As an initial matter, this Coﬁrt only has jurisdiction to. consider the appeal of Mr.
Bowles’s motion for reconsideration, as it was filed in January of 2017, more than 30 days after
the district court dismissed his § 2254 petition. Accordingly, it did not qualify as a tolling
motion. Cf Fed. R. App. P. 4(a)(4) (explaining that a Rule 60 motion must be filed within 28
days of the judgmém to qualify as a tolling motion).

Mr. Bowles doeS not fequire a COA to proceed on appeal. Generally, a COA is required
to appeal a final order in a i:roceeding under § 2254, See 28 U.S.C. § 2253(c)(1)(A).
Furthermore, an appeal from the denial of a Rule 60(b) motion generally requires a COA. See
Gonzalez v. Sec'y for Dep't of Corr., 366 F.3d 1253, 1264 (11th Cir. 2004) (en banc), aff"d on
other grounds sub nom. Gonzalez. v. Crosby, 545 U.S. 524 (2005) (requiring a COA to appeal
from the denial of a Rule 60(b) motion). |
| However, this Court has held that the dismissal of a successive habeas petition for lack of
subject-matter jurisdiction does not constitute a f‘ﬁnal order in a habeas corpus proceeding” for

purposes of § 2253(c). Hubbard v. Campbell, 379 F.3d 1245, 1247 (11th Cir, 2004). Instead,
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this Court may review that dismissal under 28 U.S.C. § 1291. See Hubbard, 379 F.3d at 1247.
Based on the reasoning outlined in Hubbard, Mr. Bowles does not require a COA to proceed.

While Mr. Bowles is not requiréd to obtain a COA, because he seeks leave to proceed
IFP on appeal, the appeal from the judgment is subject to a frivolity determination.} See 28
U.S.C. § 1915(e)(2)(B); Pace v. Evans, 709 F.2d 1428, 1429 (11th Cir. 1983). An action is
frivolous if it is without arguable merit either in law or fact. Napier v Preslicka, 314 F.3d 528,
531 (11th Cir-. 2002).

Before a prisoner may file a second or successive habeas petition, he first must obtain an
order from the court of appeals authorizing the district court to consider the motion. 28 U.S.C.
§ 2244(b)(3)(A). Without authorization, the district court lacks jurisdiction to consider a second . -
or successive motion to vécate. Farris v. United States, 333 F.3d 1211, 1216 .(llfh Cir. 2003).
This Court has recognized that “the phrase ‘second or successive’ is not ;el'f-deﬁning and does

not refer to all habeas applications filed second or successively in time.” Stewart v. United

States, 646 F.3d 856, 859 (11th Cir. 201 i) (citing Panetti v. Quarterman, 551 U.S. 930, 943-44

(2007)). This Court has determined that a small subset of claims, which do not ripen until after
the conclusion of an initial habeas proceeding, “must not t:>e categorized as successive.,” Id. at
862-63. |

This Court reviews the denial of a Rulev 60(b) motjon for an abuse of discretion. See
Cano v. Baker, 435 F.3d 1337, 1341 (11th Cir. 2006). In order to show that the district court
abused its discretion in denying a Rule 60(b) motion, the appellant “must demonstrate a
justification so compellving that the district court was required to vacate i.ts.order.” Id at 1342

(quotation and alteration omitted).

} A review of Mr. Bowles’s motion for IFP status shows that he is indigent.
5
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The district court did not abuse its discretion in denying Mr. Bowles’s Rule 60(b) motion.
Mr. Bowles’s Rule 60(b) motion argued that the court erred in relying on a 2010 order, to
determine that his petition was successive. Mr. Bowles further argued that his petition was not
s\uccess‘ive’ because he was resentenced in 2005, and it was the first time that he was raising a
glaim related to his resentencing.

/ / However, Mr. Bowles's original habeas petition was filed after he was resentenced in
2005, and, therefore, it was based on his 2005 judgment, Furthermore, hisT current claims were
available in 2003, when he originally filed his federal habeas petition. Acc‘ordingly, he has not
shown that his petition falls into the small subset of claims that must not bé categorized as
successive. Moreover, although Mr. Bowles argues on appeal that the court erred by looking
outside of the record to determine that it lacked jurisdiction, the coﬁrt was permitted to take
judicial notice of court records. See United States v. Rey, 811 F.2d 1453, 1457 n.5 (11th Cir.
1987). Thus, as Mr. Bowles has not obtained authorization from this Court to file a second or
sdccessive vhabea"s petition, the district court correctly dismissed his § 2254 petition as successive
and did not abuse its discretion in denying his Rule 60(b) motion.

Finally, to the extent that Mr. Bowles attempts to raise new arguments—including his
arguments that the state committed fraud and that his sentence was vindictive—on appeal, this
Coﬁrt will not cdﬁs‘ider those afguments as they were not cieaﬂy presented to the district court as
grounds for relief.  See Walker v. Jones, 10 F.3d 1569, 1572 (11th Cir. 1994) (étai‘i‘ng thaf an
afgument “not raised in the district court and raised for the first time in an appeal will not be

considered by this court” (quotation omitted)).
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Accordingly, his motion for a COA is DENIED AS UNNECESSARY and his motion {or

[P status is DENIED, as any appeal would be fnvolous

W//h/

UNITED STATESCIRCUIT JUDGE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 16-21697-CIV-LENARD/WHITE

KAZI BOWLES,
A.K.A. KAZI BOWLEG

Petitioner,
V.
JULIE L. JONES,

Respondent.
- /

ORDER ADOPTING REPORT OF MAGISTRATE JUDGE (D.E. 6),
DISMISSING BOWLES’ § 2254 PETITION (D.E. 1), DENYING CERTIFICATE
OF APPEALABILITY AND CLOSING CASE

THIS CAUSE is before the Court on the Report and Recommendation of

Magistrafe Judg‘é Patrick White (the “Report”), issued on May 19, 2016. (D.E. 6.) Judge

White recommends that the Court dismiss Kazi Bowles’ (“Béw]es”) § 2254 Petition for
lack of jurisdiction. Id.

Tn his Report, Judge White found that: (1). Bowles was convicted of attempfed
first-degree murder and sentenced to tweﬁty—fivé years imprisonment on March 15, 2001;
(2) Bowles was resentenced to twenty-five years imprisonment on June 3, 2002; €))
Bowles filed his first § 2254 petition i.n federal court on February 25, 2608, s_eé 08-cv-
20528-HUCK; (4) Judge Huck denied Bowles’ first petition on December 9, 2008; (5)
Bowles filed a second § 2254 petition on Octéber 30, 2013, see 13-0V—23946-GRAHAM;

and (6) Judge Graham dismissed Bowles’ second petition on December 6, 2013. (D.E.
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filed a § 2254 petition in 2013, seeking vacatur of his conviction and senténce.
- Accordingly, his current Petition would still be second or successive.
Tﬁerefore, having conducted a de novo review of the Report, record and
Petitioner’s objections, it 1s heréby ORDERED AND ADJUDGED that:
1. The Réport and Recommendation of the Magistrate Judge (D.E. 6) issued
on May 19, 2016, is ADOPTED as modified by this Order;
2. Kazi Bowles’ objections (D.E. 10) are OVERRULED:;
3. Kazi Bowles’ § 2254 Petition (D.E. 1), filed on May 13, 2016, is
D‘}SMISSED as second or successive;
4. A certificate of appealability SHALL NOT ISSUE; and
S. This case is now CLOSED.
DONE AND ORDERED in Chambers at Miami, Florida Fhi‘s 14th day of

November, 2016.

UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 16-CV-21697-LENARD
MAGISTRATE JUDGE P.A. WHITE

KAZI BOWLES,!
Petitioner,

v. : REPORT OF
’ MAGISTRATE JUDGE

JULIE L. JONES,

Respondent.

I. Introduction

Kazi Bowles, who 1s presently confined at the Evergladés
Correctional Institution in Miami, Florida, has filed a pro se
petition for writ of habeas corpus pursuant to 28 U.S.C. § 2254
attacking his conviction and sentence in case number F00-2011
entered in ﬁhe Eleventh Judicial Circuit Court for Miami-Dade

County.?

This cause has been referred to the undersigned for

consideration and report pursuant to Administrative Order 2003-19.

! The Petitioner’s name appears as Kdgi Bowles as well as Kazi Bowleg in
this Court’s and the Florida courts’ records.

2 A petitioner cannot proceed with a petition for a writ of habeas corpus

in this Court unless he has either paid the $5.00 filing fee or qualified to
proceed in forma pauperis (“IFP”). See Rule 3(a), Rules Governing Section 2254
Cases. The Petitioner has filed a motion to proceed IFP but has not provided the
six-month account statement from his institution. The Court would ordinarily
provide petitioner with the opportunity to satisfy the filing fee requirement.
However, ' because the instant petition is being dismissed sua sponte for the
reasons discussed in this Report, this Court determines that in the interest of
judicial/;conomy petitioner will not be afforded additional time to comply with

the filing fee requirements. See Dionne v. Suffolk County Sheriff Dep’t., 2012
WL 3492018 (D.Mass 2012).




Case: 1:16-cv-21697-JAL  Document #: 6 kntered on +LSD DOCKet Ub/LY/ZUlb  age £ o1 o

A
.

The Court has before it the for consideration the petition for
writ of habeas corpus and supporting memorandum (DE# 1, 4), this
Court’s file in case number 08-CV-20528-HUCK, and the electronic
docket sheets from the Miami-Dade County Circuit Court, the Third
District Court of Appeal, and the Florida Supreme Court.® No order
to show cause has been issued because, on the face of the petition,
it is evident that the petitioner is entitled to no relief.
See Rule 4(b), Rules Governing Section 2254 Proceedings (“If it
plainly appears from the petition and any attached exhibits that
the petitioner'is not entitled to relief in the district court, the
judge must dismiss the petition and direct the clerk to notify the

petitioner.”).

TT. Procedural History®

A jury found the Petitioner guilty of attempted first-degree
murder and he was sentenced to twenty-five years’ imprisonment with
a twenty-five year minimum mandatory in Florida case number FO0O0-
2011. (App. A at 14-15); see (08-20528 DE# 25 at 2-3). The Third
District Court of Appeal affirmed his conviction but remanded for
resentencing because the sentence did not comport with the trial
court’s oral pronouncement. Bowleg v. State, 813 So. 2d 291 (Fla.

3d DCA 2002) (3D01-1036); (App. B). The trial court reimposed a

twenty-five year sentence but reduced the minimum mandatory to

twenty years. (App. A at 13); see (08-20528 DE# 25 at 3).

The Petitioner instituted unsuccessful post-conviction

proceedings in the Florida courts. See (App. A at 11-12); (App. D)’

3 .
The Florida courts’ relevant records have been made part of the

record by separate order and will be referred to in this Report as.“App.” A
through R.

“ A more exhaustive procedural History along with citations to the
relevant Florida court records may be located in the Report entered in case
number 08-CV-20528-HUCK, docket entry 25.

2
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Bowles v. State, 901 So. 2d 129 (Fla. 3d DCA 2005) (3D04-2495); see
also (App. C, E). ’

He then filed a Ruleb 3.800 motion to correct an illegal
sentence that the triai court gianted in part, and his minimum
mandatory sentence was reduced to ten years on February 21, 2006.
(App. A at 9); see (08-20528 DE# 25 at 5). The Third District Court
of Appeal per curiam affirmed on March 14, 2007. Bowles v. State,

951 So. 2d 846 (Fla. 3d DCA 2007) (3D06-739); (Bpp. F).

On February 21, 2008, the Petitioner filed his first Section
2254 petition for writ of habeas corpus, case number 08-CVv-290528-
HUCK. It was denied on the merits on December 9, 2008, and the
Eleventh Circuit denied the Petitioner’s motion for a certificate

of appealability on May 20, 2009, case number 09-10295.

_ The Petitioner filed a second Section 2254 motion to vacate on
October 24, 2014, 'case number 13-CV-23926-GRAHAM. It was dismissed

as successive on December 6, 2013.

Meanwhile, the Petitioner’s collateral attacks on his
conviction and sentence in the Florida courts continued. See (App.
A at 2-8); (App. H-Q). The trial court finally prohibited him from
filing further pro se collateral attacks on his conviction and

sentence on June 22, 2015. (App. A at 2). The Third District per

curiam affirmed. Bowles v. State, 2015 WL 7007798 (Fla. 3d DCA Nov.
12, 2015) (3D15-1426); (App. R). '

The Petitioner filed the instant Section 2254 habeas petition,
his third, on May 9, 2016.
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ITII. Discussion

The Antiterrorism and Effective Death Penalty Act (“AEDPA”)

requires that:

Before a second or successive application permitted
by this section 1is filed 1in the district court, the
applicant shall move in the appropriate court of appeals
for an order authorizing the district court to consider
the application.

28 U.5.C. § 2244 (b) (3) (A .

A three-judge panel of the court of appeals may authorize a
second or successive application only if it presents a claim not
previously raised that either: (a) rellies on a new retroactive rule
of constitutional law that was previously unavailable; or (b) for
which the factual predicate could not have been previously
discovered through the wuse of due diligence and the facts
underlying the claim would establish by clear and convincing
evidence that no reasonable fact finder would have found the
petitioner guilty but for the constitutional error. 28 U.5.C. §
2244 (b) (2) (BA), (B)(I)-(ii); 2244 (b) (3) (B). If a petitioner files a
second or successive habeas petition without first seeking
permission from the appelléte court, however, the District Court 1is
“without jurisdiction to entertain it.” Burton v. Stewart, 549 U.S.

147, 153 (2007).

Because the Petitioner has previously filed a Section 2254
petition that was denied on the merits and he has not obtained
permission from the Eleventh Circuit pursuant to Section 2244 (b),
this Court is without Jjurisdiction to consider the instant

successive Section 2254 petition.
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If the Petitioner intends to pursue this case, he should
forthwith apply to the United States Eleventh Circuit Court of
Appeals for the authorization required by Section 2244(b)(3)(A).
The petitioner will be provided with a form to apply for such
authorization with this report. Under the circumstances of this
case it does not appear that either a direét'tranéfer of the case
to the Court of Appeals pursuant to Section 1631 or a stay of the
present case would be appropriate. See generally Guenther v. Holt,

173 F.3d 1328 (1llth Cir. 1999).

IV. Certificate of Appealability

A State prisoner must obtain a certificate of appealability
before appealing the denial of his federal habeas petition. 28
U.S.C. § 2253(c) (1) (A). A certificate.of appealability may issue
only when the petitioner makes a “substantial showing of the denial
of a constitutional right.” 28 U.S.C. § 2253 (c) (2). This standard
is met when “reasonable jurists could debate whether (or, for that
matter, agree that) the petition, should have been resolved in a
different manner or that the issues present;d were adequate to
deServe encouragement to procéed further.” Slack v. McDaniel, 529

U.S. 473, 484 (2000). Further, as noted by the United States

'Supreme Court:

When the district court denies a habeas petition on
procedural grounds without reaching the prisoner’s
underlying constitutional claim, ... a certificate of
appealability should issue only when the prisoner shows
poth that jurists of reason would find it debatable
whether the petition states a valid claim of the denial
of a constitutional right and that jurists of reason
would find it debatable whether the district court was -~
correct in its procedural ruling.

Jimenez v. Quarterman, 555 U.S. 113, 118 n. 3 (2009) .
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The Petltloner has filed the instant successive federal habeas
petltlon w1thout first obtaining permission from the Eleventh
Circuit Court of Appeals. Therefore, a certificate of appealability
is not warranted. If there is an objection to this recommendation
by either party, that party may bring this argument to the

attention of the District Judge in objections to this report.

V.Conclusion

Based upon the foregoing, it is recommended that this petition
for writ of habeas corpus be dismissed, a certificate of

appealability not be issued, and this case be closed.

Objections to this report may be filed with the District Judge

within fourteen days of receipt of a copy of the report.

SIGNED this 19% day of May, 2016.

L

UNITED STATES MAGISTRATE JUDGE

(ENCLOSURE)
cc: Kazi Bowles
M23610

Everglades Correctional Institution
Inmate Mail/Parcels
15%¢ gw 187th Avenue

Miami, FL 33194
PRO SE

Office of the Attorney General “
Miami, FL v
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.. COURT OF APPEALS
£ EVENTH Cl IRCUIT
IN THE UNITED STATES COURT OF APPEALS
MAR 05.2018 . |
L FOR THE ELEVENTH CIRCUIT
David 4. Smith
Clerk
Clet - No. 17-12720-G
KAZI BOWLES,

Petitioner-Appellant,

VErsus

FLORIDA DEPARTMENT OF CORRECTIONS,
ATTORNEY GENERAL, STATE OF FLORIDA,

Respondents-Appeliees.

Appeal from thc United States District Court
for the Southern District of Florida

Befo"'re MARTIN and JILL PRYOR, Circuit Judges.
BY THE COURT:

Kazi Bowles has filed a motion for reconsideration, pursuant to llth Cir. R. 22-1(c) and
27-2, of this Court’s January 12, 2018, order, denying his motion for a certificate of appealability
as unnecessarv, and denying leave to proceed in forma pauperis, from the denial of his Fed. R
Civ. P. 60(b) motion. Bowles has also moved to supplement the record. Upon review, Bowles’s
motion for reconsideration is DENIED because he has offered no new evidence or arguments of
merit to warrant relief. His motion to supplement the record is DENIED AS UNNECESSARY

because the records he asks this Court to consider have already been considered.

e e e T T



APPENDIY E



[

\ (3) Third petition:

Case 1:08-cv-20528-PCH Document 1 Entered on FLSD Docket 02/28/2008 Page 6 of 19

QVAO 241 Page 6
(Rev. 12/04)

(6) Did you re? a hearing where evidence was given on your petition, application, or motion?
O Yes No

MrResult: DENIED

(8) Date of result (if you know): SEP\-EMEER “_ﬂ‘H 2(‘)0"}
(d) Did you appeal to the Highest state court having jurisdiction over the action taken on your petiti
or motion? VES _

(1) First petition: E/ Yes O WNo

(2) Second petition: \?Yes 3 No

Yes O No

on, application,

(e) If you did not appeal to the highest state court having jurisdiction, explain why you did not:

T APPEALED ALL PaST-CONVICTION

12. For this petition, state every ground on which you claim that you are being held in violation of the Constitution,
laws, or treaties of the United Statés. Attach additional pages if you have more than four grounds. State the facts

supporting each ground.

CAUTION: To proceed in the federal court, you must ordinarily first exhaust (use up) your available state-court
remedies on each ground on which you request.action by the federal court. Also, if you fail to set forth-all the

erounds in this petition, you may be barred from presenting additional rounds at a later date.

GROUND ONETEE SINE COURTS VIGLATED DEFNDANTS 5TH, (TR AND
I4TH AMENDMENT RIGTS To A FAR JWRY TRIAL

r claim.):

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support you

THE SWE COURTS VIOWATED THE DERENNTS 5TH b AND TR
AMENDMENT RIGR™ TO A FAR JURY TRIAL BY NOT RAVING He
m (QG% FOSSESSON IN DEFBDANIS  IMFCRMATION AND NOT
CALLOWING TRE JURY “To MAKE A SPEGAL FINDING THAT DEFENDANT

AC(UALL\I POSEBSED A FIREARM AS RERVIRED.

(b) If you did not exhaust your state remedies on Ground One, explain why:
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QA0 241 ‘ Page 7
(Rev. 12/04)

(©) Direct Appeal of Ground One:
(1) If you appealed from the judgment of conviction, did you raise this issue? O Yes O No

(2) If you did not raise this issue in your direct appeal, explain why:

THS ISSUE WAS PRESENTED oN A 3R00(A) MaTioN AND
WAS APPEALED TO THE D.C.A.

(d) Post-Conviction Proceedings:
(1) Did youftaise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?
J Yes (O No
(2) If your answer to Question (d)(1) is "Yes," state:

Type of mation or petition: 5 8%(A>

Name and location of the court where the motion or petition was filed:

N JUDAAL ARCUIT COURT
Docket or case number (if you know): FOD- ZO”

Date of the court's decision:

Result (attach a copy of the court's opinion or order, if available):

(3) Did you receive a hearing on your motion or petition? f/Yes O No
(4) Did you appeal from the denial of your motion or petition? /es O No
(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal? Yes 0O No

(6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the court where the appeal was filed:

3RD. DISKICT COURT OF AFPERL

Docket or case number (if you know):
Date of the court's decision:

Result (attach a copy of the court's opinion or order, if available):

P.CA.

(7) i your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:
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(¢) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you have

used to exhaust your state remedies on Ground One:

cround Two: [ NEFFECIVE. ASSISNGE OF TRIAL COUSEL. FAILIRE TO REATE
PIEA N VIOLATON OF DERENDANTS (oTR AND 14T AMBADMENT

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

TRE DERENDANT 'S TRIAL COUNSEL ReNDRED INEFFECIWVE

ASSISTANCE, WHEN) SHE FAILED TTO RELATE A FAUORABLE 5 VEAR
PLEA OFFER FORTRE ATEMPTED MURDER CASE IN VIOLATION OF
DEFENDANT 'S SIXTH AND  FODRTEENTH AMENDMENTS

(b) If you did not exhaust your state remedies on Ground Two, explain why:

(c) Direct Appeal'of Ground Two: ‘
‘ (1) If you appealed from the judgment of conviction, did you raise this issue? 3 Yes E/ No
(2) If you diil _riql raise this issue in your direct appeal, explain why: '
BECAIE THIS ISUE WAS NoT OFETED AND FRESERED FOR
APPELATE REVEW -

(d) Post-Conviction Proceedings:

(1) Did you raise this issue through a pogt-convictioﬁ motion or petition for habeas corpus in a state trial court?
‘ Yes O No

(2) If your answer to Question (d)(1) is "Yes," state:

Type of motion or petition: S KL FZ:ST COMV}C” D‘\) ]\/DHQM

Name and location of the court where the motion Zr petition was filed:

TR SUDICIAL CIRCOIT COVRT 'MIAMI)

Docket or case number (if you know):

Date of the court's decision:
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Result (attach a copy of the court's opinion or order, if available):

(3) Did you receive a hearing on your motion or petition? 0 Yes Q/ No
(4) Did you appeal frorh_ the denial of your motion or petition? Yes O No
(5) 1f your answer 10 Question (d)(4) is "Yes," did you raise this issue in the appeal? C/Yes O No
(6) If your answer to Question (d)(4) is "Yes," state:
Name and location of the court where the appeal was filed:

3RO DISRICT CORT OF APPEAL
Docket or case number (if you know):

Date of the court's decision:

Result (attach a copy of the court's opinion or order, if available):

P.C.A

(7) If your answer to Question (d)(4j or Question (d)(5) is “No," explain why you did not raise this issue:

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, 'etc.) that you :

have used to exhaust your state remedies on Ground Two

crounn THREE: TRIAL COURT IMPOSED A PRESUMPTION OF VINDICIVE
SENTENCE ,
(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): .
TRAL COORT IMROSED A PRESUMPTION OF VINDICWE
SENTENCE. IN VIOLATION OF DEFENDANTS 8TH AND IHTH
AMENDMENT RIGTS AND FURTRER DENIED HIM ALL
RICHTS UNDER THE DUE PROCESY CLAUSE

v
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(b) If you did not exhaust your state remedies on Ground Three, explain why?

(c) Direct Appeal of Ground Three:
O Yes J No

(1) If you appealed from the judgment of conviction, did you rafse this issue?

(2) If you did not raise this issue in your direct appeal, explain why:

TAS 1SVE WAS NOT RAKKEDON DIRET APFEAL 1T WAS
RAISED ON A 3,357 RosT-CoNVICTIoN MOYTIoN

(d) Post-Conviction Proc;edings:
(1) Did yoyraise this issue through a post-conviction motion or petition for. habeas corpus in a state trial court?
J Yes D No
(2) If your answer to Question (d)(1) is "Yes," state:

Type of motion or petition: 3 850

Name and location of the court where the motion or petition was filed: V
HF—as-Ccarro- MR JUDIAAL CIRCUIT COURT (MIAM\)_
Docket or case number (if you know):
Date of the court's decision:

Result (attach a copy of the court's opinion or order, if available):

DENIED /WA ALL (SSUES IN THE MOTON BEING ABDRESSED

(3) Did you receive a hearing on your motion or petition? O Yes S/No
(4) Did you appeal from the denial of your motion or petition? Q/Yes 0 No
(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal? E/Yes d No
(6). If your answer to Question (d)(4) is "Yes," state: |
Name and location of the court where the appeal was filed:

2RO DISRICT COORT OF APPEAL
Docket or case number (if you know):
Date of the court's decision:

Result (attach a copy of the court's opinion or order, if available):

PC.A.
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" (7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:
(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you

have used to exhaust your state remedies on Ground Three:

v

Grounn FouR: FUNDAMENTAL ERROR INEFFECTIVE ASSISTANCE OF
TOAL COUNSEL DIRECING VERDICT FOR THE STATE IN VIOLATION

oF ThE CONSITUT
(a) Support/ir\:gﬁz‘ias (Do not argue or cite law. Just state the specific facts that support your claim.):

THE DEFENDANT RECEWNED INEFFEANE ASSISIANCE OF TRIAL
CONSEL WHEN COINSE L FAED To ORJIECT AND PRESERVE
FOR APPELLIATE REVIEW, TRIAL COURTS REMARK DIREUING
VERDICT FOR TRAE <IATE IN VIOLATION OF (GTH AND 1HTH

AMENDMENT OF 0. S, CONSTTIUTION

(b) If you did not exhaust your state remedies on Ground Four, explain why:

(©) Direct Appeal of Ground Four: ,
E/NO

(1) If you appealed from the judgment of conviction, did you raise this issue? O Yes
(2) If you did not raise this issue in your direct appeal, explain why:

THIS ISSUE WAS RAISED ON MY B.850 PosT Convician Moriond

(d) Post-Conviction Proceedings:

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?
Yes - No

(2) If your answer to Question (d)(1) is "Yes," state:

Type of motion or petition: 5 6&)



anas‘e 1:08-cv-20528-PCH Document 1 Entered on FLSD Docket 02/28/2008 Page 12 of 19

A0 241

(Rev. 12/04)

(e)

|1 TH JODJAL CIRCUT COURT

MIAMI

Name and location of the court where the motion-or (etition was filed:

Docket or case number (if you know):
Date of the court's decision:

Result (attach a copy of the court's opinion or order, if availabie):

DENIED

(3) Did you receive a hearing on your motion or petition? D Yes
(4) Did you appeal from the denial of your motion or petition? Yes
(5) If your answér to Question (d)(4) is "Yes," did you raise this issue in the appeal? E/Yes

(6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the court where the appeal was filed:
3R> DISTRICT COURT OF APPEAL

Docket or case number (if you know):

Date of the court's decision:

Result (attach a copy of the court's opinion or order, if available):

P.C.A.

Page 12

e

0 No
O No

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:

Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you

have used to exhaust your state remedies on Ground Four:
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GROUND 5
THE DEFENDMNT RECENVED INEFFECTWE ASSISIANCE. OF
TRIAL COUNSEL WHEN COUNSEL FAILED TO INFORM
NEFENDANT OF THE APPLICABILTY OF 85 % PERCENT
GANTIME. CONSEQUENCES IN VIOLATON OF DEFENDAT
SIK AND [LTH AMENDMENTS OF LS. CONSITIOTION

THIS GRIUND WAS RAIED O PLANTIFE 3850
MOTION FOR PoST-CONVICTON REUER IN TRE 11TH JuDICAL

C1ECOIT COURT AND APPEALED To THE 3RD D.CA.
THIS [1SSUE WAS DENIED ONTRE MERITS AND P.C A
IN TRE 28D D.CA.

GRAND o
THE TRIAL COURT ERROQ:D IN FAILING To ALLOW

THE DEFENSE TO IMPENCR THE VICIM WITH HE TYPE OF

PROR. COWICION HE BAD SINCE TTRE VICIM'S DENIAL-
PAD BEARING ON PANTIFF'S DEFENSE IN VIOLATIN OF

DLANTIEE’S BT AND IUTH AMENDMENT OF D.5. CoNSTUTIN

TS GRIND WAS OBSECED To IN TRE TRIAL CURT

AND RASED O PLANTIEES DIREG APPEPL AND 1T WAS
DENIED IN THE 38RD.D.CA.

122 A
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GROIND ] | |
TRIAL COLVRT COMMITIED FUNDAMENTAL. ERKOK

BN EAILING To GIVE REQUIRED JURY INSTRIIONS
o) DERNITON OF EXASABIE AND INSTHABLE ATIEMPIED
BAMICIDE 1N VIOLAIoN OF PAINTIFES 4TI AMENDMENLS
DVE PRAESS RIGHS

THS GEIND WAS RAISED ON PLANTIFF 3 3950

MOSTION FOR Fo5T COMICTON: RELIEF INTRE ELBIENTH
TUDICIAL. CIRCOTT COURT AND APPERLED To THE Z2RD

DISRICT COVRT OF APPEAL. THIS ISSUE WAS DENIED ON
THE MERIS IN THE TRIAL COURT AND P.CA.INTHE
2RD DISRICT COURT OF APFEAL .

2. 8
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