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COURT OF APPEAlS 
OVENTH CIRCUIT

JAN 1 2 2018 IN THE UNITED STATES COURT OF APPEALS

{David J. Smith 

Clerk

u.s
c'-e

FOR THE ELEVENTH CIRCUIT

No. 17-12720-G

KAZI BOWLES,

Petitioner-Appellant,

versus

FLORIDA DEPARTMENT' OF CORRECTIONS, 
ATTORNEY GENERAL, STATE OF FLORIDA,

Respondents-Appellees.

Appeal from the United States District Court 
for the Southern District of Florida

ORDER:

Mr. Kazi Bowles1 is a Florida prisoner serving a 25-year sentence for attempted murder. 

He is required to serve a mandatory minimum of ten years of that sentence, before he is eligible

for parole. He seeks a certificate of appealability (“COA”), and leave to proceed in forma

pauperis (“IFP”), to appeal the denial of his Fed. R. Civ. P. 60(b) motion for reconsideration,

filed in his successive 28 U.S.C. § 2254 habeas proceedings.

As background, in February 2008, Mr. Bowles filed a federal habeas corpus petition,

pursuant to 28 U.S.C. § 2254, raising several claims for relief, including a claim that the trial

court imposed a vindictive sentence. In that petition, Mr. Bowles noted that he had been

i Mr. Bowles alternatively refers to himself as “Bowleg” and “Bowles.” Additionally, 
court orders vary in how they spell his last name. However, as the district court referred to him 
as “Bowles,” this name will be used for consistency.



resentenced in 2005. It was denied on the merits, and, thereafter, in 2013, Mr. Bowles filed a

motion for relief from judgment, under Fed. R. Civ. P. 60(b), which the district court construed 

as a second § 2254 habeas petition, and dismissed for a lack of jurisdiction because it was second

or successive.

In May 2016, Mr. Bowles filed an unauthorized successive § 2254 habeas corpus petition 

arguing that the 10-year mandatory minimum aspect of his sentence, under the “10-20-life” 

sentencing scheme, was improperly applied to his case because he did not meet the requirement 

of being a criminal known to use a firearm. Specifically, Mr. Bowles argued that he did not have 

a prior history of using firearms to commit violent offenses. Mr. Bowles also asserted that the 

prosecutor’s representations at his original sentencing hearing resulted in the sentencing court 

being under the mistaken impression that it was required to sentence him to 20 years’ 

imprisonment. Mr. Bowles acknowledged that his original sentence was reduced in 2005, after 

he successfully challenged his mandatory minimum 20-year sentence in state court, but his 

revised sentence was still improper. In support of his habeas petition, Mr. Bowles provided 

copy of the November 2005 order, granting his Fla. R. Crim. P. 3.000 motion and determining 

that the 20-year mandatory sentence was improper.

A magistrate judge issued a report and recommendation (“R&R”), recommending that 

Mr. Bowles’s § 2254 petition be dismissed for a lack of jurisdiction. The magistrate judge 

determined that Mr. Bowles had filed a federal habeas petition in February of 2008, which was 

denied on the merits, and he had not obtained permission from this Court to file a second or 

successive habeas petition.

Mr. Bowles objected, asserting that his petition was not successive because he was 

raising, for the first time, his resentencing claim, and because his petition stemmed from

a

a new
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judgment, it could not be successive. In November of 2016, over Mr. Bowles’s objections, the

district court adopted the R&R and dismissed the petition for a lack of jurisdiction. The district 

court specifically determined that, although the state court entered an order correcting Mr. 

Bowles’s sentence in July 2010,2 that order was not a new judgment because it did not alter the 

2002 sentence. Instead, the order merely clarified how Mr. Bowles should receive credit for

time-served. Furthermore, Mr. Bowles had filed a habeas petition in 2013, after the new order.

Accordingly, it dismissed his petition for a lack of jurisdiction and, in the same order, denied a

COA.

Thereafter, in January of 2017, Mr. Bowles filed a motion for reconsideration under Fed.

R. Civ. P. 60(b), arguing that it was improper for the district court to rely on the 2010 order, as it

was not part of his habeas petition. Rather, his petition relied on the resentencing order from

2005. He appeared to concede that the 2010 order was not a new judgment. Mr. Bowles also

argued that his .2013 habeas petition would not render his current filing second or successive

because that petition attacked his “old” judgment, and, as it was deemed successive, it would not

impact his current petition.

The district court denied Mr. Bowles’s motion in an endorsed order, determining that his 

state court judgment was entered before he filed his previous habeas petitions. The district court 

denied IFP status and a COA on appeal.

2 Mr. Bowles did not rely on a July 2010 sentencing order in the instant petition. Rather, 
the district court appears to have gone outside the district court record to find this order. 
Regardless, a review of the district court record, and an independent review of the state court 
record, shows that a state court altered Mr. Bowles’s sentence in July of 2010, and this alteration 
was separate and distinct from the 2005 amendment. Further, a review of the state court docket 
shows that, in July of 2010, Mr. Bowles’s judgment was corrected, to clarify how he would 
receive credit for time-served. This order did not otherwise alter his sentence,

3
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Mr. Bowles now seeks and COA and IFP status on appeal. In his motion for a COA, Mr.

Bowles reasserts his argument that his 2005 resentencing allowed him to file another habeas 

petition. He contends that the district court erred by going outside of the record to determine that 

it lacked jurisdiction. Mr. Bowles also moves to expand his claim to include claims for (1) fraud 

on the court, as the prosecutor persuaded the judge to improperly sentence him to a 20-year 

mandatory minimum in his original sentencing hearing; and (2) vindictive sentencing because he 

insisted on going to trial and rejected a plea agreement with a substantially lower sentence. Mr. 

Bowles asserts that the court could always consider a claim for fraud on the court.

DISCUSSION:

As an initial matter, this Court only has jurisdiction to consider the appeal of Mr.

Bowles’s motion for reconsideration, as it was filed in January of 2017, more than 30 days after

the district court dismissed his § 2254 petition. Accordingly, it did not qualify as a tolling 

motion. Cf Fed. R. App. P. 4(a)(4) (explaining that a Rule 60 motion must be filed within 28 

days of the judgment to qualify as a tolling motion).

Mr. Bowles does not require a COA to proceed on appeal. Generally, a COA is required 

to appeal a final order in a proceeding under § 2254.

Furthermore, an appeal from the denial of a Rule 60(b) motion generally requires a COA. See 

Gonzalez v, Sec’y for Dep 7 of Corr., 366 F.3d 1253, 1264 (11th Cir. 2004) (en banc), aff'd on 

other grounds sub nom. Gonzalez v. Crosby, 545 U.S. 524 (2005) (requiring a COA to appeal 

from the denial of a Rule 60(b) motion).

However, this Court has held that the dismissal of a successive habeas petition for lack of 

subject-matter jurisdiction does not constitute a “final order in a habeas corpus proceeding” for 

purposes of § 2253(c). Hubbard v. Campbell, 379 F.3d 1245, 1247 (11th Cir. 2004), Instead,

See 28 U.S.C. § 2253(c)(1)(A).

4
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this Court may review that dismissal under 28 U.S.C. § 1291. See Hubbard, 379 F.3d at 1247.

Based on the reasoning outlined in Hubbard, Mr. Bowles does not require a COA to proceed.

While Mr. Bowles is not required to obtain a COA, because he seeks leave to proceed 

IFP on appeal, the appeal from the judgment is subject to a frivolity determination.3 See 28

U.S.C. § 1915(e)(2)(B); Pace v. Evans, 709 F.2d 1428, 1429 (11th Cir. 1983). An action is

frivolous if it is without arguable merit either in law or fact. Napier v. Preslicka, 314 F.3d 528,

531 (11th Cir. 2002).

Before a prisoner may file a second or successive habeas petition, he first must obtain an 

order from the court of appeals authorizing the district court to consider the motion. 28 U.S.C. 

§ 2244(b)(3)(A). Without authorization, the district court lacks jurisdiction to consider a second 

or successive motion to vacate. Farris v. United States, 333 F.3d 1211, 1216 (11th Cir. 2003). 

This Court has recognized that “the phrase ‘second or successive’ is not self-defining and does 

not refer to all habeas applications filed second or successively in time.” Stewart v. United

States, 646 F.3d 856, 859 (11th Cir. 2011) (citing Panetti v. Quarterman, 551 U.S. 930, 943-44

(2007)). This Court has determined that a small subset of claims, which do not ripen until after 

the conclusion of an initial habeas proceeding, “must not be categorized as successive.” Id. at

862-63.

This Court reviews the denial of a Rule 60(b) motion for an abuse of discretion. See 

Cano v. Baker, 435 F.3d 1337, 1341 (11th Cir. 2006). In order to show that the district court 

abused its discretion in denying a Rule 60(b) motion, the appellant “must demonstrate a 

justification so compelling that the district court was required to vacate its order.” Id. at 1342 

(quotation and alteration omitted).

3;A review of Mr. Bowles’s motion for IFP status shows that he is indigent.

5



The district court did not abuse its discretion in denying Mr. Bowles’s Rule 60(b) motion. 

Mr. Bowles’s Rule 60(b) motion argued that the court erred in relying on a 2010 order, to 

determine that his petition was successive. Mr. Bowles further argued that his petition was not 

successive because he was resentenced in 2005, and it was the first time that he was raising a 

claim related to his resentencing.

However, Mr. Bowles’s original habeas petition was filed after he was resentenced in
si

2005, and, therefore, it was based on his 2005 judgment. Furthermore, his current claims were 

available in 2008, when he originally filed his federal habeas petition. Accordingly, he has not 

shown that his petition falls into the small subset of claims that must not be categorized as 

successive. Moreover, although Mr. Bowles argues on appeal that the court erred by looking 

outside of the record to determine that it lacked jurisdiction, the court was permitted to take 

judicial notice of court records. See United States v. Rey, 831 F.2d 1453, 1457 n.5 (11th Cir. 

1987). Thus, as Mr. Bowles has not obtained authorization from this Court to file a second or 

successive habeas petition, the district court correctly dismissed his § 2254 petition 

and did not abuse its discretion in denying his Rule 60(b) motion.

Finally, to the extent that Mr. Bowles attempts to raise new arguments—including his 

arguments that the state committed fraud and that his sentence was vindictive—on appeal, this 

Court will not consider those arguments as they were not clearly presented to the district court as 

grounds for relief. See Walker v. Jones, 10 F.3d 1569, 1572 (11th Cir. 1994) (Stating that an 

argument “not raised in the district court and raised for the first time in an appeal will not be 

considered by this court” (quotation omitted)).

>/

as successive
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Accordingly, his motion for a COA is DENIED AS UNNECESSARY and his motion for 

II’P status is DENIED, as any appeal would be frivolous.

UNITED STATES-CIRCUIT JUDGE
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, Case: l:16-cv-21697-JAL Document #: 13 Entered on FLSD Docket: 11/14/2016 Page 1 of 3
i

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 16-21697-CIV-LENARD/WHITE

KAZI BOWLES,
A.K.A. KAZI BOWLEG

Petitioner,

v.

JULIE L. JONES,

Respondent.

ORDER ADOPTING REPORT OF MAGISTRATE JUDGE (D.E. 6), 
DISMISSING BOWLES’ § 2254 PETITION (D.E. 1). DENYING CERTIFICATE

OF APPEALABILITY AND CLOSING CASE

THIS CAUSE is before the Court on the Report and Recommendation of

Magistrate Judge Patrick White (the “Report”), issued on May 19, 2016. (D.E. 6.) Judge

White recommends that the Court dismiss Kazi Bowles’ (“Bowles”) § 2254 Petition for

lack of jurisdiction. Id,

In his Report, Judge White found thatt (1) Bowles was convicted of attempted

first-degree murder and sentenced to twenty-five years imprisonment on March 15, 2001;

(2) Bowles was resentenced to twenty-five years imprisonment on June 3, 2002; (3)

Bowles filed his first § 2254 petition in federal court on February 25, 2008, see 08-cv-

20528-HUCK; (4) Judge Huck denied Bowles’ first petition on December 9, 2008; (5)

Bowles filed a second § 2254 petition on October 30, 2013, see 13-cv-23946-GRAHAM;

and (6) Judge Graham dismissed Bowles’ second petition on December 6, 2013. (D.E.



Document#: 13 Entered on pled Docket: ii/14/zuib page 3 or 3Case: l:l6-cv-21697-JAL
*

filed a § 2254 petition in 2013, seeking vacatur of his conviction and sentence.

Accordingly, his current Petition would still be second or successive.

Therefore, having conducted a de novo review of the Report, record and

Petitioner’s objections, it is hereby ORDERED AND ADJUDGED that:

The Report and Recommendation of the Magistrate Judge (D.E. 6) issued1.

on May 19, 2016, is ADOPTED as modified by this Order;

Kazi Bowies’ objections (D.E. 10) are OVERRULED;2.

Kazi Bowles’ § 2254 Petition (D.E. 1), filed on May 13, 2016, is3.

DISMISSED as second or successive;

4. A certificate of appealability SHALL NOT ISSUE; and

This case is now CLOSED.5.

DONE AND ORDERED in Chambers at Miami, Florida this 14th day of

November, 2016.

9fc;
JOAN A. LENARD 
UNITED STATES DISTRICT JUDGE

3



J

APP&M5IY t



Document#: 6 Entered on FLSD Docket: 05/19/2016 Page 1 of 6Qase: l:16-cv-21697-JALi-

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 16-CV-21697-LENARD 
MAGISTRATE JUDGE P.A. WHITE

KAZI BOWLES,1

Petitioner,

REPORT OF 
MAGISTRATE JUDGEv .

JULIE L. JONES,

Respondent.

I. Introduction
presently confined at the Everglades

has filed a pro se 

§ 2254

who isKazi Bowles,
Correctional Institution in Miami, 
petition for writ of habeas corpus pursuant to 28 U.S.C.

Florida,

number F00-2011 

for Miami-Dade
in caseattacking his conviction and sentence

the Eleventh Judicial Circuit Courtentered in
2County.

forthe undersignedhas been referred toThis
consideration and report pursuant to Administrative Order 2003-19.

cause

Kazi Bowles as well as Kazi Bowleg in1 The Petitioner's name appears as 
this Court's and the Florida courts' records.

2 A petitioner cannot proceed with a petition for a writ of habeas corpus 
in this Court unless he has either paid the $5.00 filing fee or qualified to 
proceed in forma pauperis ("IFP"). See Rule 3(a), Rules Governing Section 2254 
Cases. The Petitioner has filed a motion to proceed IFP but has not provided the 
six-month account statement from his institution. The Court would ordinarily 
provide petitioner with the opportunity to satisfy the filing fee requirement. 
However, \ because the instant petition is being dismissed sua sponte for the 
reasons discussed in this Report, this Court determines that in the interest of 
judicial economy petitioner will not be afforded additional time to-comply with 
the filing fee requirements. See Dionne v. Suffolk County Sheriff—Dep—t^ 2012
WL 3492018 (D.Mass 2012) .

1
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The Court has before it the for consideration the petition for 

writ of habeas corpus and supporting memorandum (DE# 1,
Court's file in case number 08-CV-20528-HUCK, 
docket sheets from the Miami-Dade County Circuit Court/

Court of Appeal/ and the Florida Supreme Court. No order 

to show cause has been issued because, on the face of the petition,
the petitioner is entitled to no relief. 

See Rule 4(b), Rules Governing Section 2254 Proceedings ("If it 

plainly appears from the petition and any attached exhibits that 

the petitioner'is not entitled to relief in the district court, the 

judge must dismiss the petition and direct the clerk to notify the 

petitioner.").

4), this
and the electronic

the Third

it is evident that

II. Procedural History'1
A jury found the Petitioner guilty of attempted first-degree 

murder and he was sentenced to twenty-five years' imprisonment with
a twenty-five year minimum mandatory in Florida case number F00

(08-20528 DE# 25 at 2-3). The Third2011. (App. A at 14-15); see 

District Court of Appeal affirmed his conviction but remanded for
resentencing because the sentence did not comport with the trial

State, 813 So. 2d 291 (Fla.court's oral pronouncement. Bowleg v.
3d DCA 2002) (3D01-1036) ; (App. B) . The trial court reimposed a
twenty-five year sentence but reduced the minimum mandatory to 

(App. A at 13); see (08-20528 DE# 25 at 3) .twenty years.

The Petitioner instituted unsuccessful post-conviction 

proceedings in the Florida courts. See (App. A at 11-12); (App. D);

3 The Florida courts' relevant records have been made part of the 
record by separate order and will be referred to in this Report as."App." A 
through R.

4 A' more exhaustive procedural History along with citations to the 
relevant Florida court records may be located in the Report entered in case 
number 08-CV-20528-HUCK, docket entry 25.

2
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901 So. 2d 129 (Fla. 3d DCA 2005) (3D04-2495); seeBowles v. State,
als-o (App. C, E) .

filed a Rule 3.800 motion to correct an illegalHe then
sentence that the trial court granted in part, and his minimum 

mandatory sentence was reduced to ten years oh February 21, 2006.
(08-20528 DE# 25 at 5) . The Third District Court

2007. Bowles v. State,
(App. A at 9); see
of Appeal per curiam affirmed on March 14,
951 So. 2d 846 (Fla. 3d DCA 2007) (3D06-739); (App. F).

On February 21, 2008, the Petitioner filed his first Section 

2254 petition for writ of habeas corpus, case number 08-CV-290528-
and the2008,It was denied on the merits on December 9,

Eleventh Circuit denied the Petitioner's motion for a certificate
HUCK.

case number 09-10295.of appealability on May 20, 2009,

The Petitioner filed a second Section 2254 motion to vacate on 

2014, case number 13-CV-23926-GRAHAM. It was dismissed 

as successive on December 6,
October 24,

2013.

Meanwhile, the Petitioner's collateral attacks on his 

conviction and sentence in the Florida courts continued. See (App. 
A at 2-8); (App. H-Q). The trial court finally prohibited him from 

filing further pro se collateral attacks on his conviction and
2015. (App. A at 2). The Third District per 

curiam affirmed. Bowles v. State, 2015 WL 7007798 (Fla. 3d DCA Nov.
Sentence on June 22,

12, 2015) (3D15-1426) ; (App. R) .

The Petitioner filed the instant Section 2254 habeas petition, 

his third, on May 9, 2016.

3
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III. Discussion
("AEDPA")The Antiterrorism and Effective Death Penalty Act 

requires that:

Before a second or successive application permitted 
by this section is 
applicant shall move in the appropriate court of appeals 
for an order authorizing the district court to consider 
the application.

thefiled in the district court,

28 U.S.C. § 2241(b)(3)(A).

A three-judge panel of the court of appeals may authorize a
second or successive application only if it presents a claim not

(a) relies on a new retroactive rulepreviously raised that either: 

of constitutional law that was previously unavailable; or (b) for
not have been previously 

diligence and the facts
the factual predicate could 

discovered through the use of due 

underlying the claim would establish by clear and convincing

which

finder . would have 'found theevidence that no reasonable fact
28 U.S.C. §petitioner guilty but for the constitutional error.

(B)(I)-(ii); 2244 (b) (3) (B). If a petitioner files a2244(b) (2)(A),
petition without first seeking 

permission from the appellate court, however, the District Court is 

"without jurisdiction to entertain it." Burton v. Stewart, 549 U.S. 

147, 153 (2007) .

second or successive habeas

Section 2254Because the Petitioner has previously filed a 

petition that was denied on the merits and he has not obtained
permission from the Eleventh Circuit pursuant to Section 2244(b), 
this Court is without jurisdiction to consider the instant

successive Section 2254 petition.

4
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this case, he should 

Eleventh Circuit Court of
If the Petitioner intends to pursue

forthwith apply to the United States
authorization required by Section 2244(b)(3)(A).Appeals for the

form to apply for such 

Under the circumstances of this
The petitioner will be provided with a
authorization with this report.

that either a direct'transfer of the casecase it does not appear 

to the Court of Appeals pursuant to Section 1631 or a stay of the
Holt,would be appropriate. See generally Guenther v_^present case 

173 F.3d 1328 (11th Cir. 1999).

IV. Certificate of Appealability
A State prisoner must obtain a certificate of appealability

28appealing the denial of his federal habeas petition.
§ 2253(c)(1)(A). A certificate of appealability may issue

"substantial showing of the denial

before
U. S .C.
only when the petitioner makes a 

of a constitutional right." 28 U.S.C. §' 2253(c)(2). This standard
"reasonable jurists could debate whether (or, for that 

the petition.should have been resolved in a 

that the issues presented were adequate to
" Slack v. McDaniel, 529

is met when 

matter, agree that) 

different manner or 

deserve encouragement to proceed further. 

U.S. 473, 484 (2000). Further, as noted by the United States

Supreme Court:

When the district court denies a habeas petition on
reaching the prisoner's 

a certificate of
procedural grounds without 
underlying constitutional claim, ... 
appealability should issue only when the prisoner shows

would find it debatable 
valid claim of the denial

both that jurists of reason 
whether the petition states a

constitutional right and that jurists of reasonof a
would find it debatable whether the district court was 
correct in its procedural ruling.

113, 118 n. 3 (2009) .Quarterman, 555 U.S.Jimenez v.

5
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The Petitioner has filed the instant successive federal habeas
from the Eleventhpetition without first obtaining permission 

Circuit Court of Appeals. Therefore, a certificate of appealability
is not warranted. If there is an objection to this recommendation

that party may bring this argument to theby either party, 

attention of the District Judge in objections to this report.

V.Conclusion

Based upon the foregoing, it is recommended that this petition
dismissed, a certificate offor writ of habeas corpus be 

appealability not be issued, and this case be closed.

Objections to this report may be filed with the District Judge 

within fourteen days of receipt of a copy of the report.

SIGNED this 19th day of May, 2016.

UNITED STATES MAGISTRATE JUDGE

(ENCLOSURE)

Kazi Bowles 
M2 3 610
Everglades Correctional Institution
Inmate Mail/Parcels
1.5 9 9 SW 187th Avenue
Miami, FL 33194
PRO SE

cc :

Office of the Attorney General ' 
Miami, FL 4

6
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MAR O'R.ZOW
David J- Smith 

Clerk

IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT

No. 17-12720-G

KAZI BOWLES,
Petitioner-Appellant,

versus

FLORIDA DEPARTMENT OF CORRECTIONS, 
ATTORNEY GENERAL, STATE OF FLORIDA,

Respondents-Appellees.

Appeal from the United States District Court 
for the Southern District of Florida

Before MARTIN and JILL PRYOR, Circuit Judges.

BY THE COURT:

Kazi Bowles has filed a motion for reconsideration, pursuant to 11th Cir. R. 22-l(c) and 

of this Court’s January 12, 2018, order, denying his motion for a certificate of appealability 

as unnecessary, and denying leave to proceed in forma pauperis, from the denial of his Fed. R. 

Civ. P. 60(b) motion. Bowles has also moved to supplement the record. Upon review, Bowles’s 

motion for reconsideration is DENIED because he has offered no new evidence or arguments of 

merit to warrant relief. His motion to supplement the record is DENIED AS UNNECESSARY 

because the records he asks this Court to consider have already been considered.

27-2,
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” . case l:08-cv-20528-PCH Document 1 Entered on FLSD Docket 02/28/2008 Page 6 of 19

ii Page 6
<SiAO 241 
(Rev. 12/04)

or motion?hearing where evidence was given on your petition, application,(6) Did you receivp a 

10 No□ Yes
(7) Result: f^ElvllEjbi

(8) Date of result (if you know): SEPTEMBER 14\H 20CH
(d) Did you appeal to the highest state court having jurisdiction over the action taken on your petition, application, 

or motion?

1
y£s

Yes □ No(1) First petition:

(2) Second petition:

(3) Third petition:
(e) If you did not appeal to the highest state court having jurisdiction, explain why you did not:

appealed All Pcer-CaJViencM

2f/Yes 

(0 Yes

□ No

□ No;i \

I
I

i which you claim that you are being held in violation of the Constitution, 
Attach additional pages if you have more than four grounds. State the factsFor this petition, state every ground 

laws, or treaties of the United States, 
supporting each ground.

on12.

------- ---  in the faW! ™|lrl v«.. orii-rtlv fe' g1-” l'"1- "rl
.Jh nt. which von reroetfactlon Kite federal co|in. Also, if you fail to s=l forth »" the

he barred from presenting additional grounds at a later date.

CAUTION:
remedies on
prounds in this petition, you may

ground one:-|££ £a)£T£ VIOIA1FD DbR3XAkft5 5TF; (TF AMb
I4TH AMeNbMBsfT R16WST0 a f^r JlW TTfAL.•l

cite law. Just state the specific facts that support your claim.):(a) Supporting facts (Do not argue or

CoORTS \Z(0IAT8-) THb DfcfQWOTS 5TA (oW AhJb_)4TF 

AMEKILFBOT RlGtTO lb A FAIR STORY TRIAL BY MOT HAVlKJGTFb 

tOcKbS ACJUAL FhSSFSSdO I Kl BtfENbAfTS IliFCRMATlC^ AMb NOT
ALin^iK) Gt TPF JURY TO MAKE A SPECIAL FlNCMCa THAT b£FFi4£y\NT 

ACrOAOM R)T£BSeD A FIKCARK1 AS RFQ0lR6(T

;!
i
i!

s!

i

(b) If you did not exhaust your state remedies on Ground One, explain why:

i
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•&A0 24! 
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Page 7

Direct Appeal of Ground One:

(1) If you appealed from the judgment of conviction, did you raise this issue?

(c)

□ Yes □ No

(2) If you did not raise this issue in your direct appeal, explain why: .
TUB ISSUb WAS PRESENTED CM A 3SraA) MOTlONl AWD 

WAS APPEALED TO 1H£ CxC.A.
(d) Post-Conviction Proceedings:

(1) Did yoiyfaise this issue through a post-conviction motion or petition for habeas corpus in a state trial court? 

B Yes O No

(2) If your answer to Question (d)(1) is "Yes," state: 

Type of motion ot petition: s. 8 co(a)
Name and location of the court where the motion or petition was filed:

IITH JUDICIAL CIRCUIT COURT
Docket or case number (if you know): p "2_ Q / |

Date of the court's decision:

Result (attach a copy of the court's opinion or order, if available):

□ No(3) Did you receive a hearing on your motion or petition?

(4) Did you appeal from the denial of your motion or petition?

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal?

(6) If your answer to Question (d)(4) is "Yes," state:

□ No

□ No

Name and location of the court where the appeal was filed:

blSlKlCT CdO£T OF APPEAL
Docket or case number (if you know):

Date of the court's decision:

Result (attach a copy of the court's opinion or order, if available):

P.C.A.

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:
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(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you have 

used to exhaust your state remedies on Ground One:

ground TWO: | KJEFFisCIWb A<£lS(AK)C£ OF T£/AL Gou^FL HAllDi^b lo RfcZATb 

Fl&\ fKl VlOlAnSK/ OF F£FBJPAMF> tom AfOto lFTt\ AM&JbM6fOT
(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

tre Deramir '5 trial counsel paibtRsD iNEFFEOWb 

Assistance WHEW she failed To reme A HWoRABle 5 YtAR
PLEA OFFER fORTHE ATTEMPTED MURDER CASEIN VIOLATION OF 

DEFENDANT’S SIXTH AND FODRTEOUTR AMENDM6AJT6

(b) If you did not exhaust your state remedies on Ground Two, explain why:

JDirect Appeal of Ground Two:

(1) If you appealed from the judgment of conviction, did you raise this issue?
(c)

□ Yes No

(2) If you did not raise this issue in your direct appeal, explain why:

because this issue ujas wot oeseoao and reseeded Fee
APPELATE SSUIEI/J

Post-Conviction Proceedings:

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?
%}/ Yes □ No

(2) If your answer to Question (d)(1) is "Yes," state:

(d)

Type of motion or petition: ft£T COKWOoM Karlov)
Name and location of the court where the motion or petition was filed:

i ith judicial circuit cooer (Miami-)
Docket or case number (if you know):

Date of the court's decision:
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Result (attach a copy of the court's opinion or order, if available):

d No
□ Yes(3) Did you receive a hearing on your motion or petition?
■S^Yes □ No(4) Did you appeal from the denial of your motion or petition?

to Question (d)(4) is "Yes," did you raise this issue in the appeal?
ff^Yes

□ No
(5) If your answer

(6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the court where the appeal was filed:

D STRICT CCti£T OF APfm_
Docket or case number (if you know):

Date of the court's decision:
Result (attach a copy of the court's opinion or order, if available):

P. C. A

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:

Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you : 

have used to exhaust your state remedies on Ground Two

Other(e)

'TRial CotiRT A P&SUMPTioM Ol Vi^CftVF
SFMTBMCfc:

GROUND THREE:

or cite law. Just state the specific facts that support your claim.):(a) Supporting facts (Do not argue

Tl?/AL CnOKT IMPOSED A PRESUMPTION! OF VlNDlClWt 
SEWTENCJE ik) VIOLATION OF DEFENDANTS SIR AND IHTH

Amendment Riarrs and further denied him all 

rights under the doe process Clause
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(b) If you did not exhaust your state remedies on Ground Three, explain why?

(c) Direct Appeal of Ground Three:

(1) If you appealed from the judgment of conviction, did you raise this issue? d No□ Yes

(2) If you did not raise this issue in your direct appeal, explain why:

this issue ojas wot ealsecoW Directappeal it ojas
RAISED OlJ A 3.&ET) fosT-CONWiaiaJ MDlioW

(d) Post-Conviction Proceedings:

(1) Did yourraise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?

B Yes □ No

(2) Ifyour answer to Question (d)(1) is "Yes," state:

Type of motion or petition: ^ ^)SO

Name and location of the court where the motion or petition was filed:

ttflT PjROIIT CQJRT 0 IHR JUDICIAL ClRCOiT COOPT (MlAMlJ
Docket or case number (if you know): 

Date of the court's decision:

Result (attach a copy of the court's opinion or order, if available):

DEHlED /unu All L53J6S IWTAE K3H0N 6BWG, ADDRESSED

No 

in No

(3) Did you receive a hearing on your motion or petition?

(4) Did you appeal from the denial of your motion or petition?

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal?

(6) Ifyour answer to Question (d)(4) is "Yes," state:

□ Yes 
V?' Yes 

0*  ̂Yes
□ No

Name and location of the court where the appeal was filed:

3RD DISRICT COOKT OF APPEAL
Docket or case number (if you know): 

Date of the court's decision:

Result (attach a copy of the court's opinion or order, if available):

P. 6. A.
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(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:

Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you 

have used to exhaust your state remedies on Ground Three:
(e)

ground four: FUNDAMENTAL ERROR iNI'fFLCfWE ASSISTANCE Or
TBal Counsel directing verdict for ihe state in violauoT

(a) £?p^onmgtaSs O^notl^ueortijreC. Just state the specific facts that support your claim.):

The defendant recewed iNeffech\ie assistance of trial
COUNSEL WHEN COUNSEL FAILED To OBJECT AND PRESERVE 
FOR APPELLATE REVIEW, TRIAL COURTS REMARK DIRECTING 
VERDICT FOR iHb STATE IN VIOLATION OF (s>TH AND I4TH 
AMENDMENT OF O.S. GONSTnUllON

(b) If you did not exhaust your state remedies on Ground Four, explain why:

Direct Appeal of Ground Four:

(1) If you appealed from the judgment of conviction, did you raise this issue?
(c) O^No□ Yes

(2) if you did not raise this issue in your direct appeal, explain why:

This issue; ojas RAistk om my 3.2So Post Coo\iiorKf motioiO
Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court? 

□ No
(2) If your answer to Question (d)(1) is "Yes," state;

Type of motion or petition: g §50

(d)

3^ Yes
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Name and location of the court where the motion or petition was tiled:

COURT(MIAMI )IITH JUDICIAL Gffifr
Docket or case number (if you know): 

Date of the court's decision:

Result (attach a copy of the court's opinion or order, if available):

DEKlIED
O Yes

0 Yes

(3) Did you receive a hearing on your motion or petition?

(4) Did you appeal from the denial of your motion or petition?

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal?

(6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the court where the appeal was filed:

□ No
□ No

district Court a- apfkal
Docket or case number (if you know): 

Date of the court's decision:

Result (attach a copy of the court's opinion or order, if available):

P.C.A.

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:

Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you 

have used to exhaust your state remedies on Ground Four:
(e)
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THE DLFEMbANT RECEWEb IMEfFECTwE ASSISIAMCE OF 

1R/AL COOMSEL (AHEM CDOfctL FAILED To iMFOm 

DEFEMDAMTOFTHE APPLiCABlUTV OF 85% PERCEAlT 

GAlM-TlME CotJSEQOEtOCEO IM VIOLATED OF b&FEMDMb 

SIX AMD I4TH AMEWbMEKJTS OF ITS foMSTlTOTicM

THIS GKtjMD WAS RAISED 0>i FLAiiTlFF 3.2DO 

hAoTlotvJ FOR foST-GDNVlOlcM RELIEF IWTHE IITH JUDIOAL
fiRCorr court a Mb appealed To ibe 3rd b ca. 
this issue was demied omihe merits a*od p.c.a 

1(0 THE 3RD D.CA

QRSUKits (o
THE TRIAL COURT ERRORED lM FAlLWGTo ALIDD 

THE DEFEMSETo IMPEACH THE VICTIM WITH THE TTPE OF 

PROA COHMtCftoH HE HAD SlMCE THE VICTIM’S DBJiAL 

HAD BEAPIMG OM RAlHTiFF'S DbFEMSE INl VIOLWcH OF 

RAikTiFFS STB AMD I4TH AMBVDMQOT OF U.S. GoMsmUTlCKl

THIS GRTlJD uJAS oEfeCEDTo IWTHE TRIAL GTfT
amd Raised oiM Raiwtiffs direct appeal., A Mb rr usas
DEMIED iHTFE SRD.D.CA.

12. A
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t
-TRIAL foORT CoMMITfBb Rtft>AM£KSrAL- EKFcR 

RMUvS&lb <3W£ RbSUlKQi JtKM iriSTKOCTloMS 

.DkI DLMTct^ OF EXCt£AB(£ AHOOtiSIifMBU; ATTtMPiEft 
isi VICLAHon! Ot PlAlTflffiS WTU AMEMDMHJlSHOHlClAF

due: PROCESS

6^)^ IJAS RAISED Osl PLAnTOR- i> 3.%5o1H6
fv\DTiONl Fo^ FD5V CdMCTO)-R£U0- IK^TF6^bLB)EKnH 

JODIQAL CTCOfT COO^T'AMD APPEALED To IFE5KD 

DI5KICT Q30FT OF/^PEALTIttlS _ ISSOE U3A5 DBJIEk oM
TP£ MIEKfiS irOTtAbTFlAL CooKF At\)D P.C A. )K\TAF 

3RD -DISTRICT (TO&T £F APPEAL.

12. 0
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STKWAEMOfm FACT
On debrcoru 2S, 2cn -the, appellee after being 

found quittu of M. offexcoi; Me,mplCd didst dffiferc 

moi'dCr OijrxcMXct -for •; Adeem n aiil ih<- tried Coord 

Tbs draleS paateo was+o h&c& sxtktud^'fsa 

Loi\F>/2o)miftirt-i!N\ fro<ijlGtfcf!| iftvpceed. Trial KWid 

Ms (dbero - Ayala arqoed That The. Card itfe certain 

mKqefcn ei< qaw^ar«e& into tonsirkratm Qnd ivv-pcsL 

a sefiterce ci(D)yearsrrte. ecurtrukMlC eaieivpiarw'Tq 

miKaattnq -tem-thic. Dsoiite. toas intercffcd ta te 

state. Tht Coord Then pcltklu aclrnxistel The sink, 

fed do dm do deft The. Court what do cfo.lhe state.
Then vvt..va;imrtivd the. iow ax u>; mmimorix mQrYtebnj) 

aeiiterwa fcu stcrtreq mat or. kss. Ire. fvqjbitt M. 

appellant qomu and -tfcm Tt£ indbrarcrifoA .id axp> he. 
sRd m MfehVn ora he law requires ^anaxs
toveors rortmun (etMabaj. This 

ihttecid The -trial cavt do aaxrih &m w\m gater
eiTMYtdW'itfs befcw ihe,(2) years 

by dekfUTinteQ such sndh'v c must be impcsTd and oped 

such uxrUKwftV, impifL ftn overall xaU’cv:? olfZSiycYS
SDWi mYJKWl,cnm.

MuRhfo an artomeq ioy\ informed of Florida taw on 

minimum rryiiYtolaq senknfift) Knew Thai The pry's difdfrf) 

eortened on The. \Kf<M fatN) rd The a!leqcThaes‘\n te 

ihfosiMtn dekirn'ro Tv*. punishr'neftf do M reqxserL vno 

mtef-eprmtadon cogs mmrtat &s do hao ten The Ceord , 
toott (mpoee-servkttfe.. Mfrtikro onli^ mnde w«. wrisRffealatn 

iottt-x The. irkdk That M font- iwi(m-ank«:‘iAg no less Twin 

m w^rs^ws«ycri'i-
2
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~Tf£. (xhfcner with no skjnitentpncf (Kofdions 

as a retort of ihr eocft r<iyi'og On te n\isrepws:f 

due. to iheeaoA abacdonirg any Mili£ytton oYwfAstaiixtte 

Sam\\ yeaio later u\ ®cs frvt pdJfcrer -fte a rose 

3,200 (aprofon ishienuias fjfQfxteA Gfd the. revising
sofcstiwricn jbctjo ohorn

mu3\mn rrordatera Id (jdyyfear rn'Miwuh VhO/dabtLj 

\ . .mw iu, SRrciifd- ibo soppits umt* 

%ddi Mr.-tifcro‘s Wclotent prccM.on Wte eobft and 

sJral/f not lx relied upo to pBed the, oderaW wp:&ten 

of 4v!.«iki-4k!d£o)y€ifs uShieh sinaii be vaunted etfd w 

pet-tour srcoid lx RinareteEl b&eK+o to laser eotttto 

a tojJ 3cdMix| ixan'i'g u)ith M roitigato disrxdfcn 

asiofts ofioimM eoitokpate bath?, Mat eoud.

ttm

xO'Muenlij fedocri ttvt pOTfawi<T_

(<2o)y£ar 

Consisted 10 

had d
o

%L

ln£avpfefc rAdbas drdfe duo 

“"Tbs. pdftbrer stete> M va his exhbds ftx nndm 

M-o/r irxorApteteo, Ths pdrhW sWfls. fri * 
or>d ik +ifd pcqe d M mdfce u'ere SAT t> -ibis 

end oqjA -te sbd) be Ccx>d Mr VY\is etafeA was tthauskd 

toe iouRf e&oArta vfed iht Wfel wAVs pim 

or CbrteA M -efert c£ tods tserd tht t«Kfe. mims _ 
tosold d evto ^ddtorQ/smdf;jbi Tor Rid io OjatrA Id 

o\r/(\o'd

p fiha­

te
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ARGUMENT

I nd pehHoner is precrtlq mrtefated 

m xft'doHcr'i dt toe W* amnimm of
itk eafkkbiw r-yxj<x<!& through adu’to.L 

S'rdionli.di Iha-fbifidQ eoftsWtto^bq
,*.f\ C! •utlCfsv Shi! t.CO.<. ' ‘ l' J

opoo> W.aa)ft to vbtaKon of his due. preset 

ri q Hte> q ta < si f'kmnq pdeeali rq.
li'tU'UU

_L.n itve tcdtoftl esse. Iht ptefetr asserts tote- Ws 

forteidiicral rights trt his sumicQ skk COJiVnfaA'nQ 

held tYtcsTd-ttosaiitj baaoss? toe.pfosawrMr.uasM 

RlCfo irteertiorattu Cowflrted fed 0pm to Pate-b pet'toe, 

-Hite court -b> aivte toe petitioner fin\nc*®££o ujxoara
KftWee

LOGS

_ ihA-acatfert behoeon M, Yrite tefe toe. 
cl;itiTt.* can's? at toe state ti toe sefttorting 

hearing dross the states opening argomfe curtaining tt, 

eiidtmasb d toe. petitioners ®fe iVie state postytor m 

fe parti cobr swknee. M KuMi kke
■cAQllq toimited fete open toe Gfe tij 

q to? (edge b a/fete toe petto t.r to a ^ 

minimum iWiteaby (20 yw sentence, tete eammxf
tois vetsr mini mom mirdoferq. toe state m felso
ufefero tote toos n^-appk'cobie.dp _ to pmtortfes .
setteendna hearing tbr the pjtpDScdr mk/tonalli] Baoanq 

toe eoste do aboffba tfeieicteicn and iwpcK. a harsher 

Sentence., toe p^rer^ due pb»s. f i ghh io a tai r 

senteccirct hearing has been videfe Kamo? (he. fraud

line. dialcftue. 
pibEcater ana

aftpuscj _ 
UY\pD&&\ unHaI
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PjDMMiIW the Gait. She, tjxiii icntn lOOUid iikslhu food 
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in the Good- at Gi rnihiMOm he bnrfaet lbs fej) 

V®fs mmirniAA rdOmtaiofa thd~ is fFfpYed bu M 

legislate JI dont beltxvti tee. is ant] m+igikicn 

eiratemms -Hod goduH $aose the. cad is delink 

item ft-

/x (jre p- 25 andSee

\N

1 he. p&Karer sides Had IhP sicriemed wade hy tte, 

pDseeefor is tmtefteiaste Ws appiipbt'lite| ioMy 
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\Y& pehimab <?os? a ypfdtettea o.xc drafted iJpa^M ^ 
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