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UNITED STATES COURT OF APPEALS FOR THE TH[RD CIRCUIT

C.A. No. 18-2352
GREGORY A. BARTO, Appellant
| V.
SUPERINTENDENT ROCKVIE:W.SCI, ET AL.

~ (M.D. Pa. Civ. No. '1-16-cv-01v799)

Present CHAGARES RESTREPO and ‘SCIRICA Circuit Judges

Submitted is appellant’s request for a certlﬁcate of appealability under 28 U.S.C.
§ 2253(0)(1) in the above—captloned case.

Respectfully,
Clerk

ORDER
Barto’s request for a certificate of appealability is denied. J urists of reason would
agree, without debate, with the District Court’s conclusion that the two claims Barto -
raises in his apphcatlon for a certificate of appealability are procedurally defaulted, and -
~ that he cannot overcome the default, for substantially the reasons provided in the Court’s’
May 21, 2018 memorandum. See 28 U.S.C. § 2253(c)(2); Slack V. McDamel 529 U.S.
473, 484 (2000).

. | By the Court,

‘s/Michael A. Chagares |

Circuit Judge o
: - | ‘ A True Copy
Dated: March 1, 2019
o | @,@m@«xgwt
kr/cc: Gregory A. Barto - - Patricia S. Dodszuweit, Clerk

Kenneth A. Osokow, Esq. | . Certified Order Issued in Lieu of Mandate
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IN THE UNITED STATES DISTRICT COURT |
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

GREGORY A. BARTO,

Petitioner _ K
' No. 1:16-¢cv-01799 -
\2 -
(Judge Kane)
MARK GARMON, et al.,
Respondents
. _ MEMORANDUM

On August 30; 2016, the Court received and ﬁled a petitiovn for a writ of habeas corpus
'éubmitte_d pui'suaht to 28 U.S.C. § 2254 signédAby Petitioner Gregory A. Barto (“Barto”). (Doc.
“No. 1) Bartois incarcerated at the State Conectional Institution at Rockview,. in Bellefonte, |

-Pennsylvania (“SCI-ROCI{Vie“r”). (Id) ' -
I.  BACKGROUND o
" Barto challeng_és his sentence of thifty—ﬁvé to seventy year’s imprisonment, which was

imposed after he was convicted by a jury on May 7, 2010 of numerous sex and corruption

* offenses related to separate female victims in the Court of Coﬁmon Pleas of Lycoming County.

(Doc. Nd. 17-1, Ex. 11); Commonwealth v. Barto, Docket No. CP—41—CR-OQOO844-2009
.(LyCOming._Cty. C.CP). :l:he offeﬁses included forcible répe, ten‘o_ristic threats; ‘cormpticvm of
minors, sexual exploitation of children, and sexual abuse of children. (Id.)

Barto filed an.appeal t’o the Superior Court of Pennsylvania, challengihg the trial court’s

(1) decision to consolidate the charges; (2) failure to grant a mistrial following a victim’s remark

' A federal habeas court may also take judicial notice of state court records. Minneyv.
Winstead, Civ. No. 12-1732, 2013 WL 3279793, at *2 (W.D. Pa. June 27,2013); see

also Reynolds v. Ellingsworth, 843 F.2d 712, 714 n.1 (3d Cir. 1988). Accordingly, in reviewing
this petition, the Court takes judicial notice of the publicly-available dockets of Barto’s criminal
and collateral post-conviction proceedings in the Court of Common Pleas of Lycoming County,
the Superior Court of Pennsylvania, and the Supreme Court of Pennsylvania. C
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- about Baﬂo’s prior criminal activity; and (3) alleged deprivation of Barto’s right to confront a
witness with prdof of bias or bad moﬁvc. (Dé)c. No. 17-1, Ex. 12.) The Superior Court affirmed
on August 17, 2011. (Id.) Barto then sought Lan allowance of appeal with the Supreme Court of
Pennsylvaﬁia, which \;vas denied on January 25, 2012. (Id., Ex. 11.)

Upon conclusion of direct review, Barto filed a pro s_é petition for collateral relief under
the Pennsylvania Post-Convicﬁon Relief Act (“PCRA™), in the Lycbming County Court of .
Common Pleas (“?CRA Court”) on October 25, 2012. (d., Ex.V15.) , Sul?sequéntly, Counsel was
appointed and broceeded to file an amended petition, followed by a seéondamendgd petition.
~(Id., Exs. 16, 17)) Baﬁo, through his PCRA counsel, asserted claims of ineffective aésistaﬁce.of
counsel fm‘failing to file a timely post-sentence motion or appeél regarding (1) the sufficiency of

_evidénce; (2) the weight of fhe’evidencé;_and (3) ‘the diScfetionary aspects of sentenﬁng in light . |
‘of the c’ouﬁ’s sentence of thirty-five to seventy years. (Id., Ex. 17.) OnJ anuai'y 2, 2015, the -
PCRA Court provided notice to the parties that it intended to dismiss the second amended PCRA -

: pétitioﬁ without a‘.héa‘ring (id., Ex; 18), and on February 2, 2015, dismissed the second amended
petition (id., Ex. 19).

A ) ' o
On March 10, 2015, Barto filed, pro se, a timely notice of appeal to the Superior Court

- (1d., Ex. 13), as well as a petition requesting a Grazier hearing.? On Aprii 9,.2.015.; after a hearing
was held, thé_PCRP; Court found that Baﬁo had knowingly,_ intelligently, and Voluntafily waived ..
his right td appellate counsel, and thus permitted him to 1'ep1'e.s‘¢nt hirﬁselﬁ' (Id., Ex. 20.) :
Attorney Cronin was appointed as étandby cqunsel for Barto. (Id.) On appeal to the Superior
Court, Barb presented the follewing issues; (1) whether appellate counsel was ineffective for

faﬂing to challenge the sufﬁciehcy-of evidence in regafds to victims N.B. and A.W; (2) whether -

? Commonwealth v. Grazier, 713 A.2d 81 (Pa. 1998).
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Barto was entitled to an evivdentia'ry hearing based on after-discovered evidence that the

investigating trooper was arrested for similar offenses prior to Barto’s trial, and such a hearing is

- warranted to determine if t-he Commonwealth violated Brady v. Maryland, 373 U.S. 83 (1963);
_ (‘3) whether trial counsel was ineffective for failing to inform Barto that he could have character
witnesses Vtestify as to his non-violent reputation, thus denying Barto his Sixth Arnendment right
to effective counsel and Fourteenth Amendment right to due proce.ss;‘and (4) whether Barto had
adeqnate counsel during the PCRA p‘roceedingA, as appoihted counsel neither communicated with
Barto, nor informed him that an amendeti petition had been filed on Batto’s’b_ehalf._. (I_d.,-Ex_. 13)
Upon review, the Superior Coujrt held that Barto’s in‘effecltive assistance of counsel claim
regardin g the snfﬁci.ency‘ of evtdence ae to NB was waived due to Barto’s failure to brief the |
claiin propérly.® (Id. at 66.) With regard to the remaining three clailne, the Superior Court found
hat Barto waived these claims because he had not raised them n elther his PCRA petition or in
the 1925(b) statement. (Id. at 66-67.) Accordingly, the Superior Court afﬁrmed the PCRA.
Coult’s decision en July 26, 2016. (Id. at 68.) Barto did not seek an allowance of appeal with’
the Supreme Court of Pennsylvania. Rather, on August 30, 2016, Barto, proceeding pro se, filed
the instant federal petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2254. (Doc No |
1) ThlS Court directed Respondents to file an answer, motlon or other response to Barto’s
habeas petltlon (Doc. No. 6) and on June 15 2017, Respondents filed an answer to Ba1to s
petition, assertlng that all clalms were e1ther without merit, deemed walved, or proc_edurally |
barred (Doc. No. 17). Barto subsequently filed a traverse on July 20, 2017. (Doc. No. 1.8.')

Having been fully briefed, this petition is now ripe for disposition.

3 The Superior Court noted that Barto abandoned his clalm in regards to victim A.W. (Id. at 66.)
* A Rule 1925 statement is filed by appellants in Pennsylvania state appellate court wherein they

must list all of the issues complained of on appeal. If an issue is not listed in the Rule 1925

statement, it is considered waived for purposes of appeal. Pa. R. App. Pro. 1925(b)(4).

3



'IL  LEGAL STANDARD

Habeas corpus is an “‘extraordinary remedy’ reserved for defendants who were

‘grievously wronged’ by the criminal proceedings.” Dunn v. Colleran, 247 F.3d 450, 468 (3d

Cir. 2001) (quoting Calderon v. Col¢man, 525 U.S. 414, 146 (‘1998)). Thé exercise of restraint

' b)‘/va fe,derai céuﬂ_in reviewing‘and granting habeas relief is appropriate due to considerations of
cbmify and federaﬁs'm. Englev. Isaac, 456 ;J.S. 107, 128 (1982). “The States possess primary
éﬁthority for defining énd enférbing £he criminal law. In Cfiminal ’_[rialvs thcyvalso Hold the 1nitial
1‘§:Sl;ollsibi1ity for vinhdi.catiné constitutional rights. Federal intru‘s‘i‘on-s il}to stéte criminal trials
fmstra;tc both the States’. sovereign power and their good-faitﬁ attempts to honor constitutional

law.” Id. States also have a recognized interest in the finality of convictions that have survived

" direct review within the state court system. Brecht v, Abrahamsoﬁ, 507 US 619, 620 (1993).
| A district Icourt may entertain an applicationv. for a writ of 'habea.s corpus filed by a person
in state custody “only 0.1'1 the grouﬁd that he is in cusfody in violation of rth_e Constiﬁltion or Iavsv/s.
of the Unifed States.” 28US.C. § 2254(aj. Absent speciél-circumstahces, .tfxe petition “shall nOt
-be granted unless it appears that . . . the applicant haé exhausted the remedies availa‘b.lle in the
courts of 'the state.” Q § 2254(b). If an applicant has fhe right to raise the questions presented
~under any available state procedure, he shall not be deemed to have exh_austéd the remedies
available. Id. § 2254(c). Ifa claim presented ina § 2254 petiﬁon has been adjudicated on t_he
merits in state court prcA).ceedings, habeas’{relief éanno_t be gl‘dntéd unless': |
. the adjudicati.on of the claim — (1) resulted in a decision fhat was
contrary to, or involved ar unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of
- the United States; or (2) resulted in a decision that was based on an

unreasonable determination of the facts in light of the evidence
presented in the State court proceeding.



1d, § 2254(d).
. DISCUSSION
Barto presents the following four grounds for relief in his habeas petition:

(1) that trial and nppellate counsel were ineffective for failing to
challenge the sufﬁ'cieney of the evidence regarding N.B.;

(2) that the Commonwealth V1olated rady for failing to dlsclose ;
evidence that the 1nvest1gat1ng trooper was arrested for similar -
offenses that occurred prior to Barto’s trial;
. (3) that trial counsel was ineffective for failing to inform Barto that
he could have character witnesses to testify as to his 1eputat10n
f01 non- -violence; and
(4) that Barto’s due process right to a fair trial was violated when
the. trial court consolidated the forcible rape charges with the
non-v1olent char ges. :
~ (Doc. No. 1at6-10.) |
The Court will address each of these grounds for relief; first reviewing the claims for
relief the Court deems procedurally defaulted or otherwise not exhausted. The Court will then
address any remaining claims on the r_neﬁts;
A. . Exhaustion and Procedural Default _ o S, .
A federal courf, absent unusual c'ircumstances, should not entertain a petition for writ of
" habeas corpus unless the petitioner has first satisfied the e"xhéustion requirement of 28 U.S.C. §
2254(b). Under § 2254(c), a petitioner will not be deemed to have exhausted available state

renﬁedie’s if he had the right under the law of the state to raise, by any available procedure, the -

question presented. O’Sullivan v, Boerckel, 526 Us. 838 (1999). A federal c.la'im. may be

exhausted by presentmg it e1the1 on direct appeal or in post- conv1ct10n PCRA p1oceed1ngs Id. at
845. A clalm has been exhausted when it has been “fairly pr esented” to the state court. Picard v.

Connor, 404 U.S. 270, 275 (1971 )- This means that the federal habeas claim “must be /the.



substantial equivalent of that presented to the state courts.” Lambert v. Blackwell, 134 F.3d 506,

513 (3d Cir. 1997). The petition must do so “in a manner that puts [the respondents] on notice

- that a federal claim is being asserted.” Bronshtein v, Horn, 404 F.3d 700, 725 (3d Cir. 2005).
“The Supreme Court has instructed that a claim is not “fairly presented’ if the state court ‘must

read beyond a petition or brief . . . in order to find material’ that indicates the presence of a

federal claim.” Collins v. Sec’y of_Pa. Dep’t of Corr., 742 F.3d 528, 542 (3d Cir. 2014) (quoting

. Baldwin v. Reese, 541 US. 27,32 (2004)). Moreover, the habeas corpus petitionér has the
burden of proving exhaustion of all available state remedies. 28 U.S.C. § 2254. Overall, the

exhaustion requirement advances the goals of comity and federalism while reducing “piecemeal -

litigation.” Duncan v. Walker, 533 U.S. 167, 180 (2001).
“When a claim is not exhausted because it has not been ‘fairly presented’ to the state
courts, but state procedural rules bar the applicant frdin seeking further relief in state courts, the

.exhaustion requirement is satisfied because there is an absence of available State corrective

process.” McCandless v. Vaughn, 172 F.3d 255, 261 (3d Cir. 1999). Claims deemed exhausted

because of a state procedﬁral bar are proce‘durally defaulted. See, é.g., Lines v. Larkins, 208
F.3d 153, 159 (3d Cir. 2000). The district court then analyzes the claims under the procedural

default doctrine. IA The purpose of this rule is to prevent habeas petitioners from avoiding the

exhaustion doctrine by defaulti_ng their claims in state court. Coleman v. Thompsoﬁ, 501 U.S.
722,732 (1991). In Cone v. Bell, 556 U.S. 449 (2009), the United States Supréme Court
explained:

It is well established that federal courts will not review questions of federal law
presented in a habeas petition when the state court’s decision rests upon a state-
law ground that is independent of the federal question and adequate to support
the judgment. In the context of federal habeas proceedings, the independent and
adequate state ground doctrine is demgned to ensure that the State’s interest in
correcting their own mistakes is respected in all federal habeas cases. When a



petitioner fails to properly raise his federal claims in state court, he deprives the
" State of an opportunity to address those claims in the first 1nstance and frustrates
the State’s ability to honor his constitutional rights. Therefore, consistent with
the longstanding requirerhent that habeas petitioners must exhaust available
state remedies before seeking relief in federal court, we have held that when a
petitioner fails to raise his federal claims in compliance with relevant state
‘procedural rules, the state court’s refusal to adjudicate the claim ordinarily
qualifies as an independent and adequate state ground for denying federal
review. -
Cene, 556 U.S. at 465 (internal quotations and citations omitted).
However, habeas cdrpus review is not barred every time that a state court invokes a
- procedural rule to preclude its review of the federal claims asserted by a state prisoner: A state
procedural rule can preclude federal habeas corpus review “only when the state rule is
‘independent of the federal question [presented] and adequate to support the judgment.’” Leyva
V. Wllllams 504 F. 3d 357,365 (3d C1r 2007) (citing Nara v. Frank, 488 F.3d 187, 199 (3d Cir.
'2007)) The 1equlrements of mdependence and adequacy are distinct. Levy 504 F.3d at 365.

Aruleis® 1ndependent if 1t 1s not dependent on any federal constitutional question, but “[a] state

- procedural ground will not bar federal habeés relief if the state law ground is ‘so interwoven with - .

federal law’ that it cannot be said to be indep_endent of the merits of a petitioner’s federal

claims.” Johnson v. Pinchak, 392 F.3d 551, 557 (3d Cir. 2004). A rule is “adequate” if “it was
firmly established, r'eadily ascertainable and regularly followed'at the time of the purported

- default.”” Levy 504 F.3d at 366 (quotlng Szuchon v. Lehman, 273 F.3d 299, 372 (3d Cir.

2001))

A petitioner whose constitutional clraims have not been' addressed- on the mern; due to -
procedural d.efault can overcome the default, thereby allowing federal court review, if the
petitioner can demonsu.'atle ei’_che_r: (1) “cause” for the default and “actual prejudice” as a result of

the alleged violation of federal law; or (2) failure to consider the claims will resultina

o



“fundamental miscarriage of justice.” Coleman, 501 U.S. at 750. In order to show “cause and

prejudice” sufficient to overcome a state court default, a petitioner must show the “cause” for his

default and “prejudice” attributable thereto. Werts v. Vaughn, 228 F.3d 178, 192 (3d Cir. 2000)
(citing Harris v. Reed, 489 U.S. 255 (1989)). “[T]he existence of cause for d procedural default
must ordinarily turn on whether the prisoner can show that some objective factor external to the
defense impeded counsel’s efforts to comply with the State’s procedural mle.”‘ Murray v. )
CL‘I‘iC[, 4’77 ’U.S‘. 478, 488 (1986). Under the “prejudice p‘rong,” a petitionef has the burded of
showmg ‘not merely that the errors at his trial created a p0531b111ty of prejudice, but that they

: w01ked to his actual and substantlal dlsadvantage mfectmg his entire trial with error of

constitutional dimensions.” United States v. Fradv, 456 U.S. 152,170 (1982); @g_lgg _Hgllgrﬁ :

v. Hom, 519 F.3d'107, 112 (3d Cir. 2008). |
To sh:ow a “_fundédaental miscarriage of justice,” a p'etitidner must establish that “a

constitutional violation has probdbly resulted in the conviction of one who is actually inﬁocent ”

Schlup V. Delo 513 U.S. 298, 326 ( 1995). Itisa stlonger showing than that needed to establish

p1ejudlce Id. In Goldblum v. Klem, 510 F.3d 204 (3d Cir. 2007), the Third Circuit explalned

" the two-step inquiry as follows. Fxrst, the “court must decide Whether the petitioner has
presented new reljéble evidence . . . ﬁot presented at trial,”” and second, if a petitioner “puts forth.
new evidence not considered by the jury, a court asks ‘whethex; it is moee likely than not that no
reasenable juror would have convicted him m light of'the new eviden'ce.”’ Goldblum, 510 F3d '

at 225 (citing Hummard v. Pinchak, 378 F.3d 333, 340 (3d Cir. 2004)). If a petitioner can meet

the “cause and pr C_]udlCC or “fundamental miscarriage of justice” standard, his default will be

excused and the court may review the merits of the claim presented. Id.



1. Groundé Or_le, Two, and Three of Barto’s Habeas Petition
Respondents argue that grounds one, two, and three of Barto’s habeas petition have been

waived due to Barto’s failure to brief the claims adcquately or raise them in either his PCRA
petition or in tile 1925(b) statement. (Doc. No. 17 at 8, 9.) In addressing claim one of Barto’s
pro se PCRA appeal, the Superior Coun noted that “(‘;laim‘s‘ of ineffective assistance of counsel -
- are not self—prqving.” (Doc. I‘\Io. 17-1, Ex. 13 at 65.) The Superior‘ Court foﬁﬁd that Barto had
_ failed to set forth and discuss each prong of the applicable test for ineffectiveness of counsel
individually and sub.stantil'vely. (I_d.)/ Sioeciﬁcally, the Sﬁperior C_ourt fouﬁd that.Bz'uTo did “not
set forth and meaniﬁgfully discuss the legal principles pertainihg to his. underlying sufﬁciéncy
cl'aim'or the el:ements of crimes he [sought] to challenge on that basis.” (Id.) The Superior Court |
concluded that Barto waived his sufficiency of the evidence as it pertained t§ N.B. (I_d.b at 66.)
In addl;eésin g grouncis two and three, the Superior Court found that Barto waived these claims |
because he had no£ raised them in his PCRA petition or in the 1925(b) statentent. (Id. at 66-67.)

"~ The Permsyl_vania Supreme Court has held that undgveloped clairﬁs 'bas'ed on boilelj)latg

allegations cannot satisfy a'petitionér’s burden of establishing ineffectiveness of counsel. See

Commonwealth v. Steele, 961 A.2d 786, 797 (Pa. 2008); Commonwealth v. Bracey, 795 A.2d

935, 940 n.4 (Pa. 2001). Reliance on this rule has been considered an independent and adequate .

state law ground _i31’ec111ding federal habe;as review. S@g Leake v. Dillman, 5 94.F .App’x 75 6;
758-59 (3d Cir. 2014) (holding that the Superior Com’t’s reliance on petitibner’s failure to
deVélop arghments ﬁleahiﬁgfully on appeal and cite app;opriate authorities is aﬁ iﬁdependent and
adequate state law groun;l). | |

Here, Barto’s failure to comply with: the state rule requiring the development of his

ineffective assistance of counsel claim is an independent and adequate state law ground barring



habeas 1'eliéf; and his"claim s, therefore, procedurally defaulted.’ Id. at 759. Addiﬁonally,
Barto’s failure to raise grounds two and three in his Rule 1925 (b) statement of issues complained
of on appeal also resulted in a waiver of these issues, which co'nstitutes' a prbcedﬁral default of

thesé claims., Accordingly, the Court finds that grounds one, two, and three-are procedurally

3

defaulted.

It appears that Barto contests whether he has procedurally defaulted these claims , but

maintains that to tlie extent he has; the default should be excused pursuant to Martin;z V. Ryan,
‘56hb6vU.S. I'(2012). (Doc. No. 18) The United States Supreme Court has recognizéd that, under :
certain circumstances, pfocedﬁral default of a claim for.jneffecti_% assistance of trial counsel

may be excused when default was caused, in turn, by ineffective assistance of counsel m initial -

post—cbnviétion collateral proceedings. See Malﬁnez, 566 U.S. at 8-18. In Martinez, the

\

" Supreme Court held that:

[A] procedural default will not bar a federal habeas court from
hearing a substantial claim of ineffective assistance at trial if, in the
[state] initial-review collateral proceeding, there was no counsel or
. counsel in that proceeding was ineffective. :

Id. at 17.
In Martinez, the Court limited its holding to cases where “under state law, claims of

ineffective assistance of trial counsel must be raised in an initial-review collateral proceeding.”

Id. Shortly thereafter, the Court revisited its holding in Martinez, extending it to apply not only

- .
~

to cases in which state procedural law expressly prohibits ineffective assistance claims on direct

° To the extent that Barto raises the propriety of the state court’s waiver finding, federal habeas

corpus relief does not lie for errors of state law, including a potentially incorrect state procedural

rule. See Estelle v. McGuire, 502 U.S. 62, 67-68 (1991). Accordingly, even if the Superior -

Court incorrectly deemed Barto’s ineffectiveness claim waived, habeas relief would not be

. warranted, as it is “well established that a state court’s misapplication of its own law does not
generally raise a constitutional claim.”” Leake, 594 F. App’x at 759 (quoting Taylor v. Horm,

504 F.3d 416, 448 (3d Cir. 2007)). .
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appéal, but élso in instances when “étate' provcedurz-il frarneworlc, by reason of its-design and
* operation; miakes it highly unlikely in a typical case that a defendant will have a meaningful
| opportunity to raiée a claim of ineffective ass’istancra of trial counsel on direct appéal.” Trevino
| v. Thaler, 569 U.S. 413, 429 (2013). The Th\rird Circuit has subsequently examined Pennsylvania
vprocedur'al lav&r and found that Martinez applies in P'erlnsylyania. Cox v. Horn, 757 F.3d1 13,
124 n.8 (3d Cir. 2014). |
Instarltly, ho‘wev'er, Barto’s clai,m.regarding sufficiency of the evidencﬁwaé iﬁdeed raised

"b.y appointed counsel and ruled on by the PCRA court. (Doc. No. 17-1, Ex. 18.) The PCRA

- court found that sufﬁment evidence existed to sustain a conv1ct10n based upon the record (Id. at‘

175.) ‘Mor eover, it was Barto, proceedmg pro se after a Qrazier hearing, who appeéled the
.PCRA‘court S deq151011 to the Superlor Court. Therefo‘rc, Barto cannqt fault non—existent
appellate PCRA counéel for his own failure to dévelop‘ and discuss each prong of the analysis‘
ap;ﬂicablé to inéffectivéneés of c'éunsel properly én' his PCRA appeal. | (Doé. No. 17-1, Ex 13 at
_ 65;) ACCor‘dirlgly, the Court concludes that Barto’s claim regarding sufﬁcienéy of the evidence
is brocedurally de_faulted and he has not shown either “cause or prejudice” or a “fim_damental ‘
miscarriage of j-usticé” to excuse his default. Accordingly, the Court Willvdeny this r:lainl due'to-
Barto’s pror:edural default. |
In ground two of his petition, Barto rsontends that the C.om_monWealth‘violated Brady by
failing to disclose e\ridence that the investigating trooper had been investi g-ated for similar -
' offenses that dccurred prior to Barto’s tria'l.'r (Doc. No. 1 at 6.) Under Martirrez, the failure of a
federal haBee’rs petitiéner’s cdunsgl to raise a claim in, arr rnitial—l't;view r;ollaterarl proceeding can |

constitute cause if (1) PCRA counsel’s failure itself constituted ineffective assistance of counsel

under Strickland v, Washington, 466 U.S. 668 (.1984), and (2) the underlying ineffective
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assistance of trial counsel claim is “a substantial one, which is to say that the [petitioner] must

demonstrate that the claim has some merit.” Martinez, 566 U.S. at 14; Glenn v. Wynder, 743

F.3d 402, 410 (3d Cir. 2014). ‘_‘Under Strickland, courts are precluded from finding that cqunsei
was ineffective unless theylfind both that counsel’s performance fell below an objecfivély
unreasonable standard, and that the defendant was prejudiced by that performance,” Marshlalll V.
Hendricks, 307 F.3d 36, 85 (éd Cir. 2002). This review of counsel’s peffomiance must be
~ “highly deferential,” as the petitioner has the burden of overcqming the strong presumptioﬁ that
‘his c‘bﬁnsel’s conduct fell “within the wide raﬁge of reasonable professional assistance” al;d that
: copnsel “made all significant decisions in the exercise of reasonable professional
judgment.” Strickland, 466 U.S. at 689-90.

| Even if a petitioner demonstrates that his attdm_ey’s per'formvance. fell beiow prevaiylingu
pl'ofessi011ai norms, habeas relief will bé available only if he further demonstréte_s that this
deficient perfofmén_ce. p}'elediced his defellse.' Id. at 691-92. To'demonstrate that he was
. prejudiced by cou.r‘lsel"’s ineffective pér_formance, a petitioner “must show that there is a

reasonable probability that, but for the counsel’s unprofessional errors, the result of the

pl;o-c:eeding would have been- different.” Id. at 694. Coui-ts may deny an ineffectiye assisfance of '
couhs’el claim upon déteunining/that a petitioner failé to make a sufﬁcient showing under either
the perfonnance componéﬁt or the prejudice component, without ény ﬁeed to address the othef
prong. Id. at 697. | |

| Respohdents cohtend that Barto has neither.demonstr.ated nor loffered'to prove that the

Investigating trooper was awaré at the time of Barto’s trial fhat he was being investigated and,
th_erefore, the investigating trooper’s -testimony could not have been biased in faV(.)r‘ of the

Commonwealth. (Doc. No. 17 at 10.) Respondents further contend that the investigating

12



trooper’s testimony simply established how he became aware of Barto’s various victims and the
actions he took to identify those victims. (@) Because‘the trooper’s testimony was never
disputed by Bartd and 1t was a minor p.or.tion of the case, Respondents argue‘that even as.su_ming
the existence a Brady Qiolation, the outcome of the proceeding would not have bé;en different.
(Id. at 11.)

| In Brady, the Supreme Couﬁ héld that ‘_‘suppress‘ion by the prosecution

.of evidence favorable to an accused upon request'violates due préccss .where the eviden‘ée 1S

" material either to vguilt‘ or to,punishment.” Brady, 373 U.S. af 87. To establish a Brady Vio]étion,
a petitioner must demonstfate that: (1 ):evidence was sﬁppressed by fhe state, either willﬁllly ér
inadvertently; (2) the evidence is favorable to the acgus)ed, either because it is excﬁlpatoxy ord;‘
imp'each'in g; and (3) that the evidence was material to the outcome of the case. Strickler v.
Greene, 527 U.S. 263, 281-82 (1999). The méteriality standard is sstisfied When

the evidence places the “whole case in such a different light as to undermine confidence in the | .

verdict.” Kﬂes v. Whitley, 514 US 419, 434-35 (1995). Further, this stand_ard is satisfied “if
there is a reasonable probability that, héd the evidence been disclssed, the result of the |
prodeeding would be diffesent.” Strickler, 527 U.S. at 281-82. In order for evidence'fo be
material, it is not necessal;y that the evidence establish by a preponderance that disclosure of
' ’the evidence would have resulted in an .acquittal. Kyles, 514 U.S. at 434-35. Hosilevel:, in
- making a determination of materiality, the assessment of the omitted evidence’s impact must’
take account of the cumulative effect of the suppressed evidence in Iight of the othér evidence,
not merely the probative value of fhe suppressed evlidence standing alone. 1d. at 43 6-3._7.

| Barto does not identify how evidence regarding an unrelated investigation of the trooper

involved in this case would have been material to the outcome of his criminal proceedings. The
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investigating tfoope‘:r pl'ouided limited testimony of how he became aware of the‘ victims and his

subsequent actions in idontifying the Victimo. (Doc. No. 17-1, Ex. 23 at 202-31.) Barto does not

_ clailu that the investigating trooper was even aware that he was being investigating during

" Barto’s trial. Considering this evidence and the minimal, potential exculpatory effect of ouch
information on Barto he has not established a reasonable probability that the outcome of the tr1a1

would have been different. See, e. £, Abdul Salaam v. Beard, 16 F. Supp 3d 420, 542 (MD Pa.

- 2014). 'Similarly, Barto has failed to demonstrate that he was prejudiced by counsel’s ineffectivc
performance because he has not shown “that there is a 1'ousonable probability, that, but for the |
counsel s unpr ofessmnul errors, the result of the proceeding would have been different.”
Stnckland 466 U.S. at 694. Indeed, Barto’s vague assertlons fail to show that his underlying,
- claim of ineffective assistance of trial counsel has merit; and therefore, he cannot establish cause
~for PCRA counsel’s failufé to raise fchis claim of trial-counsel ineffectiveness. The Court will
tlﬁercfore deny this claim for Bal”co’s procedural default.

The third. ground raised by Barto is that iliS trial counéel was ineffective for failiug to
‘ infonn him of the availability of chai'acter witncéses to testify as to his non-violent reputat;,ou.
- (Doc. No. 6 at9.) As noted above, to exouse default under Martiuez based on PCRA counsel’s
ineffecti.veness', Barto must show in part that the underlying claim of ineffective assistance of
trial counsel has some merit. Barto cannot make this showing because he doeo not ideutify the

chalactel w1tnesses who would have testified for hlm at trial, nor has he described other

" character ev1dence that could have been pr esented See Campbell v. Burris, 515 F.3d 172, 184

(3d Cir. 2008) (prowdmg that “‘bald assertions and conclusory allegations do not afford a

sufficient ground for an evidentialy hearing’” in 2254 proceedings) (quoting Mayberry v,
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Petsock, 821 F.2d 179, 184 (3d Cir. 1987)); g:é also Greé@ v. Kerestes, 'Cviv. No. 2016 WL
192723, at f“ll (M.D. Pa. Jan. 15, 2016).

Because Barto’s vague assertions do not show that his underlying claim of ineffective-‘
assistance of trial counsel has some merit, he cannot establish cause for PCRA counsel’s failure
to faise this claim of trial-counsel i11effec:£ive11¢ss. This claim will therefore be denied for
Bartb’s proceduravl‘default. .

B.  Merit .Analysis of Ground Four of the Petition -

Barto’s only exhausted claim is asserted in ground four of the petition, wherein he argues
that his due pfocess right to a fair trial Was violated when the trial court consolidated the forcible
rape crharge.s with the noﬁ-?iolent charges. (Doc. No. 1 at 10.) He argues that these charges are

“not sufficiently related so as to justify consolidation of the cases, aﬁd that this 'eonsolidation
' prejudiced -him at trial. (Id.) Respondents contend that the state cqu1“t’s decisi‘on was not
contra-ry" to, nor did it involve an unreasonable applicatioﬁ of clearly éstablishc;d federal law; andi
it did not result in a décision based on .an unfeasonable determination of fhe facts in light of the
evidenp_e presented at the state court proceeding. (Doc. No. 17 at 14.)

Federal habeas 1'el.ief 1s available orﬂy in the context of claims arising under “the
Constitution or laws or treaties"b‘f the Unitevd States,” as opbosed to those found‘edb on glleged
~ .errors of state law.A 28 U.S».C. § 2254('a); see also Estelle, 5(‘)2. U.S. at 67-68. “Federal éourts

P

reviewing habeas claims cannot ‘reexamine state court determinations on state-law questions.’”

See Priester v. .Vaughn, 382 F.3d 394, 402 (3d Cir. 2004) (quoting Estelle, 502 U.S. at 67-68)).
While Barto alleges that consolidation was unfair and prejudicial to his trial, which tenuously

implicates the Due Process Clause of the federal Constitution, see Toussaint v. Klem, Civ. No.

03-0927, 2004 WL 727061, at *6 (E.D. Pa. Mar. 31, 2004), consolidation of offenses and .

15



Y

decisions on motions to sever char ges 1mphcate state law questlons See Jones v. Brlerlv 276 F.

Supp. 567, 571 (E.D. Pa. 1967); see also Toussaint, 2004 WL 727061 at *6 (providing that
c_onsohdatlon and severance of cases is a matter of Pennsylvama state law and that a claim that
the state comt 1mp1 operly consohdated ‘cases. 1S not a matter of constltuttonal law); Spencer V.

Texas, 385 U S. 554, 562 ( 1967) (stating that thc “mheren)t opportumtles for unfairness” when a

defendant is tr1ed for multiple offenses is not a violation of due process); Sllva V. Pennsylvama,’
196 F. Supp. 51, 53 (E.D: Pa. 1961) (holding that “the action of the trial court in consolidating
indictments is not open to attack on a habeas corpus proceeding”). In the absence of “clearly

established [flederal law as determined by the Supreme Court,” there can be no basis for

ovemtming the state courts’ adjudication of tl_qis. clatm. _Sa_e Carey v, i\/IUsladin, 549 U.S. 70.
(2006). Accordin gly, _fedéral habeas review of this»clai'm would be impropet.
v, CONCLUSION | |

For the fc.)regoingr réaéons, Bat'to’é petition for writ ot" habeas.corptls pursuaﬁt to 28

- U.S.C. § 2254 (Doc. No: 1),1s dismissed with prejudice. An appropriate Ol‘dcl' féllows.
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The petitioh for reileafing filed by Appellant in the abé?é'—entitled case héving

been submitted to the judges who participated in the decision of this Court and to all the

oother available circuit judges of the circuit in regular active service, and no judge who
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circuit in regi;lar service not having voted for fqhearing, the p.etition for rehearing by the-

panel and the Court en banc, is denied.

BY THE COURT,

s/Michael A. Chégares _
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