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SUPREME COURT OF GEORGIA 

Case No. S19W1323 

 

 

June 20, 2019 

 

 

The Honorable Supreme Court met pursuant to adjournment.  

 

The following order was passed: 

 

 

MARION WILSON, JR. v. THE STATE. 

 

 Upon consideration of Wilson’s application for discretionary 

appeal of the trial court’s denial of his extraordinary motion for a 

new trial and associated motion for DNA testing, the application is 

denied.  Wilson’s motion for a stay of execution is denied.  The 

prematurely filed notice of appeal is dismissed. 

   

 The Clerk of this Court is directed to transmit the remittitur 

in this case immediately.  Upon electronic receipt of the remittitur 

via this Court’s docketing system, the Clerk of the Superior Court of 

Baldwin County is directed to file the remittitur immediately. 

 

 All the Justices concur, except Benham, J., who dissents.  

Warren, J., disqualified. 

 

 

 SUPREME COURT OF THE STATE OF GEORGIA 

Clerk’s Office, Atlanta 

 

 I certify that the above is a true extract from the 

minutes of the Supreme Court of Georgia. 

 Witness my signature and the seal of said court hereto 

affixed the day and year last above written. 

 

 , Clerk 



 

 

 

 

 

 

Appendix B 

























 

 

 

 

 

 

Appendix C 



Wilson v. State

Supreme Court of Georgia

November 1, 1999, Decided 

S99P0651.  

Reporter
271 Ga. 811 *; 525 S.E.2d 339 **; 1999 Ga. LEXIS 1035 ***; 2000 Fulton County D. Rep. 501

WILSON v. THE STATE.

Subsequent History:  [***1]  Certiorari Denied 
October 2, 2000, Reported at: 2000 U.S. LEXIS 
5355. Reconsideration Denied December 20, 1999.  

Reconsideration denied by, 12/20/1999

Writ of certiorari denied Wilson v. Georgia, 531 
U.S. 838, 121 S. Ct. 99, 148 L. Ed. 2d 58, 2000 U.S. 
LEXIS 5355 (2000)

Companion case at Butts v. State, 273 Ga. 760, 546 
S.E.2d 472, 2001 Ga. LEXIS 323 (2001)

Related proceeding at Wilson v. Terry, 131 S. Ct. 
799, 178 L. Ed. 2d 534, 2010 U.S. LEXIS 9493 
(U.S., 2010)

Habeas corpus proceeding at, Motion granted by 
Wilson v. Upton, 2011 U.S. Dist. LEXIS 2889 
(M.D. Ga., Jan. 12, 2011)

Prior History: Murder. Baldwin Superior Court. 
Before Judge Prior.  

Disposition: Judgment affirmed.  

Counsel: Waddell, Emerson & Buice, John H. 
Bradley, Jon P. Carr, for appellant.

Fredric D. Bright, District Attorney, Thurbert E. 
Baker, Attorney General, Susan V. Boleyn, Senior 
Assistant Attorney General, Beth A. Burton, 
Assistant Attorney General, for appellee.  

Judges: BENHAM, Chief Justice. All the Justices 
concur, except Carley, J., who concurs in judgment 
only as to Division 6, and Sears, J., who concurs in 

part and dissents in part.  

Opinion by: Benham 

Opinion

 [**342]   [*811]  BENHAM, Chief Justice.

A jury convicted Marion Wilson, Jr. of malice 
murder, felony murder, armed robbery, hijacking a 
motor vehicle, possession of a firearm during the 
commission of a crime,  [**343]  and possession of 
a sawed-off  [*812]  shotgun. 1 The jury fixed the 
sentence for the murder at death, finding as a 
statutory aggravating circumstance that Wilson 
committed the murder while engaged in the 
commission of an armed robbery. O.C.G.A. § 17-
10-30 (b) (2). For the reasons that follow, we 

1 The crimes occurred on March 28, 1996. Wilson was indicted on 
May 29, 1996, by the Baldwin County Grand Jury for malice 
murder, felony murder, armed robbery, hijacking a motor vehicle, 
possession of a firearm during the commission of a crime, and 
possession of a sawed-off shotgun. The State filed written notice of 
its intent to seek the death penalty on July 22, 1996. Wilson's trial 
began on October 27, 1997, and the jury found Wilson guilty on all 
counts. The felony murder conviction was vacated by operation of 
law.  Malcolm v. State, 263 Ga. 369 (4) (434 S.E.2d 479) (1993); 
O.C.G.A. § 16-1-7. On November 7, 1997, the jury recommended 
the death sentence for malice murder. In addition to the death 
sentence, the trial court imposed consecutive sentences of life 
imprisonment for armed robbery, twenty years in prison for 
hijacking a motor vehicle, five years in prison for possession of a 
firearm during the commission of a crime, and five years in prison 
for possession of a sawed-off shotgun. Wilson filed a motion for a 
new trial on December 3, 1997, and supplemented his motion on 
December 10, 1997. The trial court denied the motion for a new trial 
on December 18, 1997. The appeal was docketed with this Court on 
February 3, 1999, and orally argued on April 19, 1999.
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affirm.  

 [***2]  The evidence at trial showed that on the 
night of March 28, 1996, the victim, Donovan 
Corey Parks, entered a local Wal-Mart to purchase 
cat food, leaving his 1992 Acura Vigor parked in 
the fire lane directly in front of the store. Witnesses 
observed Wilson and Robert Earl Butts standing 
behind Parks in one of the store's checkout lines 
and, shortly thereafter, speaking with Parks beside 
his automobile. A witness overheard Butts ask 
Parks for a ride, and several witnesses observed 
Wilson and Butts entering Parks's automobile, 
Butts in the front passenger seat and Wilson in the 
back seat. Minutes later, Parks's body was 
discovered lying face down on a residential street. 
Nearby residents testified to hearing a loud noise 
they had assumed to be a backfiring engine and to 
seeing the headlights of a vehicle driving from the 
scene. On the night of the murder, law enforcement 
officers took inventory of the vehicles in the Wal-
Mart parking lot. Butts's automobile was among the 
vehicles remaining in the lot overnight. Based upon 
the statements of witnesses at the Wal-Mart, 
Wilson was arrested. A search of Wilson's 
residence yielded a sawed-off shotgun loaded with 
the type of ammunition used [***3]  to kill Parks, 
three notebooks of handwritten gang "creeds," 
secret alphabets, symbols, and lexicons, and a 
photo of a young man displaying a gang hand sign.

Wilson gave several statements to law enforcement 
officers and rode in an automobile with officers 
indicating stops he and Butts had made in the 
victim's automobile after the murder. According to 
Wilson's statements, Butts had pulled out a sawed-
off shotgun, had ordered Parks to drive to and then 
stop on Felton Drive, had ordered Parks to exit the 
automobile and lie on the ground, and had shot 
 [*813]  Parks once in the back of the head. Wilson 
and Butts then drove the victim's automobile to 
Gray where they stopped to purchase gasoline. 
Wilson, who was wearing gloves, was observed by 
witnesses and videotaped by a security camera 
inside the service station. Wilson and Butts then 
drove to Atlanta where they contacted Wilson's 

cousin in an unsuccessful effort to locate a "chop 
shop" for disposal of the victim's automobile. 
Wilson and Butts purchased two gasoline cans at a 
convenience store in Atlanta and drove to Macon 
where the victim's automobile was set on fire. Butts 
then called his uncle and arranged a ride back to the 
Milledgeville [***4]  Wal-Mart where Butts and 
Wilson retrieved Butts's automobile.

1. Viewed in the light most favorable to the verdict, 
we find that the evidence introduced at trial was 
sufficient to enable a rational trier of fact to find 
beyond a reasonable doubt that Wilson was guilty 
of the crimes of which he was convicted and to find 
beyond a reasonable doubt the existence of a 
statutory aggravating circumstance.  Jackson v. 
Virginia, 443 U.S. 307 (99 S. Ct.  2781, 61 L. Ed. 
2d 560) (1979); O.C.G.A. § 17-10-30 (b) (2). The 
State was not required to prove that Wilson was 
"the triggerman" in order to prove him guilty of 
malice murder. Even assuming that Wilson did not 
shoot the victim, there is sufficient evidence that he 
intentionally aided or abetted the commission 
 [**344]  of the murder or that he intentionally 
advised, encouraged, or procured another to 
commit the murder to support a finding of guilt. 
O.C.G.A. § 16-2-20 (b) (3), ( 4). See Mize v. State, 
269 Ga. 646 (1) (501 S.E.2d 219) (1998); Chapman 
v. State, 263 Ga. 393 (435 S.E.2d 202) (1993); 
Gambrel v. State, 260 Ga. 197 (391 S.E.2d 406) 
(1990).

The same standard of review of the evidence 
is [***5]  applicable to the denial of the defendant's 
motion for a directed verdict.  Miller v. State, 270 
Ga. 741 (1) (512 S.E.2d 272) (1999); Smith v. State, 
267 Ga. 502 (3) (480 S.E.2d 838) (1997). 
Accordingly, we disagree with Wilson's contention 
that his motion for a directed verdict was 
improperly denied by the trial court.

2. Wilson claims that his rights to freedom of 
speech and freedom of association were violated 
during the penalty phase of his trial by the 
introduction of evidence showing his involvement 

271 Ga. 811, *812; 525 S.E.2d 339, **343; 1999 Ga. LEXIS 1035, ***1
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with the Folks gang. 2 In support of his contention, 
Wilson relies upon Dawson v. Delaware, 503 U.S. 
159 (112 S. Ct.  1093, 117 L. Ed. 2d 309) (1992), 
wherein the U.S. Supreme Court held that a 
defendant's association with a racist organization 
was protected by the First and Fourteenth 
Amendments and that evidence of such an 
association could not lawfully be introduced unless 
relevant to the issues to be tried. Presentation by the 
State of evidence that proves "nothing more than [a 
 [*814]  defendant's] abstract beliefs[]" ( id. at 167) 
invites punishment of a criminal defendant's 
exercise of constitutionally protected rights.  [***6]  
In the present case, however, evidence of Wilson's 
involvement with the Folks gang and of the violent 
nature of that gang was relevant to the issues to be 
decided by the jury during the sentencing phase of 
his trial. The State presented testimony that the 
Folks gang required its members to commit violent, 
criminal acts and that Wilson held a powerful 
position in the gang. The State also presented a 
tape-recorded statement of Wilson claiming to be 
the gang's "chief enforcer," Wilson's handwritten 
notebooks regarding the gang, and a photograph 
found in Wilson's residence of a young man 
displaying a gang hand sign. Because the evidence 
in question was not objected to at trial, Wilson is 
barred from challenging its introduction on appeal.  
Earnest v. State, 262 Ga. 494 (1) (422 S.E.2d 188) 
(1992).

3. Wilson contends that the trial court allowed 
improper expert testimony about gangs during the 
sentencing phase of his [***7]  trial. The testimony 
in question was not objected to at trial and cannot 
now be complained of on appeal. Id. 

4. Wilson claims that self-inculpatory statements 
allegedly made by Robert Earl Butts to three of 
Butts's fellow inmates were made "during the 
pendency of the criminal project" (O.C.G.A. § 24-
3-5) in which Wilson and Butts had been engaged 
as co-conspirators and, therefore, that those alleged 

2 No such evidence was introduced during the guilt/innocence phase 
of the trial.

statements should have been admitted during the 
guilt/innocence phase of Wilson's trial. The trial 
court excluded the evidence on the basis that any 
conspiracy between Wilson and Butts ended when 
Wilson gave statements to law enforcement officers 
revealing certain details of the crime and seeking to 
place blame for the murder on Butts. While we 
agree with the trial court that any conspiracy 
between Butts and Wilson ended upon Wilson's 
statements to authorities ( Crowder v. State, 237 
Ga. 141, 153 (227 S.E.2d 230) (1976)), we further 
add that the statutory exception to the hearsay rule 
upon which Wilson relies makes declarations of 
conspirators admissible only against other 
conspirators. See Dunbar v. State, 205 Ga. App. 
867, 869 (424 S.E.2d 43) (1992). [***8]  It is the 
long- standing rule in this state that declarations to 
third persons to the effect that the declarant and not 
the accused was the actual perpetrator are, as a rule, 
inadmissible.  Timberlake v. State, 246 Ga. 488 (1) 
(271 S.E.2d 792) (1980); Lyon v. State, 22 Ga. 399 
(1857).

Furthermore, although this type of hearsay 
evidence is generally inadmissible (see Timberlake 
v. State, supra at (1)), under the principles set forth 
by this Court in Drane v. State, 265 Ga. 255 (455 
S.E.2d 27) (1995), and by the U.S. Supreme Court 
in Chambers v. Mississippi, 410 U.S. 284, 
302 [**345]  (93 S. Ct.  1038, 35 L. Ed. 2d 297) 
(1973) (failure to admit evidence of another's 
confession offered during guilt/innocence phase of 
trial constituted a violation of due process right), 
and Green  [*815]  v. Georgia, 442 U.S. 95 (99 S. 
Ct.  2150, 60 L. Ed. 2d 738) (1979) (failure to 
admit evidence of co- indictee's confession offered 
at punishment phase of trial violated due process 
right because testimony was highly relevant to a 
critical issue in punishment phase and substantial 
reasons existed to assume its reliability), 
there [***9]  may be exceptional circumstances that 
make the hearsay evidence sufficiently reliable and 
necessary to require its admission. However, as 
stated in Turner v. State, 267 Ga. 149, 155 (476 
S.E.2d 252) (1996), whenever defense counsel 
seeks to admit this type of hearsay evidence to 
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support a claim that someone other than the 
defendant is responsible for the crimes being tried, 
counsel:

must make a proffer in which the reliability and 
necessity of the hearsay evidence are thoroughly set 
out, and the trial court's ruling must reflect 
consideration of the proffered evidence and a 
determination that the evidence does or does not 
show "persuasive assurances of trustworthiness," or 
was made under circumstances providing 
considerable assurance of its reliability.

Despite being tried approximately one year after 
the Turner ruling was issued, Wilson, the hearsay 
proponent at trial, did not utilize the procedures set 
forth in Turner and did not obtain a ruling from the 
trial court evidencing its consideration of the 
proffered hearsay evidence under Turner. 
Accordingly, the trial court did not err in failing to 
address whether, under the standards set forth in 
Green [***10]  , Chambers, and Drane, the hearsay 
evidence in question was sufficiently reliable, 
relevant, and necessary to require its admission in 
the guilt/innocence phase of Wilson's trial.

5. Wilson contends that the trial court erred in not 
striking certain jurors for cause. We find no 
reversible error in the trial court's rulings.

(a) Juror James Peugh, a former defense attorney, 
stated during his individual voir dire that he 
believed "99.9 percent of [criminal defendants] 
were guilty. . . ." The trial court denied a defense 
motion that the juror be stricken for cause, finding 
the juror had "rehabilitated himself" by stating in 
three separate responses that he thought he could be 
fair. Whether to strike a juror for cause lies within 
the sound discretion of the trial court ( Holmes v. 
State, 269 Ga. 124 (2) (498 S.E.2d 732) (1998); 
Garland v. State, 263 Ga. 495 (1) (435 S.E.2d 431) 
(1993)), and a trial court is not obligated to strike a 
juror for cause in every instance where the potential 
juror expresses doubts about his or her impartiality 
or reservations about his or her ability to set aside 
personal experiences. Id.; Waldrip v. State, 267 Ga. 
739 (8) (c) (482 S.E.2d 299) (1997); [***11]  

Johnson v. State, 262 Ga. 652 (2)  [*816]  (424 
S.E.2d 271) (1993). The trial judge is uniquely 
positioned to observe a potential juror's demeanor 
and thereby to evaluate his or her capacity to render 
an impartial verdict. See Greene v. State, 268 Ga. 
47 (485 S.E.2d 741) (1997); Arnold v. State, 236 
Ga. 534 (6) (224 S.E.2d 386) (1976). The record 
reveals no evidence Juror Peugh had formed an 
opinion so fixed and definite that it would not be 
changed by the evidence or the charge of the court. 
See Bright v. State, 265 Ga. 265 (455 S.E.2d 37) 
(1995); Childs v. State, 257 Ga. 243 (357 S.E.2d 
48) (1987); Waters v. State, 248 Ga. 355 (2) (283 
S.E.2d 238) (1981). Accordingly, we find that the 
trial court's denial of Wilson's motion to strike 
Juror Peugh for cause was not a manifest abuse of 
its discretion. See Diaz v. State, 262 Ga. 750 (2) 
(425 S.E.2d 869) (1993). 

(b) Juror John Mayzes had casually conversed with 
the victim about the Bible three times in Juror 
Mayzes's front yard but was otherwise completely 
unacquainted with the victim. Wilson did not move 
to strike Juror Mayzes [***12]  for cause, and we 
find the trial court did not err by not striking him 
sua sponte. See Mize v. State, supra at (6) (c); 
Spencer v. State, 260 Ga. 640 (1) (398 S.E.2d 179) 
(1990); Childs v. State, supra. See also Blankenship 
v. State, 258 Ga. 43 (2) (365 S.E.2d 265) (1988) 
(applying 10.1 10.1 10.1 Rule 10.1 of the Georgia 
Uniform Rules for the Superior Courts, 253 Ga. 
823-824, when party failed to object to trial court's 
excusing certain jurors).

 [**346]  (c) Juror Henry Craig stated in his 
individual voir dire that his son and daughter had 
repeated to him statements of persons associated 
with the Sheriff's Department that indicated the 
Sheriff was confident regarding the identity of the 
killer. However, the juror clearly stated that he had 
not formed an opinion about the guilt or innocence 
of the defendant, and both defense counsel and the 
trial court questioned the juror as to his ability to 
disregard the hearsay statements and to consider 
only the evidence presented at trial. Accordingly, 
we find no error in the trial court's denial of the 
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defendant's motion to strike the juror for cause.  
Bright v. State, supra  [***13]  at (8); Waters v. 
State, supra; Tennon v. State, 235 Ga. 594 (2) (220 
S.E.2d 914) (1975); Irvin v. Dowd, 366 U.S. 717, 
723 (81 S. Ct.  1639, 6 L. Ed. 2d 751) (1961).

(d) Wilson complains that, because the victim had 
worked as a corrections officer, the trial court erred 
in denying his motion to strike for cause all jurors 
who either worked for or who had relatives who 
worked for the Department of Corrections. Blanket 
disqualification of jurors based solely upon their 
membership in a group to which the victim 
belonged is not required.  Jordan v. State, 247 Ga. 
328 (6) (276 S.E.2d 224) (1981); Burgess v. State, 
264 Ga. 777 (8) (450 S.E.2d 680) (1994). The 
record reveals that the trial court adequately 
considered the potential bias of individual jurors 
connected to the Department of Corrections, and, 
accordingly, we conclude that the  [*817]  trial court 
did not err in denying Wilson's blanket motion.

6. Wilson contends the trial court erred by not 
being present while the jury viewed the crime 
scene. Prior to the jury view, the defendant, the 
State, and the trial court agreed upon the procedure 
to be employed. The [***14]  jury was to ride on a 
bus that would pause momentarily at the scene. The 
defense objected to having the trial judge travel on 
the bus with the jury, and the trial court acceded to 
the objection. The issue of whether the trial judge 
would follow in a separate vehicle was not 
discussed. The trial court dismissed the jury from 
the courtroom to board the bus with instructions 
that no one was to point at anything or to discuss 
anything at the scene and with instructions that they 
were to recognize their arrival at the crime scene 
based on their memory of the street names 
discussed at trial and by the momentary pause of 
the bus. The defendant and his counsel attended the 
jury view by following the bus in separate vehicles. 
No jury members left the bus at the scene.

Following the jury view, the defendant raised no 
objection to the jury view, including the apparent 
absence of the trial judge, and the defendant did not 

move for a mistrial. In his appeal, the defendant has 
not set forth any purported irregularity in the jury 
view, other than the trial judge's absence, despite 
the fact that he and his counsel were present at the 
jury view and enjoyed a vantage point that, given 
his objection [***15]  to having the trial judge ride 
on the bus, was equivalent to that which the trial 
judge would have had if he had followed in a 
separate vehicle.

We find that the trial judge should have attended 
the jury view, even though his role at the jury view 
would have been minimal given the defendant's 
objection to the trial judge's presence on the bus. 
The absence of the trial judge from trial 
proceedings is reversible error when it is objected 
to and when it results in some harm.  Horne v. 
Rogers, 110 Ga. 362 (5), (6) (35 S.E. 715) (1900); 
Pritchett v. State, 92 Ga. 65 (2) (18 S.E. 536) 
(1893); O'Shields v. State, 81 Ga. 301 (6 S.E. 426) 
(1888); see also Malcom Bros. v. Pollock, 181 Ga. 
687 (183 S.E. 917) (1935). However, in this case, 
no objection was made to the trial judge's brief 
absence, 3 and the defendant and his counsel, who 
were both present at the jury view, are unable to 
demonstrate any harm. Accordingly, the trial 
judge's absence during the jury view is not 
reversible error.

 [***16]  7. The defendant contends that the charge 
given to the jury regarding a defendant's mere 
presence during the commission of a crime was 
potentially misleading, despite the fact that it was 
read  [*818]  accurately from the [**347]  suggested 
pattern charge, Suggested Pattern Jury Instructions: 
Vol. II, Criminal Charges, Part 3 (C), p. 18 (1995). 
The charge was a correct statement of the law and, 
particularly when read together with the other 
charges, would not have misled the jury.

8. Wilson contends that the trial court erred by 
failing to provide for opening statements at the 

3 The actual viewing of the crime scene by the jury was completed 
during the momentary pause by the bus. The mere transportation of 
the jury, of course, did not require the superintendence of the trial 
judge.
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beginning of the sentencing phase and by giving 
inadequate guidance to the jury in the sentencing 
phase. We disagree. Allowing opening statements 
at the beginning of the sentencing phase is the 
better practice, but it is not required.  Smith v. State, 
270 Ga. 240 (15) (510 S.E.2d 1) (1998). 
Furthermore, the trial court's instructions at the 
beginning of the sentencing phase, particularly 
when viewed together with the instructions given to 
the jury before it began deliberating on Wilson's 
sentence, provided ample guidance to the jury in 
fixing Wilson's sentence in the manner prescribed 
by law.

9. Wilson contends [***17]  that the trial court's 
failure to charge the jury a second time on the 
credibility of witnesses during the penalty phase 
was reversible error. A second charge might be the 
better practice, but we find that the trial court had 
fully charged the jury with regard to the credibility 
of witnesses and expert witnesses during the 
guilt/innocence phase of the trial. The trial court's 
charge would have been understood by the jury to 
apply to all witnesses in both phases of the trial. 
This is comparable to a trial court's not again 
defining reasonable doubt in the sentencing phase 
after doing so in the guilt/innocence phase, which 
we have held not to be grounds for reversal.  
Cromartie v. State, 270 Ga. 780 (22) (514 S.E.2d 
205) (1999); Bennett v. State, 262 Ga. 149 (10) (f) 
(414 S.E.2d 218) (1992). Accordingly, we find that 
the trial court's failure to charge the jury a second 
time on the credibility of witnesses was not 
reversible error.

10. The trial court was not required to charge the 
jury on a burden of proof applicable to non-
statutory aggravating circumstances.  Cromartie, 
supra; Speed v. State, 270 Ga. 688 (46) (512 S.E.2d 
896) (1999); [***18]  Whatley v. State, 270 Ga. 296 
(11) (509 S.E.2d 45) (1998); McClain v. State, 267 
Ga. 378 (8) (477 S.E.2d 814) (1996); Ross v. State, 
254 Ga. 22 (5) (d) (326 S.E.2d 194) (1985); Ward 
v. State, 262 Ga. 293 (29) (417 S.E.2d 130) (1992).

11. The trial court did not err in failing to instruct 

the jury that its findings as to mitigating 
circumstances need not be unanimous because the 
trial court clearly charged the jury that it was not 
necessary to find any mitigating circumstances in 
order to impose a life sentence instead of the death 
penalty. Palmer v. State, 271 Ga. 234 (6) (517 
S.E.2d 502) (1999); McClain v. State, supra at (6); 
Wellons v. State, 266 Ga. 77 (23) (463 S.E.2d 868) 
(1995); Ledford v. State, 264 Ga. 60 (20) (439 
S.E.2d 917) (1994).

12. Wilson contends that the trial court erred by not 
charging the  [*819]  jury that a finding of an 
aggravating circumstance must be unanimous. 
However, reversal on this ground is not required 
when, as in this case, the trial court charged the jury 
that its verdict as to the penalty must be unanimous.  
Sears v. State, 270 Ga. 834 (7) (e) (ii) (514 S.E.2d 
426) (1999); [***19]  Davis v. State, 263 Ga. 5 (15) 
(426 S.E.2d 844) (1993).

13. Wilson contends that the trial court erred by 
denying his motion for a mistrial when, during the 
penalty phase, the jury heard inadmissible hearsay 
testimony suggesting Wilson had shot the victim. 
The hearsay testimony was heard by the jury when 
a witness for the State was asked when he first 
heard about Wilson's murder charge and answered, 
"[An investigator] called me up one day and told 
me that the boy that had shot me got out of prison 
and shot somebody else." The granting of a motion 
for a mistrial is within the discretion of the trial 
court, and the trial court's ruling will not be 
disturbed when the trial court has taken remedial 
measures sufficient to ensure a fair trial. Jones v. 
State, 267 Ga. 592 (1) (b) (481 S.E.2d 821) (1997); 
Cowards v. State, 266 Ga. 191 (3) (c) (465 S.E.2d 
677) (1996). The record reveals that the trial court 
gave sufficient curative instructions and did not 
abuse its discretion in denying the defendant's 
motion for a mistrial.

14. Wilson contends that his right to a fair trial was 
abridged by the introduction of a photograph of the 
victim [***20]  in [**348]  life and by the manner in 
which that photograph was introduced. It is not 
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error to admit a photograph of the victim in life; 
however, the better practice is to have the 
photograph identified by someone other than a 
close relative of the victim.  James v. State, 270 Ga. 
675 (5) (513 S.E.2d 207) (1999); Whatley v. State, 
supra at (8); Ledford v. State, supra at (14). In this 
case, the prosecutor asked the victim's father, the 
first witness at trial, whether he had given the State 
a picture of his son. The prosecutor then had the 
victim's father testify as to the date of and other 
details about the photograph. The photograph was 
never shown to the victim's father while he was on 
the stand, and there is no evidence in the transcript 
of any emotional display on his part. The 
photograph was later viewed and identified by a 
non-relative and was then introduced into evidence. 
We find that the defendant was not denied a fair 
trial under these circumstances.

15. Wilson contends that the trial court erred in 
admitting certain photographs which depicted the 
victim as he was found at the crime scene and as he 
appeared shortly before autopsy.  [***21]  We find 
that these photographs were material, relevant, and 
admissible. Jackson v. State, 270 Ga. 494 (8) (512 
S.E.2d 241) (1999); Jenkins v. State, 269 Ga. 282 
(20) (498 S.E.2d 502) (1998); Crozier v. State, 263 
Ga. 866 (2) (440 S.E.2d 635) (1994).

16. (a) We find that the prosecution's 
characterization of the victim  [*820]  as a helpless, 
nice, unarmed person was relevant to the jury's 
determination of guilt as to the malice murder 
charge and did not unfairly prejudice the defendant, 
constitute improper victim impact testimony, or 
deny the defendant a fair trial. 

(b) Contrary to the defendant's contention, we 
conclude that the prosecution did not invite the jury 
to place itself in the place of the victim. 

(c) During his closing argument at the end of the 
guilt/innocence phase of the trial, the prosecutor 
interspersed his argument with direct quotations 
from the Georgia Code, arguing how the statutory 
elements set forth in the quotations had been 
proved. The practice of "reading the law" in a 

criminal proceeding was condemned by this Court 
some time ago as offering a license for counsel to 
present portions of the law to the jury that [***22]  
would not constitute part of the trial court's charge.  
Conklin v. State, 254 Ga. 558 (10) (331 S.E.2d 532) 
(1985). However, "counsel have every right to refer 
to applicable law during closing argument" when 
that law will be charged by the trial court. Id.; 
Felder v. State, 270 Ga. 641 (3) (514 S.E.2d 416) 
(1999). Indeed, we have held that restraining 
counsel from discussing and arguing law that will 
be charged to the jury is error.  Minter v. State, 266 
Ga. 73 (463 S.E.2d 119) (1995). Accordingly, we 
conclude that under the circumstances of this case, 
the trial court did not err in failing to restrain the 
State from discussing the law in the manner 
complained of.

(d) Wilson contends the State, in its closing 
argument in the guilt/innocence phase, made 
statements that improperly emphasized the 
defendant's exercise of his right not to testify and 
the failure of Butts, the other participant in the 
murder, to give a statement after being arrested. 4 
We find no evidence in the record that the 
defendant objected to the purportedly inappropriate 
statements or moved for a mistrial, and, generally, 
such an objection cannot be raised for the [***23]  
first time in a motion for a new trial or on appeal.  
Landers v. State, 270 Ga. 189 (2) (508 S.E.2d 637) 
(1998); Roberts v. State, 231 Ga. 395 (1) (202 
S.E.2d 43) (1973). When no objection has been 
made at trial, such allegedly improper statements 
warrant reversal only if they in reasonable 
probability changed the result of the trial.  Ledford 
v. State, supra at (18) (a); Todd v. State, 261 Ga. 
766 (2) (410 S.E.2d 725) (1991). Without 
addressing whether the statements were improper, 
we find that they did not in reasonable probability 
change the result of the trial and, therefore, cannot 
serve as grounds for reversal because they were not 
objected to.

4 Given the defendant's failure to object at trial, we need not address 
the question of his standing to object to the alleged comment on the 
post-arrest silence of the co-participant.
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 [*821]   [**349]  17. Wilson contends that certain 
portions of the State's opening statement during the 
guilt/innocence phase of his [***24]  trial were 
inflammatory and improperly called into question 
the impact of the victim's death upon the victim's 
family. The proper test on review when, as here, the 
defendant has not objected to allegedly improper 
statements is whether the statements in reasonable 
probability changed the result of the trial. Id. We 
find no such reasonable probability with respect to 
the statements complained of, and, therefore we 
need not address whether the statements were 
improper.

18. Wilson contends that two statements he made to 
law enforcement officers (one tape-recorded, one 
written) along with statements he made to police 
regarding his and Butts's actions after the murder 
were improperly admitted into evidence. We 
disagree.

Wilson contends that the statements should have 
been excluded from evidence because they were 
allegedly induced by a hope of benefit in violation 
of O.C.G.A. § 24-3-50. Wilson's contention at the 
suppression hearing hinged upon an evaluation of 
the credibility of witnesses. It is the province of the 
trial court to weigh the credibility of witnesses in 
such a hearing, and, unless clearly erroneous, its 
findings of fact will not be disturbed on appeal.  
Gilliam v. State, 268 Ga. 690 (3) (492 S.E.2d 185) 
(1997); [***25]  Arline v. State, 264 Ga. 843 (2) 
(452 S.E.2d 115) (1995); Caffo v. State, 247 Ga. 
751 (279 S.E.2d 678) (1981). We find no error in 
the trial court's ruling as to the absence of an 
inducement by a hope of benefit.

Wilson also contends that he was not made aware 
of his rights under Miranda v. Arizona, 384 U.S. 
436 (86 S. Ct.  1602, 16 L. Ed. 2d 694) (1966), 
prior to making the contested statements and that, 
prior to making the tape-recorded statement, he had 
been denied a request for an attorney. This 
contention also hinged upon the credibility of 
witness testimony, and we do not find the trial 
court's assessment of witness credibility in this 

matter to have been clearly erroneous.  Gilliam v. 
State, supra. Accordingly, we conclude that the 
trial court did not err in its ruling as to Wilson's 
Miranda rights.

19. The trial court did not err in denying Wilson's 
motion for a change of venue. Wilson contends that 
a change of venue was necessary because of pretrial 
publicity and the fact that, like the victim, a large 
number of Baldwin County residents were 
Department of Corrections employees.

In order to justify a change [***26]  of venue based 
upon pretrial publicity, a capital defendant must 
show that the trial setting was inherently prejudicial 
as a result of pretrial publicity or show actual bias 
on the part of the individual jurors. Jenkins v. State, 
supra at (3); Jones v. State, 267 Ga. at (1) (a). A 
change of venue is appropriate in a death penalty 
case when the "defendant can make a substantive 
showing of the likelihood of prejudice by reason of 
extensive publicity."  [*822]  Jones v. State, 261 
Ga. 665 (2) (409 S.E.2d 642) (1991). The decisive 
factor in determining whether a change of venue is 
required is "the effect of the publicity on the ability 
of prospective jurors to be objective." Freeman v. 
State, 268 Ga. 185 (2) (486 S.E.2d 348) (1997). 
The extent and timing of pretrial publicity are also 
factors to be considered. Id.; Thornton v. State, 264 
Ga. 563 (17) (449 S.E.2d 98) (1994). Our review of 
the record does not indicate that the pretrial 
publicity created a likelihood of prejudice. Of the 
large number of jurors subjected to individual voir 
dire, none was stricken for cause because of his or 
her exposure to pretrial publicity.

 [***27]  As to Wilson's contention that the large 
number of Department of Corrections employees in 
Baldwin County warranted a change of venue, we 
note, as in our discussion above regarding the 
defendant's motion to strike all such persons for 
cause, that persons are not deemed unqualified to 
serve as jurors based solely upon their membership 
in a group to which the victim belonged.  Jordan v. 
State, supra. It must be demonstrated that the 
persons or class of persons will be unable to serve 
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as fair and impartial finders of fact, a showing not 
made by Wilson in his motions to strike for cause 
or his motion for a change of venue. 

 [**350]  20. Wilson contends that the trial court 
erred by allowing evidence during the penalty 
phase of a number of crimes committed by him as a 
juvenile, including shooting two persons and a dog, 
first degree arson, criminal trespass, felony 
obstruction of a law enforcement officer, assault of 
an officer in a youth detention facility, possession 
of cocaine, and making a death threat. We disagree. 
Such records are admissible in the penalty phase of 
a capital murder case. Smith v. State, supra at (2); 
Burrell v. State, 258 Ga. 841 (7) (376 S.E.2d 184) 
(1989); [***28]  O.C.G.A. § 15-11-38 (b).

Wilson further contends that evidence of his prior 
criminal activity was improperly admitted during 
the penalty phase because the evidence was 
insufficiently reliable. Again, we disagree. "The 
factors normally considered in sentencing are (1) 
the character of the defendant, including his 
previous criminal activity, if any, and (2) the 
circumstances of the crime on trial." Ford v. State, 
257 Ga. 461 (1) (360 S.E.2d 258) (1987); Kinsman 
v. State, 259 Ga. 89 (15) (376 S.E.2d 845) (1989). 
Evidence of bad character and previous crimes 
must be reliable ( Williams v. State, 258 Ga. 281 
(7) (368 S.E.2d 742) (1988)) but, when considering 
non-statutory aggravating circumstances, the jury is 
not required to evaluate each and every evidentiary 
vignette pursuant to the reasonable doubt standard.  
Ward v. State, supra; Ross v. State, supra. The trial 
court is certainly not required to apply such a 
standard in determining if the evidence is 
admissible. The fact that the defendant was able to 
set forth evidence weighing against a finding of 
guilt as to the previous crimes does not in and of 
itself [***29]   [*823]  make the State's evidence 
unreliable. We find that the trial court did not err in 
admitting the contested evidence.

Finally, we find no merit in Wilson's contention 
that the trial court improperly admitted testimony 
that Wilson had threatened to kill a man and his 

mother. Wilson argues that the testimony was 
inadmissible because it lacked the corroboration 
required for conviction of the crime of making a 
terroristic threat. See O.C.G.A. § 16-11-37 (a). 
However, we find that the testimony was 
admissible as evidence of bad character. For the 
same reasons that evidence of acts reflecting bad 
character need not be evaluated according to the 
reasonable doubt standard ( Ward v. State, supra; 
Ross v. State, supra), such evidence also need not 
be sufficient to allow conviction under the 
evidentiary requirements of a specific criminal 
statute. The evidence need only be reliable. 
Williams v. State, supra.

21. Wilson contends that he was denied a fair trial 
because the judge who presided over many of the 
pretrial proceedings was replaced for health reasons 
before the trial began by another judge who 
presided over the remainder of the case, 
including [***30]  two remaining pretrial motion 
hearings, jury selection, both phases of the trial, 
and the defendant's motion for a new trial. Prior to 
the first judge's departure, Wilson requested that 
only one judge preside over both jury selection and 
the trial, and this request was accommodated. 
Wilson made no other objection to the substitution, 
and, therefore, this argument is waived.  Earnest v. 
State, supra.

22. Wilson contends that it was error for the trial 
court to deny his trial counsel's request to be 
discharged from representing Wilson based on the 
fact that counsel's wife worked for the Department 
of Corrections, knew persons who were acquainted 
with the victim, and was herself casually 
acquainted with the victim. Our evaluation of the 
alleged conflict requires us to "examine the 
particular circumstances of the representation[] to 
determine whether counsel's undivided loyalties 
remained with his . . . client, as they must." Hill v. 
State, 269 Ga. 23 (2) (494 S.E.2d 661) (1998) 
(evaluating alleged conflict of interest arising from 
defense counsel's previous representation of State's 
witness). See also Hudson v. State, 234 Ga. App. 
895 (3) (a) (508 S.E.2d 682) (1998). [***31]  The 

271 Ga. 811, *822; 525 S.E.2d 339, **349; 1999 Ga. LEXIS 1035, ***27

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RWW-SJN0-003G-P0MY-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX8-9WR0-003G-P0YP-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX8-9WR0-003G-P0YP-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5N95-2GD0-004D-82SG-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-27M0-003F-J04R-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-27M0-003F-J04R-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX8-9WP0-003G-P0YD-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX8-9WP0-003G-P0YD-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX8-9XM0-003G-P1BY-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX8-9XM0-003G-P1BY-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX8-9M90-003G-P2MN-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-2K70-003F-J1S4-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5N95-2GT0-004D-82FB-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX8-9M90-003G-P2MN-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-2K70-003F-J1S4-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX8-9XM0-003G-P1BY-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX8-9KC0-003G-P25S-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX8-9KC0-003G-P25S-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3SF4-D760-0039-425S-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3SF4-D760-0039-425S-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3VH7-14Y0-0039-411C-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3VH7-14Y0-0039-411C-00000-00&context=


Page 10 of 13

relationship between defense counsel and the 
victim was both minimal and indirect. Furthermore, 
the record reveals no evidence that defense counsel 
was affected by his minimal relationship to the 
victim. Accordingly, we find that the trial court did 
not err in ruling that there was no disqualifying 
conflict of interest. 

 [**351]  23. We find that the sentence of death in 
this case was not imposed under the influence of 
passion, prejudice, or any other arbitrary factor. 
O.C.G.A. § 17-10-35 (c) (1). We also find, 
considering both the crime and the defendant, that 
the sentence of death was neither  [*824]  excessive 
nor disproportionate to the penalties imposed in 
similar cases. O.C.G.A. § 17-10-35 (c) (3). The 
similar cases listed in the Appendix support the 
imposition of the death penalty in this case, as all 
are cases of intentional killing committed during 
the commission of an armed robbery or a motor 
vehicle hijacking.

Judgment affirmed. All the Justices concur, except 
Carley, J., who concurs in judgment only as to 
Division 6, and Sears, J., who concurs in part and 
dissents in part.  

Concur by: Sears (In Part) 

Dissent by: Sears (In Part) 

Dissent

 Sears, Justice, concurring in part and dissenting 
in [***32]  part.

I concur in the majority's affirmance of appellant's 
adjudication of guilt. However, regarding 
appellant's death sentence, the majority implicitly 
concludes that no Eighth Amendment concerns are 
raised by the sentence of death by electrocution. 5 

5 In all capital cases, this Court is obligated to undertake a sua sponte 
review of the death sentence to determine, among other things, 
whether the penalty is excessive. O.C.G.A. § 17-10-35. "This penalty 
question is one of cruel and unusual punishment, and is for the court 

This conclusion, however, is reached without the 
benefit of forthcoming guidance from the United 
States Supreme Court on that issue, and without an 
analysis of the voluminous evidence that is 
available regarding the constitutional implications 
of electrocution. For the first time in its history, the 
United States Supreme Court is poised to make a 
determination of whether there is evidence to show 
that a particular method of execution -- 
electrocution -- violates the Eighth Amendment's 
prohibition against cruel and unusual punishment. 
Because I believe prudence requires this Court to 
stay its Eighth Amendment rulings in capital cases 
until we receive guidance from the United States 
Supreme Court in the coming months, I respectfully 
dissent to the affirmance of appellant's death 
sentence.

 [***33]  At the outset, I emphasize that my 
constitutional concerns are not with the State's 
power to impose the death penalty for statutorily-
enumerated crimes. 6 Rather, my concern focuses 
upon the only available method of carrying out a 
death sentence in Georgia -- electrocution in 
Georgia's electric chair. Despite having issued 
opinions in many matters in which death sentences 
have been imposed, the United States Supreme 
Court has never decided whether there is evidence 
to show that any particular method of execution 
(including electrocution) violates the Eighth 
Amendment's Cruel and Unusual Punishment 
Clause. 7 [***35]  However, that will soon [**352]  

to decide" in all cases.  Blake v. State, 239 Ga. 292, 297 (236 S.E.2d 
637) (1977). 

6 See, e.g., Pruitt v. State, 270 Ga. 745 (514 S.E.2d 639) (1999) 
(Sears, J., writing for the majority's affirmance of death sentence); 
Whatley v. State, 270 Ga. 296 (509 S.E.2d 45) (1999) (same); 
Thomason v. State, 268 Ga. 298 (486 S.E.2d 861) (1997) (same).

7 Denno, Getting to Death: Are Executions Constitutional?, 82 Iowa 
Law Rev. 319 (1997). See Poyner v. Murray, 508 U.S. 931, 933 
(113 S. Ct.  2397, 124 L. Ed. 2d 299) (1999) (Souter, J., joined by 
Blackmun and Stephens, dissenting from denial of certiorari). 

Contrary to popular misconception, the Supreme Court's ruling in In 
re Kemmler, 136 U.S. 436 (10 S. Ct.  930, 34 L.Ed 519) (1890) (the 
last case in which the High Court has considered a method of 
execution), does not hold that electrocution is per se constitutional if 
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change, as the  [*825]  Supreme Court has recently 
granted certiorari in a capital habeas corpus action 
to review whether execution by electrocution 
violates the Federal Constitution's prohibition 
against cruel and unusual punishment. 8 Nor has 
Georgia's Supreme Court ever undertaken its own 
analysis of whether there is objective evidence to 
show that death in the State's electric chair 
constitutes cruel and unusual punishment, as that 
phrase is constitutionally understood. 9 Rather, this 
Court has habitually disposed of such claims 
perfunctorily, without considering [***34]  whether 
a growing body of evidence indicates that 
electrocution causes a lingering death and undue 
violence, torture, and mutilation. 10 I believe that it 
is time for this Court to cease its cursory review of 
Eighth Amendment claims in capital cases, and to 
confront head-on the issue of whether there is 
evidence to show that execution by electrocution is 
unconstitutionally cruel and unusual. To my mind, 
the logical and prudent first step in that process is 
to await pending word from the nation's highest 

there is no undue pain suffered by the condemned. See Poyner, 
supra. Rather, the Kemmler decision merely deferred to the New 
York state court's finding that, in light of the available options at that 
time, electrocution was permissible as a more humane alternative to 
death by hanging.  Kemmler, 136 U.S. at 444 (noting that the then-
governor of New York had called execution by hanging "barbaric"). 
Indeed, Kemmler cannot be read as rejecting evidence that 
purportedly shows electrocution is constitutionally cruel and 
unusual, because, at the time it was decided, no one had yet been 
electrocuted. Moreover, at the time Kemmler was decided, it was not 
yet established that the Eighth Amendment applies to the States 
through the Fourteenth Amendment. Cf.  Robinson v. California, 370 
U.S. 660, 667-668 (82 S. Ct.  1417, 8 L. Ed. 2d 758) (1962). Shortly 
after Kemmler was issued, William Kemmler became the first man 
executed in the electric chair in what was widely publicized as a 
grotesque and morbid technical bungle. See Denno, supra, p. 362 n. 
261. 

8 Bryan v. Moore, Case No. 99-6723 (Oct. 26, 1999). See 68 
U.S.L.W. 3281 (11/2/99).

9 See DeYoung v. State, 268 Ga. 780 (493 S.E.2d 157) (1997) 
(Fletcher, P.J., concurring); see also Stanford v. Kentucky, 492 U.S. 
361, 369 (109 S. Ct.  2969, 106 L. Ed. 2d 306) (1989) (Eighth 
Amendment determination should be based as much as possible 
upon objective criteria).

10 See, e.g., DeYoung, supra; Wellons v. State, 266 Ga. 77 (463 
S.E.2d 868) (1995).

court regarding that very issue. 11

The constitutional ramifications of electrocution are 
overly ripe for review. An Eighth Amendment 
analysis of evidence pertaining to any method of 
execution would adhere to four lines of inquiry: (1) 
Does the method of execution involve "something 
more [***36]  than the mere extinguishment of 
life," 12 [***37]  such as "torture or a lingering death 
. . .  [*826]  something inhuman and barbarous"?; 13 
(2) Is the infliction of unnecessary pain, undue 
physical violence, or bodily mutilation and 
distortion inherent in the method of execution?; 14 
(3) Does the method of execution offend "the 
evolving standards of decency that mark the 
progress of a maturing society," 15 and has it been 
approved, rejected or abandoned in other states and 
in other civilized nations?; 16 and (4) Are more 

11 I note that Florida, one of only two other states to currently 
practice electrocution, has stayed all of its executions of condemned 
prisoners until the U.S. Supreme Court issues its ruling on the 
constitutionality of electrocution. See "Special Session Could 
Introduce Lethal Injection," Orlando Sentinel, 12/6/99.

12 Kemmler, 136 U.S. at 447. As stated by Justice Burton more than 
half a century ago:

The taking of human life by unnecessarily cruel means shocks the 
most fundamental instincts of civilized man. It should not be 
possible under the constitutional procedure of a self-governing 
people. . . . The all-important consideration is that the execution shall 
be so instantaneous and substantially painless that the punishment 
shall be reduced, as nearly as possible, to no more than that of death 
itself.

Louisiana ex rel. Francis v. Resweber, 329 U.S. 459, 473-474 (67 S. 
Ct.  374, 91 L. Ed. 422) (1947) (Burton, J., dissenting). See 
Kemmler, supra, 136 U.S. at 443-444, 447; Glass v. Louisiana, 471 
U.S. 1080, 1085 (105 S. Ct.  2159, 85 L. Ed. 2d 514) (1985) 
(Brennan, J., joined by Marshall, J., dissenting from denial of 
certiorari). 

13 Kemmler, 136 U.S. at 447.

14 Resweber, supra.

15 Trop v. Dulles, 356 U.S. 86, 100-101 (78 S. Ct.  590, 2 L. Ed. 2d 
630) (1958).

16 See id.; Coker v. Georgia, 433 U.S. 584, 593-594 (97 S. Ct.  2861, 
53 L. Ed. 2d 982) (1977).
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humane methods of execution available? 17

Regarding [***38]  the first two of these inquiries: 
Increasingly, there are reports that electrocution 
involves (a) lingering death that can [**353]  last for 
more than a quarter hour; (b) bodily mutilation and 
distortion, including third and fourth degree burns 
to the face and scalp, exploding body parts, and 
layers of skin melting away so as to reveal bone; 
and (c) grotesque physical violence indicative of 
both inhumanity and barbarity. 18 [***39]  In other 

17 See Gregg v. Georgia, 428 U.S. 153, 170 and n. 17 (96 S.Ct. 2909, 
49 L. Ed. 2d 859) (1976). As stated by Justice Powell:

Neither the Congress nor any state legislature would today tolerate 
pillorying, branding, or cropping and nailing the ears -- punishments 
that were in existence during our colonial era. Should however, any 
such punishment be prescribed, the courts would certainly enjoin its 
execution. Likewise, no court would approve any implementation of 
the death sentence found to involve unnecessary cruelty in light of 
presently available alternatives.

Furman v. Georgia, 408 U.S. 238, 430 (92 S. Ct.  2726, 33 L. Ed. 2d 
346) (1972) (Powell, J., dissenting). These views of Justice Powell's 
were largely adopted in Gregg, supra.

18 For example, in March 1997, Pedro Medina was executed in 
Florida's electric chair. When the electricity was applied, Medina 
"lurched backward and balled his hands into fists," while his face 
mask "burst into flames." Blue and orange flames up to twelve 
inches long shot from the right side of Medina's head and flickered 
for up to ten seconds. A solid flame then covered Medina's entire 
head, from one side to the other. After the current was turned off, a 
maintenance worker wearing electrical gloves patted out the flames 
on Medina's body and another worker opened a window to disperse 
the thick smoke that hung in the air. Witnesses described the smell as 
nauseating. An autopsy of Medina's corpse revealed a "burn ring" 
around the crown of his head, within which was a third degree burn 
containing deposits of charred material. Medina's face was covered 
with first degree burns, caused by scalding steam. See Denno, supra, 
App. 2 (A) (18); Provenzano v. Moore, 744 So. 2d 413, 432, 1999 
WL 756012 at * 19 (Fla. 1999) (Shaw, J., dissenting). 

When Allen Lee Davis was executed in Florida's electric chair in 
July 1999, a leather strap was secured across his mouth and part of 
his nostrils, and a heavy fabric face mask was placed over his head. 
Blood poured from his nose before and during the electrocution, and 
several witnesses reported hearing two screams from Davis when the 
current was applied. By the time the execution was completed, a 
blood pool "the size of a dinner plate" covered the front of Davis's 
shirt. It was later determined that Davis's death was caused in part by 
asphyxiation caused by the leather face strap. As with Medina, 
Davis's head, face, and scalp were severely burned, as were his knees 

words, there is mounting evidence to indicate 
 [*827]  that electrocution involves more than "the 
mere extinguishment of life," 19 the benchmark for 
constitutional executions, and such evidence should 
be addressed as part of this Court's responsibility to 
review all capital sentences in Georgia.

Concerning the third prong of the analysis 
discussed above, I am increasingly concerned that 
electrocution and its effects on the human body 
may offend society's evolving sense of decency. 
The Eighth Amendment's fundamental purpose is 
"to protect the dignity of society itself from the 
barbarity of exacting mindless vengeance." 20 The 
Amendment's scope is not static; rather, it is hewn 
from the evolving standards of decency that 
characterize a mature, civilized society, 21 and it 
acquires meaning "as public opinion becomes 
enlightened by a humane justice." 22 [***40]  Thus, 
whether a particular form of punishment is cruel 

and thighs.  Provenzano, supra at * 20-22.

Witnesses observing Larry Lonchar's November 1996 execution in 
Georgia's electric chair report that two 2000 volt jolts of electricity 
were required before he was pronounced dead, and that the process 
required twelve minutes to complete. During that time, Lonchar 
moaned, clenched his fists (which had turned dark red), lurched and 
gasped for air. Denno, supra, App. 2 (A) (17). Other electrocutions 
have routinely resulted in third and fourth degree burns with skin 
sloughing, "meaning the skin had literally come loose from [the] 
body and was sliding." Id., App. 2 (A) (8). Electrocution sometimes 
burns chunks of skin off a condemned person's head or leg, revealing 
the skull or bone beneath the tissue. Id. Electrocution also has caused 
a man's penis to explode, blood to pour from eye sockets, bodily 
fluids to boil, and ears to burn away.  Id., 82 Iowa L. Rev. at 359, 
and App. 2 (A) (12).

For an in-depth account of electrocution's effects, see Denno, supra, 
Appendix 2 (A), "Post-Gregg Botched Executions." See also Denno, 
Is Electrocution an Unconstitutional Method of Execution? The 
Engineering of Death Over the Century, 35 Wm. & Mary L. Rev. 551 
(1994). 

19 Kemmler, 136 U.S. at 447.

20 Ford v. Wainwright, 477 U.S. 399, 410 (106 S. Ct.  2595, 91 L. Ed. 
2d 335) (1986).

21 Trop, supra.

22 Weems v. United States, 217 U.S. 349, 378 (30 S. Ct.  544, 54 L. 
Ed. 793) (1910).
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and unusual under the Eighth Amendment must be 
determined by considering contemporary moral 
standards as determined by objective evidence 
regarding a national consensus. 23

Electrocution is practiced in no other country in the 
civilized world. Within this country, 27 states 
practiced it in 1949. Since then, 20 states have 
dropped it altogether, and four states -- Arkansas, 
Ohio, South Carolina and Virginia -- continue to 
offer it as an alternative; although Ohio has not 
executed [**354]  anyone since 1976. 24 At present, 
only three states -- Georgia, Florida, and Alabama -
- actively  [*828]  use electrocution as the sole 
method of executing condemned prisoners. 25

The death penalty is just punishment for those 
whose crimes deserve the ultimate penance, and it 
also serves a [***41]  societal need to see 
retribution for that class of crimes. I believe, 
however, that it's time to examine whether 
Georgia's current method of enforcing the death 
penalty and its attending consequences are 
compatible with the dignity, morality, and decency 
of society's enlightened consciousness, and is 
reflective of a humane system of justice. I note that 
both the American Veterinarian Medical 
Association and the Humane Society of the United 
States prohibit electrocution as a means of 
euthanatizing animals. 26

Finally, concerning the last prong of the inquiry 
discussed above, it appears that less cruel and more 
humane means of execution may currently be 
practiced in other states and countries.

23 Penry v. Lynaugh, 492 U.S. 302, 331 (109 S. Ct.  2934, 106 L. Ed. 
2d 256) (1989); Stanford, supra.

24 See Provenzano, 744 So. 2d at 436, 1999 WL 756012 at * 23-24.

25 Nebraska legally authorizes electrocutions as its sole method of 
execution, but has apparently ceased carrying out capital sentences.

26 See Humane Sociey of the U. S., General Statement Regarding 
Euthanasia Method for Dogs and Cats, 17 Shelter Sense, Sept. 1994 
at 11-12; American Veterinarian Med. Assn., 202 JAVMA 230, 230-
249 (1993).

While this dissent's overview of the Eighth 
Amendment implications of electrocution barely 
scratches the surface of [***42]  what will be 
required for an adequate in-depth analysis of the 
constitutional issue I urge the Court to take up, I 
nonetheless hope it emphasizes the great need for 
us not to prolong fulfillment of our constitutional 
responsibility to "protect the dignity of society 
itself from the barbarity of exacting mindless 
vengeance." 27 For all the reasons discussed above, 
I would stay ruling on appellant's Eighth 
Amendment claim until we receive guidance on 
that issue from the United States Supreme Court, 
and I would then proceed with our own assessment 
of the issue.

APPENDIX

Lee v. State, 270 Ga. 798 (514 S.E.2d 1) (1999); 
Whatley v. State, 270 Ga. 296 (509 S.E.2d 45) 
(1998); Bishop v. State, 268 Ga. 286 (486 S.E.2d 
887) (1997); Jones v. State, 267 Ga. 592 (481 
S.E.2d 821) (1997); Carr v. State, 267 Ga. 547 (480 
S.E.2d 583) (1997); McClain v. State, 267 Ga. 378 
(477 S.E.2d 814) (1996); [***43]  Greene v. State, 
266 Ga. 439 (469 S.E.2d 129) (1996); Crowe v. 
State, 265 Ga. 582 (458 S.E.2d 799) (1995); 
Mobley v. State, 265 Ga. 292 (455 S.E.2d 61) 
(1995); Christenson v. State, 262 Ga. 638 (423 
S.E.2d 252) (1992); Meders v. State, 261 Ga. 806 
(411 S.E.2d 491) (1992); Ferrell v. State, 261 Ga. 
115 (401 S.E.2d 741) (1991); Stripling v. State, 261 
Ga. 1 (401 S.E.2d 500) (1991); Cargill  [*829]  v. 
State, 255 Ga. 616 (340 S.E.2d 891) (1986); 
Ingram v. State, 253 Ga. 622 (323 S.E.2d 801) 
(1984).  

End of Document

27 Ford, supra.
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 GEORGIA RESOURCE CENTER 
 303 Elizabeth Street, N.E. 
 Atlanta, Georgia 30307 
 
(404) 222-9202           Fax  (404) 222-9212 

  
 

 

  
 The Georgia Appellate Practice and Educational Resource Center, Inc. is a non-profit organization governed by a Board of Directors. 
  The Center was established by the State Bar of Georgia and is affiliated with the Georgia State University College of Law.  

 
May 29, 2019 

 
 
 
Hon. William A. Prior, Jr., Chief Judge 
Ocmulgee Judicial Circuit 
P.O. Box 728 
Madison, GA 30650 
By email to: bonnerm@eighthdistrict.org and regular mail 
 
 Re: State v. Marion Wilson, Criminal Action No. 39249B 
 
Dear Judge Prior: 
 
 Along with Brian Kammer, Esq., I represent the defendant, Marion Wilson, in the above-referenced 
matter, which is currently pending before your Honor by virtue of an Extraordinary Motion for New Trial 
filed on May 22, 2019.  Yesterday, the State filed a response in opposition. 
 
 Please be advised that Mr. Wilson intends to file a reply brief in support of his motion.  Because 
both Mr. Kammer and I currently have an intervening deadline of June 3, 2019, in a capital habeas case 
pending in the Southern District of Georgia (King v. Warden, No. 2:12-cv-00119 (S.D.Ga.)), we will plan 
to file our reply brief no later than two weeks from the date the State filed its opposition, i.e., on or before 
June 11, 2019.  
 
 I appreciate your Honor’s consideration of the foregoing. 
 
 
         Respectfully, 
 

 
 
         Marcia A. Widder 
         Counsel for Marion Wilson 
 
cc:  Beth Burton, Deputy Attorney General (by email) 
       Stephen Bradley, District Attorney (by email) 
       Brian S. Kammer, Esq. (by email) 

mailto:bonnerm@eighthdistrict.org
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STATEMENT OF THE CASE 

Defendant, Marion Murdock Wilson, Jr., was tried before a jury 

October 27, 1997 through November 7, 1997 and convicted of the malice 

murder of Donovan Parks, the felony murder of Donovan Parks, the armed 

robbery of Donovan Parks, hijacking a motor vehicle, possession of a firearm 

during the commission of a crime, and possession of a sawed-off shotgun. 

(Trial Record, pp. 13-15, 966).1 The jury found as a statutory aggravating 

circumstance that the offense of murder was committed while the offender 

was engaged in the commission of another capital felony, armed robbery, (R. 

965), and, following the mandatory recommendation of the jury, the trial 

court sentenced Defendant to death on November 7, 1997. (R. 964, 968).2 

Defendant's motion for new trial, as amended, was denied on December 

18, 1998. (R. 970-71, 980-84). In affirming Defendant's convictions and 

sentences, this Court summarized the facts of the case as follows: 

The evidence at trial showed that on the night of March 28, 1996, 
the victim, Donovan Corey Parks, entered a local Wal-Mart to 
purchase cat food, leaving his 1992 Acura Vigor parked in the fire 
lane directly in front of the store. Witnesses observed Wilson and 

1 The following abbreviations are used throughout this brief: 

Trial Transcript - T, followed by page 
Trial Record - TR followed by page 
SCED: E-Filing System followed by page 

2 Defendant's co-defendant Robert Butts was also convicted of malice murder, 
sentenced to death, and executed on May 4, 2018. 

1 
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Robert Earl Butts standing behind Parks in one of the store's 
checkout lines and, shortly thereafter, speaking with Parks 
beside his automobile. A witness overheard Butts ask Parks for a 
ride, and several witnesses observed Wilson and Butts entering 
Parks's automobile, Butts in the front passenger seat and Wilson 
in the back seat. Minutes later, Parks's body was discovered lying 
face down on a residential street. Nearby residents testified to 
hearing a loud noise they had assumed to be a backfiring engine 
and to seeing the headlights of a vehicle driving from the scene. 
On the night of the murder, law enforcement officers took 
inventory of the vehicles in the Wal-Mart parking lot. Butts's 
automobile was among the vehicles remaining in the lot 
overnight. Based upon the statements of witnesses at the Wal-
Mart, Wilson was arrested. A search of Wilson's residence yielded 
a sawed-off shotgun loaded with the type of ammunition used to 
kill Parks, three notebooks of handwritten gang "creeds," secret 
alphabets, symbols, and lexicons, and a photo of a young man 
displaying a gang hand sign. 

Wilson gave several statements to law enforcement officers and 
rode in an automobile with officers indicating stops he and Butts 
had made in the victim's automobile after the murder. According 
to Wilson's statements, Butts had pulled out a sawed-off shotgun, 
had ordered Parks to drive to and then stop on Felton Drive, had 
ordered Parks to exit the automobile and lie on the ground, and 
had shot Parks once in the back of the head. Wilson and Butts 
then drove the victim's automobile to Gray where they stopped to 
purchase gasoline. Wilson, who was wearing gloves, was observed 
by witnesses and videotaped by a security camera inside the 
service station. Wilson and Butts then drove to Atlanta where 
they contacted Wilson's cousin in an unsuccessful effort to locate 
a "chop shop" for disposal of the victim's automobile. Wilson and 
Butts purchased two gasoline cans at a convenience store in 
Atlanta and drove to Macon where the victim's automobile was 
set on fire. Butts then called his uncle and arranged a ride back 
to the Milledgeville Wal-Mart where Butts and Wilson retrieved 
Butts's automobile. 

Wilson v. State, 271 Ga. 811, 812-13 (1999), cert denied, Wilson v. Georgia, 

531 U.S. 838 (2000), rehg denied, 531 U.S. 1030 (2000). 

2 
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Defendant filed his state habeas corpus petition on January 19, 2001. 

A two-day evidentiary hearing was held on February 22-23, 2005. At that 

hearing, 129 exhibits were tendered by Defendant; he presented 9 witnesses 

live and the affidavits of 33 witnesses, including 6 experts. The record 

ultimately comprised 5,679 pages. On December 1, 2008, the state habeas 

court denied relief. (SCED, Record, pp. 95-138). This Court denied 

Defendant's certificate for probable cause to appeal. (SCED, Record, p. 140). 

The United States Supreme Court denied certiorari review on December 6, 

2010. Wilson v. Terry, 562 U.S. 1093 (2010). 

Defendant then filed a federal habeas corpus petition on December 15, 

2010. On December 19, 2013, the district court denied relief. Wilson v. 

Humphrey, No. 5:10-CV-489, 2013 U.S. Dist. LEXIS 178241 (M.D. Ga. Dec. 

19, 2013). On December 15, 2014, the Eleventh Circuit affirmed the denial of 

habeas relief. Wilson v. Warden, 774 F.3d 671, (11th Cir. 2014). 

Defendant applied for certiorari review and the Supreme Court granted, 

vacated, and remanded the case to the Eleventh Circuit on the issue of how 

federal courts review state decisions under federal law. Wilson v. Sellers, 

., 138 S. Ct. 1188 (2018). U. S. 

On remand, the Eleventh Circuit reviewed the state habeas court's 

decision as directed by the Supreme Court and again denied relief. Wilson v. 

Warden, 898 F.3d. 1314 (11th Cir. 2018). Defendant again applied for 

certiorari review from the United States Supreme Court on March 12, 2019. 

That petition was denied May 28, 2019. Wilson v. Ford, 587 U.S. (2019). 

3 
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Six days prior to the denial of certiorari review, on May 22, 2019, 22 

years after his trial, Applicant sought an extraordinary motion for new 

trial and post-conviction DNA testing pursuant to O.C.G.A. § 5-5-41 based on 

evidence and arguments presented at trial in 1997. (SCED, Record, pp. 15-

68). This motion was properly denied on May 30, 2019. (SCED, Record, pp. 

4-14). 

ARGUMENT AND CITATION OF AUTHORITY 

After 22 years of extensive litigation, Defendant, for the first time, 

requested DNA testing on a piece of evidence introduced at trial—the victim's 

neck tie. The trial court properly reviewed and denied Defendant's motion in 

accordance with O.C.G.A. § 5-5-41, and this Court should deny Defendant's 

application for a discretionary appeal. 

The trial court did not err in ruling without a reply or a 
hearing. 

I. 

Defendant alleges that the trial court erred in not allowing him to reply 

to the State's response and in denying his motion without holding a hearing. 

The statute is clear that the trial court was not required to wait for a reply 

from Defendant or hold a hearing. 

O.C.G.A. § 5-5-41(c)(3)(c)(5) and (6)(A) are as follows: 

(5) The motion shall be served upon the district attorney and the 
Attorney General. The state shall file its response, if any, within 
60 days of being served with the motion. The state shall be given 

4 
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notice and an opportunity to respond at any hearing conducted 
pursuant to this subsection. 
(6) (A) If, after the state files its response, if any, and the court 
determines that the motion complies with the requirements of 
paragraphs (3) and (4) of this subsection, the court shall order a 
hearing to occur after the state has filed its response, but not 
more than 90 days from the date the motion was filed. 

The statute does not provide for a reply from Defendant; and the trial 

court did not err in not waiting on Defendant to submit a reply to the State's 

response brief. 

The statute is also clear that if the trial court finds that Defendant 

failed to establish paragraphs 3 and 4 of subsection (c), a hearing is not 

required. In the instant case, citing Crawford v. State, 278 Ga. 95 (2004), the 

trial court found Defendant had failed to meet these requirements and denied 

Defendant's motion without a hearing. (SCED, Record, pp. 6-11). This 

finding is in accordance with the statute and Defendant's argument to the 

contrary has already been expressly rejected by this Court. 

...paragraph (3) requires that the Defendant "show" certain 
things, including how the possible results of the requested DNA 
testing would in reasonable probability have led to the 
Defendant's acquittal if those hypothetical results had been 
available at the time of the Defendant's original trial. O.C.G.A. § 
5-5-41 (c) (3). Requiring a Defendant to "show" a possible DNA 
testing result and to "show" the relevance of that hypothetical 
result is not tantamount to requiring the Defendant to "prove" 
the hypothetical result will be obtained through actual testing. 
However, if the DNA testing results hypothesized in a 
Defendant's motion, even when assumed valid, would not in 
reasonable probability have led to the Defendant's acquittal if 
those results had been available at trial, a hearing on the 

5 
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Defendant's motion requesting DNA testing would be 
unnecessary. 

Crawford v. State, 278 Ga. 95, 97 (2004). 

In the instant case, the trial court found that even if the testing was 

conducted and Co-Defendant Butts's DNA was on the neck tie, but 

Defendant's was not, it still would not result in an acquittal. (SCED, Record, 

p. 7). The trial court did not err in denying the motion without a hearing. 

The trial court properly denied Defendant's motion. II. 

A. The requested DNA testing would not acquit Defendant. 

The trial court found that Defendant failed to meet the requirements of 

O.C.G.A. § 5-5-31(c)(3)(D)—that "the requested DNA testing would raise a 

reasonable probability that the Defendant would have been acquitted if the 

results of the DNA testing had been available at the time of the conviction, in 

light of all the evidence in the case" (SCED, Record, pp. 6-7) (emphasis in the 

original). The court found that even if the neck tie was tested and had Co-

Defendant Butts's DNA was on it, "this would not acquit Defendant." Id. at 

7. The trial court's ruling was based on: its factual finding that Defendant 

was wearing gloves on the night of the murder; and "in light of the evidence 

that establishes Defendant's guilt." (Id. at 7-8, citing T. 1450-51).3 This 

3 The trial court also took note of the quick adjudication of guilt (SCED, 
Record, pp. 10-11, citing T. 1907), and the jurors' post-trial statements as to 
the assuredness of their conclusion of guilt. (SCED, Record, 141-152). 

6 
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holding is supported by the record and this Court should deny discretionary 

review. 

As found by the trial court, it was established by video-taped evidence 

and eyewitness testimony that Defendant had on gloves on the night of the 

murder. (SCED, Record, p. 7, citing T. 1450-51). Accordingly, the lack of his 

DNA or the presence of Butts's DNA on the tie would neither show that 

Defendant did not touch the neck tie nor acquit Defendant. 

As to the facts establishing Defendant's guilt, the trial court relied on 

the facts as summarized by this Court on direct appeal, which are set forth 

above, and further relied on the following by this Court: 

Viewed in the light most favorable to the verdict, we find that the 
evidence introduced at trial was sufficient to enable a rational 
trier of fact to find beyond a reasonable doubt that Wilson was 
guilty of the crimes of which he was convicted and to find beyond 
a reasonable doubt the existence of a statutory aggravating 
circumstance. Jackson v. Virginia, 443 U.S. 307 (99 S. Ct. 2781, 
61 L. Ed. 2d 560) (1979); O.C.G.A. § 17-10-30(b)(2). The State was 
not required to prove that Wilson was "the triggerman" in order 
to prove him guilty of malice murder. Even assuming that Wilson 
did not shoot the victim, there is sufficient evidence that he 
intentionally aided or abetted the commission of the murder or 
that he intentionally advised, encouraged, or procured another to 
commit the murder to support a finding of guilt. [] 

(SCED, Record, p. 8, quoting Wilson, 271 Ga. at 812-13) (emphasis added). 

See also Tison v. Arizona, 481 U.S. 137 (1987); Enmund v. Florida, 458 U.S. 

782 (1982). 

Defendant also argues that even if the testing did not preclude a 

finding of guilt, it could have precluded a sentence of death. The trial court 

7 

Case S19W1323     Filed 06/17/2019     Page 9 of 17



found that this was not the standard, but that instead, Defendant has to 

show "[t]he requested DNA testing would raise a reasonable probability that 

the Defendant would have been acquitted..." (SCED, Record, p. 9, quoting 

O.C.G.A. § 5-5-41(c)(3)(D) (emphasis in original)). This is clearly a correct 

recitation and application of the statute. 

The trial court went on, however, to hold that "even if the testing was 

conducted and Butts's DNA was on the tie, in light of the evidence presented 

at trial, there is no reasonable probability of a different sentencing verdict." 

(SCED, Record, p. 9). In making this finding, the trial court relied on the 

extensive evidence submitted in aggravation, (id. at 9-10), and properly 

concluded "[t]here is no reasonable probability that Defendant would have 

been acquitted if the results of the DNA testing had been available at the 

time of the conviction, in light of all the evidence in the case" or not sentenced 

to death." (SCED, Record, p. 11 (emphasis in the original)). 

As set forth above, the evidence as introduced during the trial showed 

Defendant was the leader of the Milledgeville Folks Gang (T. 2246, 2250), 

and went with co-defendant Butts to Walmart in Butts's car. The two men 

parked the car and went inside the Walmart together with a loaded sawed off 

shotgun, following closely behind Parks through Walmart and through the 

check-out line. They followed the victim to his car, asked for a ride they did 

not need, immediately took the victim to Felton Drive and executed him in 

the middle of the road. Wilson, 271 Ga. at 812-13. Within minutes, a 

dispassionate Defendant is seen on video-tape wearing gloves and purchasing 
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gas for the stolen car. (T. 1427, 1451). Defendant admitted to going to his 

cousin in an attempt to locate a chop shop to sell the car. Wilson, 271 Ga. 

812-13. He also admitted to burning the victim's car and the murder weapon 

was found in his house under his bed. Id. Also, as noted by the trial court, 

there was extensive evidence in aggravation, including Defendant having 

shot two other people previously, one just to find out what it felt like to shoot 

someone. (SCED, Record, pp 9-10). The trial court properly denied the 

motion on this basis. 

The identity of the perpetrator was and is not a 
significant issue in the case. 

B. 

The trial court also found that Defendant could not show "the identity 

of the perpetrator, was, or should have been, a significant issue in the case" 

as required by O.C.G.A. § 5-5-41(c)(3)(C). (SCED, Record, p. 11). This 

holding is also supported by the record. 

Defendant never asserted he was not at the murder scene. Instead, as 

found by the trial court, "[t]he question posed by Defendant at trial was who 

actually held the gun and fired the fatal shot into Parks's head." Id. 

Defendant continues to make the argument to this Court that he was not the 

triggerman and was not a party to the crime. However, as found by the trial 

court, "[t]hat issue was addressed on direct appeal." Id., citing Wilson, 271 

Ga. at 813 (the "State was not required to prove Defendant triggerman for 

malice murder, sufficient evidence showed 'he intentionally aided or abetted 
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the commission of the murder or that he intentionally advised, encouraged, or 

procured another to commit the murder to support a finding of guilt'"). 

Defendant further asserts that the State argued that Defendant pulled 

Parks out of the car by his tie, forced him to the ground and shot him. 

(SCED, App. to Appeal, pp. 4-5). He argues if Defendant's DNA is not on the 

tie, it establishes that Defendant did not pull Parks out of the car by the tie, 

did not shoot Parks, and was not a party to the crime. Id. This argument is 

without merit. 

First, as found by the trial court, Defendant was seen wearing gloves 

immediately following the murder. The lack of his DNA on the neck tie 

therefore means nothing. Even if the tie has Butts's DNA on it, it does not 

preclude one person from forcing Parks from the car and another person 

subsequently or previously pulling the tie as well. 

Secondly, the State's argument at trial was not based solely on the 

scenario cited by Defendant. The neck tie was not critical to the State's 

argument. The State was explicitly clear throughout arguments that it could 

not establish who pulled the trigger killing Parks, but, regardless, Defendant 

was guilty of murder as a party to the crime. For instance, in the guilt phase 

closing arguments of Defendant's trial, the District Attorney conceded that 

either Defendant or Co-Defendant Butts was the triggerman. (See, e.g., T., p. 

1816 ("I'm not conceding that this man was not the trigger man. I want that 

crystal clear. He could have been the trigger man; Butts could have been the 

trigger man."); T., p. 1821 ("... knowing the man's brains were blown out on 
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the side of the road, that either he did it or his Co-Defendant did."); T., p. 

1830 ("Whether he was the trigger man or whether he was a party to the 

crime, and he aided and abetted and helped his Co-Defendant."); T., p. 1832 

("... and he is guilty of malice murder whether he pulled the trigger or 

whether the other man pulled the trigger."); T., p. 1836 ("And one of the two 

had to have that sawed-off shotgun in their arms. Could have been Butts. 

Very well could have been Butts. Might have been Wilson, but let's assume it 

was Butts."); T., pp. 1837-1838 ("Whether he pulled the gun or not, he helped 

the whole nine yards."); T., p. 1839). This argument was based on the 

evidence as a whole, as set forth above, establishing Defendant's guilt. 

Clearly, the jury, in an hour and half, found that Defendant was guilty 

of intentionally and maliciously murdering Donovan Parks and rejected 

Defendant's claim and trial counsel's presentation and arguments that he 

was merely present at the scene. The trial court properly denied Defendant's 

motion on this basis as well. 

The statement that the motion was not filed for the 
purpose of delay was found to be false by the trial court. 

C. 

Finally, the trial court found that Defendant's motion was filed for the 

purpose of delay. (SCED, Record, p. 12). The trial court held, "[m]ost telling, 

Defendant filed the current motion 22 years after his conviction, but only one 

day prior to the United States Supreme Court conferencing his petition for 

certiorari review." Id. 
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Defendant argues that he must simply state in his pleading that his 

filing was not for the purpose of delay to satisfy O.C.G.A. § 5-5-41(c)(4)(A). 

Admittedly, Defendant's argument does have some support from this Court's 

precedent. In Crawford, this Court held: 

Crawford is correct in this argument insofar as it regards 
paragraph (4), which requires merely that a petitioner "state" 
that his or her motion for DNA testing is not being made for the 
purpose of delay and that the request for DNA testing is either 
being made for the first time or, if made previously in another 
court, has never been granted previously. O.C.G.A. § 5-5-41 (c) 
(4). These two prerequisites in paragraph (4) are simple matters 
that require no detailed explanation in a petitioner's motion. 

Crawford, 278 Ga. at 97. 

Yet, there is no law or principle that requires a court to accept a 

statement as true that is wholly belied by the record. Interpreting the law to 

the contrary makes this portion of the statute legally irrelevant. Moreover, 

such a reading would be contrary to O.C.G.A. § 5-5-41(a) which states, 

"[w]hen a motion for a new trial is made after the expiration of a 30 day 

period from the entry of judgment, some good reason must be shown why the 

motion was not made during such period, which reason shall be judged by the 

court." The trial court in the instant case found there was no good reason 

established, but instead, the filing was solely for the purpose of delay. 

Further, "[a]ttorneys are officers of the court and a statement to the 

court in their place is prima facie true and needs no further verification 

unless the same is required by the court or the opposite party." Anthony v. 
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State, 298 Ga. 827, 830 (2016) (emphasis added). Defendant's counsel's filing 

of the extraordinary motion for new trial should be held to the same 

standard. When statements are made to the court that are clearly blatant 

misrepresentations, the court should not have to accept them as fact. In the 

instant case, it is without question that the motion was filed for the purpose 

of the delay; everything belies the statement to the contrary. 

As found by the trial court, when Defendant was tried in 1997, "DNA 

testing was available, but not requested by Defendant." (SCED, Record, p. 

12, citing SCED, Record, pp. 49-50, ^ 13). The trial court further found that 

although Defendant conducted discovery and hired experts during his state 

habeas proceedings, he "never requested the testing of any items for potential 

DNA" although the very testing he is requesting was available. (SCED, 

Record, p. 12, citing SCED, Record, p. 50, ^ 15). The court also found that in 

the federal habeas proceedings, Defendant "requested the opportunity for a 

hearing and for discovery and for expert assistance," but "did not request 

DNA testing," which was available. (SCED, Record, p. 12). 

Additionally, showing the dilatory tactics of Defendant's filing is the 

recent pattern and practice of Georgia death row inmates who have reached 

the conclusion of their appeals process to file an extraordinary motion for new 

trial in an attempt to delay their executions. As argued to the trial court, 

Ray Cromartie completed his appeals on December 3, 2018. He filed an 

extraordinary motion for new trial, three weeks late, on December 27, 2018, 

after 24 years of appeals. State v. Cromartie, 94-CR-328 (Thomas Co. 
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Superior Court). Donnie Lance completed his appeals on January 7, 2019. 

Once his counsel learned an execution warrant was imminent, an 

extraordinary motion for new trial was filed on April 26, 2019, after 20 years 

of appeals. State v. Lance, M-CR-98-0000036 (Jackson Co, Superior Court). 

Likewise, Defendant has waited until the completion of his appeals, for 22 

years, to file the instant extraordinary motion for new trial. It is clear that 

these filings are solely for the purpose of delay. 

CONCLUSION 

WHEREFORE, for all the above and foregoing reasons, the State of 

Georgia respectfully requests that this Court deny Applicant's application to 

appeal the trial court's denial of Defendant's Extraordinary Motion for New 

Trial and his motion for stay of execution. 

Respectfully submitted this 17th day of June, 2019. 

/s/ Stephen Bradley 
Stephen Bradley, District Attorney 
Ocmulgee Judicial Circuit 

/s/ Beth Burton 
Beth Burton 
Deputy Attorney General 
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IN THE SUPREME COURT OF GEORGIA 

  
MARION WILSON, JR., ) 
 Applicant, )   Case No. S19W1323 
  ) 
vs.  )     Baldwin County 
  )   No. 39249B 
STATE OF GEORGIA, )  
 

EXECUTION SCHEDULED 
JUNE 20, 2019 @ 7:00PM 

  
REPLY BRIEF IN SUPPORT OF  

CONSOLIDATED APPLICATION TO APPEAL DENIAL OF 
EXTRAORDINARY MOTION FOR NEW TRIAL 

AND MOTION FOR STAY OF EXECUTION 
 

 Applicant, MARION WILSON, JR., respectfully submits this Reply Brief in 

support of his application to this Court for a stay of execution and leave to appeal, 

pursuant to O.C.G.A. § 5-6-35(a)(7), from the Baldwin County Superior Court’s 

denial of his Extraordinary Motion for New Trial (“EMNT”).  As set forth below, 

the Superior Court’s denial of Mr. Wilson’s EMNT was in direct contravention of 

the procedures set forth in O.C.G.A. § 5-5-41 (“DNA statute”), and wrong as a 

matter of fact and law.  This Court, accordingly, should grant leave to appeal and a 

stay of execution to permit such appeal the consideration it is due. 
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I. The Trial Court’s Denial of the EMNT Directly Contravened 
O.C.G.A. § 5-5-41, Which Required the Court to Conduct a 
Hearing to Address the Merits of the EMNT Once Basic Pleading 
Requirements Were Satisfied, as They Were Here. 

The Legislature could not have been clearer in requiring the trial court to 

conduct a hearing on an EMNT requesting access to evidence for forensic 

deoxyribonucleic acid (“DNA”) testing.  The statute provides that the court “shall 

order a hearing to occur” if the court determines that the EMNT complies with 

paragraphs (3) and (4) of subsection (c). O.C.G.A. 5-5-41(c)(6)(A). If further 

explains the purpose of the required hearing: 

The purpose of the hearing shall be to allow the parties to be heard on 
the issue of whether the petitioner’s motion complies with the 
requirements of paragraphs (3) and (4) of this subsection, whether upon 
consideration of all of the evidence there is a reasonable probability that 
the verdict would have been different if the results of the requested 
DNA testing had been available that the time of trial, and whether the 
requirements of paragraph (7) of this subsection have been established. 

O.C.G.A. § 5-5-41(c)(6)(E). The statute thus contemplates that questions concerning 

the factual basis of the pleadings will be addressed at a hearing conducted before the 

court and that disposing of the case on the basis of briefs is not appropriate.1 

                                           

1 Respondent asserts that because the statute does not contemplate the filing of a reply brief 
in support of the EMNT, the trial court could not have abused its discretion in ruling without first 
providing Mr. Wilson the opportunity to file one.  See State’s Brief at 4-5. While it is true that the 
statute does not contemplate the filing of a reply, that is because it mandates that issues regarding 
the validity of the allegations be addressed at a hearing.  “The fundamental requirement of due 
process is the opportunity to be heard ‘at a meaningful time and in a meaningful manner.’”  
Matthews v. Eldridge, 424 U.S. 319, 333 (1976).  See, e.g., Wilkinson v. Austin, 545 U.S. 209, 226 
(2005) (“[A] fair opportunity for rebuttal . . . [is] among the most important procedural mechanisms 
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II. Because Mr. Wilson Satisfied the Requirements of Paragraphs (3) 
and (4) of Subsection (c), He Was Entitled to a Hearing to Establish 
His Entitlement to DNA Testing. 

Mr. Wilson’s EMNT alleges each of the specific pleading requirements of 

O.C.G.A. § 5-5-41(c)(3) and (4). Even though, at the pleading stage, Mr. Wilson 

was not required to prove his entitlement to testing—that proof is intended to be 

presented at the mandatory hearing the trial court denied—his allegations 

sufficiently met the statutory pleading requirements and, accordingly, mandated a 

hearing before the trial court. The trial court, in its May 30, 2019, Order, concluded 

that Mr. Wilson’s EMNT failed to satisfy some of the required showings, to wit: (1) 

that DNA results favorable to Mr. Wilson “would raise a reasonable probability that 

the Defendant would have been acquitted if the results of the DNA testing had been 

available at the time of the conviction, in light of all the evidence the case”; (2) that 

such evidence would not have created “a reasonably probability of a different 

sentencing verdict”; (3) that the identity of the perpetrator was or should have been 

a significant issue in the case; and (4) that the EMNT was not filed for the purpose 

of delay.  See Order at 3-10.  The State defends each of these findings, although they 

are based on critical mistakes of fact and law. 

                                           

for purposes of avoiding erroneous deprivations.”).  Here, the trial court denied Mr. Wilson the 
process he was due by failing to conduct a hearing pursuant to O.C.G.A. § 5-5-41(c)(6)(A) and by 
denying the EMNT without providing him any opportunity to respond to the State’s arguments. 
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A. In Light of “All the Evidence in the Case,” Favorable DNA 
Testing Would Create a Reasonable Probability of a 
Different Result. 

The DNA statute required Mr. Wilson to “show or provide” that “[t]he 

requested DNA testing would raise a reasonable probability that the petitioner would 

have been acquitted if the results of DNA testing had been available at the time of 

conviction, in light of all the evidence in the case.” O.C.G.A. § 5-5-41(c)(3)(D) 

(emphasis added). This Court has held that, in a case where the defendant has been 

sentenced to death, the statute also is satisfied where “the DNA testing results . . . 

would . . . in reasonable probability have led to . . . [the defendant’s] receiving a 

sentence less than death, if they had been available at . . . trial.” Crawford v. State, 

278 Ga. 95, 99 (2004).  Mr. Wilson satisfied these requirements, demonstrating in 

his motion the critical importance the prosecutor placed on the necktie in both the 

culpability and the sentencing phases of trial, in arguing that Mr. Wilson, contrary 

to his statement, was actively involved in the robbery and murder of Mr. Parks, and, 

at sentencing, that Mr. Wilson was in fact the shooter. The prosecutor’s argument, 

alone, demonstrates the significance of the evidence and the potential exculpatory 

power of favorable DNA results.  See, e.g., Banks v. Dretke, 540 U.S. 668, 700 

(2004) (granting relief on basis of prosecutor’s suppression of impeachment 

evidence where “[t]he prosecution’s penalty-phase summation . . . left no doubt 

about the importance the State attached to Farr’s testimony.  What Farr told the jury, 
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the prosecutor urged, was ‘of the utmost significance’ to show ‘[Banks] is a danger 

to friends and strangers, alike”). 

The evidence, moreover, of Mr. Wilson’s guilt and culpability, apart from the 

necktie, was hardly overwhelming.  Although the prosecutor had sufficient evidence 

to establish that Mr. Wilson had knowledge of Butts’s plans to commit a robbery 

and nonetheless got into the victim’s car with him, the prosecutor’s evidence that 

Mr. Wilson was actively engaged in the robbery and murder was underwhelming at 

best: the prosecutor had Mr. Wilson’s statements in which Mr. Wilson admitted to 

knowing that Butts intended to rob someone that evening and had a weapon, though 

Mr. Wilson denied that he did anything more than remain seated in the back of the 

car while Butts forced Mr. Parks out of the car and shot and killed him; Mr. Wilson’s 

actions after the murder in attempting to cover it up (looking for a chop shop in 

Atlanta to get rid of the car, burning the car, and hiding the shotgun under his bed); 

and the testimony of a single witness, Kenya Mosley, that Mr. Wilson, in 

contradiction to his statement, had gone into the Walmart with Butts,2 although Ms. 

Mosley’s testimony on this point was contradicted by others,3 and she apparently 

                                           

2 T 1365, 1367-68. The prosecutor later relied on this dubious testimony in sentencing 
phase summation to argue that Mr. Wilson was inside the Walmart “shopping for somebody to 
kill.” T 2482. 

3 See T 1406 (Ms. Mosley’s brother, Chico Mosley, testifying on cross examination that he 
did not see Mr. Wilson inside the Walmart, although he was with his sister in the store and at the 
check-out line); T 1369 (Walmart cashier Chassica Manson testifying that Mr. Wilson was not the 
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was mistaken in her belief that a fourth man got into the victim’s car with Mr. Parks, 

Mr. Wilson and Butts.4  

Given the weaknesses in the State’s case and the undeniable importance of 

the necktie to the prosecutor’s arguments that Mr. Wilson should be found guilty of 

malice murder and sentenced to death, the trial court was simply wrong in 

concluding that favorable DNA testing would not create a reasonable probability of 

a different outcome. The trial court not only ignored the necktie’s literal importance 

to the prosecutor’s claims (the prosecutor discussed the tie at length in his opening 

and closing statements in the culpability phase of trial and spun it into “proof” that 

Mr. Wilson in fact shot Mr. Parks in urging imposition of the death penalty); the 

court also ignored other exculpatory evidence in the record, both from trial and from 

state habeas proceedings (and from Butt’s trial and habeas proceedings), with respect 

to both Mr. Wilson’s involvement in Mr. Parks’ death and the state’s case in 

aggravation, which establish that Butts was the main actor in the crime and the 

                                           

man who bought gum right after Mr. Parks made his purchases). In state habeas proceedings, Mr. 
Wilson’s statement that he was outside the Walmart talking to an acquaintance Felicia Ray, was 
confirmed by Felicia Ray’s sworn testimony that he spoke with her for 10-15 minutes out by her 
car in the Walmart parking lot while the man he was with was doing something else.  See HT 3183. 

4  See T 1381-82 (Kenya Mosley testifying on cross about third man who got into the car 
with Mr. Parks); T 1398-1400 (Chico Mosley testifying that he saw two men get into Mr. Parks’s 
car, Butts in the front passenger seat and the person with Butts (i.e. Mr. Wilson) in the back). At 
Butts’s trial, Sheriff Sills testified that never credited all of Kenya Mosley’s statement and that he 
had stopped investigating the three-perpetrator theory because it was a red herring.  Butts T 2277. 
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person who in fact shot Mr. Parks, and significant weaken the aggravated nature of 

the State’s sentencing phase evidence.  Indeed, the trial court’s reliance on this 

Court’s direct appeal findings, in assessing the sufficiency of the evidence 

supporting the convictions and death sentence under the standard of Jackson v. 

Virginia, 443 U.S. 307 (1979), by “view[ing the evidence] in the light most favorable 

to the verdict,”5 is the opposite of the DNA statute’s command.  The trial court’s 

analysis was consequently in violation of the DNA statute’s directive to consider the 

potential impact of DNA testing “in light of all the evidence in the case.” 

B. The Prosecutor’s Argument that Mr. Wilson Was the 
Shooter Was Critical to the Jury’s Decision to Impose Death 
and Proof that Mr. Wilson Did Not Grab the Victim by the 
Tie Would Be Critical Evidence Establishing His Ineligibility 
for the Death Penalty. 

 The identity of the shooter was critical in this case.  That’s why prosecutor 

Fred Bright argued the significance of the necktie as proof that Mr. Wilson was the 

person who in fact shot Mr. Parks.  As the prosecutor later explained in Butts’ state 

habeas proceedings, convincing the jury of the defendant’s factual culpability for a 

homicide is critical to obtaining a death sentence: “Does it make a difference who 

pulled the trigger? Of course it does.”  Butts HT 575.  Bright testified that in a case 

like this the death penalty is usually only sought for the shooter: “Usually, I will tell 

                                           

5  Wilson v. State, 271 Ga. 811, 813 (2000). 
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you this, in a death penalty case, which is unique by its own definition, it usually 

will be the shooter [for whom the death penalty is sought], it usually will be.”  Id. at 

577 (Exhibit L).  As Bright only belatedly conceded, contrary to his averments at 

Mr. Wilson’s sentencing, the evidence shows that Robert Butts, not Marion Wilson, 

shot and killed Donovan Parks.  Butts HT at 2282, 2285, 2295. 

The prosecutor’s views on the importance of identifying the shooter are 

consistent with case law, which has recognized that the shooter is often the most 

culpable of multiple defendants.  Relative culpability is critical in the penalty phase 

of a capital case, in which the jury weighs aggravating factors against mitigating 

factors to determine if a death sentence is appropriate.  See Green v. Georgia, 442 

U.S. 95, 97 (1979) (noting that whether the defendant was present at the time of the 

actual murder was “highly relevant to a critical issue in the punishment phase of the 

trial”); see also Brady v. Maryland, 373 U.S. 83, 87-88 (1963) (approving state 

court’s grant of sentencing relief due to prosecutor’s improper suppression of 

evidence that co-defendant confessed to shooting the victim, and noting that “[a] 

prosecution that withholds evidence . . . which, if made available, would tend to 

exculpate him or reduce the penalty helps shape a trial that bears heavily on the 

defendant” in a “proceeding that does not comport with standards of justice”).  The 

conclusion that a defendant did, in fact, pull the trigger increases his or her moral 

culpability, and thus the likelihood of a death sentence.   See Butts v. State, 273 Ga. 
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at 771 (noting that whether Robert Butts was the triggerman was relevant to Mr. 

Butts’ culpability for the crime).  Moreover, a “prosecutor’s use of allegedly 

inconsistent theories may have a more direct effect on [the defendant]’s sentence, . . 

. for it is at least arguable that the sentencing panel’s conclusion about [the 

defendant]’s principal role in the offense was material to its sentencing 

determination.”  Bradshaw v. Stumpf, 545 U.S. 175, 187 (2005).  If a jury is falsely 

led to increase a defendant’s culpability, there is an unacceptable risk that the jury 

will mistakenly sentence that defendant to death. 

Moreover, proof that Mr. Wilson was not the person who grabbed Mr. Parks 

by his necktie would also support the conclusion that the evidence against Mr. 

Wilson is insufficient to support the death penalty under Enmund v. Florida, 458 

U.S. 782 (1982).  As the Supreme Court of the United States has explained, a 

perpetrator of felony murder who himself did not kill, attempt to kill or intend that a 

killing occur and whose “involvement in the events leading up to the murder[] was 

[not] active, recklessly indifferent, and substantial,” may not be subject to the death 

penalty.  Kennedy v. Louisiana, 554 U.S. 407, 420-21 (citing Enmund and Tison v. 

Arizona, 481 U.S. 137 (1987)). 

 As such, it blinks reality for the trial court to have concluded that “identity” 

of the shooter was not an issue in the case. 
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C. The Trial Court Erred in Finding—Contrary to the EMNT’s 
Allegations and the DNA Statute’s Requirement That Such 
Issues Be Addressed at a Hearing—that The EMNT Was 
Filed for the Purpose of Delay. 

The trial court also found that Mr. Wilson’s only purpose in filing the EMNT 

was delay. In doing so, the trial court failed to follow the clear commands of the 

DNA statute and this Court, and reached the conclusion on the basis of pure 

speculation. 

The DNA statute requires a defendant seeking DNA testing to “state” in the 

EMNT that “the motion is not filed for the purpose of delay.”  O.C.G.A. § 5-5-

41(c)(4)(A).  Mr. Wilson did so, several times.  See EMNT at pp 6, 14, 25.  No more 

was required.  As this Court explained in Crawford, the “two prerequisites in 

paragraph (4) are simple matters that require no detailed explanation in a 

petitioner’s motion.”  Crawford, 278 Ga. at 97.  Without any actual evidence of the 

motivations for filing the EMNT (such as the importance of the untested necktie to 

the prosecutor’s case at culpability and sentencing, and the overriding importance of 

determining the truth or falsity of the prosecutor’s arguments), the State directly 

impugns the integrity of undersigned counsel in filing the EMNT with the required 

statement that it was not filed for the purpose of delay: “When statements are made 

to the court that are clearly blatant misrepresentations, the court should  not have to 

accept them as fact.  In the instant case, it is without question that the motion was 
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filed for the purpose of the delay; everything belies the statement to the contrary.”  

State’s Brief at 13.  

The merits of Mr. Wilson’s request for DNA testing are apparent and well 

documented in the EMNT and the application before this Court.  Moreover, the 

State’s arguments as to why Mr. Wilson could have sought DNA testing sooner are 

meritless.  As Mr. Wilson has explained, both to the trial court and this Court, the 

science of DNA testing was not sufficiently advanced at the time of trial to permit 

meaningful testing of the tie.  See, e.g., EMNT at 4, Exhibit B to EMNT.  The science 

of DNA testing was also not meaningfully advanced at the time of discovery in state 

habeas proceedings.  See Scheduling Order, dated June 11, 2002 (setting deadline 

for rebuttal filings to September 3, 2002); HT 1 (evidentiary hearing conducted 

February 22 and 23, 2005). Nor could Mr. Wilson have sought DNA testing in 

federal habeas proceedings, where the barriers to obtaining discovery and presented 

new evidence are exceptionally high.  See, e.g., Cullen v. Pinholster, 563 U.S. 170, 

185 (“Although state prisoners may sometimes submit new evidence in federal court, 

AEDPA’s statutory scheme is designed to strongly discourage them from doing 

so.”).  

The trial court and State’s assertions that the age of this case precludes an 

explanation for Mr. Wilson’s request for DNA testing other than “delay” seeks to 

impose a diligence requirement on the DNA testing portions of  O.C.G.A. § 5-5-41, 
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which does not apply, and which, in fact, is wholly inconsistent with the statute’s 

provision that a litigant may file only one EMNT ever, see O.C.G.A. § 5-5-41(b)—

a provision that encourages litigants to develop evidence supporting their innocence 

before using up their only opportunity under the statute to seek DNA testing. 

CONCLUSION 

For the reasons set forth above and in Mr. Wilson’s Application for leave to 

appeal and for a stay of execution, Mr. Wilson respectfully requests that the Court 

stay Mr. Wilson’s scheduled execution and grant leave to appeal to this Court, so 

that Mr. Wilson may demonstrate his entitlement to DNA testing that has the 

potential to prove his ineligibility for execution as well as proving that a jury hearing 

such evidence would likely not impose the death penalty. 

This 18th day of June, 2019. 

Respectfully submitted, 

      
     _______________________ 

Marcia A. Widder (Ga. 643407) 
GEORGIA RESOURCE CENTER 
303 Elizabeth Street 
Atlanta, GA 30307 
(404) 222-9202 
 
Brian S. Kammer (Ga. 406322) 
241 E Lake Dr. 
Decatur, GA 30030 
(678) 235-4964 
COUNSEL FOR MR. WILSON 
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