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UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 18-4389

UNITED STATES OF AMERICA,
Plaintiff - Appellee,
V.
DWAYNE LEE STALLINGS, a/k/a Smiley,

Defendant - Appellant.

Appeal from the United States District Court for the Eastern District of North Carolina, at
Greenville. Terrence W. Boyle, Chief District Judge. (4:17-cr-00066-BO-1)

Submitted: February 27,2019 Decided: March 18,2019

Before DUNCAN, THACKER, and QUATTLEBAUM, Circuit Judges.

Affirmed by unpublished per curiam opinion.

Seth A. Neyhart, STARK LAW GROUP, PLLC, Chapel Hill, North Carolina, for
Appellant. Robert J. Higdon, Jr., United States Attorney, Jennifer P. May-Parker,
Assistant United States Attorney, Bryan M. Stephany, Assistant United States Attorney,
OFFICE OF THE UNITED STATES ATTORNEY, Raleigh, North Carolina, for
Appellee.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

Dwayne Lee Stallings pled guilty, without a written plea agreement, to being a
felon in possession of a firearm, in violation of 18 U.S.C. §§ 922(g)(1), 924(a)(2) (2012).
The district court found Stallings’ Sentencing Guidelines range to be 100 to 120 months’
imprisonment, and sentenced Stallings to 108 months’ imprisonment. On appeal,
Stallings argues that his sentence is procedurally and substantively unreasonable. We
affirm.

We review a criminal sentence, “whether inside, just outside, or significantly
outside the Guidelines range,” for reasonableness “under a deferential abuse-of-discretion
standard.” Gall v. United States, 552 U.S. 38, 41 (2007); see United States v. Blue, 877
F.3d 513, 517 (4th Cir. 2017). This review requires consideration of both the procedural
and substantive reasonableness of the sentence. Gall, 552 U.S. at 51. In determining
procedural reasonableness, we examine, among other factors, whether the district court
properly calculated the defendant’s advisory Guidelines range, gave the parties an
opportunity to argue for an appropriate sentence, considered the 18 U.S.C. § 3553(a)
(2012) factors, selected a sentence based on facts that were not clearly erroneous, and
sufficiently explained the selected sentence. Id. at 49-51. Only after determining that the
sentence is procedurally reasonable do we consider whether it is substantively reasonable,
“tak[ing] into account the totality of the circumstances.” Id. at 51.

Stallings alleges four procedural errors. First, Stallings argues that his sentence is
procedurally unreasonable because the district court failed to verify that he and his

defense counsel had read and discussed the presentence report. Stallings did not object at
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the sentencing hearing, so we review for plain error. United States v. Cohen, 888 F.3d
667, 678 (4th Cir. 2018). “To prevail on plain error review, an appellant must show
(1) that the district court erred, (2) that the error was plain, and (3) that the error affected
his substantial rights.” Id. at 685. “If each of those three requirements are satisfied, we
possess discretion on whether to recognize the error, but . . . should not do so unless the
error seriously affects the fairness, integrity or public reputation of judicial proceedings.”
Id. (internal quotation marks omitted).

District courts are required to determine that defendants have read and discussed
the PSR with their counsel prior to sentencing. United States v. Miller, 849 F.2d 896,
897-98 (4th Cir. 1988); Fed. R. Crim. P. 32(i)(1)(A). Upon a review of the record, we
conclude that the district court did not inquire whether Stallings had read and discussed
the PSR, nor was it clear from the record that Stallings had done so. Accordingly, the
district court committed error, and that error was plain. However, because Stallings has
not shown that the error prejudiced him in any way, Stallings has failed to satisfy the
third plain-error prong, and we decline to vacate the sentence on this ground. See United
States v. Lockhart, 58 F.3d 86, 88-89 (4th Cir. 1995).

Stallings’ second assignment of error is the district court’s failure to notify him
that he might be eligible to appeal in forma pauperis. Again, because Stallings did not
object at the sentencing hearing, we review for plain error. See Cohen, 888 F.3d at 678.
Stallings concedes that he was not prejudiced by this violation, and we agree. He

therefore cannot prevail under plain error review.
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Stallings next argues that the district court erred in applying to his Sentencing
Guidelines calculation a 4-level enhancement for possessing the firearm in connection

with another felony offense. U.S. Sentencing Guidelines Manual § 2K2.1(b)(6)(B)

(2016). This enhancement applies as long as “the firearm had some purpose or effect
with respect to the other offense, including if the firearm was present for protection or to
embolden the actor.” United States v. Jenkins, 566 F.3d 160, 162 (4th Cir. 2009)
(citation, brackets, and internal quotation marks omitted). In the case of a drug-
trafficking offense, the enhancement applies when “a firearm is found in close proximity
to drugs, drug-manufacturing materials, or drug paraphernalia.” USSG § 2K2.1 cmt.
n.14(B).

A district court’s finding that, based on the specific facts of a case, a firearm had
the potential for facilitating another felony offense is a factual determination, subject to
the clearly erroneous standard of review. Jenkins, 566 F.3d at 163. Here, the district
court found sufficient evidence to support a finding that the firearm was used in
connection with drug trafficking. On this record, we conclude that the district court’s
factual finding is not clearly erroneous. Accordingly, we find the district court did not
abuse its discretion in applying the 4-level enhancement for possessing a firearm in
connection with another offense.

Stallings also contends that the district court erred by applying the 2-level
enhancement for obstruction of justice. The obstruction of justice enhancement applies
when “the defendant willfully obstructed or impeded, or attempted to obstruct or impede,

the administration of justice with respect to the investigation . . . of the instant offense of
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conviction.” USSG § 3C1.1. Stallings does not dispute that he convinced his girlfriend
to lie to the police on his behalf and claim ownership of the stolen firearm found in his
home. Stallings argues, however, that the enhancement should not apply because he
turned himself in shortly thereafter and there is no evidence that police believed his
girlfriend or that her statement significantly impeded the investigation. We conclude that
Stallings’ conduct in recruiting a third party into a scheme to misdirect the police is
sufficient to justify the application of the obstruction of justice enhancement.
Accordingly, the district court did not abuse its discretion in applying the enhancement.

Finally, Stallings argues that his sentence is substantively unreasonable because,
due to the alleged procedural errors, the sentence was based on an incorrectly calculated
Guidelines range. We disagree. Our review of the record reveals no significant
procedural errors, and we conclude that the Guidelines range was correctly calculated.
Stallings has not pointed to any other basis on which to conclude that his sentence is
substantively unreasonable, and we discern none. See United States v. Louthian, 756
F.3d 295, 306 (4th Cir. 2014) (“Any sentence that is within or below a properly
calculated Guidelines range is presumptively [substantively] reasonable.”).

We therefore affirm Stallings’ sentence. We dispense with oral argument because
the facts and legal contentions are adequately presented in the materials before this court
and argument would not aid the decisional process.

AFFIRMED



USCA4 Appeal: 18-4389  Doc: 38-1 Filed: 03/18/2019 Pg:1o0of1l Total Pages:(1 of 3)

FILED: March 18, 2019

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 18-4389
(4:17-cr-00066-BO-1)

UNITED STATES OF AMERICA
Plaintiff - Appellee

V.

DWAYNE LEE STALLINGS, a/k/a Smiley

Defendant - Appellant

JUDGMENT

In accordance with the decision of this court, the judgment of the district
court is affirmed.

This judgment shall take effect upon issuance of this court's mandate in
accordance with Fed. R. App. P. 41.

/s/ PATRICIA S. CONNOR, CLERK

APPENDIX B
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FILED: March 18, 2019

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 18-4389, US v. Dwayne Stallings
4:17-cr-00066-BO-1

NOTICE OF JUDGMENT

Judgment was entered on this date in accordance with Fed. R. App. P. 36. Please be
advised of the following time periods:

PETITION FOR WRIT OF CERTIORARI: To be timely, a petition for
certiorari must be filed in the United States Supreme Court within 90 days of this
court's entry of judgment. The time does not run from issuance of the mandate. If a
petition for panel or en banc rehearing is timely filed, the time runs from denial of
that petition. Review on writ of certiorari is not a matter of right, but of judicial
discretion, and will be granted only for compelling reasons.
(www.supremecourt.gov)

VOUCHERS FOR PAYMENT OF APPOINTED OR ASSIGNED
COUNSEL: Vouchers must be submitted within 60 days of entry of judgment or
denial of rehearing, whichever is later. If counsel files a petition for certiorari, the
60-day period runs from filing the certiorari petition. (Loc. R. 46(d)). If payment is
being made from CJA funds, counsel should submit the CJA 20 or CJA 30 Voucher
through the CJA eVoucher system. In cases not covered by the Criminal Justice
Act, counsel should submit the Assigned Counsel Voucher to the clerk's office for
payment from the Attorney Admission Fund. An Assigned Counsel Voucher will
be sent to counsel shortly after entry of judgment. Forms and instructions are also
available on the court's web site, www.ca4.uscourts.gov, or from the clerk's office.

BILL OF COSTS: A party to whom costs are allowable, who desires taxation of
costs, shall file a Bill of Costs within 14 calendar days of entry of judgment. (FRAP
39, Loc. R. 39(b)).


http://www.supremecourt.gov/
http://www.ca4.uscourts.gov/
http://www.ca4.uscourts.gov/docs/pdfs/Costs.pdf
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PETITION FOR REHEARING AND PETITION FOR REHEARING EN
BANC: A petition for rehearing must be filed within 14 calendar days after entry of
judgment, except that in civil cases in which the United States or its officer or
agency is a party, the petition must be filed within 45 days after entry of judgment.
A petition for rehearing en banc must be filed within the same time limits and in the
same document as the petition for rehearing and must be clearly identified in the
title. The only grounds for an extension of time to file a petition for rehearing are
the death or serious illness of counsel or a family member (or of a party or family
member in pro se cases) or an extraordinary circumstance wholly beyond the
control of counsel or a party proceeding without counsel.

Each case number to which the petition applies must be listed on the petition and
included in the docket entry to identify the cases to which the petition applies. A
timely filed petition for rehearing or petition for rehearing en banc stays the
mandate and tolls the running of time for filing a petition for writ of certiorari. In
consolidated criminal appeals, the filing of a petition for rehearing does not stay the
mandate as to co-defendants not joining in the petition for rehearing. In
consolidated civil appeals arising from the same civil action, the court's mandate
will issue at the same time in all appeals.

A petition for rehearing must contain an introduction stating that, in counsel's
judgment, one or more of the following situations exist: (1) a material factual or
legal matter was overlooked; (2) a change in the law occurred after submission of
the case and was overlooked; (3) the opinion conflicts with a decision of the U.S.
Supreme Court, this court, or another court of appeals, and the conflict was not
addressed; or (4) the case involves one or more questions of exceptional
importance. A petition for rehearing, with or without a petition for rehearing en
banc, may not exceed 3900 words if prepared by computer and may not exceed 15
pages if handwritten or prepared on a typewriter. Copies are not required unless
requested by the court. (FRAP 35 & 40, Loc. R. 40(c)).

MANDATE: In original proceedings before this court, there is no mandate. Unless
the court shortens or extends the time, in all other cases, the mandate issues 7 days
after the expiration of the time for filing a petition for rehearing. A timely petition
for rehearing, petition for rehearing en banc, or motion to stay the mandate will stay
issuance of the mandate. If the petition or motion is denied, the mandate will issue 7
days later. A motion to stay the mandate will ordinarily be denied, unless the

motion presents a substantial question or otherwise sets forth good or probable
cause for a stay. (FRAP 41, Loc. R. 41).
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