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No. 19-________ 
 

IN THE SUPREME COURT OF THE UNITED STATES 
 

TERENCE TREMAINE ANDRUS, 
 

Petitioner, 
 

v. 
 

TEXAS, 
 

Respondent. 
___________________ 

 
APPLICATION TO THE HONORABLE SAMUEL A. ALITO, JR. 

FOR EXTENSION OF TIME TO FILE 
A PETITION FOR A WRIT OF CERTIORARI TO THE 

TEXAS COURT OF CRIMINAL APPEALS 

__________________ 
 

 Under 28 U.S.C. § 2101(c) and this Court’s Rule 13.5, Applicant Terence 

Tremaine Andrus hereby moves for an extension of time of 59 days, up to and 

including July 12, 2019, for the filing of a petition for writ of certiorari. In support of 

this request, he offers the following: 

1. This Court has jurisdiction to grant this application under 28 U.S.C. § 

1257(a). 

2. Mr. Andrus seeks review of a decision of the Texas Court of Criminal 

Appeals, dated February 13, 2019 reversing the habeas fact-finding court’s 

recommendation of relief in a capital case. See Appendix A. 
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3. Absent an extension, Mr. Andrus’s petition for writ of certiorari would 

be due on May 14, 2019. This application is being filed more than 10 days before that 

date. 

4. Mr. Andrus was convicted of capital murder and sentenced to death in 

Fort Bend County, Texas in 2012. Texas’s highest court for criminal cases, the Court 

of Criminal Appeals (CCA), affirmed his conviction and sentence over three years 

later. A motion for rehearing was filed; and the CCA eventually withdraw its initial 

opinion and issued a substitute opinion, while also denying the motion for rehearing. 

See Terence Tremaine Andrus v. State, No. AP-76,936 (Tex. Crim. App. March 23, 

2016) (not designated for publication). No one sought a writ of certiorari on Mr. 

Andrus’s behalf at that time.  

5. Mr. Andrus then sought post-conviction relief under Article 11.071 of 

the Texas Code of Criminal Procedure. The state district court, which served as the 

habeas fact-finder, held an evidentiary hearing on December 12, 13, 14, and 15, 2016, 

and on March 20, 21, and 29, 2017. The parties then presented closing arguments 

and proposed findings of fact and conclusions of law on July 21, 2017. 

6. On September 8, 2017, the habeas fact-finding court issued Findings of 

Fact and Conclusions of Law, recommending that Mr. Andrus be granted relief in the 

form of a new punishment-phase trial, under Wiggins v. Smith, 539 U.S. 510 (2003) 

and its progeny. See Appendix B. The case was then submitted to the CCA as Article 

11.071 of the Texas Code of Criminal Procedure requires. 
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7. On February 13, 2019, the CCA rejected the habeas fact-finding court’s 

recommendation of relief and denied relief as to all other claims as well. See Appendix 

A. 

8. A petition for writ of certiorari is essential in this case because Mr. 

Andrus is under a death sentence and his post-conviction case presents substantial, 

important, and recurring questions of federal constitutional law. 

9. The CCA’s unsigned opinion in this case states that the habeas applicant 

had failed to meet his burden under Strickland v. Washington, 466 U.S. 668 (1984), 

rejecting, inter alia, his allegation under Wiggins v. Smith, 539 U.S. 510 (2003), that 

trial counsel had failed to conduct a reasonable investigation and failed to present 

available mitigation.  In “declin[ing] to adopt any of the trial court’s findings of fact 

and conclusions of law, or its recommendation to grant relief” on the Wiggins claim, 

the CCA did not provide a rationale or mention any of the voluminous documentary 

or testimonial evidence put before the habeas court. Instead, most of the CCA’s 

opinion is devoted to recounting the details of the underlying crime and the 

punishment-phase evidence put on by the State at trial. See Appendix A. 

10. This case presents important and recurring questions about the need to 

apply national standards consistently in all death-penalty jurisdictions. For instance, 

this case presents the important question of whether a shackling claim under Deck v. 

Missouri, 544 U.S. 622 (2005), raised for the first time in a capital habeas proceeding 

and based on evidence only discovered through post-conviction interviews with jurors, 

can be properly deemed “procedurally barred” based on the conclusion that it could 
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have been raised on direct appeal—even though the State’s capital procedures do not 

allow for the development or presentation of extra-record evidence on direct appeal. 

See Trevino v. Thaler, 133 S. Ct. 1911 (2013) (finding that Texas’s procedural 

framework, by reason of its design and operation, makes it highly unlikely in a typical 

case that a defendant will have a meaningful opportunity to raise certain claims on 

direct appeal). 

11. This case also presents the important and recurring question of how a 

Wiggins claim, based on mitigating evidence adduced only during the post-conviction 

investigation, should be assessed in light of the State’s case in aggravation at trial—

where the trial counsel, accused of providing ineffective assistance, admitted under 

oath during the post-conviction proceeding that: he did not investigate any aspect of 

the State’s case in aggravation pre-trial or seek to rebut it during trial and in fact 

conceded to the jury  in closing argument that the jury would likely find that the State 

had proven that his client would be a “future danger.” See Appendix B. 

12. Undersigned counsel respectfully seeks this extension of time because 

of the importance of the issues in this case and counsel’s obligations in other cases. 

Undersigned counsel is a solo practitioner appointed on March 19, 2019 to pursue a 

petition for writ of certiorari on Mr. Andrus’s behalf. Between this date and the 

current deadline for filing a petition for writ of certiorari, Ms. Sween has substantial 

existing obligations in other capital cases. These obligations include primary 

responsibility for a trial-level hearing in which numerous constitutional challenges 

to Texas’s capital-sentencing scheme will be presented on a client’s behalf. Ms. Sween 
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also has primary responsibility for preparing for four complex post-conviction 

evidentiary hearings on behalf of death-sentenced individuals.   

13. An extension of time will not prejudice Respondent. 

Because good cause exists, Applicant respectfully requests that an extension 

of time, up to and including July 12, 2019, be granted within which Applicant may 

file a petition for writ of certiorari. 

        Respectfully submitted, 

     /s/ Gretchen Sims Sween 

GRETCHEN SIMS SWEEN, 
Counsel of Record, Member of the Supreme Court Bar 

PO Box 5083 
Austin, TX 78763-5083 
gsweenlaw@gmail.com 

Telephone: 214.557.5779 
 

Counsel for Applicant 
 
 
March 29, 2019 
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IN THE COURT OF CRIMINAL APPEALS
OF TEXAS

NO. WR-84,438-01

EX PARTE TERENCE TRAMAINE ANDRUS

ON APPLICATION FOR POST-CONVICTION WRIT OF HABEAS CORPUS

FROM CAUSE NO. 09-DCR-051034 IN THE 240  DISTRICT COURTTH

FORT BEND COUNTY

Per curiam.  RICHARDSON, J., filed a concurring opinion in which KELLER,

P.J., and HERVEY and SLAUGHTER, JJ., joined. 

O R D E R

This is an application for a writ of habeas corpus, filed pursuant to the provisions

of Texas Code of Criminal Procedure Article 11.071.  

In November 2012, a jury convicted applicant of capital murder for intentionally or

knowingly causing the deaths of Avelino Diaz and Kim-Phuong Vu Bui by shooting them

with a firearm during the same criminal transaction.  See TEX. PENAL CODE § 19.03(a).

The trial evidence generally showed that, on October 15, 2008, a then-unidentified

African American man shot Avelino Diaz to death while trying to “carjack” Diaz in a
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Kroger’s front parking lot in Fort Bend County.  While fleeing, Diaz’s assailant shot at

the two occupants of a car which was entering the Kroger’s side lot.  The man killed the

passenger (Kim-Phuong Vu Bui) and wounded the driver (Kim’s husband, Steve Bui).   

After investigation, Texas law enforcement officers identified applicant as a

suspect.  These officers subsequently learned that applicant had been arrested in New

Orleans on an unrelated charge.  The officers returned applicant to Texas after he waived

extradition.

Applicant initially denied any involvement in the Kroger shootings.  However,

applicant ultimately confessed to the officers that he had shot the complainants.  In his

written statement, applicant asserted he was high on a mix of “embalming fluid” mixed

with marijuana (a street name for marijuana or tobacco cigarettes dipped in phencyclidene

(PCP)), cocaine, and beer when the offense occurred.  

Applicant also essentially contended that he had acted in self-defense.  Applicant

admitted that he had been trying to take Diaz’s car.  However, applicant asserted that he

tried to abandon the attempt after he saw that the car was a stick-shift, which he could not

drive.  But then Diaz got out of the car, trying to pull a pistol out of a holster.  While

fleeing the scene of Diaz’s shooting, applicant asserted, the Buis tried to run applicant

over with their car.  However, applicant’s account of the shootings contradicted the

State’s physical and testimonial evidence.  

The jury found applicant guilty of capital murder as alleged in the indictment.  See
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TEX. PENAL CODE § 19.03(a)(7)(A).  At the punishment phase, the State presented

evidence of applicant’s adjudicated and unadjudicated prior offenses.  These included

juvenile adjudications for felony possession of a controlled substance in a drug-free zone

and criminal solicitation to commit felony aggravated robbery (involving a firearm). 

They also included evidence that Applicant had committed an aggravated robbery less

than a month before the capital offense.  During that offense, applicant kicked, beat, and

threatened his victim with a knife.  The State also showed the jury photographs of

applicant’s numerous gang-related tattoos.  In addition, when applicant testified at the

punishment phase, he admitted that he had been a member of the “59 Bounty Hunter

Bloods” street gang.

Besides the evidence of his criminal history, the State presented evidence that

applicant was confined by the former Texas Youth Commission (TYC) as a result of his

criminal-solicitation juvenile adjudication.  However, due to his behavior problems,

which included aggressive or assaultive behavior towards other youths and staff, and his

general failure to progress in TYC’s rehabilitation program, applicant was transferred to

Texas’s adult prison system to complete his sentence.  The State additionally presented

evidence of applicant’s significantly more disruptive, violent, and threatening behavior at

the Harris County and Fort Bend County jails while awaiting trial in this case.

As we summarized previously in our opinion on direct appeal, the defense

presented a punishment case which emphasized evidence of:  applicant’s socioeconomic
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history; his long-standing drug abuse; the effect of drug abuse on adolescent brain

development; and applicant’s remorse.  See Andrus v. State, No. AP-76,936, slip op. at

11–12 (Tex. Crim. App. Mar. 23, 2016) (op. on reh’g) (not designated for publication). 

Applicant also testified in his own defense.  Applicant asserted that:  he had been

exposed to drugs as early as 6 years of age, because his mother sold them; he rarely had

adult supervision at home, and he started using drugs regularly when he was 15.  See id.

at 12.  Applicant acknowledged that he does not like confined spaces and or being told

what to do, and that he had previously acted out when feeling agitated.  See id. at 12–13.

However, Applicant stated that he had recently given his life to God, and he asserted that

he no longer acted out.  See id.  Applicant additionally testified that he could help other

inmates to avoid making the same mistakes that he had made.  See id. at 13.

The jury answered the special issues submitted under Article 37.071 of the Texas

Code of Criminal Procedure, and the trial court, accordingly, set punishment at death. 

This Court affirmed applicant’s conviction and sentence on direct appeal.  Id. at 2. 

In his application, applicant presents seven challenges to the validity of his

conviction and sentence.  The trial court held an evidentiary hearing.  The trial court

thereafter entered findings of fact and conclusions of law and recommended that we grant

relief as to Claim 1 of applicant’s allegations.  However, the trial court recommended that

we deny relief as to applicant’s remaining claims.

We have reviewed the record regarding applicant’s allegations.  In Claim 2,
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applicant alleges that his “due process rights were infringed when the jury was informed

[that applicant] was wearing physical restraints during the punishment phase of his trial.” 

In Claim 5, applicant alleges that his “death sentence was arbitrarily and capriciously

assigned based on the jury’s answer to the unconstitutionally vague [future dangerousness

special issue].”  Both Claim 2 and Claim 5 are procedurally barred, as they could have

been raised on direct appeal.  See Ex parte Chavez, No. WR-68,051-03, slip op. at 14

(Tex. Crim. App. October 3, 2018); Ex parte Nelson, 137 S.W.3d 666, 667 (Tex. Crim.

App. 2004).  We accordingly deny relief on both Claim 2 and Claim 5 without reaching

the merits of either allegation.

In Claims 1, 3, 4, 6, and 7, applicant alleges that trial counsel were constitutionally

ineffective for:  failing to conduct a reasonable investigation and presentation of available

mitigating evidence (Claim 1); failing to preserve potential Batson  error (Claim 3);1

conceding the future dangerousness special issue (Claim 4); failing to properly object to

allegedly inadmissible victim-impact evidence at the guilt-innocence phase of trial (Claim

6); and failing to preserve the record for direct appeal (Claim 7).  However, applicant fails

to meet his burden under Strickland v. Washington, 466 U.S. 668 (1984), to show by a

preponderance of the evidence that his counsel’s representation fell below an objective

standard of reasonableness and that there was a reasonable probability that the result of

 Batson v. Kentucky, 476 U.S. 79 (1986).1
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the proceedings would have been different, but for counsel’s deficient performance.   See2

Ex parte Overton, 444 S.W.3d 632, 640 (Tex. Crim. App. 2014) (citing Strickland, 466

U.S. at 688).  Therefore, we deny relief on the merits of Claims 1, 3, 4, 6, and 7.

Furthermore, we decline to adopt any of the trial court’s findings of fact and

conclusions of law, or its recommendation to grant relief regarding Claim 1.  Based on

our own review of the record, we deny relief on all of applicant’s habeas claims.

IT IS SO ORDERED THIS THE 13  DAY OF FEBRUARY, 2019.TH

Do Not Publish 

 We note that, throughout its findings, the trial court misstates the Strickland prejudice2

standard by omitting the standard’s “reasonable probability” language.
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