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INTEREST OF AMICI CURIAE

Amici are legal scholars whose focus includes
administrative and constitutional law. They have
studied, taught, and written about standing, judicial
review, jurisdiction, constitutional interpretation,
and agency discretion. They have a strong interest in
the development of the law—including the
maintenance of a careful balance between deference
to administrative agencies and judicial review of
agency action. A list of amici is set forth in an
appendix to this brief.!

SUMMARY OF ARGUMENT

The question here is not whether the Commerce
Secretary has the statutory power to add a question
about citizenship to the census. It 1s, instead,
whether the Secretary adhered to the most
elementary requirements of reasoned decisionmaking
when he decided to do so. By virtue of the position
taken by the government on appeal, this Court must
also decide whether it is wholly precluded from
policing arbitrary, capricious, and pretextual
decisions by a political appointee regarding the
census questionnaire.

In some respects, this is an exceptional case. The
procedure by which the Secretary decided to add a
citizenship question to the 2020 census violated many

1 Amici state that no party’s counsel authored the brief in whole
or in part; no party’s counsel contributed money that was
intended to fund preparing or submitting the brief; and no
person—other than amici and their counsel—contributed money
intended to fund preparing or submitting the brief. All parties
have consented to the filing of this brief. See Sup. Ct. R. 37.6.



rules of administrative law. Rarely is an agency
action so thoroughly riddled with indicia of arbitrary
and capricious decisionmaking. While the
government insists that this was nothing more than
a policy judgment, it was a judgment purportedly
based on specific reasons. Yet those reasons collapse
on even cursory inspection—as do the government’s
claims that these reasons had anything to do with the
Secretary’s foreordained conclusion.

In other respects, though, this is an ordinary case.
The Secretary took an action that, by his own
agency’s account, will reduce response rates among
specific groups and thereby cause injury to
Respondents. The Secretary’s decision, moreover,
reversed decades of practice, violated his agency’s
own methodological standards, defied a widely-
shared expert consensus, and departed from his
statutory authority. Unsurprisingly, Respondents
filed suit in federal court, contending that this agency
action violated the Administrative Procedure Act
(APA). Subsequently, when the district court found
the government had presented a fictionalized and
incomplete record, that court authorized limited
discovery to ensure it was reviewing the actual record
of the agency’s decision. And finally, the court applied
familiar administrative law principles to set the
Secretary’s decision aside.

On appeal, the government asserts that the only
errors here occurred in the district court. As we will
show, this contention is without foundation.

I. Respondents have Article III standing. The
government’s contrary argument rests on three basic
errors. First, although the government suggests that



any harm resulting from the addition of a citizenship
question is speculative, its own experts found (and
then testified) that reduced response rates among
noncitizens and Latino households are inevitable.
Second, the government errs in asserting that the
presence of third parties defeats traceability. Many
cases have upheld standing where plaintiffs offered
empirical proof or economic reasoning to show that
alleged wrongdoing would predictably influence third
parties in ways that cause injury. See, e.g., Davis v.
FEC, 554 U.S. 724, 729 (2008); Clinton v. City of New
York, 524 U.S. 417, 433 (1998); Lujan v. Defs. of
Wildlife, 504 U.S. 555, 561 (1992). Finally, no legal
principle prohibits Respondents from establishing a
causal chain merely because one link involves
unlawful acts, particularly when there is no dispute
that such acts will occur and cause injury. Cf. South
Dakota v. Wayfair, Inc.,138 S. Ct. 2080 (2018).

II. Section 701(a)(2) of the APA does not bar
judicial review. This narrow exception to the norm of
review applies only when there is no law to apply,
there 1s a  well-recognized  tradition  of
unreviewability, and the issue is decidedly unsuitable
for review. See Weyerhaeuser Co. v. U.S. Fish &
Wildlife Serv., 139 S. Ct. 361, 370 (2018); Lincoln v.
Vigil, 508 U.S. 182, 191 (1993); Heckler v. Chaney,
470 U.S. 821, 828 (1985). Here, the Census Act, the
Census Clause, and the Census Bureau’s own binding
standards provide law to apply. Further, there is a
long tradition of judicial review in this field, and the
Secretary’s decision is most certainly amenable to
reasoned review under the APA (as evidenced by the
decision below). That conclusion is bolstered by the
significance of the census to our system of political
representation and to the distribution of federal
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funds among the states. Finally, precluding judicial
review would be especially improper in light of the
fact that failure to fully and truthfully answer any
questions contained on the census questionnaire is a
crime. See 13 U.S.C. § 221.

III. The district court did not abuse its broad
discretion in allowing limited extra-record discovery.
This is one of the extraordinarily rare cases in which
there was a strong evidentiary basis for suspecting
that the agency had presented a fictionalized account
of its decisionmaking process. See Citizens to Preserve
Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971).
As a result, considering only the agency’s self-
selected record would have defeated the point of APA
review. In arguing otherwise, the government offers a
novel and incorrect legal test, conflates the standard
for discovery with the standard for substantiating an
APA claim, and improperly treats as irrelevant the
record of procedural irregularity before the district
court.

The bottom line is simple. The Secretary made a
decision with momentous implications for the health
and structure of our democracy. He did so through
procedures that fail the minimal requirement of
rationality, and then presented a fictionalized and
incomplete account of his reasons to the reviewing
court. The government now argues that this Court
lacks any power to even consider a challenge to that
decision. But the government is wrong. Under settled
precedent, this Court must hear Respondents’ claims
on the merits—and, for the reasons given by
Respondents, should affirm the judgment below.



ARGUMENT
I. RESPONDENTS HAVE STANDING

Article III requires “(1) an injury in fact, (2) that
1s fairly traceable to the challenged conduct of the
defendant, and (3) that is likely to be redressed by a
favorable judicial decision.” Gill v. Whitford, 138
S. Ct. 1916, 1929 (2018). Traceability exists where
there is a “causal connection between the injury and
the conduct complained of.” Lujan v. Defs. of Wildlife,
504 U.S. 555, 560 (1992). This is a lesser showing
than proximate cause. See Lexmark Intll, Inc. v.
Static Control Components, Inc., 572 U.S. 118, 134
n.6 (2014).

Here, the government mistakenly contends that
Respondents cannot show traceability because any
injury resulting from an underreporting of residents
would be fairly attributable “only to the actions of
individuals who unlawfully refuse to truthfully and
completely fill out and return the census form.” U.S.
Br. 17. This argument rests on three related errors.

First, it gets the facts wrong. Although the
government suggests that it would be speculative to
think any injury will occur, that position is at odds
with the record that the Census Bureau meticulously
compiled, the testimony that the government’s expert
offered at trial, and the remainder of the evidence
below. It takes chutzpah for the government to
dispute here the very factual conclusion that its own
experts reached without any credible refutation.
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To recap: Following the Department of Justice’s
“formal request” to add a citizenship question to the
2020 census, Census Bureau experts produced a
series of memoranda assessing the likely impact of
that proposal. Each confirmed that adding the
question to the census would inevitably lead to a
material decline in response rates among noncitizens
and Latino households. See Pet. App. 42a—58a, 141a—
44a. External stakeholders, including the Census
Scientific Advisory Committee and the American
Sociological Association, wrote to the agency with the
same conclusion. The Commerce Secretary was left to
search—fruitlessly—for any outside group willing to
speak 1n favor of his proposal. Id. at 58a—63a.

The evidence at trial confirmed what the Census
Bureau already knew. The government’s own expert
“testified to the soundness of the Census Bureau’s
analyses and conclusion that adding a citizenship
question to the 2020 census would result in a
differential decline in self-response rates among
noncitizen households.” Id. at 144a. He described an
August 2018 memorandum from the Census Bureau
as the “best analysis” available; it included a
“conservative estimate” that the citizenship question
would result in a 5.8 percent differential decline in
response rates among noncitizen households. Id. at
145a. Respondents’ three experts concurred in this
assessment. Even the government’s own lawyer had
to admit that there was “credible quantifiable
evidence’ that ‘the citizenship question could be
expected to cause a decline in self-response.” Id. at
150a.



Thus, according to the government itself, the
decision to add a citizenship question will predictably
cause a reduced response rate among specific groups.
This conclusion does not rank as speculative.

Second, the government wrongly insists that the
presence of third parties necessarily breaks the
causal chain between the Secretary’s decision to add
a citizenship question and Respondents’ injuries.

A wall of Supreme Court precedent forecloses this
contention. Those cases include campaign finance
decisions recognizing injury-in-fact mediated through
the predictable conduct of third parties. For example,
mn Davis v. FEC, 554 U.S. 724, 734-35 (2008), this
Court held that a political candidate had Article III
standing even though he would be injured only if he
spent a certain amount of money, his opponent (a
third party) decided to refrain from any comparable
self-funding, and his opponent (again, a third party)
then decided to avail himself of expanded
contribution limits triggered by the candidate’s
spending.

In addition, the entire jurisprudence of Article III
standing for antitrust and unfair competition claims
presumes that courts may use empirical data and
economic models to trace injury through decisions by
third parties. See Lexmark, 134 S. Ct. at 1391 (noting
that injury in Lanham Act cases involves an
“intervening step of consumer deception,” but this
third-party step “is not fatal”); TrafficSchool.com,
Inc. v. Edriver Inc., 653 F.3d 820, 825 (9th Cir. 2011)
(“The plaintiff can prove his injury using actual
market experience and probable market behavior.



This makes sense, because proving a counterfactual
1s never easy, and is especially difficult when the
injury consists of lost sales that are predicated on the
independent decisions of third parties; i.e., customers.
A plaintiff who can’t produce lost sales data may
therefore establish an injury by creating a chain of
inferences showing how defendant’s false advertising
could harm plaintiff's business.” (quotation marks
and citations omitted)); NicSand, Inc. v. 3M Co., 507
F.3d 442, 449 (6th Cir. 2007) (en banc) (finding that
3M caused injury to its competitor when 3M offered
better—and allegedly illegal—deals to third-party
customers).

In a similar vein, this Court “routinely recognizes
probable economic injury  resulting from
governmental actions that alter competitive
conditions as sufficient to satisfy the Article III
‘injury-in-fact’ requirement.” Clinton v. City of New
York, 524 U.S. 417, 433 (1998) (alterations omitted)
(quoting 3 K. Davis & R. Pierce, Administrative Law
Treatise 13—-14 (3d ed. 1994)). Time and again, the
Court has held that businesses may challenge
government  decisions that advantage their
competitors—even where those decisions would cause
injury only if third-party market participants
independently decide to follow economic incentives
and patronize the businesses’ competitors. See, e.g.,
Ass’n of Data Processing Serv. Orgs., Inc. v. Camp,
397 U.S. 150, 154 (1970); Sherley v. Sebelius, 610
F.3d 69, 73-74 (D.C. Cir. 2010); Adams v. Watson, 10
F.3d 915, 921-25 (1st Cir. 1993).

Simply put, even when “standing depends on the
unfettered choices made by independent actors not



before the courts,” traceability exists when the
plaintiff “adduce[s] facts showing that those choices
have been or will be made in such manner as to
produce causation and permit redressability of
injury.” Lujan, 504 U.S. at 562 (quotation marks
omitted). Here, Respondents have carried that
burden many times over. The evidence before the
district court decisively demonstrates that adding a
citizenship question will materially and predictably
reduce response rates in clearly-defined populations.
Tracing that outcome to the agency action does not
call for speculation; it requires only a review of the
record.

Finally, the government asserts—without any
citation—that regardless of what the evidence shows,
the law somehow forbids this Court from tracing
causation through third-party acts when those acts
are unlawful. U.S. Br. 18. (noting that it is unlawful
not to fully and truthfully complete the census).

This is a perplexing argument. Article III takes
the world as it is; not as the government (or anyone
else) might wish it to be. See Lujan, 504 U.S. at 561
(requiring plaintiffs to demonstrate standing “in the
same way as any other matter on which the plaintiff
bears the burden of proof”). Indeed, the Constitution
as a whole was written with a clear-eyed recognition
that people aren’t angels. See J. Madison, Federalist
Papers No. 51, The Federalist Papers 322 (1961).

This Court, too, has based important decisions on
the premise that people break the law. Consider
South Dakota v. Wayfair, Inc., which overruled
precedent requiring a seller’s physical presence in a
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state before that state could tax the seller. 138 S. Ct.
2080 (2018). In overruling those cases—a step not
taken lightly—the Court emphasized that “the
physical presence rule results in significant revenue
losses to the States.” Id. at 2092. The reason for this
revenue loss was that on-line consumers rarely pay
their home states’ use taxes, despite being legally
required to do so. Although several Justices sharply
disputed the decision to abandon precedent, nobody—
not the majority, not the dissent, not the United
States as amicus—objected to assessing that
precedent on the basis that it caused harm by leading
third parties to break the law.

Here, there is overwhelming proof that adding a
citizenship question to the 2020 census will cause
response rates to decline in selected populations.
Rather than dispute this evidence, the government
conveniently omits it. But when evaluated against
the familiar requirements of Article III—which do
not contain the government’s manufactured
limitations—the evidence plainly supports
Respondents’ standing.

II. THIS DECISION IS NOT COMMITTED TO
AGENCY DISCRETION BY LAW

The government sweepingly asserts that federal
courts are statutorily prohibited from reviewing any
decisions by the Secretary regarding the “form and
content” of the census questionnaire. See U.S. Br. 21—
28. This argument 1is meritless. It not only
misunderstands the APA, but also disregards the
legal standard provided by the Census Act, the
Census Clause, and the Census Bureau’s own binding
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rules. Moreover, the government’s position bottoms
out on a remarkable claim: that even if the Secretary
fails to properly notify Congress of changes to the
census, no court can hear any case challenging his
decisions regarding one of the most fundamental
instruments of political representation and funding
allocation in our constitutional order. This Court
should repudiate that suggestion, which defies text,
history, and precedent.

A. Section 701(a)(2) Creates A Narrow
Exception from Judicial Review

For well over a century, Congress has entrusted
administrative agencies with wide-ranging
regulatory powers. But it has not given agencies carte
blanche. Instead, to “protect core constitutional and
democratic values,” it has firmly required “that
agencies exercise only the authority that Congress
has given them, that they exercise that authority
reasonably, and that they follow applicable
procedures.” Pet. App. 13a. In short, through the
APA, Congress has ensured “that agencies remain
accountable to the public they serve.” Id.

Central to the APA’s safeguards is a requirement
of “reasoned decisionmaking.” Motor Vehicle Mfrs.
Assn. of United States, Inc. v. State Farm Mut.
Automobile Ins. Co., 463 U.S. 29, 52 (1983). Not only
must an agency’s result be within the scope of its
authority, but the process by which it reaches that
result must be logical and rational. See Encino
Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2125
(2016) (“One of the basic procedural requirements of
administrative rulemaking is that an agency must
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give adequate reasons for its decisions.”). To that end,
the APA authorizes courts to “hold unlawful and set
aside agency action, findings, and conclusions found
to be... arbitrary [or] capricious.” 5 U.S.C.
§ 706(2)(A).

To be sure, the APA does not authorize courts to
“substitute [their] judgment for that of an agency.”
Citizens to Preserve Querton Park v. Volpe, 401 U.S.
402, 416 (1971). But “courts retain a role, an
important one, in ensuring that agencies have
engaged in reasoned decisionmaking.” Judulang v.
Holder, 565 U.S. 42, 53 (2011); see also F.C.C. v. Fox
Television Stations, Inc., 556 U.S. 502, 537 (2009)
(Kennedy, J., concurring in part and concurring in
the judgment) (“Congress passed the [APA] to ensure
that agencies follow constraints even as they exercise
their powers. One of these constraints is the duty of
agencies to find and formulate policies that can be
justified by neutral principles and a reasoned
explanation. To achieve that end, Congress confined
agencies’ discretion and subjected their decisions to
judicial review.”).

Section 701(a)(2) creates an exception to the norm
of judicial review for “agency action committed to
agency discretion by law.” But “on its face, [this]
section does not obviously lend itself to any particular
construction.” Heckler v. Chaney, 470 U.S. 821, 828
(1985). Moreover, if read broadly, it would collide
with Section 706(2)(A), which requires courts to set
aside agency action that is “an abuse of discretion.”
See Weyerhaeuser Co. v. U.S. Fish & Wildlife Serv.,
139 S. Ct. 361, 370 (2018) (“A court could never
determine that an agency abused its discretion if all
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matters committed to agency discretion were
unreviewable.”).2

This Court has therefore invoked a “presumption
of review” and has “read the exception in § 701(a)(2)
quite narrowly.” Weyerhaeuser, 139 S. Ct. at 370; see
also Abbott Labs. v. Gardner, 387 U.S. 136, 140
(1967). This presumption does not rest on doubt
about the integrity or credibility of particular
officials. Instead, 1t vreflects a considered
understanding of the legislative plan: “We need only
know—and know that Congress knows—that legal
lapses and violations occur, and especially so when
they have no consequence. That is why this Court has
so long applied a strong presumption favoring
judicial review of administrative action.” Mach
Mining, LLC v. E.E.O.C., 135 S. Ct. 1645, 1652-53
(2015).3

Consistent with the presumption of review, and as
classically articulated in OQverton Park, Section
701(a)(2) is a “very narrow exception” that precludes
review only “in those rare instances where ‘statutes
are drawn in such broad terms that in a given case
there 1s no law to apply.” 401 U.S. at 410 (quotation
marks omitted). In other words, Section 701(a)(2) is

2 “The APA’s legislative history provides little help on this
score.” Heckler, 470 U.S. at 829; see Ronald M.
Levin, Understanding Unreviewability in Administrative Law,
74 Minn. L. Rev. 689, 695 (1990).

3 Though not all amici endorse the presumption of reviewability,
they all agree that “agency action is ‘committed to agency
discretion by law’ in only the rarest of circumstances.” Nicholas
Bagley, The Puzzling Presumption of Reviewability, 127 Harv.
L. Rev. 1285, 1290 n.21 (2014).
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restricted to “those rare circumstances where the
relevant statute is drawn so that a court would have
no meaningful standard against which to judge the
agency’s exercise of discretion.” Lincoln v. Vigil, 508
U.S. 182, 191 (1993) (quotation marks omitted).

This rule rests on the premise that courts cannot
assess whether an agency adhered to statutory
criteria when the relevant statute lacks any
discernible legal standard. See id. But even where a
statute 1s written with extremely broad language, it
1s still possible for a court to assess whether an
agency misunderstood key facts, departed from
settled prior practice without a rational basis, or
otherwise engaged in a clear error of law or logic. See
Levin, Unreviewability, 74 Minn. L. Rev. at 708; see
also State Farm, 463 U.S. at 43. While broad statutes
may permit many possible policy judgments that are
unamenable to review, it does not follow that they
should be treated as precluding any review of an
agency’s reasoning on its own terms.

Perhaps for this reason, the Court’s opinions
addressing Section 701(a)(2) have focused on the
existence of a recognized tradition of unreviewability,
rather than asking only whether the statutory text is
broadly worded. As the Court pointedly emphasized
earlier this Term, “[t]he few cases in which we have
applied the § 701(a)(2) exception involved agency
decisions that courts have traditionally regarded as
unreviewable.” Weyerhaeuser, 139 S. Ct. at 370
(emphasis added); see also Lincoln, 508 U.S. at 192
(“Over the years, we have read § 701(a)(2) to preclude
judicial review of certain categories of administrative
decisions that courts traditionally have regarded as
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‘committed to agency discretion.”(emphasis added)).
The Court has also considered whether the nature of
the agency action raises practical questions about the
competence or ability of courts to engage in judicial
review. See, e.g., ICC v. Locomotive Engineers, 482
U.S. 270, 282 (1987); Heckler, 470 U.S. at 831.

Applying these considerations, the Court has held
that Section 701(a)(2) precludes review of agency
decisions regarding the allocation of funds from a
lump-sum congressional appropriation, see Lincoln
508 U.S. at 191, decisions not to reconsider final
agency actions, see ICC, 482 U.S. at 282, decisions to
fire CIA employees based on the national interest, see
Webster v. Doe, 486 U.S. 592, 600 (1988), and
decisions against instituting enforcement
proceedings, see Heckler, 470 U.S. at 832. In three of
these cases, the Court discussed at length the
unbroken line of judicial and academic authority
expressly stating that review 1s prohibited and
unworkable. See Lincoln, 508 U.S. at 192-94; ICC,
492 U.S. at 279-81; Heckler, 470 U.S. at 829-34. The
fourth case—Webster—was based on this Court’s
traditional wariness of second-guessing the executive
branch on matters of national security. See Lincoln,
508 U.S. at 191-92 (“In Webster, ... we held that
§ 701(a)(2) precludes judicial review of a decision by
the Director of Central Intelligence to terminate an
employee in the interests of national security, an
area of executive action ‘in which courts have long
been hesitant to intrude.” (quoting Franklin v. Mass,
505 U.S. 788, 819 (1992) (Stevens, dJ., concurring in
part and concurring in the judgment))); Webster, 486
U.S. at 607—11 (Scalia, J., dissenting).
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Taken together, the Court’s precedents applying
Section 701(a)(2) hold that the APA precludes review
only where a statute lacks any discernible standard,
there 1s a  well-recognized  tradition  of
unreviewability, and the issue is unsuitable for
judicial review. It is therefore unsurprising that the
four cases denying review under Section 701(a)(2) all
involved requests for courts to interfere with highly
discretionary aspects of internal agency operations—
which enforcement actions to bring, where to allocate
lump sum appropriations, when to reopen final
actions, and whom to trust with sensitive national
security data. In those realms, separation of powers
concerns are at their zenith, judicial competence is at
its nadir, and there is a long, explicit history of
unreviewability. This Court therefore applied Section
701(a)(2), precluding review unless Congress
expressly provides for it.

Beyond these “rare circumstances,” however, the
presumption of judicial review applies with full force.
Lincoln, 508 U.S. at 191. Review 1s the norm, not the
exception. See Mach Mining, 135 S. Ct. at 1651.
Agencies must adhere to the APA’s requirement of
reasoned decisionmaking, and generally must answer
to the courts when they fail to do so. See Franklin,
505 U.S. at 796 (“The APA sets forth the procedures
by which federal agencies are accountable to the
pu