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STATE OF NORTH CAROLINA 
IN THE GENERAL COURT OF JUSTICE 

SUPERIOR COURT DIVISION 
COUNTY OF PENDER 14-CVS-124 

Donald Sullivan, 
Plaintiff 
V. 

Robert Wayne Pugh and Karen Lloyd Pugh, 
Defendants 

STATE OF NORTH CAROLINA 
IN THE GENERAL COURT OF JUSTICE 

SUPERIOR COURT DIVISION 
COUNTY OF PENDER 15-CVS-138 

TOG PROPERTIES, LLC, Plaintiff 
V 
KAREN PUGH, Defendant 

ORDER 

The matter before the Court on TOG Properties, LLC 
("TOG Properties) Motion for Summary Judgment 
("Motion") as to its cross claim for declaratory 
judgment, pursuant to Rule 56 of the North Carolina 
Rules of Civil Procedure. Having considered the 
brief by TOG Properties and response by Mr. Donald 
Sullivan ("Sullivan"), and the arguments and 
contentions of counsel for TOG Properties and 
Sullivan, the Court GRANTS the Motion, for the 
reasons that follow. 

JURISDICTION 

1. TOG Properties is a Florida corporation 
authorized to do business in North Carolina. 
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Sullivan is a citizen and resident of Pender 
County, North Carolina. 

PROCEDURAL HISTORY 

On February 3, 2015, Sullivan filed an amended 
complaint against Robert Wayne Pugh and Karen 
Lloyd Pugh alleging claims for negligence and 
negligence per se as a result of a fire started by 
Karen Pugh on April 14, 2012. 
On April 10, 2015, TOG Properties filed a 
complaint against Karen Lloyd Pugh i seeking to 
recover for damages to certain real property 
caused by a fire she started on April 14, 2012, 
On April 6, 2016, seeking a declaratory:judgment 
that it was the owner of any claims for damages 
against • Karen Pugh for the damages caused to 
certain real property on April 14, 2012. 
On May 2, 2016, Sullivan filed an answer to TOG 
Properties' cross-claim, which denied certain 
factual allegations and sought to dismiss the 
cross-claim pursuant to Rules 12(b) and 17 of the 
North Carolina Rules of Civil Procedure 
A hearing on Sullivan's request to dismiss the 
cross-claim began on July 18 in Burgaw, North 
Carolina and concluded on July 19, 2016 with the 
honorable Judge Jay D. Hockenbury presiding. 
An August 17, 2016, Judge Hockenbury entered 
an order denying Sullivan's request to dismiss the 
cross-claim. 
On November 16, 2016, TOG filed the Motion, 
which is currently before the Court, and. a brief in 
support of the Motion. : 

On November 30, 2016, Sullivan filed a Notice of 
Objection to the Motion, which argued that there 
were material facts at issue with the cross-claim 
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and that he was entitled to a jury trial to 
determine those issues because he had not waived 
his Seventh Amendment right to a jury trial. 

10.A hearing on the Motion was held in Burgaw, 
North Carolina on January 18, 2017. 

FACTUAL BACKGROUND 

The Court considers the following material facts, 
which do not appear to be at issue and justify the 
judgment in this case, in reaching its conclusion. 
11.On or. about June 1, 2006, TOG purchased 

approximately 1,486.52 acres of wooded real 
property (the "Property) in Pender County, North 
Carolina from B&N Properties of Pender, LLC 
(B&N). At the time, B&N is a single-member 
limited liability company wholly owned and 
managed by Sullivan. 

12. B&N financed the sale of the property to TOG; 
and, TOG executed a promissory note to B&N in 
the original principle amount of $12,724,605.26. 

13.That promissory note was secured by a deed of 
trust encumbering the Property recorded in 
Pender County Registry Book 2973, Pages 137 
through 145. 

14.On June 2, 2006, TOG Properties filed an 
Application for Certificate of Authority for 
Limited Liability Company with the North 
Carolina Secretary of State. Richard Weinstein, 
Kenner Day and Spencer Gouger were named as 
the managers of TOG Properties; and. Day was 
the designated registered agent of TOG 
Properties. 

15. On October 25, 2006, Richard Weinstein filed 
Articles of Amendment with the Florida Secretary 
of State, which named him as the registered 
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agent and 2MAP, LLC as the managing mehiber 
of TOG Properties. Either Richard Weinstih or 
Matthew Weinstein, as the ).4atfdger o!P 21VAAP

'LLC, signed all anthi4 kbv6as fdr 
Properties filed '*iIi the Fi1Id.a 8ecietAty,  of 
Stte for report1ñ rs 60 ro{iii 2di: 

16 On May 2, 2001, ttIciid Wernste{ri, d1 ii1 bf 
2MAP, LLC, illed die NdFth Carolithi ;1itthi 
report for Tbt irdpertie and  ci ged U 
registered agent from Day td himself sbtt 
annual rt repos fi1d with the North-. dAkdNa  
Secretary Of State listed Day as the id&tdiod 
agent; how&vër, there was never a sUbse10ftt 
enddrsemerit aiithdrizing tile registhi-ed atit to 
be changed froth Richard Weinstein 16 tiay 

17. On  July i,b1.ti, TOG Proper siid in 
accelerated voluiitary bankruptcy petitiofi ih the 
United States Bankruptcy bourt for the Eastern 
Disti-ict of North Carolina, and, listed B&N as its 
lärgst creditor. That baikruptcy, .petition was 
signed by Richard Weinsteih as membe-thanager 
of 2MAP, LLC, the rnajbrity owner of'  TOG 
Prorerti13s. Sullivan and bay wetë se1kd With 
copies of TOG Properties' bankruptcy petition 

18.On July. 30 2010, TOG Propetties filed its 
bankruptcy schedules and statement of finafitial 
affairs. In the statement of financial affairs, TOG 
Properties indicated that Day's role as ..resideit 
of TOG Properties had been terminated On May 9, 

• 2010. 00 Properties' bankruptcy, schedules 
were served on all creditors and parties-in-
interest, including Sullivan and Day. 

19. On August 10, 2010, B&N, through Sullivan, filed 
a proof of claim in TOG Properties' bankruptcy 
case alleging to be owed $13,982,599.20, of which 
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$10,353,500.00 was, secured and the remaining 
$3,629,099.00 was unsecured. 

20.On November 5, 2010, B&N assigned its interest 
in the Deed of Trust to Sullivan and recorded that 
instrument in the Pender County Registry Book 
3847, pages 130 through 132. 

21.In December of 2011, MätfkeW Weinste{b 
purchased 2MAP, LLC and $treh S.iy-S4ekL 
LLC from Richard Weiiisteiki, th ger 1i1Ll I14t. 
On April 14, 2012, Karn Pii S4ted 'ire ("the 
Fire") near her home in Pbfib binty. filar 
property is adjaciit to 'hb b. 
On the: same tnodh thlit. Jjefeiidwit kdren 
Pugh .started the hre on. i{F .roerty, 

approximately',  600,  acre of the Prbj3erfybuFtth4. 
When the fire ócCurreCl, TOG otieities  owiid 
the Property; grid, Makhew Weifistëth *äs the 
sole owner of 2M.AP, Ll1kJ, the thajori'ty dwiièi afid 
thanager of TOG Prope4ies. 
Sullivan nor Day owid any ifitdbasi in rtO 
Properties on the date o!' the Fire 
On May 12, 2012, ttichard Wbit'Wdihi died. 

27.Between April 14, 2012 and Qcthbb 20, 012, 
ullitn and Matthew We1fithh1 ehiIgèd 

emails and telephone calls regarding the däthae 
tb th Property and Sulhvan's 1dr1tne e1 tfI 
deed of trust encumberthg the Property 

28 On Octobe 20, 2012, ul1ivan named Jefirey S 
u11iVäii as the Substittite Trustee of the IJeed of 

trust and recorded the Substitution of Trustee in 
the Petider Cbtthty Registry, Beok 80801  Page ila 
tbroügFi 114 Also on that day, a forecibsure sale 
A the Property was held at the Petider County 
(iutthOU: .wliere Sullivan *äs thib !.st and 
highest bidder of the Property. Sullivan's 
Winning bid was $14,278,470.00. 
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29.0n November 16, 2012, Jeffrey S. Sullivan, 
substitute trustee, filed a deed in the Pebder 
County Registry Book 4164, Pages 2 through 8, 
which transferred the Property to Sullivthi as the 
high bidder at the foreclosure sale held on 
October 24, 2012. 

30.On November 26, 2012, Jeffrey Sullivan' filed a 
Notice of Completed Forecloure in the Perider 
County.Registry Book 4166, Page 261.... 

31.By letter dated February 28, 013 and addressed 
to rarm Bureau Insurance,J Day purported 

• release . TOG Properties'. "interest iii: the claim .1 
proceeds recovered from the property 

.daIage that occurred on r about: April 14, 
2012,.;. ." Day purportedly eecuthd the 
ifok'éinentioned letter in his capacity as registered 

32.At 'the. time Day executed the February..28, 2013 
letter, he had been removed as the igisthred 
agent,, with the Florida and North Carolina 
Secretaries of State and had been rethbved as 
President of TOG Properties. Furthérthoré, Day 
did not cbritact Matthew, Weinstein. prior to 
sending the February  28, 2013 letter desIte his 
not being involved with the operations . . or 
mthiagetheilt of TOG Properties since he was 
removed from his position as president on Mar 9, 
2010. 
On or: about November 20, 2014, Day and 
Sullivan executed a docuhient, in which Day 
purported to waive TOG Properties rights to any 
proceeds of any insurance claim related to the 
Fire and giving those rights to Sullivan. 
When the November 20, 2014 letter was:  executed, 
Matthew Weinstein was the sole owner of TOG 
Properties; however, Day and Sullivan: executed 
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that letter without Matthew Weinstein's 
kiiowledge or permission. 
bay was not, authorized to act on behalf of TOG 
Noperties when the February 28, 20 or the 
November 20, 2014 letters (collec'ti, 0 ihb 1eFs 
shall be referred to as th "DyLthts") weiia  
executed because he had IJeen re 60A tb kt 
position as an officer of Tob Propet1s on May , 

2010. 
Sullivan knew Matthew Weifisttht was the 
authorized representative 4  and hd exhaigtd 
emails and telephone msages 'with' Mtthw 
Weinstein on multiple occathons aftet the I'tte 

37 Matthew Weinstein did d1 beothe aware of the 
Dáy Letters until 2015 and nevra1thbtized Day 
to at as an agent of TOG Properties in 2013 or 
2014 and nëtrr authorized Day Any 
rights held b PO Properties related to thFile. 

38. On ,Api1 10, 2015, TOG Properties filed a 
cmlaifit against Karen ugh for the damdge to 
the ?roeity'aused by the Fire. 

. 

LIGALSTANDAR1) 

33 Sunimary judgment will be gtanted "If the 
pleadings, depositions, ansvers to ihterrogatories, 
iici adthissiohs on file; together with the 

affidavits, if any, show that there is no genuine 
issue as td any material fadt and that any pt is 
entitled to d jddgment as b. mattet bf law" N 
den. Stat. iA-I, Rule 56. 

40. The moving party bears the Qf 
establishing there is no triable issue of material 
fact. 'DeWitt v. Eveready Battery .....355 N.C. 
672, 681, 565 S.E.2d 140, 146 (2002). All evidence 
must be viewed in the light most favorable to the 
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non-movant. Cooper u. Marwill, Inc., 94 N.C. 
App. 335, 339, 380 S.E.2d 139, 141 (1989). 

41.The moving party is entitled to summary 
judgment when all the facts on all the essential 
elements are in the movant's favor, and the non-
moving party fails to show in response that a 
genuine issue of material facts exists, in light of 
all of the evidence. See id, at 339, 380,' S.E.2d at 
142. 

42.Although the Court must view the record "in the 
light most favorable to the party opposing the 
motion", Rule 56(e) provides that "mere 
allegations or denials" alone will not: defeat a 
motion 'for summary judgment. Patterson v. Reid, 
10 N.C: App. 22,28 (1970). Rather, the opposing 
party must be supported by "specific facts 
showing that there is a genuine issue for trial." 
Id. "A genuine issue of material fact exists when 
properly contested facts 'are of such nature as to 
affect the result of the action." Unitrin Auto & 
Home Ins. Co. v. McNeill, 716 S.E.2d 48 (N.C. Ct. 
App. 2011) (citing McNair v. Boyette';282 N.C. 
230, 235, 192 S.E.2d 457, 460 (1972)). 

43.Affidavits supporting or opposing a motion for 
summary judgment "shall be made on personal 
knowledge, shall set forth such facts as, would be 
admissible in evidence, and shall show 
affirmatively that the affiant is competent to 
testify to the matters stated therein." N.C. Gen. 
Stat.(s)'lA-1, Rule 56(e)(2005). 

ANALYSIS 

44.TOG Properties has moved for summary 
judgment on its cross-claim against Sullivan for a 
declaratory judgment that TOG Properties is the 
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proper plaintiff to recover for damages agdifist 
Karen Pugh for damages caused to the ProEty 
by'the Fire. 
The Court finds the affidthiit ,j Mattjhe* 
Weinstein (the "Affld.vit"); sujJibrtifig Th1G 
Properties motion 'o+ s'th11mary jtiditLft, 
credible and based oji. his ti61son41 ktiowlde 
The affidavit rnii±ors thest Of the "áieatitjns 
contained in the TOG Properties compiàil'lt, hnd 
the undisputed facts for purposes of sMththy 
judgment are aithost identical to the 
allegations in the ThG Proper1ies ComDldiht atid 
cross-claim, which TOG Projerties how seeks 
suniinary judgment The que1

-mary 
on for tl'ie Co is 

whther the facts support su j4dkiRbh6is  
a matter of law in fastbr of TOG Properties 
Sullivan has raisa the:  issud of standifi'g tiefbre 

• the COurt. A party seekin standing 'häs the 
buideii of proving three necesary eleiñertts 
Injury in fact, an invasion of a legally jifotected 

• interest that is (a) concretd and pärticulariied 
and ). actual,  or imminent, not conjectural or 
hypothetical; (2) the injury Is fairly tràceble to 
the challenged action o the defendant; ii,& (. is 
likely to, as opposed to merely speculativO,. 'that 
the 1njthr *111 be redressed by a ': favorable 
decision." Neuse River Found. V. :. 00h1fiek1 
Foods, Inc., 155 N.C. App. 110, 114, 5748.E.2d 
628 (2003). "A party has standing t6 :.initiate a 
lawsuit if [it] is a real party in interest", meaning 
the party "is one who benefits from or'is harmed 
by the outcome, of the case and by substantive law 
has the legal right to enforce the claim in 
question." Beachcomber Props. LLC v. Station 
One, Inc., 169 N.C. App. 820, 823-824 611 S.E.2d 
441, 445 (2000). "The gist of 'standing: is whether 



there is a justiciable controversy being litigated 
among adverse parties with substantial interest 
affected so as to bring forth a clear articulation of 
the issues before the court." Stpeet v. Smart 
Corp., 157 N.C. App. 303, 306, 578 S;E.2d 695, 
698 (2003). 

48. TOG Properties can satisfy each of the 
aforementioned elements.. It Is tiliohtroverted 
that TOG Properties owned tim Ptôperty at the 
time of the Fire ad the r1e d.niaged 
approximately five hundred ackes of'the t'roerty. 
"It is basic law that fol:  a h1áj.itiff .o recdve tot  
*awful  [settiri oh rJ timb under N.C. Gh. 
Stat. 1-539.1 that he must edblish ownek'shi of 
the land froth *hich tile timber was 
Hefner u.  Staffd, 64 kC. A1.  707,  VtJ i8 
S.E.2d 93, 95 (183). 'Where the plaiht1f t0

w

e 
s 

damages for unlawful [burningil of t i 
claiming ptthánent dathages to the freehol1, or 
thimages to the bwnershlp interest. ldfid hi Fight 
to rec64ir depends upon his establishing 'I'ile to 
th described lands." Woodard v. Marshall, 14 
NC. App. 67 9,487 S.E2d 43O, 431 (1972). The 
pthintiff must also show that he owned the 
diijnagpd property at the time tile Foperty Was 
damaged to recover for the damages [which] were 
inurMt. fláiiiels v. Ronoke R & Luthber Co., 
158 N.C. 4.18, 74 S.E. 331, 334 (1912); See Jones 
V. Georgia-Pacific Corp., 115 N.C..App. 515, 517, 
19b S,.2d 42 424 (172) ("Any persoh...tiot 
being the boriä ffde ownel- thereof or agent of the 
oher *ko shfl witIout the consent thid 
petmission of the bona Me owner enter upon the 
laud of another and m3ur4, cut or remove valuable 
wood, tithbe, hub or tree the.bni, shill be 
liable to the owner of said land of stch Wóbd, 
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timber, shrubs or trees so injured,, cut or 
removed."). 
It is also uncontroverted that itn Pugh started 
a fire on the same day that the Property was 
burned. Thus, without thãidng a determination 
on Karen Pugh's liability, 'which is not currently 
before the Court, it is fa111y tra&abk:. to karen 
Pugh's actions. Finally, with regard to satidihg, 
it th not contested that a thOnetrT áWárd in TOG 
Properties favor will redress the injury suffered 
by the Fire. : 
Sullivan cannot show and has admitted that he 
nor B&N Properties owned the Property at the 
tim'e of the Pire and, therefore, cannot satisfy the 
standing aiiälysis. 
Fuither, the facts and allegations establish Day 
did authority, actual or ppä.rèiit, to act 
on behalf of tOG Properties when the Sar Letters 
were executed. Additionally, Sullivan knew, or 
should have known that Day did: not have 
authority to act on behalf of TOG Properties from 
the bahkruptcy schedules and stathment of 
financial affairs served on him during TOG 
Properties bankruptcy case. 

51.The Dd.y. Letters were 'executed y. Day. as 
registered agent and former member,  of TOG 
Projertiès,. 

52.Pursuant to N.C. Gen. Stat. 53C-1-4(61), a 
registered agent is "the person named in the 
organizational documents of a company upon 
whom service of legal process is deemed binding 
upon the company." Registered agents are not 
given the authority to conduct business. on behalf 
of the company. 

53. The North Carolina Limited Liability: Company 
Act specifically provides that a "company official" 
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is.. "any person exercising any management 
authority over the limited liability company 
whether the person is a manager or referred to as 
a manager, director, or officer or given dhy dther 
title.": 

54. The Day Letters do not waive Afty {1g1its of itiG 
Properties because Day lthicect ifiy atithoilty to 
conduct business on behEtl c ftik4 

5. The undisputed and adthitthd lbts e ilii tha 
TOG Properties is entitled to ttthm±y Jüdki±i 
on its claim for declaratory relief ttet of' 
law against Sullivan. 

Now, therefore, based upon th it Is 
hereby ORDERED.that:• 

1 TOG Propetties Motion for SuthM1ry JtidgftIiit 
as to its cross-claim fok Dechti'€&tdry Jthigthettt 
against Sulhvaii is GRANTED 

2 The Court thiters the following bELAEA1ORY 
JUDGMT pursuant o G.S. i-3 regatilthg 
the rights, status and other legal relations of TOG 
Propett:ies and Sullivan: 
a T'OG Properties owned the Property on April 14, 
2d12,' 
b TOG E'roperties is the sole holder of A ny claims 
fof dáthag.es i against thei Defendiits for damage 

.to the, :opetty as a result of the ir; áhd, 
c.Day did not have authdrity, actual,  or apparent3  
to act or1 bhalf of TOG Propërtiès when lie 
excuted the Day Letters. 

SO OI1t1D, this is the 13th  day of VebrÜai ry, 
2017. 

Ss/Honorable Phyllis M. Gorham, Superior Court 
Judge, Presiding 
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IN THE COURT OF APPEALS OF NORTH 
CAROLINA- 

No. COA17-450 
Filed: 3 April 2018 

Pender County, No. 14-CVS-124 
DONALD SULLIVAN, Plaintiff, 
V. 
ROBERT WAYNE PUGH and 
KAREN LLOYD PUGH, his legal wife,. Defendants. 

Pender County, No. 15-CVS-348 
TOG PROPERTIES;  LLC;  Plaintiff, 
V. 
KAREN PUGH, Defendant. 

Appeal by plaintiff TOG Properties, LLC from order 
entered 14 February 2017 by Judge Phyllis M. 
Gorham in Pender County Superior Court. 

Heard in the Court of Appeals 5 October 2017. 

Donald Sullivan, pro Se, plaintiff-appellant. 

The Law Offices of Oliver & Cheek, PLLC, by Clara 
L. Rogers, for plaintiffiappellee TOG Properties, 
LLC. 

BERGER, Judge. 

Donald Sullivan ("Sullivan") appeals a February 14, 
2017 order granting summary judgment to TOG 
Properties, LLC "TOG Properties") on its cross-claim 
for declaratory judgment. This dispute arose over 
which party,. Sullivan or TOG Properties,. owned 
certain timbered property at the time it was 
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damaged by a fire allegedly set by Karen Pugh 
("PugW') on April 14, 2012. Whichever party owned 
the property at the time of the fire would hold any 
legal claims against Pugh resulting from the 
damages to the property as a result of the fife. 
Sullivan appeals, arguing that the trial court erred 
in granting TOG Properties' summary judgment 
motion because this ruling denied him his right to a 
jury trial and because there was .a genuine issue of 
material fact which should have precluded the trial 
court from granting the motion. 

We disagree. 

Factual and Procedural Background 

On June 1, 2006, TOG Properties purchased 
approximately 1500 acres of timbered real property 
in Pender Cóunty, North Carolina from B&N 
Properties of Pender, LLC ("B&N"). B&N financed 
the sale to TOG Properties, secured by a deed of 
trust. At the time of the sale, Kenner Day ("Day") 
was a manager of TOG Properties as well as the 
designated- registered agent of TOG Properties in' 
North Carolina. On May 9, 2010, Day was 
terminated as TOG Properties' presideritl and was 
removed from the company. On July 16,:-2010, TOG 
Properties filed for bankruptcy, and B&N 
subsequently filed a proof of claim as senior creditor 
with a claim to the real property and assigned its 
interest 'to Sullivan, its sole shareholder and 
manager. 

On April 14, 2012, Pugh set a fire near her home on 
property adjacent to- the- property at issue- in this-
appeal damaging approximately 500 acres of timber. 
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At the time of the fire, TOG Properties still 
maintained ownership of the- property. Sullivan-
subsequently foreclosed on the property, and on 
October 20, 2012, Sullivan purchased the property in 
a foreclosure sale at the Pender County Courthouse. 
In the following months, Day, the former president 
and manager of TOG Properties, sent letters and 
executed documents purporting to transfer TOG 
Properties' legal and equitable interests in any 
proceeds or claims related to- the- fire to- Sullivan-. 

Sullivan filed an amended complaint against Robert 
Wayne- and Karen Pugh on February 3, 20-15 alleging 
negligence and negligence per se seeking damages for 
the burning of the timber on the property now owned 
by Sullivan. On April 10, 2015, TOG Properties also 
filed a complaint against Pugh seeking to recover 
damages resulting from the fire. TOG Properties 
additionally filed a cross-claim against Sullivan 
seeking a declaratory judgment that it was the owner 
of the- property at the- time of the fl-re- and was, 
therefore, the sole owner of any claims against Pugh. 
On November 16, 2016, TOG Properties filed a 
motion for summary judgment on its cross-claim fOr 
declaratory judgment. The trial court granted 
summary judgment in TOG Properties' favor on 
February 14, 2017, and it is from this order that 
Sullivan timely appeals. 

Analysis 

Sullivan argues first that his constitutional right to a 
trial by jury was denied when the trial court granted 
TOG Properties' motion for summary judgment 
pursuant to Rule 56 of the North Carolina Rules of 
Civil Procedure. He asserts- that, al-though Rule 56- is- 
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"a commendable attempt by the judiciary to extend 
its power in order to- reduce- its docket and- render the-
courts more efficient," it is nevertheless "blatantly 
unconstitutional," treasonous, and should not be 
tolerated. In support of'his argument, Sullivan cites 
our North. Carolina Constitution, Article I, Section 
25, which states that "[i}n all controversies at law 
respecting property, the ancient mode of trial by jury 
is one of the best securities of the rights of the 
people, and- shall remain- sacred- and. inviolable;" 
N.C. Const. art. I, § 25. 

It Is true that "[t]he right to a jury trial is a 
substantial right of great significance." Mathias v. 
Brumsey, 27 N.C. App. 558, 560, 219 S.E.2d 646, 647 
(1975), disc, review denied, 289 N.C. 140, 220 S.E.2d 
798 (1976). However, "[t]he constitutional right to 
trial by jury, N.C. Const. Art. I, §- 25, is,  not absolute; 
rather, it is premised upon a preliminary 
determination by the trial judge that there indeed 
exist genuine issues of fact and credibility which 
require submission to the jury." Bank v. Burnette, 
297 N.C. 524, 537,. 256 S.E.2d 388, 396 (1979). As 
both the United States Supreme Court stated in Ex 
parte Wall and this Court adopted in in re Bonding 
Co;, "It is a mistaken idea that due- process of law 
requires a plenary suit and a trial by jury[ in all 
cases where property or personal rights are involved.' 

In re Bonding Co., 16 NC App. 27L 77 P41  
S.E.2d 33, 36 (brackets omitted) (quoting Ex parte 
Wall,, 107 U.S. 265,, 289, 27 L. Ed. 552 (1883)),, cert. 
denied and appeal dismissed, 282 N.C. 426, 192 
S.E.2d 837 (1972). 

Therefore, because "[t]he right to a jury trial accrues 
only when there-  is-  a genuine issue of fact to-  be 
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decided at trial," State ex rel. Albright v. Arellano, 
165- N.C. App. 609; 618;  599 S;E;2d 415;  421 (2004);  
we must resolve Sullivan's other argument raised in 
his appeal, whether the trial court erred in granting 
TOG Properties' motion for summary judgment. 
Specifically, Sullivan argues that there remains the 
genuine issue of material fact that requires 
determination by a jury: whether Day: had the 
apparent authority as an agent of TOG Properties to 
transfer TOG Properties' legal and- :: equitable-
interests in any proceeds or claims related to the fire. 

"The doctrine of summary judgment requires 
cautious application, ensuring that no litigant is 
unjustly deprived of his right to try disputed factual 
issues." Leiber v. Arboretum Joint Venture, LLC, 
208 N.C. App. 336, 344, 702 S.E.2d 805,:811 (2010) 
(citation omitted); disc. review denied; 365 N.C.195, 
711 S.E.2d 433 (2011). Citing Rule 56 of the North 
Carolina Rules of Civil Procedure, our Supreme 
Court explained summary judgment in Dalton v. 
Camp, stating that it is a device whereby judgment is 
rendered if the pleadings,, depositions, 
interrogatories, and admissions on file, together with 
any affidavits, show that there is no genuine issue as 
to- any material fact and- that any party is entitled to-
judgment as a matter of law. The rule is designed to 
eliminate the necessity of a formal trial where only 
questions of - law are involved and fatal weakness in 
the claim: of a party is exposed. Dalton v. Camp, 353 
N.C. 647, 650,, 548 S.E.2d 704, 707 (2001) (citations 
omitted). : Therefore, if "the trial court determines 
that only questions of law, not fact, are at issue," a 
trial is- not necessary and- is- to. be- eliminated;  along 
with the attendant opportunity for the nonmoving 
party to present its facts-  to-  a jury. Loy v. Lorm 
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Corp., 52 N.C. App. 428, 437, 278 S.E.2d 8971  903-04 
-(1981); "When considering a motion- for summary 
judgment, the trial judge must view the presented 
evidence in alight most favorable to the nonmoving 
party. Moeover, the party moving for summary 
judgment bears the burden of establishing the lack of 
any triable issue." Dalton, 353 N.C. at 651,, 548 
S.E.2d at 7.07 (citations omitted). 

Therefore, we must determine whether the trial 
court -could- correctly assert as- a matter of law that 
"Day did not have authority, -actual -or apparent, to 
act on behalf of TOG Properties when the Day letters 
were executed," namely, Day had - no actual or 
apparent agency relationship with TOG Properties at 
the time he transferred TOG Properties' substantive 
rights to Sullivan. If no agency relationship existed 
at that time, then the purported transfer of rights 
was- void-. "Unless- there- is-but one- inference- that can-
be drawn- from the facts, whether an agency 
relationship exists is. -a question of fact for the jury. 
If --only one iifOrence can be. drawn from. the facts 

-then it is a question of -law for the trial court?' 
Hylton v. Koontz, 138 N.C. App. 629, 635,, 636, 532 
S.E.2d 252, 257 (2000) (citing Hoffman v. Moore 
Regional Hospital, 11-4 N.C. App. 248, 250, -441 
S-.E.2d- 567, 569; disc. review- denied-, 3-36- .N.C. 605; 
447 S.E.2d 391 -(1994)), disc. review denied and 
dismissed, -353 N.C. 373, 546 S.E.2d 603-04(2001). 

"A]n agent is one who acts for or in the place of 
-another by authority from him. Two factors are 
essential in establishing an agency relationship: (1) 
the agent must be authorized to act for the principal; 
and -(2)- the- principal- must exercise- control over the-
agent." Leiber, 208 N.C. App. at 344, 702 S.E.2d at 

- 

46 



811 (citations, quotation marks, and brackets 
-omitted). A principal will only be- held liable- to a 
third person for the actions of his agent "when the 
agent acts within the scope of his or her actual 
authority; when a contract, although unauthorized, 
has been ratified; or when the agent acts within the 
scope of his or her apparent authority, unless the 
third person has notice that the agent is exceeding 
actual authority." First Union Nat'l Bank v. Brown, 
166 N.C.App. 5-19;  527, 603 S;E;2d 808;  8-1-5.(.2004-)-
(citation omitted). 

Furthermore, the doctrine of -apparent authority may 
not be invoked by one who knows, or has good reason 
for knowing, the limits and extent of the agent's 
authority. In such case the rule is: Any apparent 
authority that might otherwise exist vanishes in the 
presence- of the- third- person's- knowledge;  actual- or 
constructive, of what the agent is, or what he is not, 
empowered to do for his principal. Commercial 
Sàlvents v. Johnson, 25 N.C. 7, 24, 99 S.Ed 
716, 720 (1952) (citation and quotation marks 
omitted). 

Here, the uncontroverted evidence presented to the 
trial court in support of TOG Properties? summary 
judgment motion "indicated that Day's role as 
President of TOG Properties had been terminated on 
May 9, 2O1O" thus, Day had no actual authority 
after that date. Additionally, no allegations were 
made that the establishment of a contract, or 
ratification of a contract, between TOG: Properties 
and Sullivan is an issue. Therefore, our final 
-determination is- whether, as- a matter of. law, Day 
had the apparent authority to bind TOG Properties 
to the transfer-  to- 
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Sullivan of its right to seek compensation for its 
daniages caused by the- April 2012 fire; 

Sullivan presented no evidence beyond the assertions 
in- his pleadings to-oppose- TOG Properties' motion for 
summary judgment. The exhibits and affidavits 
presented to the trial court in support of TOG 
Properties' motion showed that Sullivan knew, or 
had good reason for knowing, that Day had no 
authority to bind TOG Properties. First, the 
evidence tended to show that Sullivan- had been 
served TOG Properties' bankruptcy petition in 2010 
as- a creditor of the- company. The- Statement of 
Financial Affairs served on Sullivan with the 
bankruptcy petition listed Day under the section 
"Former , partners, officers, directors and 
shareholders" as an officer or director, of TOG 
Properties "whose relationship with the corporation 
terminated' within- one- year immediately preceding 
the commencement of [the bankruptcy] case." The 
date of Day's termination was listed as May 9, 2010. 
Second, the agreement purporting to cede any rights 
to any insurance claims resulting from the 2012 fire 
was introduced to the trial court in support of TOG 
Properties' motion. This agreement between Day 
and 'Sullivan, which they had sworn to, signed, and 
notarized in November and. December of 20-14, twice-
identified Day as a former member and registered 
agent of TOG Properties. Sullivan makes no attempt 
to explain what authority a former member or agent 
may reasonably possess that could bind his principal. 

Because only one inference can be drawnr from the 
facts presented to the trial court for summary 
judgment, whether an- agency relationship existed-
between Day and TOG Properties is a question of law 
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for the court, and was correctly settled through 
summary judgment. No- genuine- issue- of fact or 
credibility exists which would require submission of 
this -question to the jury; therefore, Sullivan has no 
constitutional right to trial by jury. 

Conclusion 

The trial court did not err in ordering that, because 
no genuine issue of -material -fact -existed, it could 
determine the rights, status, and legal relations of 
TOG Properties and Sullivan as a matter of law. 
Therefore, the order granting, summary judgment to 
TOG Properties is affirmed. 
AFFIRMED. 

-Judges DAVIS and ZACHARY concur. 
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No. 136A18 FIFTH DISTRICT 

SUPREME COURT OF NORTH CAROLINA 

DONALD SULLIVAN 
V 

ROBERT WAYNE PUGH AND KAREN LLOYD 
PUGH, his legal wife 

TOG PROPERTIES, LLC 
V 

KAREN PUGH 

From N.C. Court of Appeals 
(1-7-450)- 

From Pender 
(14CVS124 15CVS348) 

ORDER 

Upon consideration of the notice of appeal from 
the North Carolina Court of Appeals, filed by the 
Plaintiff (Donald Sullivan) on the 7th  of May 2018 in 
this matter pursuant to G.S. 7A-30, and the motion 
to dismiss the appeal for lack of substantial 
constitutional question flied- by the- Plain-tiff (TOG 
Properties, LLC), the following order was entered 
and is hereby certified to the North Carolina Court of 
Appeals: The motion to dismiss the appeal is 

"Allowed by the order of the Court in conference, 
this- the- 14th of August, 20-18;" 

s/ Morgan, J. 
For the- Court 
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WITNESS my hand and official seal of the 
Supreme Court of North Carolina, this the 24th  day of 
August, 2018. 

Amy L. Funderburk 
Clerk, Supreme Court of North Carolina 
s/ M.C. Hackney 
Assistant Clerk, Supreme Court of North Carolina 
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