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ISSUE FOR REVIEW

ISSUE NO ONE AND TWO whether the UniteG States District court and the Fifth
Circuit court of appeals have deniea Petitioner his rights to challenge the
Government conviction for murder and 30 year sentence for murder, when denying
Petitioner relief of a first successive application for chalienging said
conviction of the government, denyinbg a COA Certificate of Appeaiability
for appealing the governments alleged conviction. And or denying Petitioner to
challenge any Jlesser offense of the actual conviction and/or trial of the

lesser offense irdicted for.

ISSUE NO THREE. Whether the lower habeas courts and the fifth circuit court
of appeals have errored 1in not appointing counsel to represent Private man
Destyn David Frederick for challenging the government alleged conviction
against him in Legal Fiction name DESTYN DAVID FREDERICK. A Private man who
is unrepresented and cannot pursue Pro se for fairly challenging a government
cdnviction against him, wunless authorization by the courts or appointment

of counsel.

ISSUE NO. FOUR. Whether the lower habeas courts and the Fifth Circuit court
of appeals- have errored in not reversing his alleged conviction after direct
appeal, Ordering a new trial or new sentencing trial on True-bill reversal
he was entitled to after direct appeal, whether the State habeas court and
the federal habeas court have denied petitioner his rights for relief clearly
demonstrated in first successive State and Federal applications. Whether
the Fifth Circuit court of appeals has errored in not authorizing a Certificate

of appealability COA, and appointing counsel in the cause.

ISSUE NO. FIVE. Whether all the above issues presented clealy demonstrate
violation of Petitioners constitutional rights, and Deprivation of challenging
the government conviction depriving the Petitioner a private man to the writ
of habeas corpus for proceeding pro se in the challenge of the government
conviction agaihst him in legal fiction name DESTYN DAVID FREDERICK, while
lower habeas courts and court of appeals issue orders denying the private
man relief. And imprisoning him in violation of the U.S.Constitution depriving
the private man of his Liberty and to challenge the gpovemment conviction
by the Writ of Habeas Corpus the main purpose of the writ of habeas corpus
And Whether such actions are in violations of the lst and 8th Amendment of
Right to petition the government in redress of grievances and against Cruel

and uimunusual punishment.
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United States Amendment 14 v Pg 19

Texas Constitution

Art. 1 Sec. 10 _ Pg 17,18
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Texas Penai Code 7.02 Pg 18
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TO THE HONORABLE JUSTICES OF SAID COURT. :

Comes Now Private Man Destyn David Frederick, the Petitioner legal Fiction
name DESTYN DAVID FREDERICK in the above styled numnbered cause, Proceeding
Pro se and Informa Pauperis. And would present this court with his Petition
For Writ of Certibrari Seeking a review of the United States Court of Appeals
Fifth Circuit and Review of the United States District Court Southern District
Laredo Division in the Denial to issue a Certificate of Appealabiiity. And .
for a Conviction abtainbed by the State in Violations of the United States
Constitutions depriving -the Private Man and the Petitioner of .his Rights
to challenge the governments actual conviction by Writ of Habeas Corpus.

The purpose of the writ of Habeas Corpus,



OPINION BELCW

The United States Court of Appeals ORDER for theFifth Circuit denying Peti-
tioner a Certificate of Appealability COA for the governments murder conviction

and 30 year sentence appears in Appendix A.

The United States Court of Appeals ORDER Denying Motion for Rehearing and

or Reconsideration Appears in Appendix B. .
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ion for Summary Judgment appears

in Appendix C.

The United States Southern District Court's Final Judgment Dismissing With

Prejudice Denying Certificate of Appealability Appears in Appendix D.

The United States District Court ORDER Granting Respondants Motion For

Summary Judgment Dismissing with Prejudice Appears in Appendix E.

The :United States Supreme Court letter on filing for a Writ of Certiorari
for review of the State Crminal Court of Appeals decision Appears in Appendix

F.
JURISDICTION

The United States Court of Appeals Fifth Circuit denied to Issue Petitioner
a Certificate of Appealability COA for appealing a Murder conviction and
30 year sentence on January 24, 2019. The Petitioner timely Filed a Motion
for rehearing and reconsideration. However, on February 14, 2019 the United
States Court of Appeals- issued an ORDER and DENIED reconsideration. The
Petitioner has 90 days from the date of the last order denying his Motion
for Reconsideration for which was on February 14, 2019. And therefore, this
Petition for Writ of Certiorari for review of the United States Court of
hppeals Fifth Circuit is timely filed Thus Supreme Court's Jurisdiction

is Invoked under Title 28 U.S.C. IS5 _ .



CONSTITUTIONAL AND STATUORY
PROVISIONS INVOLVED

1. 5th Amendment to the United States Constitution.

2. 6th Amendment to the United States Constitution.
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4,.14th Amendment to the United States Constitution.

STATEMENT OF THE CASE

The Private man Destyn - David Frederick the Petitioner in this Petition,
with given legal fiction name DESTYN DAVID FREDERICK was charged by a Wildl?
charged indictment. of La Salle County Grandjury on September 1, 2011 in a
four count indictment alleging; (1) Capital Murder of Isreal Cases in the
course of a Burglary in Count one. Count (2) causing serious bodily injury
to Guadalupe Cases an Elderly person by shooting with a firearm in Count two.
Count (3) alleged that in the commission of Aggravated Robbery with a Deadly
Weapon of Raguel Villennueva Count Three. And Count {(4) Operating a Motor
Vehicle without the consent of Jeremy Peters the Owner Count Four. All Offenses
charged with were alleged to have occurred on or about the 13th day of June
2011. The State waived the . Death Penalty, (CR;103) before jury selection.
And the State elected to proceed to trial on the offense of Capital Murder

as alleged in Count one (RR; 11;2-4).

Private Man Destyn David frederick was one of three defendants that was
charged with the Capital Murder. A Co-defendant Rigo Guerra who was the Shooter
in which killed Isreal Cases was also charged with Capital Murder of Isreal
Cases; Howerver, before his Jury trial for Capital Murder where the Prosecutor
was 1infact going to pursue the death Penalty. The Prosecutor was able to
gef Rigo Guerra- to plea bargain for a Capital Life sentence without parolie.
And <he other defendant aiso charged 1in the CapitaiMader: was Mr. Marcus
Serna who was already on a deferred adjudicated probation for aggravated

robbery and aggravated assauit in a completely different:-offense.



The State had got Co-defendant Rigo Guerra to plead guilty in a plea bargain
for a life sentence without parole to qvoid a death penalty in the same case
number Petitioner would go to trial by jury on a Not guilty plead. So therefore
for this reason the State waived the death penalty because Rigo Guerra had
signed a life sentence without parole for the Murder of Isreal Cases. And is
why the State pursued with count one Capital Murder in the jury trial of
Destyn David Frederick. Whereas Count one alleged Capital Murder of Isreal
Cases in the course of a Simple Burglary, and for which 1s the only offense

Petitioner Destyn Davidfrederick could have been indicted, or convicted in.

And Co-defendant Marcus Serna had further agreed to a plead bargain sentence
for a lesser offense of murder, and tfor a (40) year plea bargain sentence, and
for inreturn for a (40) year sentence he would testify for the State in the
Capitai Murder trial of Petitioner Destyn David Frederick. After the jury
vrial for Petitioner for Capital Murder, the actual arraignment and indicting
proceeding. The jury ‘alleged to have returned a guilty verdict for a lesser
offense of murder and Petitioner Destyn David Frederick was sentenced by

this same jury to a 30 year sentence for murder.

On March 12, 2014 Petitioner through his defense counsel representing legal
fiction name DESTYN DAVID FREDERICK as shown in the records Counsel timely
filed. a motion for new trial on behalf of Private man Destyn David Frederick.
For which said motion contained an "allegation of jury misconduct! upon the
hearing of testimony from jurors a Sanchez and Barrow, the court denied Peti-

tioner's motion for new trial. (CR; 691; RR; XI 5-35-45).

and then in accordance to the juror's verdict and the Court's ruling on
Petitioner's motion for new trial the coﬁrt entered Judgment of conviction
and sentence for any offense the jury may have returned a True-bill of Indic~
tment for if any against Petitioner Whereas Petitioner's destyn David Erede-
ricks 30 year sentence for murder was infact Null and Void, and whereas co-
defendant Marcus Serna would be signing a plead bargain sentence of (‘40)
years the lesser offense of murder, Aﬁd waiving his appeals as well as Co-

snefendant rigo Guerra on the signing of a Capital Life sentence without paroie.



STATEMENT OF THE FACTS

The Petitioner Destyn David Frederick a Private man who was charged by
the government in legal fiction name DESTYN DAVID FREDERICK, NOT UNDERSTANDING
legal proceedings or learned in Law, was tricked into pleading té the govern-
ments legal fiction name charging a DESTYN DAVID FREDERICK NOT THE PRIVATE
MAN Destyn David Frederick. He was given a attorney to represent him in the
:egal fiction name DESTYN DAVID FREDERICK. The Petitioner who was pleading
NOT guilty. to the governments charging instrument/Indictment was taken to
a Capital Murder trial. The actual arraignment of all three agcused. However,
the fact was that the government alleged Petitioner Destyn David Frederick
would go to trial for Capital Murder as in count one for which charged Capital
Murder of Isreal Cases and in the course of "Burglary." The fact was Petitioner
Destyn David Frederick would be used as the governments escape goat. He would:
we  taken to the Capital Murder trial where the government would waive a dsath
penalty, and only because the government had got co~defendant Rigo Guerra
to sign a <Capital Life sentence without psroie, getting thare convicuion
for a Capital Murder on Rigo Guerra as allisged in count one. And the govarmmen:
coula further get 2 Inciciment apamastPscivioner Desoyu David Frogarick Por cus
LESSER CCUNT I COUNT ONE Burglary Ano coers by acguicting ham of tine Capical

Murdsr counc ons, For waich further aliegea a Burglary And is & iszasar ofianse .
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tne face is wnac after the jury raturied a Juliiy VELGicle ror a lesses
for Petitioners wno was c©ae on: in trisl on counc one Capital Muraer in uis
course of compitting a burglary, for wehich was wne lessecr ofrinse in cournt
cne che State proceedec to trisl in, with Petitvioner Desstyn Davia Fredesrick

che trial court goss into a sencenciny phess stage with wnis same jury for
gentescing Pevitonsr cestyn David frecerick ©o & iesssr ofcense of (aplital
Murder, for whica was &.80 aliegsed to be murazr Tne jury imppos=a 2 U y=ac
sencencz on pecitionsr Des.y. David Frederick. A senieincs that was -l exCess
of what ns coula nave govten for a lesszr ogienss on burglery HOwever, Tne
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Frederick for a simple Burglary. And tne fact he had been in Jall pencing
«rial for a suostantial amount of time, and could have only oeen sentenced
<o a maximum state jail felony for a simple Burglary. And the fact that any
sentencing ohase was €O premature to be imposed on Petitioner Destyn David
Frederick for a Burglary. The government holids avsentencing'phase by this
sams “ury for rendering a 30 year ssntencs for 2 ilesser offense of murder.
Tha fact was ana the strategy of th: government was that this jury wno lmpossd
a seiatsncz on Petitioner Destyn Davia Frecerick woula inte tionally rendsr

f burglary for the Petitioner.

AnG ceceuse the fact was the Jury sencence would e Nuil ang Void, and
in excsss Of a burgiary offense Ana further the fact was it was ailegezu to be
for a resser offsgilsz of murdsr, where a Marcus Serna had testifieo before .ne
uary that ne would be signing a prison sentence ior a iegser OLiSNse Cf WUrae

for nis cooperation witn tha governmente

S0 cnEreiors, thé government strategy was to have the jury renoer a 30
sear sszntence for & iessar offense of murcer whersas this was a esxCessive
seatence then for what Patitioner Destyn Gavid Frederick coula raceive for
¢ simple burglary, and #arcus Serna would be signing a 40 year -s@nisnce
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infaci excuse the Sury after arraignment renaer:ing the axcegsiva 30 year
DULl anG voiu_juagment and senisnce {0 premature to impose Tor a simpie CUrgLary

on Pe tltlonar Dastyn David Fraderick.

The pPetitioner was given a direct appeal attorney who filed a direct appesal

-

of a Capital Murdsr tiial in ‘count one for which also alleged burglary the
iesser offense. The court of appeals atfirmec a lesser offense of muraar
in its opinion and 30 ysar sentence. This direct appeal woula have actually
heen for Rigo Guerra ana co-cefendant marcus Serna affirming two convictions
vased on guilty plsads. And not for Petitioner Destyn David Fraderick who o if
_ndicted ana convicted for is nothing mors than a burglary. The Petitioner
Destyn David Frederick has fileq a first successive 11.07 State Habeas Corpus
semonstrating a entitlement to reliszf, of the goovernments allecea issssr
offense of murder anu 30 year sentence in wnich holds Petitioiier in TDCJ
n vioiation oOf e U:$: Coustitucions. Howevar, ths Texas court of Criiinat

.opeals nas denieu reiief without a Writcen Craer.



"he Petitioner =ad  filec a Writ of Certiorari in the United States Supreme
Court after his PDR io the Texas Court of Criminal Appeals was denied. This
Court filed his Writ of Certiorari on July il, 2016 as No. 16-5139. In the

reguest of review of ths highest court.

Then on October 3, 2016 this Supreme Court issued a Oraer in the en
case and denied Petitioner a Writ of Certiorari for review of the States

Highest Court.

This was when he then filed his "first Successive State Habeas Corpus" after
the denial of <his court, nowever, the Texas Court of Criminail Appeals just
sent on to dJismiss without a written order his state application for writ
of Habeas Corpus cenying Petitioner reiief on a State 2pplication camonstratiing

«n enticiemsnt to reliaf.

.= Petitioner then filed nis 2254 Federal Application, a first Successive
spplication demonstrating a entitlement to reiief. The United States District
Court Laredo Division filed a motion for summary judgment See. Appendix C.
ine Unitea States District Court granted Respondants Motion for Summary Juagment

in a final order see Appandix D.

“he Petitoner filed notice of appsal in the district court and to the fiftn
circuit in reouest for a certificate of appealability COA ana authorization
o0 Tiie his successive _appliéation 27254 federal Writ of Habeas Corpus. Tne
court . of appeals fifth circuit filed a order Januray 24, 2019 denying a COA.

See Appsndix A.

Petitoner filed a motion in the fifth circuit for rehearing aid Or recons-
sideration and on February 14, 201¢ the court issued an order deniad petitioners

otion for rehearing and reconsideration.

. he Petitioner would further show this court that this court held a hearing
.n this court in concern of his writ of Certiorari for review of the Statss
sighest court. However, ten Jjust simply issued private man Petitioner a

denied order issued by this court No 16-5139.

Cetitioner would further show this court that prior to the fifth circuitcenying
COh there was on order showing a reversal Petitoner the private man Destyn

.avid Frederick qid not receive. The fifth Circuit then just went on to issue

srivate man Destyn David Frederick an order denying a COA.



REASCNS POR GRANTING THE WRIT

ISSUE ONE: @ezoisr  the United Stacves Diszrict Coure and the court of
has errorsd when denying the Petitoner to pursue with a Certificate of Appeali-
ability COA for pp&a'ing"aﬁd sursuing the Gov roment alleged conviction
XIS ""‘1’1’cenc-<= of 20 years the conviction and sentence for waich hold che Peati-

rioner confined in violations or the U.S. Constiwitions.

ISSUE TWO: Whetiler <he Fsdsral Habeas Court and the Court of Appeals Fiftn
Circuit, have errorex in denying Petitioner relief on a First Successive
Application and not authorizing Petitioners to Pursue witin a First Successive
Application demonstrating an entitlement to relief, therepy denying Petitioner

of the Writ of Habeas Corpus for chalienging a governments convictiorn.

3

ISSUE THREE: wnstier tne Lowsr courts have arrored in not appointing counsel

-0 represant Private man Dastyn Davic Frederick, for chalienging tne Governments

conviction &gainst him in legal fiction name DESTYN DAVID FREDERICK, Private
man wno 1s unrepressnted, ana cannot pursus Pro se for fairiy cnallnging

& governmsints conviction against him, unlsss authorized by the courts.

ISSUE FOUR: Wheiher tha Federal Habeas Court ang tne Fiftn Circult courc
of appealz have errored in not revarsing privaté mans Destyn Davia Freoericks
1llegal conviction and 30 year sentence, ordering a New trial or New sentencing
“rial. Wnsn court docket sha=zts clearly show such evants have occurred, however
erivete man Dastyn Davic Frederick is ssrvea with order cenying such relist

regussted in ths courzs.

ISSUE FIVE: Whether all thne above 1ssues presantea apove cleariy Gehoistrate
viclations of Petitoners Constitutional Rights, ana Deprivation of cralilietying
Tz goveriments conviction, depriving the Patitioner a private man or the writ
of hnabeas corpus for proceeqing pro se in the challengs of the governments

B

conviction  against hiwm in the legal fiction nawme, in for which counsel is

grovicasd  to represant in court groceecing in legal riction nams DESTYN DAVID
FREDERICK, wnilis iower Habeas Courts anca Court of Appeals 1ssuss orders daenying
che Private man reilef. And Imprisoning nim in violatdons.; of tie U.S. Con-

stitution cepriving the Private man of his Liberty and to challenge the gover-

nents  conviction by writ  of Habeas Corpus th2 main purposs Of the wric of

nateas corpus.
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ARGUEMENT WITH AUTHORITIES

~

Tha  Private wan Dagcyil David fraderick would argue to tnis Coure that nis
U.S. Constitutionai rights have been vioiated by the State Habeas Courts
And the Federal Habeas Courts, from the very beginning of the allegea trial
of a Capital Murder. The qovernmeqt wildly charged private man Destyn David
Frederick in a liegal fiction name DESTYN DAVID FREDERICK, as air Eitity name,
And raa the charge of the government in liegal fiction name DESTYN DAVID
FREDERICK to the privates mar Destyn David Frederick. Ana tricked Petitioner
0 plezas tTO thne governments charge igdentifying nimseif as the legal fiction
namz oif the governments. The government then appoints the legal fiction name

4 Attorney, who tuaen respraszants the legal fiction name DESTYN DAVID FREDERICK.

In this case ths government chargea thee individuais in tiwree separate iegalt
ficition names RIGO GUERRA, MARCUS SERNA AND DESTYN DAVID FREDERICK the Peti-
tioner. And all three with the Capital Murder of Isr=al Cases. The governitent
GOt Rigo Guerra a private man to plead guilty to the legali fiction name RIGO

CUERRA, for a Capital iifs sentence without parole. The government then gets

<hat he would b2 signing a Forty year sentence for the government in wriich
charged him with Capital Murder in the government legal fiction naine MARCUS
SERWNA for which basad on his testimony before the jury the goveriment was’
able to get a cjury to return a indictment for a lesssr offense of murder.
knd Petitoner would argue +to this court that this was how the triali court
was able to go into a sentencing ohase for having the jury render a guilty
verdict and sentence for a 30 year sentence that was read on petitioner Dasivn
David Frederick . And for which was Null and Void and inexcess of any Burglary

.ne Pstitoner could havs bsen indicted for or convicted for.

The Petitioner wouid argue that after tihe goveminent got Rigo Gusrra to
sign for a Capital Life sentence without paroie. And in order for the govern-
swent to hold this conviciton on Rigo. The government nac to bring Petitioner
pestyn David Frederick to. trial for Caoital Murder, and Pursus with cownt
cne for which allieged :capital murder in the course of commicting a burglary
qe lessar offense for Petitionsr. Whereas e covammenc wouid furthsr use
Marcus Serna td actuaily weastify before tne jury that he would be pleading
ouilty and signing < 40 vz2ar sentence for the governmeiit for & iesszr ozfense
£ Murder. Allowing him to testify befors the jury as if ne was. ins rail on
.rial who would be signing a 40 year szatenc: for a2 goveriraSilt fbr the

sesser off=nse of murder The petitioner wou.d aigue thabt this was how the
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as if to bpe the sentencing trial for Destyn Davia Frecerick, ano for tne
jury to render a 30 year sentence that would pe read oni Petltioner Destyn.
Davic Frederick, whersas Marcus Serna had testified before the jury that
pe would be signing a 4U year sentence, AnG for chis fact the jury's sencence
was 30 vyears inexcsss of a lesser ofense of Burglary what Petitiouer couid
nave g¢ottsn. However, tne fact that this 30 year seatence rendered by this
jury ageinsc Petitdioner Destyn Davia Frederick was Null anc Void, aid aiy
sentence for lesser ofrense of Burgiery would have been to pramaturs to be
resd on Petitioner destyn David frederick. So the Governmeit reads a Null
ana Void 30 year sentence against Dastyn David frederick and senas nim to
tne Directior of IDCJ to be heald upon a illeygal 30 year seirteince inviolations
of tne U.S. Constituvions. Tae goverinment ussa Peatitioner Destyir Davia Fraderick

as the escape goat for goTtiiky chree birds witn one stone.

Tha State Habeas Court ang the Federal Easbzas Courts have cenied tne Peti-

itioner from chellienging tihe Governments allegeq conviction of Murder agalnst

=z

aim. And the fact is because hAe is not convicted of Murder, or even the Capital

vurder nhe was taken to trial for in count one. Tae Pstitionsr Dastyn David

0]

Fredsrick was acguittec of Capital murder and the lesser offense of murasr.
Ind the fact is reversing the conviction of Capital Muraer would be the reversal
of Rigo Guerra wno piead guilty for a Capital Life sentence. Ana the affirming
che lesser offense of murdsr would bé for a Marcus Sems who pleadst guilty
for the lesser offense of murder. And Petitioner woulG aryus that this was

Tne bases on for which the court of sppoeals. affiniet a issser oifense of
murder conviction on Marcus Sserna. Ang for these facts Petitoner Destyn Davia
frederick can not Or has not nad a fair opportunity to even chailengs any
government conviction against him. And is being deprived of the writ of Habeas
Corpus for whichl is the means of challenging a governments convicitons. The
lower habeas court and the Federal habeas court are depriving Petitioner from
challenging the governments alleged conviciton of murder and 30 year sentence
in for which illegaily holds Petitioner Destyn David Frederick in prison.
Petitioner's plead to the governments Legal fiction name DESTYN DAVID FREDERICK
was not guilty, “however, by pleading to tne nams, tne private man Destyn
David Frederick put himself as the one being callea upon under the govaiminents

iegal fiction names. In for which the courts have put counsel to represent

i

the legal fiction name. The Private man Destyn David Fraderick is unrepra=santea.



:nd is proceeding Pro se in this court, and has also been Pro se in the lower
state and federal habeas courts, whereas at no time has counsel been appbintéd
to the Private man Destyn David Frederick. Other then on the actual arraignment
a Federal stage proceeding in legal fiction name DESTYN DAVID FREDERICK.

ind State direct appeal affirmed.

The Petitoner filed a first successive State Habesas Corpus cleariy demon-
strating actual innocence of the Capital Murder on trial for in count one.
Demonstrating a entitlement to a reversal and remand after direct appeal
For a capital case. Clearly demonstrating this was a actual arraignmest fecerai
srocesding on all three defendants. However, the fact he was the only defendant
pleading not guilty the government used him as the escape goat. And putting..

direct appeal attorney to represent a legal fiction name of any one of

o

the three, A Rigo Guerra, A Marcus Serna, or even Petitoner Dastyn Davia
Frederick as alleged in the Direct Capital Appeal filed, where the court
of appeals affirms a lesser offense of iurder for Marcus Serna. Anc a lesser
offense of Burgiary on Petitioner Destyn Frederick, for which the same jury
in this actual arraignment sentence Pestitoner to a 30 year sentence for an
zlieged lesser offense of murder. Petitioner clearly cewonstratea that he
was actually dinnocent in a £irst state habeas corpus court,. And that he
nas not been legally tried and convicted as required under the U.S. Constitu-
tions on a true-bill of indictment returned by a Granajury. The State habeas
court dJenied relief, and Petitoner to challenge the governments allegad conv-
iction of murder and 30 year sentence. By writ of habeas corpus, wnereas
the court of appeals affirmed a alleged lesser offense of murder and 30 year
sentence in the appeal of legai fiction name DESTYN DAVID FREDERICK for hoiding
Jrivate man Destyn David Frederick in prison for a 30 year prison sentence

of conviction for murder in violation of his rights.

The Petitioner would further argue that the fact this was a first successive
state habeas corpus, anc Petitioner Destyn David Frederick is not the one
wctually convicted for the lesser offense of murder. He received no reiief
Srom the Texas Court of Criminal Appeals. Whom has basically denied Petitioner

to challenge the conviction that holds him in violation of his rights.



The Petitioner filed his 2254 Federal application presenting a actuai inn-
ocence claim, and for authorization to file a successive 2254 application.
The United States Southern District of Laredo division denied relief of his
2254 and denied a COA stating the appeal would not be taken in good faith.
The Fifth Circuit court denied Petitioners motion for certificate of appeai-
ability COA, further denying the petitioner to chailenge the governments
conviction by the writ .of habeas corpus to petitioner the private man un-

representative, and pursuing Pro se.

The Petitioner would show that the Fifth Circuit court of appeals has infact
errored in not granting Petitioner a C.0.A. and or'appointing counsel to
orivate man Destyn David frederick for procesding for legal fiction name
DESTYN DAVID FREDERICK. Petitoners Rights have clearly been violated by the
State and Federal habeas courts. And that the Texas Court of Criminal Appeals
r=fusal of his pro se PDR is plain error, whnereas in the habeas applications

first applications were zntitied to reiief,

n

filed pro se by Petitoner hi
if nothing more a new sentencing trial for the true-bill indicted for, amd or
convicted for, in the actual arraicnment a federal stage proceeding. The
The Petitioner would show this court that a co-defendant whom was not on
¢rial. A Marcus Serna who testified before the jury in Petitoners trial as
2 State witness was an accomplice witnass as a matter of fact because he
to had been wildly indicted by the prosecutor in the same offense Pecitioner
was - in trial for <Capital Mrder. And there was a faVorablerguilty Plea in
return for his testimony against Petitioner and Rigo Guerra. See BROWN V. STATE
270 S.W3d. 564 (Tex. Crim. App. 2008) In Brown V. State Glaspie who partici-
cated in the crime and who was subseguently convictad of aggravated roboery
in accorcance with a plea agreament for his paricipation is an accomplice

as a matter of law.

The United States court of appeals fifth circuit has clearly erroreu in
denying Petitioner Destyn David Frederick a Certificate of Appealability COA.
Wnereas it was the Petitioner Destyn David frederick who was on trial for
Capital Murder on a Not guilty plead befors the actual arraignment a federal
stage proceeding where indictments are actually handed down to the State
only if the govemmant <can prove its case then trus-bills are handed down.
If not then one is no-billed and not bound over for trial. Co-defendant Marcus

Serna who was not on trial, and would be waiving his actual arraignment haad
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testified before the Sury in Petitioners actual arraignment on a notc guilty
plead.  That he would beiaccepting a 40 year plead agreement for his partic-
pation in testifwsnybefors the jury as Stace witness against Rigo Guerra and
the Petitioner Destyn David Frederick.

that at a second hearing aliso outside the presence
of the sury. It was co-defencant whom was not on triail and a witness for
the State, He admitted ne had been transferred to the Cotulla Courthouse from
Dimmit County, and +that he was found in possession of Marijuana and a cell
oshone by Deputies. Serna would not admit how he obtaines the Marijuana and
was vague as o the time and day he had last smokzsa marijuaite while in custody.
Co-defencant Serna who was not on trial and testifying before a actual grandjury
i Petitioner trial admitted before the jury thatr his urine would test positive
Zor Marijuana (RR 8;36-45,47). This Testinmony from co-defendant not on trial
and before the jury in Petitioners trial harmed Petitiloner, and was us=d
sy the State <o show that this witness was guilty of a crime, for having
the jury recurn & indictment, guilty verdict of a lesser offense for Petitioner
whom was .the one on trial and a first time defendant. Further Petitioner
would argue that the fact was that prior to this trial of Petitioner for
a capital murder count one the government proceeded with read Capital Murder
in the wcourse of committing a Burglafy. The State's witness a Serna whom
was a co-conspirator to the Capital Murder, in a ealier plea bargain trial
for a unrelated offense had been convicted of a Burglary of a Habitation
and' was serviny ten years shock Probation, wherein he served 180 days in
orison before being placed on Probation. And at the time he testified co-
sefendant Serna was also pending a charge distrbution of Marijuana in Dimmit
" County. And he had acknowledged before the jury that he had smoked marijuana
while in custody a few days before his trial testimony against Petitioner.
(RR 8. 85). This witness was turther testifying before the jury that for
his co-operation in this Capital Murder trial of Petitoner Destyn David Frede-
rick +that he had further been charged in. That he would get a plea bargain

sentence from the State for 40 years.

This witness of the State was used to testify before the jury because he
would testify to his own guilt to unreiaterd offense than the Capital Murder,
And his own guilt in the Capital Murder Petitoner is in Titrial for as he

would be testifying that for his cooperation he would be getting a 40 year

14



plea bargain sentence. And for havihg a jury return a indictment for murder
under the law of parties for a lesssr offense. #nd at the same time have
this jury find that this witness was further guilty of possession of marijuana
while in custody. And therefore, he is also guilty of violating a ten year
shock probation he was on and testified before the jury to. And this would
have authorized the trial court to impose a sentence of evean a 30 year sentence
with or without the jury against Serna or Even Petitioner, Whereas Serna

would further be signing a 40 year sentence he tesified to before the jury.

This co-defendant, a witness for the State whom was not on trial testified
before the jury admitting to several crimes, hearings that were further held
cutside the presence of the jury. He was a convicted felon who had been pléced
on ten years probation for a unrelated offense to the capital; trial of Peti-
tioner. A felon the prosecutor made a deai with for his testimony to convict
the Petitioner, and Guerra. Guerra plead guilty for a Capital Life sentence.
And therefore, the government had three prime actors of capital murder. And
there was no need to try Petitioner for Capital Murder, other then to hold
Cuerra's conviction of capital life. However, the fact was to try Petitioner
for the éapital murder the one whom was not waiving actual arraignment and
pleading not guilty. Whereas in this arraignment the government could infact
get a indictment for now under the law of parties for murder for holding
the forty year sentence Serna would be testifying before the jury to his
guilt and he was infact a party to the murder. And for in a sentencing phase
trial this same jury could read a guilty verdict under the law of parties
for murder against Petitoner Destyn David frederick. For a 30 year sentence
for which was Null and Void and could infact be tossed out because Serna
would be signing a 40 year sentence he testified to before the jury.

Petitioner was ~é first time offender who had no criminal record, and was
pleading Not guilty to the -charged offense of Capital Murder he was taken
to trial for in count one, Whereas count one read Capital Murder in the course
of committing a Burglary. And he can demonstrate he was acquitted of the
Capital Murder. And could have only been convicted of Burglary as Stated in

count one the State proceeded on.

The Petitioner was used as a escape goat for the government. He should
have bever been taken to trial for Capital Murder, being a first time offender.
ind the State already had Guerra sign for a Capital Life sentence. And Serna

would be signing a 40 year sentence for murder under the law of parties in
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+he same case Petitioner is on trial for. However, trying the case as a Capital
murder and charging under the law of parties. The government could get auto-
matic 1life sentences on Guerra after waiving the death penaity. And a indict-
ment under the law of parties after getting the primary actor Guerra tne
government could then charge under the law of parties. Therefore, there was

no reason to take Petitioner to trial under a capital murder count.

The Petitioner would show that the United States Court, And the United
States Court of Appeals Fifth Circuit has denied Petitoner his rights :to
challenge the governments conviction by writ of Habeas Corpus. And have denied
Petitoner to pursue with a COA Certificate of Appealability to challenge
the governments alleged - conviction against Petitoner that holds him under
a 30 year conviction for an alleged murder. However, the fact that Petitioner
hahas filed a first State and Federal Habeas Corpus, successive application
demonstrating a entitlement to relief. However, such relief would not result
in the governments favor. The Petitioner is being denied to chailenge thea
alleged conviction of the‘government murder and 30 year =sentence, and there-
fore, the court have just ruled that the appeal woul dnot be taken in good
fiath. The fact is the government would lose Guerra's capital life sentence,
and Serna's 40 year murder conviciton in which the State has recently affirmed
and imposed opinions in cause number Petitioner is appealing. And Petitioner
Destyn David Frederick conviction if any indictment was even returned could
have only been for a lesser offense of burglary not capital murder or lesser

offense of murder as alleged to be tried in, and convicted for lesser offense

of murder.

The accused is entitled to notice of the offense with which he is charged
and will be tried for. And the notice comes only from the indictment, not
from the court's charge, whether the actual charge or a hypothetically correct
sury charge. The Petitioner was brought to trial on a wildly charged indictment
Not: the correct charge that could have been returned by the jury in this

actual arraignment a federal stage proceeding for indictments.

The Tex. Code Crim. Proc. 21.03 Provides that everything should be provided.
The Fifth Amendment States 1in part: No Person Shall be held to answer for
& Capital or otherwise infamous crime. Unless on a presentment or indictment
of a Grandjury. The Sixth Amendment States in part in all criminal prosecutions

the accused Shall enjoy the right to be informed of the nature and cause



of the accusation, Art. 1, Sec. 10 of the Texas Constitutiongprovides in part.
In all criminal prosecutions the accused Shall have the right to demand the
nature and cause of accusations against him and to have a copy thereof. UNITED
STATES V. YOUNG 730 F.2d. 221 (5th Cir. 1984). Citing Semial U.S. Court case
STIRONE V. UNITED STATES5 361 U.S. 212 (1960). See also DANIEL V. STATE 754
S.W.2a. 214, 233 {Tex. Crim. app. 1998). Wherein the court held that there
can be No guestion that the error in the charge was sO erregious and created
such harm that he had not had a fair and impartial trial. For this reason
alone the court of appeals should have reversed and remanded for a new trial

or sentencing trial on the True-bill that may have been handed down.

The State failed to provided this Petitioner with Notice of which charge
indictment he was on trial for. Whereas the pending indictment for which
all three defendants had been wildly charged and arrested was for a Capital
Murder offense. And this was the charged indictment that was alieged that
Petitioner was in Jjury trial for. For which would have lead to a automatic
Life sentence when +tried under the law of parties. And as Petitioner can
clearly show and demonstrate that the fact he was tried for a Capital offense
the only +two sentences he -could have receivaed was a capital Death sentence,
or the automatic 1life sentence without parole, which is imposed by a jury,
when the State 1is pursuing a Capital death sentence. Therefore, Petitioner
can show that because the State did not pursue a death sentence, in this
case was for the fact Guerra had agreed to sign for a Capital ife sentence
without parole. And this was the fact why No Capital Life senﬁence punishment
was read in Petitioners case after a jury alleged to have found him guiity
of tha lesser offense of . murder. And the lesser included of was based on
Serna's admission 1in the Capital offense and testimony before the jury on

Petitoner, and Guerra.

The Petitioner can .show that in this case the government has acted with
outrageous Misconduct, in ‘it's failed attempt to conseal the violations of
one's substantial right for abtaining its convictions for Maliciously convict-
ing all defendants charged 1in this Capital indictment of the prosecutors
wildly charging crimes. For this reason Petitioner petitions this court for
a Writ of Certiorari to review the federal courts deniel of COA and the States

Courts and to show how all three convictions are entertwined to deprive the



Petitiomér of a fair trial, appeal and fair sentencing trial. And why court

hold petitioner appeal is not taken in good faith.

Denying Petitioner of his ri@hts under the U.S. Constitution. This Petitioner
was not ‘givén notice of which acts he is convicted of or for which acts an
indictment/True-bill was naded down for. In this actual arraignment trial,
that he would be pending indictment'jury trial under. And for fairly challeng-

ing the States conviction against him if any.

The foregoing is also violation of Art. 1, Sec. 10 of the Texas Constitution
which requires that an accused be charged with an indictment. Art. 1 Sec.
i9 which provides Due Process of law to he accused Tex. Code Crim. Proc.
Art. 21.03, which requires that everything should’ be stated in an indictment
which is necessary to be proved. In WINSHIP, held that the Due Process Clause
Protects the accused against conviction except upon pfoof beyond a reasonable
~oubt of every fact necessary to constitute the crime with which he is charged.
This rule of law has been affirmed and foilowed in APPRENDI V. UNITED STATES
See DANIELS V. STATE 754 S.W.2d. 241 (Tex. Crim. App. 1988)..

In 'the Petitionars case he was élleged to be in trial for'and convicied
for the applicable unconstitutional Statute is located at Tex. Penal Code
Sec. 7.02. Under its theories of party liability the essential elements of
the offense alleged in the indictment, would be modified from that which
the grandjury alleged 1in each indictment. As such the State burden of proof
would be "DILUTED" in that it wouid no ionger have to prove that each defendant
committed the offense himself, or had the intent necessary under the Statute
resulting in elements that are greatly different. Petitioner Attorney inten-
tionally cailed to file a motion to exclude party liability from the Trial
end an objection to the courts charge to the jury..The State was allowed
to modify essential elements of the indictment through the presentation of
svidence as to party liability and through the Court's charge which contained

issues and instructions as to party liability.



The State strict proof, burden of beyond a reasonable doubt,
was Diluted in that it no longer had to prove the Petitioner
committed the offense on trial for himself or had the intent
necessary for a conviction of Capital Murder, or even Murder.
The elements 1in the Court's charge greatly different than what
was charged in the indictment. Petitoner did not receive adeguate
Notice of the offense charged. The Petitioher's rights under FIFTH
SIXTH AND. FORTEENTH AMENDMENTS to the United States Constitutions
were violatedsn because party liability was not alleged in the
indictment, even though said theories were .included in the

courts charge.

Additiomally the States actions of constructive amendment violated
the mandates of indictment under Tex. Code Crim. Proc. Art.
1005 and 21.03 Respectfully this Petitioner would request that
this <court order the 1lower State court to follow the Supreme
+taw of the Land. FIFTH, SIXTH, AND FOURTEENTH AMENDMENTS to
United  States Constitutions and precedence's interpretation
of the same. As such a reversal of the Jjudgment of the State triail

court is warranted.

It is fundamentally wéll settled that one cannot be convicted of
a crime unless it 1is shownvbeyond a reasonable doubt that the
defendant committed each element of the alleged offense. See the
FOURTEENTH AMENDMENT TO THE UNITED STATES CONSTITUTION TEX.
CRIM. PROC. ART. 30.03, Tex. Code Sec. 2.0l. In this case the
Petitioner was not given of for which offense he was actually
in jury trial for, and before this federal grandjury actual
arraignment on his plead of not guilty to a four count charge

of the prosecutor.

The State must show more than mere presence to establish parti-
cipation in a criminal offense. Mere presence or even Kknowledge
of an offense do not make one a party to the offense. VALDEZ
V. STATE 623 S.W.2d. 317, 321 (Tex. crim. app. 1981). OAK V.
STATE S.W.2d. 174, 177 (Tex. Crim.app. 1982).
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CONCLUSION

The Petitioner would show this court that he filed a first successive State
Application chalienging the alleged murder conviction in said trial court
cause number of & the égﬁviction. And courts have ruled that first successive
applications are entitled to relief. Whereas in Petitioners first application
hevdlearly demonstrates an entitlement to relief. However, the fact of the
matter is Petitioner Destyn David Frederick is not convicted of the government
alleged conviction of murder in said cause number. When indictments are handed
down by the grandjury in actual arraignments it is at this point in whichit is
assigned a cause number and to a trial court. So therefore, Petitioner can
clearly show that said cause number he is alleged to be convicted of ina lesser
offense of murder he is being mislead with by the government. And is fact on
why the government denys to grant relief of his first application demonstrating
an entitlement to relief. Further this court held hearings in Petitoners
first Writ of Certiorari requesting review of the Statés highest court and
then denied the Writ of Certiorari. Petitioner filed a first Successive 2254
Federal Application in which he challenged the same murder conviction cleariy
demonstrating he is not convicted of said cause number for the offense of
murder and 30 year sentence 1is inexcess of a Burglary the only offense he

could have been convicted of ard or an indictment returned for.

Further Petitioner would show that the federal habeas court amd the fifth
circuit court of appeals. Deny to issue a COA, whereas such COA authorizing
a successive 2254 Federal Petition would not be infavor of the government
whereas it would require reversing a capital murder conviction and a lesser
offense of murder for co-defendants Guerra and Codefendant Serna who pleaded
guilty and accepted prison sentences in said cause number Petitioner.is attem-
pting to challenge. And for which the government alleges is his conviction

cause number for a lesser offense of murder and 30 year sentence.

This Petitioner has filed a Direct appeal where he challenged the alleged
munﬂer. conviciton, because it is Petitoner Destyn David Freqerick whom was
alleged to have been convicted by the jury and was the one on a not guilty
plead and he was required a reversal after direct appeal. However, the fact
<hat 1t is not DPetitoner who was convicted for CAPITA. MURDER ~por LESSER

offense of Murder in said cause number he chalienges. The court of appeals

o
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has affirmed convictions in - said cause numbers for Guerra and Serna based
on there guilty pleads and acceptance of prison sentences. However, the State
and federal go on into a sentencing phase trial with the same jury for the
reading of a alleged lesser offense for murder and 30 year sentence for closing
out the actual arraignment a federal stage proceeding where indictments are
handed down. And as if this sentence and conviction is for Petitoner Destyn-
David Frederick a private man who can not legally be convicted and charged
with a crime. And therefore, Petitioner can infact show that he is infact
Innocent and has not been legally :convicted as of to the indictment for
which could have been returned in this actual arraignment against Petitioner
in Legal Fiction name DESTYN DAVID FREDERICK in for which Petitioner Destyn
David Frederick was tricked into answering for the Legal Fiction name DESTYN
DAVID FREDERICK. In for which counsel was appointed to represt the Legal
fiction name Not Private man.David Frederick and is unrepresentated and is
proceeding pro se demonstrating to this court that hew is actually imocent.
of the govemments alleged conviction against him. And swsek said conviction
has been abtained in violation of his U.S. COnstitutional rights as a U.S.
Citizen of the United States. And he is infact being deprived to challenge
the governments indictment/conviction/sealed federal indictment retumed
in the actual arraignment a federal stage proceeding, where indictments are

anded down +to the State when True-bills are handed down, ard where it then

=

gets a cause number, amd is assigned to a trial court for trial at a later
timé and stage. On a True-bill of Indictment returned. Petitioners constitu-
tiohal rights have clearly been violated and he has infact been deprived
of a fair trial and sentencing trial, whereas such true-bill has yet to been
read against the accused. And therefore, he is actually innoceit and a Writ

of Certiorari should infact issue.
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oATH

I Destyn David Frederick do declare under the penalty of perjury that the above
and foregoing vontenis Stated in this Writ of Certiorari are true and correct to
the best of my knowiedge pursuant to V.A.C C P. Art 14 and Texas Practice and

ramedies Code 132.001 thur 132.003

Executed on this Date )4;,7r‘ \/ /_ST Jo/ ?

CERTIFICATE OF SERVICE

I Destyn David Frederick, the Petitioner do certity that a true and correct
copy of his Writ of Certiorari has been served on Respondant by U S Mail,
Postage pore paiad by forewarding said copy to the Ken Paxton, at Attorney
General, P.O. Box 12548, Capital Station, Austin Texas 78711-2548 orn this

Dat%lf7 ,ﬁllJig; -Iéb/7

Respectfully <fubmitied

Destyn David Frederick
TDCS ID 1920865
Comaliy Unit

889 F.M. 632

Keneay, Texas 7811°



