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QUESTIONS PRESENTED 

How does the lower courts rigorously determine if a factual allegation is baseless or 

frivolous when there is no argument in fact or law to dispute the factual allegation? 

Should the Appeal Court use the abuse of discretion or de novo analysis when 

reviewing cases dismissed sua sponte as frivolous when there are no argument in 

fact or law to dispute the factual allegation? 
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IN THE 

SUPREME COURT OF THE UNITED STATES 

PETITION FOR WRIT OF CERTIORARI 

Petitioner respectfully prays that a writ of certiorari issue to review the judgement 

below. 

OPINIONS BELOW 

The opinion of the United States court of appeals appears at Appendix A to the 

petition and appears to be unpublished. 

The opinion of United States district court appears at Appendix B to the petition 

and appears to be unpublished. 
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The date on which the United States Court of Appeals decided my case was May 8, 

2019. A motion to reconsider that decision was timely filed in my case and 

dismissed without any substance on June 4, 2019. The jurisdiction of this Court is 

invoked under 28 U.S.C. § 1254(1). 
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

•I 
• 28 U.s.c § 1915(e)(2)(B)(i) N. otwithstanding any filing fe

.
e, -or''any portion 

thereof, that may have been paid, the cirt shall dismiss the case at an time if 

the court determine that the action or appeal - (i) is frivolous 'or maIiious; 
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STATEMENT,  OF CASE 

This case is about the US Court of Appeals for the Second Circuit ruling on 

May 8, 2019 that undisputed factual allegations are frivolous allegations and 

therefore "lacks an arguable basis either in law or in fact" under Neitzke v. 

Williams (1989) and 28 U.S.0 § 1915(e). The Appeal Court was represented by 

Judge Dennis Jacobs, Pierre N. Leval, and Christopher F. Droney. The Appeals 

Court made its ruling seven days prior to the Appellant's Reply Brief was due using 

blatant lies by the Appellee's Attorneys. The Appellant filed a motion to reconsider 

and to sanction on May 17, 2019. The Appeal Court provided a single statement 

denying the motion to reconsider on June 4, 2019: "Appellant filed a motion for 

reconsideratidn and the panel that determined the motion has considered the 

request." The Appeal Court then rul on the following day that motion to sanction 

defendants' attorneys was moot in light of denying motion to reconsider. 

The district court (EDNY) represented by Joseph F. Bianco dismissed the . 

case sua sponte pursuant to its inherent authority to dismiss frivolous complaints 

on September 21, 2018 after the case was removed from state court. The court 

essentially attempted to label the plaintiff as delusional based on the undisputed 

factual allegations presented. The court essentially twisted the true intent of case 

laws in justifying labeling my entire complaint as frivolous. On the contrary, the 
- 1 , • .. 

court was aware of an ongoing state case in New York Court of Claim which 

essentially gave rise to the retaliatory actions the court undermined and label as 

faciful and frivolous. Judge Josph F. Bianco was subsequently promoted. 
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REASONSTORYGRANTING-THE WRIT 

Factual Allegations v. Frivolous Allegations under 28JJ.S.0 § 1915(e)(2)(B)(i): 

'yn
m 

 utoiir'1k lu,r'3 rcr'haii 1i11 eIO .8 v.BM 
The political arena has  become very toxic and tribal and gave rise to the term 

hrtu 'ir•c , iri nr itito crt tIEd i'-u itu t:r1 ionor{i 
alternative fact. Alternative fact is a term for a blatant lie that an mdividual 

'r ir ry r' .Iiso) Ii ,n1rrA cVF .(r)tPt ")• ,.iJ gc;  (P800 -ii,61[rW 
wants to convince others to accept as fact. Several Courts are sharply divided on 

qrfT. .'"ciofl '( cp'icJ') I)ri' Jrip 1 7 g...j(jWIGIP I Pf fiff-Al 
certain controversial topics such as abortion. Notwithstandmg these subjective 

.0 iih wz7fl 7ICit5T a'j',fI&i'& o(3 o uiLrri .ii  9bcm. 1,U) 
differences among judges, the Courts have generally build its rules, rulings, and 

• .iir - ur*ir . beIi ii IlvrnA tT• vjrroflA 4IeuqJ d3 Vd if tt1FiB1(i 
integrity on objectivity in assessing factual allegations and legal theory: 

ruuia 9[prIp i btihivtnc ir.ro) 1%qqA odT .CtO ,Ti vj;i/ ao f joibnfla oi b#ti 

Some factual allegations can be easily believed or confirmed, but some factual 
o1 rmrrort, c hfn ci,!liqqt. ULU .i•' tna1, rio 191 O)9'i o.i tioiJorn erti nt1191) 

allegations can appear unbelievable at first glance or difficult to confirm without 
f3A 19bL.O0J acii floiluffl '3111 b ,i1tJ1Oh Vk rlt Iermq 'ylj Off 110t3i19T,I1W391 

discovery. At the end of the day, facts are facts denotatively speaking. For instance, 
T(U'ii1't (11 iLI1OLtt 1LI1J 1b 21fLV/Ul1iJ1 jrU (0 SIM ftfilU JUJI.J) i&jL\ 41F1  

America is located beside Canada and healthy spinach is green (my apologizes if 
oj rtoiom ,g1irflc3t) to JTtiI in iootu uw rriw 81flJ1)11919b 

you are biologically color-blind). These facts are easily believed or confirmed. 

'r1 b' mh.oerrccI ' T-J1 ;ç{ (f(jlj 3rLtMF) '3IJT 
Someone alleges being attacked or chased by someone or possibly a creature deep 

p f(h jj (jfljp fvL)'19fh4 j .f 3;ji-frr ntrrq  IIJ. 98131
a inside National Park. Plus fact appears unbelievable and may be difficult to ,  

')1IT )tf1Q3 irto'ft bioiriri w eth flc 81O .rS idmt.tqe ito 

houqithni; 3[b (10 1vjd rxtotstcfeb ki Tthiiicq rb 1dz( ol b rt L1uiint'o 

Some Courts appear to arbitrarily label factual allegations as frivolous when 
to JLIEXt.(Sc 9WIT ¶)r1 beiiwi I!itJi aaeiwoa ct'i bu jittiamcl ar1()1ztuj'J1tL. 11rfl3I.1 

government officials are defendants or when the plaintiff is proceeding, in, forma, 
jri1 ,U'i(tU3 SIJI riO .ijo(OvriL ai Jrntqwo )'fLIr19 'nífl uulociuI Q 1\!Irfl. UI 

pauperis. I can understand that the court do not want to be swamped with trivial 
ibut'; mm!:) to j ui 31iJ3 fl1Oth. fJ To jryj suw ywo:: 

complaints against government officials. In fact, that is partly the reason for 
ab bdi1 our heairrriubrw kwoo gill unrii ç1O3ruJJ.urf '.i&J 01 Vi11iI98P.'3 

providing immunity to government officials acting in their official capacity. On the 
.i)9JOi1tUiC1 ?13 '3Ji)If1Th 11 UMBIU.  fls .3JQ. 9L)ii, .;!%Ilovru biit. 111o1. 
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other hand, Congress has allowed exceptions when government official abuses the 

power of their office or role in violating certain laws or an individual's basic civil 

right. The Courts generally refrain from going against the guidance and laws 

distinctly created by the 'Legislative branch and focus on interpreting the 

Constitution and derived laws. But there are times when the Court declines to 

protect an individual's substantive right pertaining to basic civil right in an utter 

disservice to the Constitution. Sure, there are times a particular Court might not be 

inclined to entertain a particular case. With all due respect to the Court's inherent 

power and discretion, the Court should check those officials when they intentionally 

and outrageously abuse their power particularly when lives were lost or are 

endangered. Not only should the Court's conscience alarms indicating action is 

needed, but also the principles set-forth in the Constitution demands check and 

balance. The Court is a pivotal surge protector that protects the American 

experiment from damaging power surges. Over 325 million people, both civil and 

government agents, in America (even people outside of America) are counting on the 

Court to do its sworn constitutional duty especially in those crucial cases. 

Several federal government agencies enjoy minimal oversight. They are, 

trusted to be "compassed" to operate independently and respect the State and US 

Constitution. Whenever either the chain of commands or lower ranked 

agents/officers get overwhelmed or loss by the power bestowed to them by the 

Constitution, the ,check and balance systems should respond accordingly. If an 

individual don't believe in check and balance, such individual-do not respect the US 
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Constitution and do not respect America. The DOJ is selective and reserved when it 

comes to bringing any charges for violation of the law by government officials. The 

Court should not be selective especially when there are lost of life or potential for 

lost of life. The Court should (1) allow a civil trial to pursue, (2) recommend charges' 

or disciplinary actions be brought for the crimes, (3) allow for sanction, and/or (4) 

rule that the official has abandon his or her sworn constitutional duty. 

There are rare occasions where judicial experience and commonsense are not 

enough to confidently label allegations as frivolous or factual. Additionally, implicit 

bias and/or bias can result in the' court unintentionally or intentionally labeling 

factual allegations as fanciful or frivolous. While it is impractical for the court to be 

perfect, the court prides itself at yearning for improvement in interpreting the US 

Constitution and its derived laws. One of the reasons I love science is that findings 

are generally objective and reproducibl. Findings are not arbitrary or at the mercy 

of anyone's urrerit emotional state or belief system. I am intrigued by the protocols 

taken in probing and analyzing different legal theories which are generally objective 

and structured. 

The Court will come across controversial cases and may use its inherent 

power to seal or redact portions of the case. It is the inherent power or prerogative 

of the court to seal and redact. However, it is not the inherent power of the court to 

arbitrarily label factual allegations as fictional or frivoldus. When the court operates 

at the mercy of its current' emotional state or belief system, the court is bound to 

contribute to preventable lost of lives and the undermining of State and US 
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Constitutions. Regardless of how controversial the factual allegations may appear, 

the Court is not pardoned from. its constitutional duty in assessing the plausibility 

or merits of the facts in conjunction with the legal theory. 

How does the court rigorously determine if a factual allegation is baseless or 

frivolous when there is no argument in fact or law to dispute the factual illegation9  

This Court has not settle how the lower courts should determine if a factual 

allegation is baseless or frivolous when there is no argument in fact or law to 

dispute the factual allegation. Consequently, there are several cases across all 

Appeal Courts that were overruled as not frivolous or affirmed as frivolous based on 

the subjective or bias eyes of the court. In some instances, the lower court departed 
• 

-. 
¶ 

- .4 .. 1, 

from the accepted and usual course of judicial proceedings when determining 

frivolousness. Despite Alfred citing evidence that he "received both his and another 

inmate's medical records, and that on another occasion he received another inmate's 

records" to support his legal theory of deliberate indifference, the magistrate and 

the 'district court labeled Alfred's entire 'cornplaibt ds "fanciful and fantastic or its 

asseiitions conclusional." Alfred v. Corr. Corp. of Am. 437 Fed. Appx. 281 (5th Cir. 

2011). The fatual allegations were clear and supported the legal theory but yet the 

magistrate and district court "ignored" them. Id. 

Legal Standard for Pleading and Analysis of Frivolousness 

Even though the court "liberally construe ,  pleadings and briefs submitted by 

pro se litigants, reading such submissions to raise the strongest arguments they 
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suggest," McLeod v. Jewish Guild for the Blind, 864 F.3d 154, 156 (2d Cir. 2017) 

(internal quotation marks omitted), pro se. appellants must still comply With 

Federal Rule of Appellate Procedure 28(a) , which "requires appellants in their 

briefs to provide the court [*2]  with, a clear statement of the issues on appeal," 

Moates v. Barkley, 147 F.3d 207 , 209 (2d Cir. 1998). The court afford apro se 

litigant "special solicitude" by interpreting the pro se complaint "to raise the 

strongest claims that it suggests." Hill v. Curcione, 657 F.3d 116, 122 (2d Cir. 2011). 

See also Terry v. Inc. Village of Patchogue, 826 F.3d 631 , 63233 (2d Cir. 2016) 
4 1 

("Although we accord filings from pro se litigants a high degree of solicitude, even a 

litigant representing himself is obliged to set out identifiable arguments in his 

principal brief." (internal quotation marks omitted)); LoSacco v. City of Middletown, 

71 F.3d 88 , 93 (2d Cir. 1995) ("[W]e need not manufacture claims of error for an 

appellant proceeding pro se."). 

"[Dlismissal is only appropriate 'for a claim based on an indisputably 

meritless legal theory' and the frivolousness determination 'cannot serve as a 

factfinding process for the resolution of disputed facts." Fogle v. Pierson, 435 F.3d 

1252, 1259 (10th Cir. 2006) (citing Fratus v. Deland, 49 F.3d 673, 674 (10th Cir. 

1995)). See also Denton v. Hernandez, 504 U.S. 25, 33, 112 S. Ct. 1728, 118L. Ed. 

2d 340 (1992) (holding that "a finding of factual frivolousness is appropriate when 

the facts alleged rise to the level of the irrational or the wholly incredible"); 

Livingston, 141 F.3d at 437 ("[Aln action' is' frivolous' when either: (1) the factual 

contentions are clearly baseless . . . ; or (2) the claim is based on an indisputably 
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meritless legal theory.") (internal quotation marks and citation omitted) "The 

Supreme Court has emphasized that the standard for dismissal is higher under 

1915(e)(2)(B) because, the plaintiff may not have the opportunity,  to respond 

meaningfully by opposing a motion to dismiss." Alfred v. Corr. Corp. of Am. 437 Fed. 

Appx. 281 (5th Cir. 2011). "The Supreme Court has likewise provided guidance for 

when a factual allegation is frivolous under § 1915(e)(2)(B). It has stated that a 

court may dismiss a claim only if the facts are "clearly baseless," " fanciful," 

"fantastic," or "delusional." "As those words suggest, a finding of factual 

frivolousness is appropriate when the facts alleged rise to the level of the irrational 

or the wholly incredible, whether or not there are judicially noticeable facts 

available to contradict them." The district court may not dismiss the case simply 

because it finds the plaintiffs allegations unlikely." Id. 

"The Denton Court also made it clear that in reviewing a dismissal for 

frivolousness under the abuse of discretion standard, we should consider "whether 

the plaintiff was proceeding pro se; whether the court inappropriately resolved 

genuine issues of disputed fact; whether the court applied erroneous legal 

conclusions; whether the court has provided a statement explaining the dismissal 

that facilitates 'intelligent appellate review'; and whether the dismissal was with or 

without prejudice." 504 U.S. at 34 (citations omitted). Several of the factors 

prominently in play in this case (pro se status, legal errors, the extent of the district 

court's analysis, and dismissal with prejudice) are thus important factors to 

consider in determining whether the district court abused its discretion." Longyear 
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878(10th Cir.2003). i[T]heabueof 

discretion standard iapplies:exchisivélyto our review .of thé :finding ofifri,olousnes 

aquestion that: shoulclrbe reached. Onlyif wechaVéfiistconéludedion 'de(iiô 'rèi 

that the complaint •i&legally.deficient:'Jdtt&ii oi rlriuorr' q gri taoqqt) v.d 11uifriier 

' -i * f •r'  
(A) Cases where facts appear believable but do not obiectivelv support invoked legal 

ig'I' h ir .4:1 . (q)W[-)V-1r L)J.)U at101Qli 1 (EOLi!j')l1J lijitit s w riod 
theory or any iinrnvoked legal theory; 

" 
•: 31 rj rfj j !ri ,jirnjb vr,w 

There are cases where the factual allegations are not enough to establish a 
IL:IJ)l lo Nnibrf?1  S trw 9OIJ at" '.lino1u9b" .1') 

claim or relief. For example, the 2nd Circuit has held that a plaintiff had "failed to 
1sjrIoI!1T1' :Iflc, 19v91 9iJ oI th b')tJS biI qidl aiJw ithiqoiqqR a rruoEo,iñ 
plead, facts sufficient to establish either federal question or diversity jurisdiction, 

ifni:.thut 1( viqdl loft o 1Ori')9tF dhsrii f1crF.v 'i1t .iti 
and therefore affirm the District Court's judgment." Adams v. Netilix, Inc., 726 Fed. 
• qfl k* vrtl in.cb :n 'ttn rjo ii.ih tiT ".crrth ibirxo u.t 9idJi1iBV.0 
Appx. 76 (2d Cir. 2018). 

.id .vluiiIrrti rioiii atiE3nis1q brti it uritd 

The 10th Circuit Court has held that presuming the factual allegations are 
ft)J ii  p1liw9iwn rn i.sib lx ,brn edT' 

true, they supported the "infringement of a recognized legal interest" of religious 
r.rThrI',," 191i1;f1OJ b1uoi1 iW ,bISbfli315 WJL ..cMFI) tl) O81J(IL iitt fbflJ 11JOJ(VrJl 

discrimination claim against the state of Utah. Longyear v. Utah Bd. of Pardons & 
b3vioei '4918r1qo'tqqnul iaou erit itn{w -9a tyiq rtibe'oiq msw Thicifflq !JdI 

Parole, 68 Fed. Appx. 878 (10th Cir. 2003). Consequently, the factual allegations 
1E1 'u09t10'rV3 btiiI.qqr 't1t iodrhv 1,ri.t 1tdiqeib lo CCIJr1 JfUT1tI,j 

were not frivolous as ruled by the lower court. Similarly, the 11th Circuit Court has 
lsArarb 'ri rir:ikp:t 1erns3 1. hhvoiq '81 1'I1r03 jjj  •f3fl3ff7 :s11tflJal.)r1c3 

held that presuming the factual allegations are true, "Hyland has demonstrated 
• G ItUW Ik.54TP'th WN ñidvi htTh 'WiI31 Lirqq i u'L11C.I1lf ojLtmi•i ss.d3 
actual harm to a qualified legal action, and he should be allowed the opportunity to 

otL Ii. t'ivi j.itu.iio ffciizfl) fl & 
present evidence." Hyland v. Parker, 163 Fed. Appx. 793 (11th Cir. 2006). 
ic.tIi trb 10 tflXL'tj ,'1crrLJ J1 ' tq' r1i ui 'j:q Lii Fiiiigii'no'cq 

"Moreover, Hyland's claims do not lack arguable merit, are not clearly baseless, do 
inrmoqn iutt trci (iiq rfh'i 1riirneib 1w; .i[srrr 'rwo 

not rely on an indisputably meritless legal theory, or otherwise suggest that he has 
lfhz- 'ncicL 'J h.udi i':1iO t"LtUb tf.i PM{ter'7 uiff  inrfP,13h ru biciu, 
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little or no chance of success. Thus, these allegations are sufficient to survive 

frivolity analysis under sections 1915( e)(2)(B)(i)[.]" Id. 

The 5th Circuit Court has held that that a "claim for relief for failure to 

provide a probable cause hearing within forty-eight hours is not frivolous." 

Buckenberger v. Reed, 342 Fed. Appx. 58 (5th Cir. 2009). The Court noted that 

"[w]hen a pro se plaintiffs suit raises a constitutional claim, but he has 

inadvertently sued the wrong 'parties, he should [be] given leave to amend to sue 

the appropriate party or parties." The Court noted that the "allegations show a 

probable constitutional violation by someone" and "[it may be that some, or 

perhaps none, of the named defendants can be held responsible" for the 

constitutional violatio." Id. However, "Buckenberger never' had an opportunity for 

discovery because the district court never ordered service of process on the 

defendants other than Jarrell." 

The 5th Circuit Court has held that the magistrate and district court 

"ignored" factual allegations supporting the legal theory and abused its discretion 

by labeling the claim as "fanciful and fantastic or its assertions conclusional." Alfred 

v. Corr. Corp. of Am. 437 Fed. Appx. 281 (5th Cir. 2011). The Court noted that 

"[r]egardless of whether [there was] enough evidence to prove that the action was 

intentional, it is sufficient to eschew conclusionality. It is up to the trier of fact to 

determine the sufficiency of the evidence." Id. The 7" Circuit has held even a lower 

standard for pleading of factual allegations as shown in Hutchinson ex rel. Baker v. 

Spink: 
-. ' 4 I

i, 
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,, jThedistrict courtrefusedcto állowjHütchinsontb proceedonithis c1ini 

because it thought the 1dothilâint (fâile'd.tbt 

inference that the state officials acted deliberately in placing Andrew in an 
Oi 311jLj . 19LiOt tt tUItb' J; ;.arll 71,46 X)1fl eZ(1 YtL&.) 111Jr1L) nit 9fil 

unsafe environment. Complaints need not plead facts, however,  as we have 
&ijoftyir loti t -.trrncl vzijoI r(irttw csLc13er1 w c  •Ic00iq fi 9,xvinq 

frequently noted. Palmer v. Board of Educ., 46 F.3d 682, 688 (7th Cir. 1995) 
tti1 bou rwo ) 'irfY WO(J .iJ.) 136) i qqi ,b .i v 194-ieorfiLwc1 

(citing Leatherman V. Tarrant County, 507 U.S. 163 168, 113 S.Ct. 1160 
jçf 9: ur) 1Iici.s113azix j, Ylalio'i ntia €s'u!1c11riq 66 o-iq 

1163, 122 L.Ed.2d 517 (1993)); Sanjuan v. American Bd. of Psychiatry and 
o ur9Ic1 o. titpr.cg Ioci wuor1 ii uvtw buz t ijrr4jli.mtmL 

Neurology, Inc., 40 F.3d 247, 251 (7th Cir 1994). It is enough if the complaint 
c; ITO4i r0;Jj; ,J1i cdi Infil beui :JmJ ff I.• 3-t(q• -to çriq ci qolq4h t$flJ 

puts the defendants on notice of the claim and that some set of facts could be 
io .crnoa 1jri ed ffi iLii" tirtc crtC'cirrQiU rIoJJs!oT 1OjiLJiJ1I&.'J I(]JOOiL( 

presented that would, give rise to a right to relief. McLain y. Real Estate Bd. 
di 'wt Iinoq.er b1,111 till irr rteltiO fl.wI urj 10 ,9i10n Pkjiirrwq 

of New Orleans, 444 U.S. 232, 246, 100 S.Ct. 502, 511, 62 L.Ed.2d 441 (1980) 
61 1trwi'1oqqo n' cit icgAnorw-i .-tr,wo1i .ri .I1oW314v r9nnriu5u 

(citing Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 101-102,. 2 L.Ed.2d 
di tlO .-9o1q lu t,31rt,-i bc.,bio i1tiu riui rjr1j?1D 3LU vit'vo'iw 

80 (1957)); Caremark, Inc. v. Coram llealthcare.Corp., 113 F.3d 645, 648 (7th 
,l(3kE trnfli ibLtjo j1UftJ1tL 

Cir.1997); Venture Associates Corp. v. Zenith Data Sys., 987 F.2d 429, 432 
nua,i ini'ih baf. 'dt Jth bFr' rsi .riIfo) iiijnj) th dT 

(7th Cir.1993); see also Wright & Miller, Federal Practice and Procedure: 
Of b..v,.1jdr. MI3 7LOkL11 1f& )tT ioqu' n tcI1' Irw'twil btorit 

Civil 2d §§ 1215, 1216 (1990). This complaint meets that standard; it is 
hci'U~ lirijkic tofti ti so arcttisl bur, Iu!l1ticuI ?..8 rnin13 jd 'thIccfRI ci 

clearly [*901]  not frivolous or malicious." Hutchinson ex rel. Baker v. Spink, 
ud I bicrt. i'wo 9 d (1 102 .t() 13ö) FFl—' ;<qqA .hcI T[1 .ni:L lo .q-i&.)  

(7th Cir. 1997). 
w riin crit ii.r{i ov&q oi rtjrve rpuoue {w iier{j1 'icbcdv, In eIfyijycM 

The 8th Circuit Court has held that "although plaintiffs', claims were. 
t iozil 'lo rU cci ci qn at R tilznoxeiJJnio 'r13;c O f tEUIJ r :x: tfihlOnfF'Jiflt 

meritless, they were not, "frivolous or groundless.'" EEOC v. Trans States Airlines 
'ltiVIOl c neve olcd i;d ' c.iif .J)1 ei wtve em 

, 
to r1riuu 'ni 

Inc., 462 F.3d 987, 98 FEP Cases 1441 (8th Cir. 2006). Even if the factual 
e tLeH. 1eI Yu hoar thiu -t ir rIoiL4$I1c t1ti to iwI3i1q scii bmnw.ie 

allegations later turns out to be meritless, the 10th Circuit Court has held that the 
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factual allegations should not be labeled as frivolous. "[The 101  Circuit Court] 

emphasize that we do not take any position on the Blakelys' claim for breach of the 

implied covenant of good faith and fair dealing, other, than to hold. .. .that it is not 

frivolous." Blakely v. USAA Cas. Ins. Co., 633 F.3d 944 (10th Cir. 2011). 

(B) Cases where facts appear unbelievable but may objectively support a legal 

theory: 

There are cases where the factual allegations appear unbelievable on first 

glance but may objectively support a legal theory. In the 10th Circuit Court, 

"Gravley alleges that television networks and public figures are secretly "branding" 

him as a sexual predator" by using "secret code used on television." Gravley v. 

Hunter, 745 Fed. Appx. 795 (10th Cir. 2018). Nonetheless, the court sua sponte 

dismissed the suit as frivolous. 

Case before this Court 

Even if some of the factual allegations appeared frivolous on first glance, 

there were several factual allegations that were plausible and/or known by the 

defendants and their attorneys. They were known either from an ongoing case in 

state court or through their own investigations. The 7th Circuit has ruled that if out 

several claims or counts "at least one probably survives", the entire complaint is not 

frivolous. Hutchinson ex rel. Baker v. Spink, 126 F.3d 895, 7 AD Cases 599 (7th Cir. 

1997). Moreover, the factual allegations are essentially sworn statements that the 

court may sanction the plaintiff for if the allegations were deceitfuL Therefore, this - - 
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make it less likely that a plaintiff would provide deceptive factual allegations, 

especially in federal court. Furthermore, "the district court may not dismiss the case 

simply because it finds the plaintiffs  - allegations unlikely." Alfred v. Corr. Corp. of 

Am. 437 Fed. Appx. 281 (5th Cir. 2011). 

Two core principles of the US Constitution are the preservation of life and 

check and balance. In fact, check and balance is the lifeline of the American 

experiment. The founders did not create the Constitution because they didn't have 

social media to preoccupy their time. They have observed different political systems 

and how people behave when they are unchecked. The US Constitution ultimately 

created the honorable role of the court as well as the honorable role of the chain of 

commands in the various agencies. The reality is that not everyone is "compassed" 

and strong enough to not become lost or overwhelmed by the power of their office or 

role. Not only the survival but also the prosperity of the American experiment 

depends on check and balance systems. It was self-evident to the founders and it 

will continue to be such throughout the existence of the American experiment. 

The Appeal Court did not review my frivolousness dismissal under the abuse 

of discretion standard nor the de novo standard. There were virtually no check and 

balance by the Appeal Court. 
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CONCLUSION 

This petition for writ of certiorari should be granted given the conflicting 

rulings and point of views between Circuit Courts as well as district courts. The 

lower courts such as the district courts and the Appeal Courts have been departing 

from the accepted and usual course of judicial proceedings when determining 

frivolousness as shown herein and in my case. My case is relevant to others 

similarly situated, others to come, the district courts, and Appeal Courts in being 

clear on how to rigorously determine if a factual allegation is baseless or frivolous 

when there is no argument in fact or law to dispute the factual allegation. 

Thank you! 

Respectfully submitted, 

R'wp'~ 

Date:  (96ZOI~Z,212 

CERTJJ'ICATE OF COMPLIANCE 

I, Nicholas Weir, certify that this petition for writ of certiorari contains 9,000 words 

or less. 
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