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-~ QUESTIONS PRESENTED

How does the lower courts rigorously determine-if a factual allegation is baseless or

frivolous when there is no argument in fact or law to dispute the factual allegation?

Should the Appeal Court use the abuse of discretion or de novo analysis when
reviewing cases dismissed sua sponte as frivolous when there are no argument in

fact or law to dispute the factual allegation?
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgement

below.

OPINIONS BELOW

The opinion of the United States court of appeals appears at Appendix A to the

petition and appears to be unpublished.

The opinion of United States district court appears at Appendix B to the petition

and appears to be unpublished.
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JURISDICTION

The date on which the United States Court of Appeals decided my case was May 8,
2019. A motion to reconsider that decision was timely filed in my case and

dismissed without any substance on June 4, 2019. The jurisdiction of this Court is

invoked under 28 U.S.C. § 1254(1).
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

® 28 U.S.C § 1915(e)(2)(B)(): Notwithstanding any filing fee:, or any portion

thereof, that may have been paid, the court shall dismiss the case at any time if
the court determine that the action or appeal - (i) is frivolous or malicious;

. v -
! . [
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- STATEMENT.OF CASE - »

This case is about the US Court of Appeals for the Second Circuit ruling on
May 8, 20 19 that undisputed factual allegations are frivolous allegation§ and
therefore “lacks an arguable basis either in lgw or in fact" under Neitzke V.,
Williams (1989) and 28 U.S.C § 1915(e). Thg Appeal Court was rqprese;lted by
Judge Dennis Jacobs, Pierre N.. Leval, and Christopher F. D‘roney. The Agpeals
Court made its mling seven days prior to the Appellant’s Reply Brief was due using
blatant lies by the Appellee’s Attorneys. The Appellant ﬁled a mqtion to rec;onsid_er; §
and to sanction on May 17, 2019. The Appeal Court provided a single statement
denying the motion to reconsider on June 4, 20191 “Appeilant filed a‘ motion for
reconsideration and the panel that determined the moti‘(')r‘l Has considered thel. o
request.” The Appeal Court then rulé on the following day t1‘1a;c xx;otion to sanction

defendants’ attoi'neys was moot in light of 'denying motion to reconsider.

The district court (EDNY) repr_egented by Joseph F. Bianco dismissed the

"
iy f

case sua sponte pursuant to its inherent authority to dismiss frivolous complaints
on September 21, 2018 after the case was removed from state court. The courtlr
essentially attempted to label the plaintiff as delusional based on the undisputed

factual allegations }Jresented. The court eésentially twisted the true intent of 'case

laws in justifying labeling my entire complaint as frivolous. On the contrary, th

. - . i . 1! . v, , o .:_]-
court was aware of an ongoing state case in New York Court of Claim which

-t

essentially gave rise to the retaliatory actions the court undermined and label as‘

faciful and frivolous. Judge J oséph F. Bianco was subse'cjuentlly promoted'.
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. REASONS‘FOR'GRANTING THE WRIT

Factual Allegations v. Frivolous Allegations under 28/U.S.C § 1915()}(2)(B)():

" s ggaie e - T g A = =

taesnadraelle suclod i e anaitnelis lsutyr) batggaibaw sed) €108 8 yeli
Tlﬁa(‘poriltrlcfalearféﬁarhg_s become very toxic and tribal and gave rise to the term

. . asletinls by Mo ol oo wsl nutedse 2oed aldsyus np «dosl” a10isiedl
‘alternative fact.” “Alternative fact” is a term for a blatant lie that an individual

e oyt sem rol) Ieoar o7 (ETRL 3 7.8.1] #¢ bivs (@80 1) »upil (W
wants t{c?cloﬁj\‘;lﬁ&cré Others to a{(}:geﬁtﬁa)g%act.rSev&al Cogrts are sharply divided on

Laoaad, adT. reno:t T godaotzisd? bne feval ¥ gewid adeorsl amne( v abuls
‘certam{‘co’gtroversml topics such as abortion. Notwithstanding these subjective 4

o 1.1 30bh 2w Yo rlaefl a'vecfleach ods o3 1o 2w ik wav s pailiry 231 shsar Huod
differences §fnong Jﬁdges, the Courts have generally build its rules, rulings, and

- afre . aeaos of ekt o Belil ansllanah T, svoreoitA & anlloigh ads ud =eil treisid
1nté§ht§'cfﬁ’ o&e‘é&éﬂ:‘? mbags%eggﬁé f%%éugl alleé':’atﬁ?ns and legal!theory.‘ “

jaems1s3z slarie 5 bobivoug 11u00 {ssqyl. odT €102 T ¢slf 0o notdonsa of brs

Some factual allegations can be easily believed or confirmed, but some factual
iot notom £ bolit nelloqgl.” -CIOY b odb 110 T9RINOI9L 0F (HOLI01T 31 2NYASD

allegations can appear unbelievable at first glance or difficult to confirm without
a:i3 bonabizo0z actd nowaar 9071 b y1tmm1o3ab 38d 1 legrg 913 DIE LOIBIBN1AII0DAL

discovery. At the end of the day, facts are facts denotatively speaking. For instance,
ootsne oF gorforet fudd el 2erawollul ond o she oy oD 1sagh of T sRanper

-+ America is located beside Canada and healthy spinach is green (my apologizes if .
Suhienaet 0 (0630 areroh 10 gl g 300t 2BW LYUIIUIs arasbirgiab

" you are biologically color-blind). These facts are easily believed or confirmed.

dt heosimib aonsid 3 doaaol, vd katnigraygor COVZAMN) 200 oignib odT
‘Someone gﬂegené bel?fs'gng tacked 'or chased by someone or possibly a'creature deep

. .otgielaman eralaved i h, 03 VIT0dTUE Faoaded oIi o JAEIET ataogs é_ue 82119
inside’a National Park. This fact appears unbelievable and may be difficult to .

confirm ¥ o T 31ra0 91818 ot bovomsy 2aw oeso sy 103ig 810L . TX 1ednrsiqsd uo

haivquthan sdi o hosud lernoztisb as Tigrisla adz Isdsl o3 berquetis vllstinee20

Some Courts appear to arbitrarily label factual allegations as frivolous when
0482 10 JOOLUT 3017 0613 ba34rwd YHEIrez20 T1Uon o'l DuIsas1] 3HOLSYHIE Agfnog'i

government officials are defendants or when the plaintiff is proceeding in forma, :
ot  7u3nud add nO 2potoved 21 Jostqueoy 9 a9 ol 3rlsdst 2Ny ot awil

pauperis. I can understand that the court do not want to be swamped with trivial
, dzeelys Rl 1o 3.000) Hw0Y Woll [ 920 93632 BAU0RU0 16 10 969K ABW JIU0D

complaints against government officials. In fact, that is partly the reason for , .
e {odsl Dog bagimyobrr FMuos 9d¥ 20004 (103611IYT 21l 01 925t 9vee wsiinazes |

providing immunity to government officials acting in their official capacity. On the
Jbesormong vidnenupanduz 26 0 ¢onsid, . a dagsaol oxbirl 2ialovrin has wrosl.
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other hand, Congress has allowed exceptions when government official abuses the
power of their office or role in violating certain laws or an individual’s basic civil .
right. The Courts generally refrain from going against the guidance and laws
distinctly created by the Legislative branch and focus on interpreting the
Constitution and derived laws. But there are times when the Court declines to
protect an individual’s substantive right pertaining to basic civil right in an utter
disservice to the Constitution. Sure, there are times a particular Court might not be
inclined to entertain a particular case. With all due respect to the Qourt’s inherent
power and discretion, the Court should check those officials when they jnter}tionally
and outrageously abuse their power particularly when lives Were’lost or are
endangered. Not' only should the Court’g conscience alarms indicating action is
needed, but also the principles set-forth in the Constitution demands cheqk and
balance. The Court is a pivotal surge protector that protects the Ameriqan
experiment _from damaging power surges. Over 325 millioq people, Ibgth{civil and
government agents, in America (evc_enxpeople olllltside of America) are counting on the

Court to do its sworn constitutional duty especially in those crucial cases.

Several federal government agencies enjoy minimal oversight. They are,
trusted to be “compassed” to operate independently and respect the State and US .
Constitution. Whenever either the chain of commands or lower ranked
agents/officers get overwhelmed or loss by the power bestowed to them by the
Constitution, the check and balance systems should respond accordingly. If an

individual don’t believe in check and balance, such individual-do not respect the US

Page 6



Constitution and do not respect America. The DOJ is selective and reserved when it
comes to bringing any charges for violation of the law by government officials. The-
Court should not be selective especially when there are lost of life or potential for
lost of life. The-Court should (1) allow a civil trial to pursue, (2) recommend charges’
or disciplinary actions be brought for the crimes, (3) allow for sanction, and/or (4)

rule that the oﬁficial has abandon his or her sworn constitutional duty. = .

There are rare occasions where judicial éxperience and commonsénse are not
enough to confidently label allégations as frivolous or factual. Additionally, implicit
bias and/or bias can result in the court uhintentiox’lally or intentionallj labeling
factual allegétioﬁs as fanciful or ﬁ'ri'volous. While it is impractical for the court to be
perfect, the court ﬁrides itself at yearning for improvément in interp‘reti.ng the US
Constitution and its derived laws. One of the feasons I love science is that findings
are generally objective and reproducible. Findings are not arbitrary of at the mercy
of anyone’s current emotional state or belief system. I am intrigued by the protocols
taken in probing and ‘analyzﬁlg different legal theories which are geﬁerally objective

and structured.

The Court will come across controversial cases and may use its inherent
power to seal or redact portions of the case. It is the inherent power or prerogative
of the court to seal and redact. H(’)Wever, it is not the inherent power of the court to
arbitrarily label factual allegations as fictional or frivolous. When the court operates
at the mercy of its current emotional state or belief system, the court is bound to

contribute to preventable lost of lives and the undermining of State and US
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Constitutions. Regardless of ‘how controversial the factual allegations may appear,
the Court is not pardoned from its constitutional duty in assessing the plausibility

or merits of the facts in conjunction with the legal theory. ' .

How does the court rigom- ﬁsly Qetefmige if a' factual aﬂege‘ltion i8 b;seless or (

frivolous when there is no argument in fict or law to dispute the factual allegation?

x’.(- ) ) Lo K [ . ' '
This Court has not settle how the lower courts should determine if a factual

allegation is baseless or frivolous when there is no argument in fact or law to
. n ' . t . . .

1) .
: x' : * A

dispute the factual allegation. Consequently, there are several cases across all

. ) e i b "o .
Appeal Courts that were overruled as not frivolous or affirmed as frivolous based on

Il wfo : ' - 1

the subjective or bias eyes of the court. In some instances, the lower court departe

} ' [ , ! Py ’ vy

ﬁ:om the' acc;apted and usua;l course of judicia1 proceedings when determim'ngi
ﬁivolousnes;. Despite Alé'éd citing evidence that he‘ “received both his and another.
inmate's medical records, and that on another occasion.he received another inma'te's
records” to suﬁport his legal tﬁeofy of deliberate indifference, the m'aéiétfate and
the district court labeled Alfred’s ‘énti're"coﬁlpla(i-ht as “fanciful and fantastic or its
asséttions conclusional.” Alf.t;ed v. Corr. Corp. of Am. 437 Fed. Appx. 281 (5th Cir.

2011). The factual allegations were clear and sﬁpportéd the legal theory but yet the

magistrate and district court “ignored” them. Id.

Legal Standard for Pleading and Analysis of Frivolousness

Even though tl}_e court "liberally construe pleadings and briefs submitted by

pro se litigants, reading such submissions to raise the strongest arguments they
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suggest,” McLeod v. Jewish Guild for the Blind, 864 F.3d 154 , 156 (2d Cir. 2017)
(internal quotation marks omitted), pro se.appellants must still comply with
Federal Rule of Appellate Procedure 28(a) , which "requires appellants in their
briefs to provide the court [f?] with a clear statement ef the issues on appeal,"
Moates v. Barkley, 147 F.3d 207 , 209 (2d Cir. 1998). The court afford a pro se
litigant "special solicitude" by interpreting the pro se complaint "to raise the

strongest clainls that it suggests." Hill v. Curcione, 657 F.3d 116, 122 (2d Cir. 2011).

See also Terry v. Inc. Villaée of Patchogue, 826 F.3d 631 , 632-33 (2d Cir. 2016)

4 ' *

("Although we accord filings from pro se 11t1gants a hlgh degree of sol1c1tude even a

htlgant representmg himself is obliged to set out 1dent1fiable arguments in h1s
1

pnnmpal brief." (internal quotatlon marks omltted)) LoSacco v. Clty of Mlddletown

71 F 3d 88 93 (2d ClI‘ 1995) ("[Wle need not manufacture claims of error for an

I 4

appellant proceeding pro se.").

'_‘[Dlismissal is onl)" appropr'iate 'for a claim based on an i_ndisputably
meritless legal theory' and the frivolousness determination 'cannot serve as a
factfinding process for the resolution of disputed facts." Fogle v. Pierson, 435 F.3d
1252 , 1259 (10th Cir. 2096) (citiug l“ratus v. Deland, 49 F.3d 673, 674 (10th Cilr.:
1995)). See also Denton v. Hernandez, 504 U.S. 25, 33, 112 S. Ct. 1728, 118 L. Ed.
2d 340 (1992) (holdmg that "a ﬁndmg of factual frlvolousness is appropriate when

oo
the facts alleged rise to the level of the irrational or the wholly incredible");

Livingston, 141 F.3d at 437 ("[Aln action is ' frivolous' when either: (1) the factual

contentions are clearly baseless . . . ; or (2) the claim is based on an indisputably
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meritless legal theory.") (internal quotation marks and citation omitted). “The
Supreme Court has emphasized that the standard for dismissal is higher under §
1915(e)(2)(B) because . the plaintiff may not have the opportunity: to.respond
meaningfully by opposing a motion to dismiss.” Alfred v. Corr. Corp. of Am. 437 Fed.
Appx. 281 (§th Cir. 2011). “The Supreme Court has likewise provided guidance for
when a factual allegation is frivolous under § 1915(e)(2)(B). It has stated that a
court may dismiss a claim only if the facts are "clearly baseless," " fanciful,"
"fantastic," or "delusional." "As those words suggest, | a I'fdnding of factual
frivolousness .is apprdpriate Wherl the facts alleged riee td the level of the irrational
or the wholly incredible, whether or not. there are judicidliy noticeable facts

available to contradidt them." The district court may not dismiss the case simply

because it finds the plaintiffs allegations unlikely.” Id.

“The Denton Court also made it clear that in rev1ew1ng a dismissal for

frivolousness under the abuse of dlscretlon standard we should cons1der “whether

M
f

the plaintiff was proceedlng pro se; whether the court inappropriately resolved
genuine issues of disputed fact; whether the court applied erroneous legal

conclusions; whether the court has provided a statement explaining the dismissal

[

that facilitates 'intelligent appelléte review'; and whether the dismissal was with or

without prejudice.” 504 U. S at 34 (mtatmns omltted) Several of the factors
promlnently in play in this case (pro se status, legal errors, the extent of the district
court's analysis, and dismissal with prejudice) are thus important factors to

’

consider in determining whether the district court abused its discretion.” Longyear
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vAUtahi{Bd:of Pardons:& Parole}168:Fed.~Appx» 8781(10th Cirz2003). i[Tlhe:abuseiof
discretion standardapplies-exclusivély.to our ;reviev‘vl.of thé:finding!ofifrivolousness;
a.question that:should:be reached:only.if werhavefirst.conéludedion de(fiovo Jréirié‘v;7
that the coniplafnt-i’s"legally,déﬁciér'xtl”.rId.fuaib o3 nortom s grizogae vd Yiaainsam

Iy e bk e Al ‘? ";" (’l qf{*") LN 'ﬁdf
(A) Caéeg vrvhere fa{:‘té{app) 'ear behevabl but 46 not, ob\]gctlvelvnéunlxl)ort invoked’ legal

th égl':l" .Ol;f ah 3'; ali voke(é‘igé\al {:hle%' 3 1buy avofovsi@d 2t vousgolis Isumsl s nadw
"t " " eeolozsd clasaly” ot etust ol i qlnmo misl n azimezib vom fruos
There are cases where the factual allegations are not enough to establish a
feetost lo gotbait s Jseggna ebrow szody alt ! lgnotawish” 1o "oidardnsd”
claim or relief. For example, the 2nd Circuit has held that a plaintiff had “failed to
Isaoitnse o480 level 9rly 03 94iv banolls atusl ads nadw sisitqouugys a1 exansuoiovin
plead facts sufficient to establish either federal question or diversity jurisdiction,
2taet ofdpsotton yllpthuy o6 g1odd toa wo tariedw sldibawuat viledw odt 1o
and therefore affirm the District Court's judgment.” Adams v. Netflix, Inc., 726 Fed.
vigmie 260 erf1 setnzth zon yain Pwon tofidaib odT V' madt tibsiinos ot oldslisve

Appx. 76 (2d Cir. 2018).
LI “vlodtlatr anonsyslls atnaisly ady abnit 31 e2nnved

The 10th Circuit Court has held that presuming the factual allegations are
ot feeeioreib 5 opniweiven at-3sdr 183l 31 ehsm ocls MwpuD goinel edT

true, they supported the “infringement of a recognized legal interest” of religious
rtiadw” 1shianos bleods aw hisbnste oodoozi 1o seudn it by seanauoloved
discrimination claim against the state of Utah. Longyear v. Utah Bd. of Pardons &
baviosst vloisrqovqusm oy sdt vodisdw wa orq prubsesory asw Tdruslq ods
Parole, 68 Fed. Appx. 878 (10th Cir. 2003). Consequently, the factual allegations
fencl =uosnoas beilggs digus odt gohedw dunt Lolpgeid Jo eosueer onttunny
were not frivolous as ruled by the lower court. Similarly, the 11th Circuit Court has
Igeaimaih ol ymuislgrs fnamsicia . hobvoug exd suto odd radisdy ‘znomnlonos

held that presuming the factual allegations are true, “Hyland has demonstrated
46 (3w =k leeeteab ot wdivdw hos “aivat stclleqas wnveilond asspidior sedd
actual harm to a qualified legal action, and he should be allowed the opportunity to
230395 oy Yo lewovad (bsthumio emouedtm) TE e 200 108 U euibuisty JonIiw

present evidence.” Hyland v. Parker, 163 Fed. Appx. 793 (11th Cir. 2006).
farrdadh w130 taodry atly a1o0erd Ispgl autsia on ong) sas0 21y ni velg of tlynogimorg

“Moreover, Hyland's claims do not lack arguable merit, are not clearly baseless, do
ut il msyogquror andd ors (soibutey dYtw [sezimsith bos elevlsus &'vruoo

not rely on an indisputably meritless legal theory, or otherwise suggest that he has
thoguod Loonuiveth 23t hosuds rasou waezib ady vorliady weririneisioh al asbianus
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little or no.chance of success. Thus, these allegations are sufficient to survive

frivolity analysis under sections 1915( e)(2)(B)®)L.]” Id. - s

The 5th Circuit Court has held that that a “ela{m for re-lief for failure to
provide a probable' cause he'aring‘ within foxl'ty'eig.ht hours is not frivolous.”
Buckenberger v. Reed, 342 Fed. Appx. 58 (5th Cir. 2009). The Court noted that
"[W]Hen a pro se plaintiffs suit raises a constitutional claim, but; he has
inadvertently sued the wrong partieé, he should [be] ;iven leave to amendlto sue
the appropriate party or parties."‘ The Court ‘noted that the “'allegations ehow a
probable constitutional wviolation b)}' someone” and “[il¢ énay be that some, or
perhaps none,. of the named defendants can Be held resﬁdnsible" for the
constitutionai vidlatior'l.” 1d. ﬁdwever, "‘Buckenberger nevle:r' had ad epportunity for

discovery because the district court never ordered service of process on the

defendants other than Jarrell.”
g
The 5th Circuit Court has held that the maglstrate and d1str1ct court

1gnored” factual allegatlons supportlng the legal theory and abused its dlscretlon
by labehng the claim as “fanciful and fantastic or its assertlons conclusional.” Alfred
v. Corr. Corp. of Am. 437 Fed. Appx. 281 (5th Cir. 2011). The Cour’e noted that
“[rlegardless of whether [there was] enough evidence to prove that the action was
intentional, it is sufficient to eschew coﬂclusionality. It is uﬁ to tlde trier of fact to

determine the sufﬁ'ciency of the evidence.” Id. The 7t Circuit has held even a 1o§ver

standard for pleading of factual allegatioﬁs as sﬁdwn in Hutchinson ex rel. Baker v.

- L
! ' . . v . 3 - v '

Spink:

Page 12 -

(I



ovimus o) Julhetdistrict courtirefused:to dllowsHitchinson:to proceed:onsthis claim
because it thought the [complaint(failed:tol allegerany.lfactsisupportingvan

inference that the state officials acted deliberately.in placing Andrew in an
03 o o1 taddot ant wmsly” B 3307 3n0d blef 80 JWoU) oMo nic 9l

unsafe environment. Complaints need not plead facts, however, as we have
“auofovrd ton et -grod ddzieTVIIOl rAATON JOUUEAN GRLET WIORAOY & 99IVOT]

frequently noted. Palmer v. Board of Educ., 46 F.3d 682, 688 (7th Cir.1995)
i6di bosotr MEd’) sd'l (RODY D A30) B¢ zZgas bod XRY L0991 v 193180M2HdU

(citing Leatherman v. Tarrant County, 507 U.S. 163, 168, 113 S.Ct. 1160,
asgl on oy AU’y lEnCchuIends f 2wslyt MUz &1UTUSKY 9% O1¢, 8 (511VW)

1163, 122 L.Ed.2d 517 (1993)); Sanjuan v. American Bd. of Psychiatry and
U2 0 LFOILE U VLT aYveg lo6] Llroda <4 25it1sq WUUTY u07 baura Ines (5ot

Neurology, Inc., 40 F.3d 247, 251 (7th Cir.1994). It is enough if the complaint
; rpofz eropnesils’ ads In6iY hejva Furod 9l T SUNTIBY 10 VI 9IBMQoInubL 90J

puts the defendants on notice of the claim and that some set of facts could be
40 Jommoa 1561 8d yeia LT bBAE 9NOSIMQs vA HOITSION ISHGIIUIIENOD S10500f

presented that would give rise to a right to relief. McLain v. Real Estate Bd.
ads Wl "GtenogLet blod T ud U6 sYIRLMSIYD DUMIST AW IO HUCT AyRITISY

of New Orleans, 444 U.S. 232, 246, 100 S.Ct. 502, 511, 62 L.Ed.2d 441 (1980)
w0t enasttoqao s DA (9ve 19g,da9RIMH T XTVSWoH Bl LHOLIBD Y ILAITI 4002

(citing Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 101-102, 2 L.Ed.2d
ofly 00 zegu0tg 30 9oiviz2 DOl 1STen FULL TSCII2ID 903 9aHG0RU VIWVOIELd

80 (1957)); Caremark, Inc. v. Coram Healthcare,Corp., 113 F.3d 645, 648 (7th
_ Ateaash (18113 16050 wias0n9vy0

Cir.1997); Venture Associates Corp. v. Zenith Data Sys., 987 F.2d 429, 432

yon witterh bap steiteizsia edd 38d3 blod apd 3uod diuou’) 096 odT
(7th Cir.1993); see also Wright & Miller, Federal Practice and Procedure:

otdstaih 31t bynds bos 7oy Iswpel oy eaitioqaue ~anitagells [suwst "hotomr
Civil 2d §§ 1215, 1216 (1990). This complaint meets that standard; it is

bottlL, “Innoizuloten rooitisezg eti 40 orizoinst brs [masl” ag miglo ody sailadsf ¢d
clearly [*901] not frivolous or malicious.” Hutchinson ex rel. Baker v. Spink,

i8d1 bator 3w odT (XI0L i f18) LR xyuyh beT TEL .ath 30 .qroD 1100 v
(7th Cir. 1997). |

26w nolion st 1sdf oveyg o3 suttsbive fuvous [uew vrods] tsdtadw 3o sesibispslal”

The 8th Circuit Court has held, that “although plaintiffs' .claims were.
ot Jo51 10 dsrdd o) 63 qu ar 3L isnoEuihaed wendsy 0y LJISIUUA &1 I 1KH0000Tal

meritless, they were not, "frivolous or.groundless."" EEOC v. Trans States Airlines,
190l 6 nove atad apd Jirya) v salont  eousbive efs 10 O ANUYZ LNT NI IBTY

Inc., 462 F.3d 987, 98 FEP Cases 1441 (8th Cir. 2006). Even if the,factual
v 4odel I9t ¥y nozmidotid e weronz 5 enoitegolin 16UTILT 10 SRDSIIY 101 h1sDaGi4

' allegations later turns out to be meritless, the 10th Circuit Court has held tha% IE}IIC? 2

Page:13:2



factual allegations should not be labeled as frivolous. “[The 10 Circuit Court]
emphasize that we do not take any position on the Blakelys' claim for breach of the

implied covenant of good faith and fair dealing, other than to hold....that it is not

frivolous.” Blakely v. USAA Cas. Ins. Co., 633 F.3d 944 (10th Cir. 2011).

(B) Cases where facts appear unbelievable but may objectively support a legal

theory:

There are cases where the factual allegations abpear unbelievable on first
glance but may objectively support a legal theory. In the 10th Circuit Court,
“Gravley élleges fhat television networks and public ﬁgures are secretl& "branding"
him as a sexual predafor” by using “secret code used on television.” Gravley v.»
Hunter, 745 Fed. Appx. 795 (10th Cir. 2018). Nonetheless,. the court -suai sponte

dismissed the suit as frivolous.

Case before this Court

-

Even if some ofA the factual allegations appeared frivolous on first glance,
there were several factual allegations that were plausible and/or known by the
defendants and theif attorneys. Théy were »known either from an ong.oing‘ case in
state court or through their own iﬁvestigaﬁons. The 7th Circuit has mied fhat if out
several claims or counts “at least one probably survives”, the entire complaint is not
frivolous. Hutchinson ex rel. Baker v. Spink, 126 F.3d 895, 7 AD Cases 599 (7th Cir.

1997). Moreover, the factual allegations are essentially sworn statements that the

court may sanction the plaintiff for if the allegations were deceitful. Therefore, this =~
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make it less likely that a plaintiff would provide deceptive factual allegations,
especially in federal court. Furthermore, “the district court may not dismiss the case
simply because it finds the plaintiffs-allegations unlikely.” Alfred v. Corr. Corp. of

Am. 437 Fed. Appx. 281 (5th Cir. 2011).

Two core principles of the US Constitution are the preservation of life and
check and balance. In fact, check and balance is the lifeline of the American
experiment. The fqunders did not create the anstitution because they_didn’t have
social media to preoccupy their time. They have observed different politicalv systems
and how people behave when they are unchecked. The US Constitu_tion ultimately
created the honprable role of the court as well as the honorable role of the chain of
commands in the various agencies. The reality is that not everyone is “compassed”
and strong enough to not become lost or overwhelmed by the power of their office or
- role. Not only the survival but also the prosperity of the American experiment
depends on check and balance systems. It was self-evident to the founders and it

will continue to be such throughout the existence of the American experiment.

The Appeal Court did not review my frivolousness dismissal under the abuse
of discretion standard nor the de novo standard. There were virtually no check ahd

balance by the Appeal Court.
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CONCLUSION

This petition for writ of certiorari should be granted given the conflicting
rulings and point of views between Circuit Courts as well as district courts. The
lower courts such as the district courts and the Appeal Courts have been departing
from the accepted and usual course of judicial proceedings when determining
frivolousness as shown herein and in my case. My case is relevant to others
similarly situated, others to come, the district courts, and Appeal Courts in being
clear on how to rigorously determine if a factual allegation is baseless or frivolous

when there is no argument in fact or law to dispute the factual allegation.

Thank you!

Respectfully submitted,
N Wlew

Date: 06/07/%/‘/’7

CERTIFICATE OF COMPLIANCE

I, Nicholas Weir, certify that this petition for writ of certiorari contains 9,000 words

or less. e
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