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COMES NOW the Petitioner, David Roland Hinkson, pro se
~and pursuant‘to Article I, § 9, cl. 2 of the U.S. Constitution,
(28 U.S.C.S. § 2241, Felker v Turpin, 518 U.S. 651 (1596), Haines
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(1969), United States v Morgan, 346 U.S. 502 (1954), EX Parte
Hull,'312 U.S. 546 (1941», and any and all'other_applicable Iegal
authority, hereby moves the Court for a Petition for Writ of.
Habeas Corpus, and in support thereof, would state and argue

as follows.'
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REASON(S) FOR NOT FILING THE PETITION IN THE DISTRICT COURT

(See 28 U.S.C. § 2242 & S. Ct. Rule 20)

28 U.S.C. § 2244(b)(3)(E) states: The grant or denial

of authorization by a court of appeals is not appealable or
subject to a petition for rehearing or a petition for writ of

certiorari.

Thus, under Ground One, Hinkson has no other available

remedy. A habeas corpus petition_under 28 U.S.C. § 2241 is the
only other available remedy. Undef § 2241, a Justice of this
Court, or the whole Court, has jurisdiction to review Hinkson's
constitutional claim, and in the interest of justicé, it should,
particularly where hé was arbitrarily denied authorization by the
court of appeals to file a second motion to vacate sentence under

28 U.S.C. § 2255 after this Court's decisions in Sessions v Dimaya,

138 S. Ct. 1204 (2018) and Welch v United States, 136 S. Ct. 1257

(2016), but where he qualified for authorization under 28 U.S.C.

§ 2255(h)(2).

.Under Ground Two, there is no other court in the
nation, other than this Court, with the authority to overrule

the Ninth Clrcult s decision in United States v Hinkson, 585

F.3d 1247 (9th Cir. 2009), in Wthh Hinkson would assertlsxnolanye

- of the ex post facto clause [Art. I, § 9, cl._}] of the United

States Constitution, as applied to his case. The Ninth Circuit's

a fundamental ‘defect in the criminal proceedings, and in the
interest of justice, this Court should review that decision.
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QUESTION(S) PRESENTED FOR REVIEW

I. Whether Hinkson is entitled to habeasvcorpus relief

under 28 U.S.C. § 2241 where he "asserted" a valid claim of a

new rule of constitutional law [Sessions v Dimaya, 138 S. Ct.

1204 (2018)], retroactively applicable by the Supreme Court

[Welch v United States, 136 S. Ct. 1257 (2016)] on collateral

review, but was arbitrarily denied authorization to file a second

motion to vacate_sentehce under. 28 U.S.C. § 2255 by the court of

appeals, and where the denial of authorization by the court of
appeals is not appealable or subject to a petition for rehearing
or a petition for writ of certiorari [28 U;S.C. § 2244(b)(3)(E)],
and thus, Hinkson has no other available remedy to éhallenge his
sentence under Dimaya and Welch even though he is entitled to

relief.

II. Whether Hiﬁkson is entitled to habeas corpus relief

under 28 U.S.C. § 2241 where his panel victory and reversal of his

convictions on direct appeal was arbitrarily reversed by the split
(6 to 5) en banc goﬁrt of appeals after it changed its legal
standard while Hinkson was on direct appeal, and applied the new
legal standard to Hinstn's case in a manner that resulted in a
harsher outcome, and thus, violated the ex post facto clause

[Art. I, § 9, cl.3 ] of the Constitution of the United States.
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PARTIES TO LITIGATION

The Pafties to this litigation are listed on the

cover page of the instant‘petition for writ of habeas corpus

under 28 U.S.C. § 2241.
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~QPINIONS BELOW

1. The opinion of the United States Court of Appeals

for- the Ninth Circuit in Hinkson's direct criminal appeal is

confained in Appendix-A4, and cited as United States Vv Hinkson,

596 F.3d 1262 (9th Cir. 2008) (reversed and remanded).
2. The opinion of the En Banc decision of the Ninth

Circuit is contained in Appendix-B, and cited as United States v

Hinkson, 585 F.3d 1247 (9th Cir. 2009) (Judgment affirmed).

3. The opinion of the denial of Hinkson's motion to

vacate sentence under 28 U.S.C. § 2255 is contained in Appendix-C.
4. The opinion of the denial of Hinkson's petition for

writ of habeas corpus under 28 U.S.C. § 2241 is contained in

Appendix-D.
5. The opinion of the denial of Hinkson's petition
for authorization to file a secqnd motion to vacate sentence

under 28 U.S.C. § 2255 is contained in Appendix-E.




JURISDICTION

This Court has jurisdiction over the instant petition
for writ of habeas corpus pursuant to article I, § 9[‘cl. 2 of
the United States Constitution, and 28 U.S. c. § 2241 and 28 U.S.C.

§ 2106. See also Harris v Nelson, 394 U.S. 286 (1969), and

United States v Morgan, 346 U.S. 502 (1954).

specifically, Art. I, § 9, cl. 2 of the United States
Constitution articulates: |
The privilege of the writ of habeas corpus shall not
be suspended, unless when in cases of rebellion or

invasion the public safety may require it.

Further, 28 U.S.C. § 2241 articulates:

(a) Writs of habeas corpus may be granted by.the-Supreme
Court, any Justice thereof, the district courts and any
Circuit Judge within their respective jurisdictions...
(c) The writ of habeas corpus shall not extend to a
prisoner unless (1) he is in custody under or by color
of the authority of the United States or is committed
for trial before some court thereof; or...(3) he is 1n
ustody in violation of the Constitution or laws or

rreaties of the United States; OX...

" Hinkson is -serving a federal term of imprisonment for

43 years, and his sentence is violative of the constitution and



laws of the United States.

In Harris v Nelson, 394 U.S. 286 (1969) the Court

held that the All Writs Act, 28 U.S.C. § 1651, extends to habeas

corpus proceedingS'and authorizes courts to fashion appropriate
modés of procedure by analogy to existing rules or otherwise in
conformity with judicial usage. The Court further held that the
provision of the United States Constitution relating to the

suspension of the writ of habeas corpus, Art. I, § 9, cl. 2,

recognizes the pre-eminent role of the writ, the fundamental

instrument for safeguarding individual freedom. against arbitrary

and lawless state action. at 291.

In United States v Morgan, 346 U.S. 502 (1954) the

Court held that in behalf of the unfortunates, federal courts
should act in doing justice if the record makes plain a right

to relief. at 505 citing Darr v Buford, 339 U.S. 200, 203-204

(1950) (holding the "the writ of habeas corpus commands general
recognition as the essential remedy to safeguard a citizen against
imprisonment by State or_NatiOn in violation of his Constitutional
rights. To méke this protection effective.for unlettered prisoners
without friends or funds, federal courts have long disiegarded
legalistic requirements in examining applications fdf the writ,
and judged the papers by the simple statutory test of whether

facts are alleged that entitle the applicant to relief."). See

also Haines v Kerner, 404 U.S. 519 (1972)(holding pro se petitions

to less stringent standards than those drafted by lawyers), and - ——--

Erickson v Pardus, 551 U.S. 89, 94 (2007)(same).



Further, in Trevino v Thaler, 133 S. Ct. 1911 (2013)

the Court held that a petitioner may obtain habeas corpus review
of a procedurally defaulted claim by showing cause and prejudice
from a violation of federal law. Ineffective assistance of
appellate counsel on direct appellate review could amount to
"cause" excusing a defendant's failure to raise, and thus
procedurally defaulting,. a constitutional claim. Id.

Here, Hinkson asserts that his appellate counsel was
constitutionally ineffective in violation of the Sixth Amendment
and under the two-prong standard articulated by this Court in

Strickland v Washington, 466 U.S. 668 (1984) in failing to raise

claim two (i.e., the ex post facto clause violation claim) in
his petition for writ of certiorari from the denial of the direct

criminal appeal. See also English v United States, 42 F.3d 473,

477 (9th Cir. 1994)(holdihg that the pétitioners<ihinot commit
any procedural default because their claim was constitutionally
based and their failuré to raise the claim on direct reviéw did
~ not constitute a deliberate bypass) .

‘Thus, this Court has jurisdiction over the instant

petition for writ of habeas corpus. See also 28 U.S.C. § 2106.




CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVEDS

-aArt. I,.§ 9, cl. 3, U.S. CONST: No Bill of Attainder

~or ex post_facto law shall be passed.

.AMEND V, U.S. CONST: No person shall be held to answer

for a capital, or otherwise infamous crime, unless on a preaaﬂnenﬁ
'of.indictment of a grand jury, except in cases arising in the land
or naval forces, or in the militia, when in actual service in time
of war or public danger; nor shall any person be subject for the'
same offense to be twice put in jeopardy of life or limb; nor
shall be compeiled in any criminal case to be a withess against
himself, nor be deprived of life, liberty, or property without

due process of law, nor shall private properfy be taken for public

use, without just compensation.

AMEND.XIV, U.S. CONST: All persons born or naturalized
in the United States, and subject to the jurisdiction thereof, are
citizens of the United States and of the state wherein.they reéide.
No state shall make or enforce any law which shall abridge the
privileges or immunities of citiéens of the United States; nor
shall any state deprive any person_of life, liberty, or property,
without due pfocess of.law; nor deny to ény person within its

jurisdiction the equal protection of the laws.

Title 18 U.S.C. §:16:The term "crime:of violence" means--




(a) an offense that has as an element the use, attempted use, or_'
threatenéd use of physical force against ﬁhé person or property of
another; or (b) any other offehse‘that is a felony and that, by

its nature, involves a substaﬁtial risk that physical force against -
the person or property of another may be used in theicourse of

committing the offense.

18 U.S.C. § 373 articulates:

(a) whoever, with intent tha£ another person engage in
conduct constituting a felohy that has as an element the use,
attempted use, or threatened use of physical force agaihst the
property or against the person of another in violation of the laws
of the Uniteaistatesp and under circumstaﬁces strongly corroborative
of that intent, solicits, commands, induces, oOr otherwise endeavors
to peréuade such other person to engage 1in such conduct, shall be
imprisoned.not more thaﬁ one-half the maximum term of imprisonment
or fined not more than one-half of the maximum fine prescribed for
the punishment of the crime solicited, or both; or if the crime
solicited is punishablé by life imprisonment or death, shall be

imprisoned for not more than twenty years.

Title 28 U.S.C. § 2255:

A federal prisoner may move to vacate'his sentence
under -§ 2255 if the sentence was imposed in violation of, inter

alia, the Constitution or federal law. § 2255(a). A § 2255 motion



must be filed within one year of, inter alia, "the date on
‘'which the right<asserted.was initially recognized by the
Supreme Court, if that right has been newly recognized by

the Supreme Court and made retroactively applicable to cases

on collateral review." § 2255(f)(3). "A second or successive
motion must be certified as provided in [28 U.s.c. § 2244] by
a panel of the apprbpriate.court of apbeals to contain...a new
rule ofvconstitutional law, made retroactive to cases on

collateral review by the Supreme Court, that was previously

unavailable." § 2255(h)(2).

Title 28 U.S.C. § 2244:

Under § 2244,'there.aré five procedures: (1) the

prisoner must first apply for authroization in the court of

appeals, 28 U.S.C. § 2244(b)(3)(A); (2) a three-judge panel of
the court of appeals must decide the application, 28 U.S.C.

§ 2244(b)(3)(B); (3) the court of appeals may authorize the

filing of a successive motion only if it determines that the
prisoner has made "a prima facie showing that the application
satisfies the requirements of this subsection," 28 U.S.C.

§ 2244(b)(3)(C); (4) the court of appeals must grant or deny

the application within thirty days, 28 U.S.C. § 2244(b)(3)(D);
and (5) the grant or denial of auhtorization by a court of appealé

is not appealable or subject to a petition for rehearing or a

petitioh for writ of certiorari, 28 U.S.C. § 2244 (b)(3)(E).



STATEMENT OF THE CASE

Hinkson was the owner and operated of WaterOz, a
successful wéter bottling company located in Grangeville,
Idaho. In 2002, Hinkéon'was charged and convicted of several
business related offenses including willful failure to file tax
returns, willful failure to collect federal taxes, misbraﬁded

drug, adulterated device, structuring transactions to avoid

reporting requirements, and aiding and abetting. United States v

1 (D, Idaho).

Hinkson, No. 3:02-cr-142-RCT
Hinkson was then charged and convicted in the United
States District Court for the District of Idaho for three counts

of solicitation to commit a crime of violence (i.e., murder for

hire) in violation of 18 U.S.C. § 373. United States v Hinkson,

No. 1:04~cr-127-RCT (D. Idaho). The sentencing from both trials
were consolidated. |
Specifically, on April 25th and June 3, 2005, a
sentencing hearing was conducted befofe Judge Tallman in both
the tax and solicitation cases. At,theyhéaring, the €ourt .
éenténced,Hinkson.on the non—violent>tax‘offenses‘to
a total term of TO—yeérs imprisonment. The court then imposed

three 10-year consecutive sentences for each solicitation count

1. Judge Richard C. Tallman is a Ninth Circuit Court of Appeals

Judge who was assigned to preside over Hinkson's criminal jury’

trials in the District of Idaho.



and.threer1—year»conse¢utive sentences for.incurring the
solicitation offenses while on pretrial release. The court
then ran the 10-year tax related sentence consecutive to the
33—year sentenée in the solicitation casé‘for an aggregate term.
of imprisonment for 43-years. Hinkson timely appealed.

Oon direct appeal, the Ninth Circuit applied its abuse
of discretion standard and reversed the district court's denial

of Hinkson's Fed. R. Crim. P. 33 motion for new trial. See

United States v Hinkson, 526 F.3d 1262 (9th Cir. 2008) (reversed
and remanded). Howevér, the case was then taken en banc. The

Ninth Circuit changed its abuse of discretion standard (now'

called the "Hinkson-standard"),-applied the new standard to
Hinkson's case, and reversed the panel decision and affirmed
Judge Tallman's deniai of Hinkson's motion for new trial. See

United States v Hinkson, 585 F.3d 1247 (9th Cir. 2009)(Judgment

affirmed). This Court denied certiorari; However, counsel for
Hinkson did not raise the issue presented here (i.e., violation

of the Ex Post Facto Clause of Art. I, § 9, cl. 3). Hinkson v

United States, No. 10-869 (Cert. Denied April, 2011).

2. The tax related offenses were non-crimes of violence and thus
ran concurrently. waever;-at the time of sentencing in 2005
the solicitation offenses were "crimes of violence" under Ninth
Circuit bfecedent, and.therefore, ran consecutively to each

other and to the tax offense sentences.



At trial Hinkson was represented by éttorney Weéley_
Hoyt. However, after the trial, Hoyt moved to withdraw from the
case claiming a conflict of interest. See (1:04-cr-127, DE#242).
The district court allerd Hoyt to withdraw and Qrdered that
attorney Hoyt should have no further involvment in,futuré.
proceedings relating tb this case. See (id. DE#249). Maerﬂmﬂess,
attorney Hoyt continued to receive $2,500 weekly from Hinkson's
family for approximately twelve (12) years, and essentiall?

sabotaged Hinkson's post-conviction remedies in proceedings under

28 U.S.C. § 2255 (No. 1:12-cv-196-RCT), and 28 U.§.C. § 2241

(No. 1:13-cv—-01571-JLT, E.D. Cal.).> -

Hinkson has now been incarcerated'in the Federal Bureau
of Prisons ("FBOP") since 2005. In 2017 he was transferred to
United States Peﬁitentiary ("USP") McCreary in Pine Knot, Kentucky

’(i.e., the Sixth Circuit). Here, Hinkson filed a petition under

28 U.S.C. § 2241 arguing, inter alia, that his three convictions

and/or sentences under 18 U.S.C. § 373 should merge becaqse the

indictment alleged a single plot, not three. Hinkson v C. Gomez,

Warden, No. 6:18-cv-00104-DLB (E.D. KY). However, the district
court denied the habeas petition and Hinkson is currently on

appeal, No. 18-5833 (6th.Cir..2018)(arguing whether the district

court erred in denying his petition).

3. While attorney Hoyt compelled Hinkson to file his § 2255 and

..§ 224l1-petitions-in a pro se-capacity,-attorney Hoyt was the

individual who completed the petitions, and in doing so,'failed

to raise claims that should have been raised in .those proceedings. -

10
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; Additionally, on April 17, 2018, this Court decided

Sessibns v Dimqygl'138 S. Ct. 1204 (2018)(holdin§ that the

residual clause of 18 U.S.C. § 16(b) is unconstifutionally

vague). Hinkson then filed a petition under 28 U.S.C. § 2244
in thé Ninth Circuit Court of Appeals seeking authorization
to file a second § 2255 motion in the district cdurt arguing

that the solicitation offenses are not "crimes of violence,"
|

and therefore, he shduld be entitléd to resentencing. See

Hinkson v United States, No. 18-71748 (9th Ccir. Aug. 27, 2018).

However, on August 27, 2018, the Ninth Circuit dénied Hinkson

autho}ization to file a second § 2255 motion merélyvasserting
that the sentencing court had‘authority to run tﬁe solicitation
counﬁs consecutivély withbut any regard for thisiCourt's Dimaya
decision, and the Ninth Circuit precedents that ﬁeld the murder
for hire offeﬁses were crimes of violence at theitime of Hinkson's
conviction and senteﬁce;4 Nevertheless, there i% no appedl or
reheéring availabie froﬁ the denial of a petitioﬁ under Title

28 U.S.C. § 2244. Moreover, § 2241 is not availdble to Hinkson

in the Sixth Circuit, for such an issue because Dimaza is a new-
rule of constitutional law, not a statutory interpretation by

this Court, that would allow Hinkson to file a § 2241 petition

4. The murder for hire offenses were previously held to be "crimes
of violence" by the Ninth Circuit. See [infra]. But with this _
Court's invalidation of § 16(b)'s residual clause, Dimaya has

ovefruled Ninth CircuitAprecedent.

11



inﬁthe jurisdiction of incarceration. See Hill v Masters, 836

F;?d 591 (6th Cir. 2016)(outlining the Sixth Circuit's standard
fo% prisoners filing a § 2241 petition),:
[ : :
Thus, Hinkson has no other available remedy to bring
thé conétitutions'claims he raises here, before thevfederal
judiciary. Furthermore, this case may very well present a

miscarriage of justice and/or fundamental defect in the proceedings

that should not go unheard by this Cburt,.

12



GROUND ONE

Whether Hinkson is entitled to habeas corpus relief

under 28 U.S.C. § 2241 where he "asserted" a valid claim. of a

new rule of constitutional law [Sessions'v Dimaya, 138 S. Ct.

1204 (2018)], retroactively applicable by the Supreme. Court

[Welch v United States, 136 S. Ct. 1257 (2016)] on collateral

review, but was arbitrarily denied authorization to file a

second motion to vacate sentence under 28 U.S.C. § 2255 by

the court of apeals, and where the denial of_authoﬂization
by the court of appeals is not appealable or subject to a
petition for rehearing or a petition for writ of certiorari

[28 U.S.C. § 2244(b)(3)(E)1,and thus, Hinkson has no other

available remedy to challenge his sentence under Dimaya and

Welch even though he is entitled to relief.

13



REASONS FOR GRANTING THIS PETITION -

(1]

in:Johnson v United States, 135 S. Ct. 255% (2015)
the Supfeme Court heldfthat the "residual clauée"_contained
in Title 18 U.S.C. § 924(e)(2)(B)(ii), known as the Armed
Career Criminal Act ("ACCA"), is unconstitutionally vague
and void "in all its applications." at 2555. The ACCA
defined a "violent felony" as: o

any crime punishable by imprisonment for a term

exceeding one year...that--

(1) hasAas an element the use; attempfed use, or

threatened use of physical'force against ﬁhe person

" of anofher; or
(ii) is burglary, arson, or extdrtion, involves usé

of éxplosives, or otherwise involves conduct that

preSents a serious potential risk of physical injury

to another.

The underlined portion of the Act is known as the

M"residual clause." 18 U.S.C. § 924(e)(2)(B)(ii).

| The Supreme Court in Johnson explained thatvthe
"indeterminécy of the wide-ranging inquiry required by the
residual clause both denies fair notice to defendants and
invites arbitrary enforceﬁent by judges," and‘therefore,
"increasing a defendant's éentence uﬁder the élause_denies

due process of law." 135 S. Ct. at 2557.

Applying Johnson, the Ninth Circuit Court of Appeals
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held that the re51dual clause" contained in the Federal Criminal

Code's definition of "crime of violence" is also unconstitutionally

vague. See Dimaya v Lynch, 803 F.3d 1110, 1120 (9th Cir. 2015).

More specifically, 18 U.S.C. § 16 articulates:

The term "crime of violence" meansf— |

(a) an offense that has as an element the use, attempted
use, or threatened use of physical force against the
person or property of another, or

(b) any other offense that is a felcny and that, bf its
nature, involves a substautial risk that.physical force
against the perscn or property of.another may be used

in the course of committing the offense. |
Section 16(b) is known as the Act's "residual clause."

The Ninth Circuit held that if the ACCA's definition

of "violent felony;" as contained in § 924(e)(2)(B)(ii), is
unconstitutionally vague, then so too is the Federal Criminal
Code's definition.of "orime of violence," as contained in

18 U.S.C. §A16(b). Dimaya, supra.-

The Government; however, claimed that the Supreme .
Court's Jchnson decisicn only applied'to‘the ACCA, and thus,'
was. not applicable to other unconstitutionally vague ‘ctriminal

statutes such as 18 U.S.C. § 16(b). But the Supreme Court

disagreed with the Government and, applying its precedents
as it should, affirmed the Ninth Circuit's Dimaya decision.

See SeSSions v Dimaya, 138 8. Ct. 1204 (2018)(aff1rming ‘the

Ninth Circuit s Dimaya Vv Lynch decision and holding that the

residual clause of the Federal Criminal Code s definition of

15



acrime of violence" was impermissibly vague in violation of
due process) |

In the case at bar, Hlnkson was conv1cted in 2005
of three counts of sollc1tatlon to commit a crime of violence

(i.e., murder) in violation of 18 U.S.C. § 373 At the time

of his conviction, sentencing, direct appeal and availahle
post—con\}iction remedy (28 U.S.C. §§ 2255 & 2241), the Ninth Circuit
had held that solicitation to commit murder was a crime of

violence. See United States v Cox, 74 F.3d 189 (9th Cir.

1996)(finding that the district court properly considered
defendant's prior conviction for solicitation of murder as.

a crime of violence for sentencing purposes, and affirming

the district court's judgment). See also United States ¥

Raymundo, 628 F.3d 1169 (9th Cir. 2011) (holding that

solicitation of murder is a crime of violence).

18 U.S.C. § 373 articulates:

(a) whoever, with 1ntent that another person engage
in conduct constltutlng a felony that has as an
element the'use, attempted use, or threatened use
of physical force against,the property or against
the person of another in violation of the laws of
the United States, and under_circumstances strongly
corroborative“of'that intent, solicits, commands,
induces, or otherwise endeavors to persuade Such

other person to engage in such conduct shall be .

imprisoned not more than one- half the max1mum term
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of imprisonment or fined not more than éne;half of
the maximum fine prescribéd for the punishment of
" the crime solicited, or both; or if the crime
4solicited is punishable by liferimprisonment or
death, shall be imprisoned.for not more thaﬁ
twenty years.
:Here, Hinkson was charged in an Eleven Count
fSuperseding Indictment with alleged solicitation and threat_
offenses. The jury, however, disbelieved.many of the
éllegations and evidencé presented by the government.at.
“tfial. The jury acquitted Hinkson on several counts and
hung on others. It ultimately fourild Hinkson guilty on
counts seven, eight and nine. In these counts, the |
‘government's only witness was Eiven Joe Swisher, an
alleged decorated Korean war veteran who, according to
federal prosecutors and Swisher, was solicited by Hinkson
because Hinkson had investigated Swisher's war experience
and learned that Swisher had fought in active combat in the
~ Korean war, was awaraed many”medais of honor including a

purple heart, .and had killed many people.5

S{After Hinksoﬁ's jury trial, the government prosecuted Elven
Joe Swisher for defrauding the‘government. Specifically, it
was exposed that Swisher had [not] served in active combat
in the'Kbrean war, had not earned [any] medals of honor including the
purple heart he wore on his lapel at Hinkson's jury trial while he
testified, and had [never] killed anyone. See United States v Swisher,

. 'No. CR-07-182-BLW, U.S.'District Court, District of Idaho & Montana.
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At Hinkson's sentencihg, the court applied the 2002
United States Sentencing Guideline ("U.S.S8.G.") Manual § 2a1.5
""Conspiracy or Solicitation to Commit Murder." Under 2A41.5,

Hinkson's starting base offense level ("BOL") was 28. Four (4)

levels were added.under §'2A1.5(b)(1)(offergor'receipt of
anything or pecuniary value). Three (3) levels were added
unaer § 3A1.2 (official victim). Three (3) levels were

added under §>2J1.7 (commission of offense while on release),
for a tbtal offense level of -38.

However, and while the alleged scheme as outlined
in the indictment reveals that this case is [a] unit of
prosecution,6 the Probation Officer, as set forth in the
Presentence in§estigation Réport ("PSR"), treated the three
§ 373 offenses as separate units of prosecution and added
three (3) additional levels under § 3D1.4 (determining the:
combined offense level);7 Thus, the final base offense level
was calculated at 41, criminal history category I; and‘a

guidelihe sentencing range of 324-405 months.

6.See United States v Chafles, 626 Fed..Appx. 691, No. 13-50233,

2015 U.S. App. Lexis 16875 (9thACir.'Sept. 23, 2015) (holding

that to determine whether counts are multiplicitous, a court

looks to how the indictment defines the scheme and examines how many

executlons of the scheme are alleged, a factually intensive 1nqu1ry)

7..5ee United States v Gordon, 2017 U.s. App. lexis 22249 No 16 1896

murder for hlre was a single plot).
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Based on this Court's precedents and how the indictment

defined the.scheme in this case,:Hinkson should have been

prosecuted under a single unit of prosecution, not three.

Moreover, U.S.S.G. §.5G1.2 articulates:

(a) Except as provided in subsection (e), the
sentence to be imposed on a count for which the
statute (1) specifies a term of imprisonment to

be imposed; and (2) requiree that such term of
imprisonment be imposed to run consecutively to

any other term of imprisonment, shall be determined
by thatvstatute and imposed independently.

In the instant case, Hinkson was convicted under

18 U.S.C. § 373. The statute outlines that a person so convicted

"shall be imprisoned for not more than twenty years." The

statute
statute
ran the

Circuit

does not state that the sentences imposed under the
shall be run consecutive. Yet the sentencing court
sentenceevconsecutive,<because under the Ninth

precedent at the time, convictions for solicitation

to commit murder were held to be crimes of violence, and

conspiracy and solicitation'are treated the same‘under the -

Guidelines. See U.S.S.G. § 2A1.5 ("Conspiracy or Solicitation

to Commit Murder").

Recently, in United States v McCollun, 2018 U.S.

App. Lexis 6953, No. 17-4296 (4th cir. 2018) the court heid

that under the categorical approach conspiracy. to commit

murder is not a crime of violence.

Like conspiracy, solicitation to commit murder can
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only be a crime of violence under the residual clause of

18 U.S.C. § 16(b). But pursuant to this Court's decision

in Sessions v Dimaya, 138 S. Ct. 1204 (April 17, 2018),
§ 16(b) is unconstitutionally vague and void. Therefore,

Hinkson's three convictions under 18 U.S.C. § 373 are not

crimes of violence and he should have the same right as
every other criminal defendant - to a fair and impartial
sentencing ﬁearing' based on accurate information.

But as stated above, the Ninth .Circuit has denied
Hinkéon authorization to file a second § 2255 motion in the
district court. And based on this Court's Dimaya decision, it
appears that this decision by the Ninth Circuit is arbitraryeﬁﬁ
capficious, with no recourse for Hinkson. Moreover, habeas
corpus under § 2241 in the jﬁrisdictibn of incarceration is

also not available to Hinkson. See Hill v Masters, 836 F.3d

581 (6th Cir. 2016) (articulating § 2241 standard for sentencing claims).
.Therefére,ia petition fér writ of habeas éorpus in
this Court is the only recourse available to Hinkson, and in
the interest.of justice;-this Céurt'should hear the petition
becausé, among bther'things, this case presents a miscarriage
of justice, and at the very least, a fundamental defect in the

criminal proceedings that the great writ of habeas.corpus under

Article I, § 9, cl. 2 of the United States Constitution, and

Title 28 U.S.C. § 2241 were created to correct.

Wherefore, Hinkson would respgctﬁgliy_@ove'tgevCou;p
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to vacate the Ninth Circuit's August 27, 2018, order denying

him authorization to file a second motion to vacate sentence

under 28 U.S.C. § 2255(h)(2) and direct the Court of Appeals
to grant Hinkson authorizétion.to file a second § 2255 motion
in the district court because he unequivocally meets thé
stétutory requirements for permission by the Céﬁrt-of Appeals
to file the second § 2255 motion aftef this Court's recent

decisionsjh Sessions v Dimaya, 138 S. Ct. 1204 (2018) and

Welch v United States, 136 S. Ct. 1257 (2016). See 28 U.S.C.

§ 2244(b)(3)(C) and 28 U.S.C. § 2255 (h) (2) .8

Hence, Hinkson's application for authorization to
file a second motion to vacate sentence relied on this Court's
Dimaya and Welch decisions, i.e., a new retroactive rule of

constitutional law by the Supreme Court.

8. The Congres51onal Statutes articulate”that an applicant show only
that his application for authorization to file a second § 2255 motlon relies

on a new rule of constitutional law made retroactive by the Supreme Court.
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. GROUND TWO

Whether Hinkson is entitled habeas corpus relief under

28 U.S.C. § 2241 where his panel victory and reversal of his

convictions on direCt-appeal was arbitrarily reversed'byAthé
split (6 to'5) en banc court of appeals after it changediiﬁs
legal standard while Hinkson was on direct appeal, and applied
thé new legal standard to Hiﬁkson's case in a manner that
resulted in a harsher outcome, and thus, violatea‘the ex post

facto clause [Art. I, § 9, cl. 3] of the Constitution of the

United States.
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REASONS FOR GRANTING THIS PETITION

(2]
As noted‘above, the government's key witness in

Hinkson's case was Elven Joe Swisher. See United States Vv

Hinksoh, 526 F.3d 1262 (9th Cir. 2008). During Hinkson's

jury trial, while wearing a Purple Heart on his lapel, and
waiving a forged DD-214 form in front of the jury, Swisher
testifled that he had told Hinkson that he was a Korean War
combat vateran and that Hinkson, impressed by Swisher's military
exploits, solicited him to kill three federal officials. Id. at

1265. Furthermore, the government maintained in its opening

statemeht to the iury that Swisher was a Korean War combat
veteran, and it also maintained throughout the trial that
Hinkson's understanding of Swisher's military exploits showed
that he was'serious in his alleged solicitations of Swisher.
Id. But at the time of appeal the government conceded that
Swisher neither served in combat nor earned any personal military
commendations, -and that Swisher presehted a forged military
document (i.e., a DD—ZT4 form) in court, in front ©f the jury
lwhile testifying, ahd repeatedly lied under ocath at trial about
his military record. Id.

Thus, Hinkson appealed the district court's denial of

his new trial motion under Fed. R. Crim. P. 33 arguing, inter

alia, that he is entitled to a new trial based upoﬁ‘his discovery

after trial of _evidence that concluSively establishes Swisher's

fabrications. 526 F.3d.at 1265.

on July 30, 2007, the government indicted Swisher for
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knowingly wearing military decorations to which he was not’
entitled, including the Purple Heért, in violation of 18 U.S.C.
§ 704(a); for willfully and knowingly making false representations

about his military service in order to obtain benefits to which

he Was not entitled, in violation of 18 U.S5.C. § 1001(a)(2) and

-1001(a)(3), and for presenting false testimony and a "forged

form DD-214" in order to obtain benefits to which he was not

enitled, in violation of 18 U.S.C. §§ 641 and 642. See id. at
1276-77. On April 11, 2008, Swisher was convicted on all three

counts of the indictment. Id. at 1277.

The Ninth Circuit reviewed the district court's denial
of Hinkson's motion for a new trial based upon newly discovered

evidence for abuse of discretion. Id. at 1277 citing United

States v Sarno, 73 F.3d 1470, 1507.(9th Cir. 1995). Under Ninth
Circuit law, at the time of Hinksbn's alleged offenses and
‘throughout his criminal proceedings and initial direct appeal,

a district court abuses its discretion when it "makes an error

of law," when it "rests its decision on clearly erroneous findings
of fact," or when the Appellate Court "is left with a definite and

firm conviction that the district court'committed a clear error

of judgment." Id. at 1277 quoting Delay v Gordon, 475 F.3d 1039,

1043 (9th cir. 2007)(internal quotation marks omitted).
Under Ninth Circuit precedent at the time of Hinkson's

direct criminal éppeal, a 2-1 panel of the court held that the

district court. abused its discretion in denying Hinkson's motion

for a new trial. Id. Thus, the court reversed the district court's

denial of Hinkson's motion for a new trial and remanded to the
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district court to allow it to vacate his conviction andfsentence
on the conspiracy counts. Id.
Hinkson's appeal or case was then ordered to be reheard

en banc pursuant to Circuit Rule 35-3. See United States v Hinkson,

547 F.3d 993 (9th Cir. 2008). On rehearing en banc, the Ninth
Circuit voted 6-5 to reverse the panel decision and affirm
Judge Tallman's denial of Hinkson's Rule 33 motion. See

United States v Hinkson, 585 F.3d 1247 (9th Cir. 2009). In doing

so, the Ninth Circuit changed its abuse of discretion standard

from that articulated in Delay vbGordon, Supra, 475 F.3d 1039

(9th cir. 2007}, to a newly articulated "Hinkson standard,"
holding: - )
The U.S. Court of Appeals for the-Ninth Circuit adopts
a two-prong test to determine objectively whether a‘
district court has abused its diecretion in denying a
motion for a new trial. A district court abuses its
discretion when it makes an error-df_law. Thus, the
first step oflthe‘abﬁse of_discretioﬁ test is to
determine de novo whether the trial court identified
~the correct legal rule to apply to the'relief.requested.
If the trial court failed to do so, the appellate court‘
must conclude it abused its discretion. If the trial
court identified the correct leéal rule, the appellate
court moves to the second step of the abuee'of discretipn

test. The second step of the abuse_of discfetion test

is to determine whether the trial court's application
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of the correct legal standard was (1) illogical, (2)
imblausible, or (3) without support in inferences
that may be drawn from the facts in the record. If
any of these three apply,_only then are wé able to
have a definite and firm'conviction that the district
) court reached a concluéion that Was a mistake or was
not.among ifs permissible options, and thus that it
abused its discretion by making a cleagly erroneous

finding of fact. See United States v Hinkson,'585

F.3d 1247 (9th cir. 2009)(the "Hinkson standard").

MqreAspecifically, the en banc court found that this

Court's precedents as stated in United States v U.S. Gypsum Co.,

333 U.S. 364, 68 S. Ct. 525, 92 L. Ed. 746 (1948), and United

States v Yellow Cab Co., 338 U.S. 338, 70 S. Ct. 177, 94 L. Ed.
150 (1949) (both artibulating "clearly erroneous" standard),

"contrast" with each other. See Hinkson, Sﬁrpa,'585 F.3d at

1259-61. Thus, the court concluded that "In sum, this analysis
leads us to conclude that, by way of the Anderson case [Anderson v

City of Bessemer City, N.C., 470 U.S. 564, 105 8. Ct. 1504, 84

L. Ed. 24 518 (1985]9 we can create an objective .abuse of

discretion test that brings the Yellow Cab Co. and U.S. Gypsum

Co. line of cases together." Id. at 1261.

9. In Anderson this Court held that the appeals court had -erred in-

concluding the trial court findings were cleafiy erroneous, but...
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In sum, the Ninth Circuit changed its abuse of
discretion standard during Hinkson's direct criminal appeal,
applied. the the new abuse of discretion standard to Hinkson's

case, called 1t the "Hinkson standard," reversed the Panel's

decision that originally applied the law in effect at the time
of Hinkson's offense,;trial and appeal process, and affirmed
the trial judgefs denial of Hinkson's motion for new trial.
‘and while a court may of course make a change in the law at
any time, it seems unfair and‘unjust that it would apply'a

new legal standard that results in a harsher outcome for an
accused, to an'accused's case after the case has already came
this far in the proceedings.

‘More specifically, Article I, § 9, cl. 3 of the

United States Constitution states:
No'Bill or Attainder or EX Post Facto Law shall

be passed.

Here, because the Ninth Circuit Court of Appeals
had established its legal standard for judging a trial court's
determination, among other things, of the [ev1dence] presented

in a mction for new trial under Fed. R. Crim. P. 33 relating to

a criminal jury trial long before Hinkson's.criminal proceedings
and, until the point of change, throughout his criminal
proceedings, it would seem that Hinkson had a right to rely on
those legal principles and standards throughout his crlminal
proceedings. Moreover,.in this‘Case, the change in the conrt 5]

legal standards worked adversly and resulted in a harsher-
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outcome when applied to the instant case. Therefore, applying

the new légal standard to the case at bar, appears to be

blatently violative of the Ex Post Facto Clause of the United

States Constitution, and the Due Process Clauses of the Fifth & Fourteenth

Amendments, as Well-Eurthermore; the "Hinkson standard" has not

been applied fairly and equally by the Ninth Circuit suggesting
that it may have been applied unjustly in the case at bar. See

e.g., United States v Jackson,.637 Fed. AppX. 353 (9th Cir. 2016)

(ruling against the Hinkson standard and reversing the district

court, but dissenting Judge Bea states that he would apply the

Hinkson standard and affirm).

Thus, Hinskon's conviction and senteance are violative
of the United Stafes Constitutional ahd laws of the Uﬁited
" States. [T]lhis, the Supreme Court of the United States is the
only Court in the Nation that has the power and authority to
‘resolve this issue. As such, Hinkson respectfpliy move a Justice
of this Court, or in the alternative, the full Couft, to issue
its writ of habeas corpus, reverse the en banc Ninth Circuit

decision of United States v Hinkson, 585 F.3d 1247 (9th Cir.

2009), direct the Ninth Circuit to reinstate the original

Panel decision of United Statés v Hinkson, 526 F.3d4 1262 (9th Cir.

2008), and grant any other relief in which he may be-entitled

or deemed just and proper by the Court.
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CONCLUSION

For the foregoing reasons, Hinkson respectfully
moveé the Court to issue its writ of habeas corpus and grant
the relief reguested herein, and any other relief that this
Honorable Court may deem just and proper, all premises

considered.
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