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QUEST!ON(S) PRESENTED '
Whether an attorney's advice to a defendant to plead guilty to aiding and

abettlng the carry, use and posse381on of a firearm in furtherance of a crime,
when the defendant has plead gu1lty ‘to. drug consplracy charges, and assumlng
counsel knew that - the defendant was unarmed and had no way of know1ng if the
daily druzs buvers Dossessed a flrearm, may bave been improper based upon

this. Honorable Court s.decision in Justus C Rosemond 5729 S 65, 134 S.Ct.

1200 188 L.Ed. 2d 248 U.S. LEXIS (2009); and whether such advice constituted

1neffect1ve a351stance of .counsel under Washlngton V. Strlckland 466 U. S

608 (1989), and Hill v, Lockhart, 474 U.S. 52, 106 306 (1985) If either

questlon can be answered -in the afflrmatlve, the C1rcu1t Court s denial of a
'-Certlflcate of Appealablllty may constitute a v1olat10n of- the Flfth

Amendment s due process clause and the Sixth Amendment's right to effectlve

a551stance of counsel
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IN THE
SUPREME COURT OF THE UNITED STATES

PETITION FOFI WHIT OF CERTIORARI .
_ Pet1t1oner respectfully prays that a ert of cert10rar1 issue to rewew the ment below.
O_PINIONS. BELOW

k] For cases.ﬁ'om‘federal courts".-

A _to |

‘The op1mon of the Umted States court of appeals appears at Appendijc
the petition and is - R _ L '
[ 1 reported at - i - - " : or,
. [ 1-has been des1gnated for pubhcatlon but is’ not yet reported; or;
—E( 1is unpubhshed - :
The oplmon of the Umted States district court appears at Ap'pendix to
the petition aInd is. - ' - o ) '
1] reported at i - : ; Or,
[ ] has been de51gnated for pubhcatlon but is not yet reported; or,
’ E(] is unpubhshed : :
[ ] For cases from state courts
The opm1on of the hlghest state court to review the merits'appears at
Appendlx to the pet1t10n and'is S '
L1 reportea at O,
-[ ] has been des1gnated for pubhcatlon but i is not yet reported or, .
[ ] is unpubhshed : :
The opinion of the court

appears at Appendix to the petition and is

[ ] reported av : ; or,
[ ] has been des1gnated for pubhcatlon but is not yet reported or,

[ 1is unpubhshed

(1)



JURISDICTION
[ ] For caées from féderal courts:

The date on Whlch the United States COur pp°a1s dec1ded my ¢ case
. Was ADrll 30, 2019 :

i '{y] Nn petition for rbhearmg Was: uhuex:y filed in my case -
[ ] A timely] petlhon for reheaﬂnﬂ was deni b the Um'ted States Court of
Appeals on the following date: _ K .-, and a copy of the

order denvmg rehearmg appears at Appendix

[] An extension of time to file the pe’cmon for a writ of certmrarl was granted
to and 1nclud1ng - — (date) on: j (date)
in Apphcatlon No. _A o o .

‘The jurisdicﬁion. of th‘is Court is inv_qked under 28 U.S.C. §1254(1).

[ ] For cases frbm .As'tate courts:

: The date on ,Whlch the h1ghest state court decided my case was
A copy of that decision appears at Appendlx

[ A tlmelv, petltlon for rehearing was thereafter demed on the following date:
» and.a copy. of the order denymg rehearmg

_appears bt Appendlx

| ['] An extensmn of time to file the petltlon for a writ of certiorari was g'ranted
to and mcludmg (date) on. -(date) in
Apphcatlon No. A - '

The jurisdiction of this Court ;i's_...inv.okeq under 28 U.S.C. § 1257(a).
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: STATEMENT OF THE CASE .
" On May 24, 2012, Del-Valle, along with 74 other individuals, were

indicted in criminal case number 12-414 for a drug trafflcklng consplracy
4tak1ng place at the Lu1s Llorens Torres Public Housing PrOJect (CR. D.E. 3)
The Indlctment 1dent1f1ed Del-Valle as a 1eader within the crlmlnal |
organization. (Id.) He was a drug point owner and he would also act as an
-enforcer, ‘runner and drug processor. As an enforcer, he would carry and use
firearms durlng and in relation to the drug trafflcklng'activities (1d. )

On August 6, 2013, Del-Valle pled gu1lty to Counts One and Slx of the

,’Indlctment (D. E 1305, 1307) Count One charged a consplracy to possess w1th |

1ntent to distribute drugs w1th1n 1,000 feet of a publlc hous1ng faclllty in
~violation of 18 U.S. .C. §§ 841(a)(1) 846 and '860. (D E 3). Count SlX charged
"Del-Valle for u31ng a firearm in furtherance of a Hrug trafflckln crime in

“violation of 18 U.S.C. §§ 924(c)(1)(A) (1d.) -

As to Count One, Del—Valle was held accountable for at least 5 but less
than 15 kg of cocaine wh1ch establlshes a base offense level of 32 (U S.S. G
§ 1. 1(c)(4)). (D. E. 1305, pp 5- 6) A 1- level enhancement was applled

because the offense was commltted within a protected locatlon (§ 2D1;2(a)

(2)), another 2- levels were applled for Del-Valle sgleadership roler(§ 2p1.1

manner (§ 3El 1). (Id ) Therefore, the total offense level was 32, Yielding'
an 1mpr1sonment range of 121 to 151 months - assuming without stlpulating, a.
- Criminal Hlstory Category (CHC) of I.
As to Count One, the partles agreed tha the- defendant mav reqLest a
sentence of 121 months of imprisonment and the Unlted States reserves the

rlght to request a sentence up to 151 months of 1mprlsonment if h1s CHC is I.

or II. Should defendant s CHC be IT or hlgher the partles agree to recommend
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the lower end of the appiicable guideline range for a total offense level of
32. Since Codnt Sixvis'preclnded from guidelinesvcalculation, Del-Valle
agreed to the mandatory minimum term of 1mpr1sonment of 60 months to run
‘consecutlve to the sentence imposéd for Count One. (D.E. 1305, p.6).

The sentencing hearing was held on December 19, 2013. (D.E..1686); There,
the sentencing judge‘impoeedva sentence of 121 months as to Count One'and_60'
months as to Count-Six to be served consecutively with’each.other} for altotal,
- of "181 months ofeimprisonment.“(DCE:’1687).'The judgment of conviction was
antered on December 19, 2013. (Id.). Since no direct appeal was filed, Del-

- Valle's conviction became final on January 3, 2014, when the l4-day period:to

~ file a notice of appeal expired. See Fed.R.Civ.P. 4(b);_see Clay v. United -

§E§Eg§, 537 U.S. 522, 524-25 (2003) (holding that a convictiocn becomes final
after the'time“periodito‘appeal or seek review has expired). |
_"On'January~21, 2015, Del-Vallefs § 2255'motion'Was entered on docket.

(D.E. 2352). He signed'and-dated the petition on Angust 4, 2014 (Cv. D.E. 1)'.
-On July 6, 2015, a Memorandum of Law was entered on docket (D.E. 9). In his -
orlglnal petltlon he clalmed that his counsel was 1neffect1ve in the : |
| "negotiation phase of the case in hlS fallure to clearly explaln to the
Petltloner that if convicted of the drug and gun charges, his resultlng

_ aggregate sentence would run consecutively, not concurrently." (D.E. 1, p. 4)
lHe also claimed that his trial counsel was ineffective for failing to object
: the leadershipwenhancementrinhthe "suilty plea phase" and ab the "Sentencing
phase " (14.). | |

On April 20, 2018 Del-Valle filed a motlon pursuant to Rule 59(e) asking.

the District Court to reconsider its denial of Appellant's § 2255 motion, or

to grant C.0.A. However, on November 30, 2018, the District Court.denied'said

motion.

" On'May 30, 2018, Appellant filed his notice of appeal with the District

(2)



Court of Puerto Rico, also a motion to stay the notice of appeal pending thg
. tesolution of his Rule 59(e) motion. The District Court of PUefto Rico granted
Appellant's requeét for both motions and motion for leave to appeal in-forma
pauperis. |

' On'January 1, 2019, Petitioner_filed Petition for a Certificate of

Appealability and on April 30, 2019, said petition was denied.

(3)



REASONS FOR GRANTING THE PETITION

Issues for Review

PetltionerlaSSerts.that based on the follow1ng,-the Sixth Circuit erred in
denying his Petition for a C 6.A Petitioner Del-Valle asserts that hlS defense
.counsel failed to explain the element of the offense, the lack of ev1dence and :
facts to meet the element of the offense or.the consequences of defendant s
"plea-to an offense that he is actually-lnnocent of commlttlng, was no ev1dence
to support the 924(c)(1)(A) offense because defense counsel knew that there |

was no ev1dence being that he recelved full disclosure from the Government

 See Un1ted States v. Streater, 70 F 3d. 1314 (D C. Cir. 1995)(Defendant s gu1lty-

} plea was not made knowingly’ or voluntarlly where it was induced on counsel s
A"flawed adv1ce) . .
The Pet1t1oner asserts that in the year 2013 when he was adv1sed by the
sentenclng_court, by his own attorney and theiprosecutor that mere'assembly
'With his cosconspirators.would trlgger an offense ofraiding'and abetting in
'the,carry and use of a firearm.ln furtherance of a>drug_trafficking_crime

would supportha conviction'under 924(c)(1)(A)- he received critically'

" . incorrect advice. The fact that all his advisors acted in good faith does not

mltlgate the 1mpact of that erroneous advice. Its consequences for Petltloner .
' were Just as unfalr as if the Court and counsel know1ngly mlsled h1m in order 7
“to- 1nduct h1m to plead guilty to a crime that he did not commit. Smlth V.

Grady, 312 U.S. 329 (1941) Henderson v. Morgan, 426 U. S 637 (1976)

:Petltloner s conviction and punlshment on the 924(c)(1)(A) charge ' 'are for .an

act that the law .does not make crlmlnal.ﬁ See Justos C. Rosemund v. U.S., 572

U.S. 65; 134 5.Ce. 1260 T..Ed. 2d 248.
Accordlngly, Mr. Del—Valle submlts that an unarmed acCompllce like hlm B

cannot aid and -abet a v1olatlon of 18 U.s.C. Sect1on 924(c)(1)(A) unless he

)



has foreknowledge that his confidant-will commit "the offense with a firearm,
~and as he can tell he Never sawianyone carry or use a firearm while dispensing
(selling) 3 to 6 dollars worth of cocaine to a drug user. The prosecutor
himself stated that ln'Count One of the Indictment, see Exhibit A, Criminal
Indictment Count One over act Del—Valle's role in the drug business was to

" buy every other day $200.00 worth of packed cocalne, each pack cost two dollars,
and he sOld to tne user for three aollars Hence, he made one dollar profit per
“each’ pack. That is 1/20 of a gram. However, since he was ‘also a user, the .~
profit made was almost nothing. He never possessed ounces or kilograms
Aquantities. He never reached that level, because he was a user himself. Del-
Valle:honestly submits that he_has never. owned a gun or any type of weapon
other than, at times, a paCked.knite.'The best proof-to that waS-that he was -
- often searched by:the narcotic agent or by the police vhile he was driving, and . .
they never found any gun or any type*of'weapon on him nor'ln the car he was

: driving;‘Also, he would like to point out that although he dealt with thevuser,b
in no way, shape or form he ‘was a leader of anyone He only bought two or three

hundred dollars of packed cocaine and used some whlle selllng the rest for

_three hundred dollars each.

. Moreover, he finished high school and attended several college classes.
See EXhibit_B,Sentencing Tr. P. 14. Also PSR. Also, and very important, is the
fact that the prosecutors had no evidence that Del-Valle possessed any type of
%weapon, or~that‘he wasfa~leaderwof~any0nel In fact3-When~he~nas~arrested,.he
asked his.first attorney, Mr. Fernando Carlos, what type of evidence the
prosecutor had against hin and.counsel Mr. Ferndando Carlos told.him was that
he asked the Governnent.for the discovery»and the Government told counsel Mr. :
Fernando Garlos that the only evidence that they had against Mr Del—Valle was

the testlmony of two of his co-conspirators, and he recalled that he told hls

 Counsel that he knew them because they were drug users~like,him. He also told.

(5)



his first counsel that tne dates in tne Indictment were not right because in

some of those years he nas.in_the United States, in Boston and Florida looking

for a job‘as a barber or male nurse. However,p because the lenguage barrier_

- being a problem, he wds not able to continue. Hence, he returned to Puerto
Rico. Moreover, Del—Valle respectfully. submlts that the conviction for aldlng
“and abettlng, the use and carry of a firearm in violation of Title 18 U.S.C.

¥ 924(C)(1)(A), in Count Number Six is constltutlonatly invalid and muscvoe
Set aside 'in the interests of Justice because Del-Valle was not informed of
important constitutional right, nor provided with effective assistance of
counsel,'in that couneel failed in explaining the element of the-offense? the
lack of evidence and the fact to meet the element of the offense or the
COnsequences of Del-Vallefe piea to Count'Number Six of the criminal

- Indictment. _7 |

In the context of gu1lty pleas, the U. S Supreme Court announced that
‘counsel must give obJectlvely reasonable adv1ce before the presumption of

effectlveness will be applled Hill v. Lockhart, 474 U.S. 52,.106 S. Ct. 366

,(1985). A defendant should be made aware of the relevant circumstances and
likely'consequences‘so'that'he can make an intelligent choice." Teague vz
Scott, 60 F.3d 1167, 1170 (5th Cir. 1995),-Ineffective Assistance of Counsel
at the plea stage of a proceeding will render the plea invoiuntary Hill, 474
U.s. at 56, 106 S. Ct at 369. Counsel owes a duty to ' a551st his client in

* deciding whether to plead- gu1lty " Herrlng v. Estelle;-491-F.2d 125, 128 (5th

Cir. 1974)(citing Walker v. Caldwell, 476 F.2d 213, 224 (5th}C1r. 1973)).

~ Proper investigation requires an attorney to consult with the client on

matters regarding defense strategy.;Florida v. Nixon, 534 U.S. 175, 179, 125
S.Ct. 551, 555 (2004). '"Meaningful discussion With one's client is one of the

'cornerstones of effective assistance of counsel.' Martin v. Maggio, 711 F.2d

1273 1280 (5th Cir. 1983)(c1t1ng Gaines v. Hopper, 575 F.2d 1147, 1149-50
(6)




(Sth Cir. 1978).

The Sixth Amendment to the U.S. Constitution guarantees that criminal
- defendants are entitled to the assistance of_counsel in presenting their ‘
‘ defense. The High Court‘has stated, "The right to connsel is a fundaﬁental
rlght of criminal defendants; it assures the fiarness, and thus the

legitimacy, of our adversary process ' Kimmelman v. Morrlson, 477 U.S. 365

374 (1986). Furthermore, the'conrt'has recognized that the rlght to counsel

is the right to effective assistance of connsel.ﬁ McMann v. Richardson, 397 .

U;S.v759; 771 (1970) (emphasis added).

Further;:as'set forth in this petition, theredwas no’evidence'orvfaets"
upon which Del-Valle could have entered a plea of'guilty'to the aiding and'.
. abetting weapon-charge At best 'from?the reading from the agent's report,
Mr. Del-Valle was:never present when other 1nd1v1duals engaged 1n acts w1th ’
the-agents 1nterpreted as a drug transaction, nor the cr1m1nal complalnt or .
themIndlctmentmmentloned;anydovertvact.done by Del-Valle to. prove theAaldlng
and ahetting charge in Count Number Six of the criminai Indictment. It
appearsfthat"noﬁfirearms were ever. recovered.nor.does the record denoteﬁthat .
any fireatms. were seized nor were everdsubmitted for'fingerprint testing and
‘evaluation. | |

.Furtheremore,_Petittoner Del-Valle submits that the criminal record is
silent as to any admission hy Del-Vaile that he would'allow other members of
the oonspiracy to carry and usé fireafms”in furtherance of a drug |
trafflcklng crime. It should be noted that Del-Valle never ''debriefed the
.prosecutor,' nor he ever met w1th the prosecutor Mr. Del-Valle was not
- present when his defense counsel negotlated the plea agreement with the
prosecutor. Consequently, when the prosecutor asserts that Del-Valle
acknowledges that he'would use and oarry a firearn during and in relation to

the drug trafficking activities, and would allow other ‘members of the

)



conspiracy to carry and use a firearm, he was not queting anything that Del-
Valle said because he never spoke to the prosecutor. In support of these '
allegatlons Del-Valle presents, as evidence, the Plea Agreement Transcript
of his change of plea hearing and the Senten01ng Transcript as Exh1b1ts A, B
and C. Also, very important wae the fact that in'Del-Valle'S'best tecollection
'18 that he only saw hlS defense counsel, Mr. Zayas on his court dates and
one of the reasons was because of OVercr0deng at the Puerto Rlco facility he
" and many others were“transferred'to“UfS;P.'Atlanta ever a period of four -
months. Moreover, the District Court, at sentencing, used the statement that
was.made by the prosecutor at the-changevof plea hearing at p.12, lines 1-2,
Athese~statements were not made by Del-Valle difectly, yet this proeecutor's
.unfounded statement was highly_prejudicial. In addition, defense counsel also
failed to explain the drastic consequences of the_effect of such a conviction,
that being it will operate as an enhancement to a subsequent offense such that
will mandate substantial incarceration be it within the jurisdiction of the
.'states or within Federal jurisdiction. Federally; this unconstitutional prior
convietion would not be.allowed a prisoner to gontoea camp; or the residential
500~hour drug program and many more-dubious effecté.'

When the evidence that could be produeed by,the prosecutor at tfial is
insufficient to sustain a conv1ct10n and. the attorney falls to raise a

challenge to the ev1dence e.g. Boykln v. Alabama, 235 U.S. 398 (1969)

v(ineffeetive~assistanceﬁof=counselwwhenwanwattorney fails to raise -
sufficiency of the'evidence'challenge at sentencing when the evidence was
insufficient to eustain a conviction. In the instant case, Del-Valle was
convicted in Count Six pursuant to an admission of guilt.based en the
advice of his defense'counsel that the offense could be proven beyond a

reasonably doubt. See Cooks v. United Stateé, 401 F.2d 530, 532 (5th Cir. 1972)

(where counsel has induced defendant to plead guilty on the patently erroneous

]
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advice that if he does not do 50 he mey be subject to a sentence six times
more severe than that which'thevlaw would really allow, the proceeding serely'
fits the mold we describe as a "farce and mockery of justice"). |
MOreover,AMri DelfValle submits to this Henorable Court that he‘neVer'
carried or used or‘poesessed any kind of firearm, nor did he ever seeAa co-

conspirator with a firearm or allowed anyone to carry or use a firearm. He

‘clearly did not have the power to tell anyone what they should or should not do.

. Alsp, .the.Plea.Agreement.contradicted the prosecutor's -statements that he

allowed other members of the conspiracy to carry and use a firearm. Please see

Plea Agreement, pg.2, lines 11-18:

"I. Counts to which Defendant Pleads Guilty"
(End of quote pg.l and pg.2 of the Plea Agreement).

Based upon. the above, it is clear that the prosecutor overarched as to the

/!

contents of the Plea Agreement, since it is clear that in the Plea Agreement, -

~Gui1tymPlea, Transcript and at the Sentencing Hearing,jDel-Valle, at no time,
.said .that.he allowed‘anyone to carry or use a firearm. Tt is clear that the
‘knowledge that his'co—conspiraters.had'a f%reafm; It is clear that the
- prosecution -overarched en the subject matteerwaount-Six'and this was
pfejudicial beeause in-the manner in'which the sentencing Court applied Del-
Valle's sentenee,.as those statements were made by Del-Valle. See Exhibit C,
Sentencing'Transcript, pg.11. o |

A plea of guilty .fs comstitationally Vaiid only to the exfenf it is

"voluntary" and "intelligent." Brady v. United States, 397 U.S. 742, 25 L.Ed,

-2d 747, 90 S.Ct. 1463 (1970). We have long held that a plea does not ‘qualify
as intelligent unless a criminal defendant first receives "real notice of the

-true nature.of .the charge .against him, the first and most universally

recognized requirement of due process." Smith v. 0'Grady, 312 U.S. 329, 334, _.

85 L.Ed. 859, 61 S.Ct. 572 (1941).

Since Del-Valle did not receive adequate notice. of the offense to which
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helpleaded guilty és to Count Six of the-Indictment, in violation of § 924(c)
(1)(A), his plea was:involuntary and the judgment of cdnviction;iﬁ that count
was eﬁtered without due process of law. The plea could not bé VOluntarY-in the
’senée that it constitufed an intelligent*édmission'that he committed the
offense unless Del-Valle receivéd "real notice of the true natqre of the
cﬁéﬁge against him, the first énd mdsf-universally recognized requirement of

due process." Smith v. O'Grady, 312 U.S. 329, 334, 85 L.Ed. 859, 61 S.Ct. 572.

-- Where -the. record discloses that defense coﬁnsel did not purport to étipulate
that Del—Valle had the requisite intent or explain to him that his plea would
be admission of that fact, and he made no factual statement of admission
rﬁecessariiy_implying_thét he had such intent, it is impossible to éonclude
that~his plea to the unexplained.charge of aiding and abetting the carrying,
use and pqsseésioh'of a firearm in furtherance of a drug trafficking crime
and allowed séme of his co-defendants to carry and Qse the'fiféarm-in
furtheran;e of a drug trafficking crime in violation of 18 U.S.C. § 924(c)(i)
(A).' See Rosemond, 572 U.S. 65 (2015). | |

A jﬁ:y convicted defendahtbbf using a gunlin connection with a drug |
trafficking crime, iﬁ violatioﬁ of'18‘U;S.C. § 924(c), and the U.S. Court of -
Appeéis for the Tenth Circuit rejected defendant's argument thét an
instruction and district court gave thé:jury on aiding and abetting the
commission of an offense under § 924(c) was erroneous and affirmed the
‘conviction. ThelU.Sq Supreme Court granted certiorari.ATrial court's
~ instruction that the jury coﬁld find defendant guilty of violating 18 U.s.C.
§ 924(c), as én aider and’abettor,-if-he knowingly participated in drug
traifficking crime and knew that accbmplice used a firearm in committing that
crime was erroneous as it failed to require proof thét defendant knew in
advance that accomplice‘was'armed. Rosemond, U.S. 572 U,S. 65. _ |

Defendant was charged with using a gun in connection with a drug

(10)



trafficking crime, in violation of 18 U.S.C. § 924(c), or, in the alternative,
aiding and abetting that offense under_18 U.S.C. § 2, after he;participated in
an attempted‘eale of marijuana.to tno buyers and shots were fired at the buyers
after the huyers‘took?the-marijuana and ran. The district court instructed the

© jury that they could find defendant gullty of violating § 924(c), as an aider
and abettor, ifi'the ev1dence'showed that he know1ngly and actlvely part1c1pated
in a drug trafflcklno crime and knew fhat an accomp1lce used a flrearm in the
commission . of a drug trafflcklng -crime, ‘and the jury found. the defendant '
gu1lty of violating § 924(0) The Supreme Court held that the district court's
1nstruct10ns were erroneous because they failed to requ1re proof that defendant
knew 1n advance that one of his cohorts would be armed. In telling the jury to
'con81der merely whether defendant "knew his cohort used a- flrearm," that did -

. not d1rect the jury to determine when defendant obtained the requ181te

: knowledge i.e., to decide whether defendant knew about'the gun in sufficient
time to withdraw from the crime. Del—Valle, like Rosemond, the defense counsel '
falled to adv1se the senten01ng Court that the Government d1d not have any
evidence that Del-Valle aided and abetted anyone in the,consplracy to carry and
use a firearm in fnrtheranee of the drug.trafficking erime.»Also, Mr.iDelfvalle,.
‘minutes béfore his sentencing, he had a notion to withdraw his guilt. Plea at
Sentencing, pages 3, 4 and 5, lines 1-125. The Indictment failed to mention
that the defendant knew in advance that his accompllce was armed Wlthout

knowledge, there is not act of aiding and abetting to violate §- 924(c)(1)(A)

as 1n~Del—Valle_s case.
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CONCLUSION
_ The petitioh for a writ of certiorari should be grénted.

| .. Reépéctfullyv ,'Subﬁﬁf;té'd, .
i lueli bialy

© Date '5393«20/7 _
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