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QUESTIONS PRESENTED

I Whether the City of Austin, as a municipal government employer
violated the Appellant’s federal and state law rights secured by the
United States Constitution and Acts of the United States Congress.

II.  Whether Federal Rules of Civil Procedure, Rule 12 (b) (6) was used
in contravention of the United States Constitution’s Seventh Amendment
right to jury trial. ‘

negligence and violate the “due process” rights of employees, as it relates
to their property interest in sick leave. ‘

IV. As a matter of Due Process and pursuant to the Civil Rights Act of
1866 which was enacted to protect All Persons in their Civil Rights, and
furnish the Means of their Vindication.

JURISDICTION

Jurisdiction is properly conferred pursuant to The Judiciary Act of
1789 which gave the Supreme Court original jurisdiction to issue writs of
mandamus (legal orders compelling government officials to act in
accordance with the law), as well as, the All Writs Act of 28 U.S.C. §1651
and 28 U.S.C. §1658. This controversy arises under Article III of the
United States Constitution. Also, pursuant to 28 U.S.C §1738 Full Faith
and Credit State and judicial proceedings, as there is an official Court
Writ issued from the 167t District Court out of Austin, Travis County
Texas. '
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negligence and violate the “due process” rights of employees, as it relates
to their property interest in sick leave.

IV. As a matter of Due Process and pursuant to the Civil Rights Act of
1866 which was enacted to protect All Persons in their Civil Rights, and
furnish the Means of their Vindication. .
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STATEMENT OF THE CASE

Blayne Williams (“Williams”) has effectively exhausted every legal

.renle'dy that is aﬁorded under both federal and state 1aW Spec:lﬁca]ly,
Williams has exermsed his constltutlonal nghts and - suceessfully -

~ petitioned the government for his “redress of grievances,” which were

namely Art Acevedo, the ‘former Ch_tef of Police. Equally, Wi]]iams

_asserts that multlple Clty of Austin oﬁicmls from the laW ‘department . '

unlawflﬂly used, possessed, and dlssemlnated records unlawfu]ly

WﬂJ:Lams was not afforded any due process protectlons in official

‘proceedings as guaranteed by the Umted States Constitution.

Effectively, Williams raises “color of law” violations, which trigger

- protectlons under the Umted States Constltutlon and pursuant to

multlple Acts of the United States Congress Moreover Wﬂhams has

S Slated without any due Process—by- TheCityrot Austimandstsoifcmse———

ascerted state law claims that are transactional and have a common

nucleus of operative fact, as they “arise under” the zone of protection of

federal law. City. of Austin official's grossly and egregiously add new
meaning to the “shock the conscious”~ standard as articulated by-the. -

‘United States Supreme Court.

B 7 T .



- A statement. of t”se case is as fo]]oWs;ﬂIhis_Qaie_hlltl'IQSSe_S_pnﬁ_b_&d B
official and unofﬁcml act after another Wherever the fraud triangle is
found, it can be concelved that there Wﬂl be retahatlon and consplracy
intertwined therein; Arthcevedo in nine (Q) years of employment at the

Austin Police Department brought back “J aeksonian” like admi_ﬁistrative

‘—‘—““poﬂCIes—anﬂ—procecnﬁ@s——i ﬂe—lﬂw—@ervme—mwrms_x,reawu by the———

Pendleton Act were rendered meﬁ'ectuaL as Acevedo created a spoﬂs.
system at the Austin Pohce Department Under Acevedo the civil
service system became a system of appointment and Acevedo handprcked
and appointed vanous posmons within the agenc;r, in violation of Texas
civil serv'ice laws. This Was done with the assistance and help of the City
of Austin law department employee’s, namely Ann‘Spiegel, Michael
Cronig, Andralee Lloyd, Basil Ali and Carey Grace. This case addresses

the Civil Wrongs done in contravention of the -enacted United States Civil

Rights,_federal and state laws.

~9o_



JQITMMABTYﬂF‘ T]TE ARGITM'EM}1
The trial court abueed its discretion in sranting the City of Austin’s
19(b) (6) dismissal in granting the City of Austin's 12) (6) dismissal.
The current use of the Federal Rules of Civil Procedure, Rule 12 () (6)is )

being used in a manner that depnves the rights of Umted States c1t1zens :

— . O duerprocessﬂﬁebeventh Amenemen{rguarantees_ and preserves tHEE————

by ] Jury under the common law. By the stroke of his pen~d udge Sparks
extmgu:shed rights preserved under the const1tut10n and terminated any
duie process that would have been material to thls controversy. Moreover

'tne said judge made a citizen a “vexatious.]itigant” under the City of
Austin’s advd_sement, but Williams W'as never advised ~of any actions or
put on notlce or prov1ded an opportunity to defend agamst those

a]legamons Thls was done without rev1ewmg any evidence or utilizing

any of the Federal Rules of Ev1dence The veracity of this argument is

memorialized in the judge’s order gra.ntmg dismissal which a timely

'eppeal was filed.




ARGUMENTS

I Whether the C1ty of Austin, as a municipal government
employer violated the Appellant’s federal and state law. rights
“secured by the United States Constitution and Acts of the
Um'ted States Congress. |

A. Time Limitations have been clearly identified by federal
law “arising under” the constltutlon and Acts of Congress.

e L

othervnse prov1ded by law, a c1v11 action ansmg under an Act of
Congress enacted after the date of the enactment of thls section may not
| . be commenced later than 4 years after the cause of action acerues.”
Appe]lant’s cause of action_a_ccmed, as late as 2017, which 1s within the
federal statutes ljjnitations perio& The earliest 'accrua.l date of harm

‘ that could be pertinent to t}ns claim would have been 2014 Appellant

| initiated this lawsuit in 2017 Whlch is still within the timely ﬁ]mg of

this cause of action. .

gy e

B. Federal law pursuant to 98 U.S.C. §1738 provides Full F aith

and Credlt State and judicial proceedings.’
Appe]lant was effectively deprived of due process rights pursuant to the‘

Flﬁ:h and Fou:rteenth Amendments. The district court and the court of

appeals failed to glve full faith and credit to federal law, Wb.lch states -

the following:




The Acts of legislature of any State, Territory, or

Possession of the United States, or copies thereof, shall

be authenticated by affixing the seal of such State,
Territory or Possession thereto.

The records and judicial proceedings of any court of

any such State, Territory or Possession, or copies

thereof, shall be proved or admitted in other courts

within the United States and its Territories and

Possessions by the attestation of the clerk and seal of

the court annexed, if a seal exists, together with a

—ertificate of—a judge Of the —court—that—the—sad

attestation is in proper form.

Such Acts, records and judicial proceedings or copies
thereof, so authenticated, shall have the same full faith
and credit in every court within the United States and
its Territories and Possessions as they have by law or
usage in the courts of such State, Territory or:
Possession from which they are taken. :

“Where a court failed to observe safeguards, it amountsto a denial of due

process of law, court is deprived of juris.;’ Merritt v. Hunter, Kansas CA.

170 F.2d 739. In addition, Art Acevedo (“Acevedo”) and each one of the

named City of Austin‘officials committed criminal acts that deprived

'Appellant. of his constitutional rights. A government officer with some

P o o

' of Houston, 487 S.W.3d 154 158 (Tex. 2016). ~ o

discretion to interpret and apply law may nonetheless act ‘without legal
authority,” and thus, if he exceeds the bounds of his granted authority, if

his acts conflict with the law itself. Hous. Belt & Terminal Ry. Co. v.-City
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reqmrements for expunctlon of crimjnal records. Tex. Code Crim. Proc.

Art. 55.01. A person is not entitled to expunction until all of the statutory

_conditions are met. Tex. Dep’t of Pub Safety v. J HJ., 2T48. W 3d 803,

806 (Tex. App. - Houston [14th Dist.] 2008, no pet.)., Appellant was:

——EEecﬁvely—g?aﬂted_annauJLder by-the—1b Tth-DiStrIct: wun,_d uﬂge—m

Dav1d Wablberg presiding. In violation of Texas statute, as enacted in

the CCP — Chapter 55, each one of the named Clty of Austin officials,

unla_wfully used expunged records. Statutes are to be analyzed “as -

cohesi&*e contextual whole” with the goal of effectuating the Legislatures

intent and employmg the presumption that the Legislature inteﬁded a

just and reasonable re

sult Sommers for Ala ‘& Dunlavy, Ltd. v. Sand

. Castle Houses, Inc., 521 S. W 3d 749, 754 (Tex. 2017) (c1tmg Tex. Gov't

Code §311 023 . 3)).

A cou.rt s analysis 1s limited to the plam meamng

of the statutory language unless a dJﬂerent meamng isapparent-from

- the context or the plam meaning leads to absurd or nonsensmal results i

Jaster v. Comet II Constr., Inc 438 S W 3d 556, 562 (Tex. 2014) (quotmg

Molinet v. Kimbrell, 356 S.W.3d 407, 411 (Tex. 2011). This court must

" give full faith and credit to the Final Order issued by the 167th District



§1738. Moreover, although the relevant expux_lctien language is located
in the CCP, an expunction proceeding is civil in nature. State v. Beam,
596 S.W.3d 392, 303 (Tex. 2007). The presumption of Courts is that the

Texas Legis]ature intended for all of the words in a statute to have

i nT fn_f’hp_(‘(‘p‘

met,_J_udge_Wab]ngg_on_JM 10, 2014, pursuant to 28 USC.

art 55.03 — The Effect of Expunction is, stated as follows: (1) the release
, maintenance, dissemination; or use of the expl_mged records and files for
| any purpose is prohibited; (2) except as proﬁded in Subdivision (3) of this

article, the person arrested may deny the occurrence of the arrest and the

existence of the expurlction order; and (3) the person arrested or 'a_ny.

other persor, When questloned under oath in a criminal proceed_mg about
an arrest for which the records have been expunged may state only that

the matter in question has been expunged. Tex. Code Crim. Proc. Art.

'55.03. I o

The City of Austin officials, namely Art Acevedo, Ann Spiegel,

Michael Cronig, Andralee Lloyd, Basil Ali and’ Cerey Grace, all have

unlawfully violated t_h_e_p_ub]ie policy mandate Ver_lacrted by the Texas -

‘legislature and the statute, as codified in the CCP — Chapter 55. In doing .

¢



so._these officials have effectively deprived the Appellant. of his due
process rights and the legal -eﬁ'ect of a Final Order, .pursuant to the
statute. There is a criminal provision in the statute, pursuant to artlcle
~55.04, which states the follo%ing: | |

 Sec. 1. A person who acquires lmowledge of an arrest while an

—eiheer or_empioyee:ni_tne State: 5T Of ATy Hpercy-or=other- eum,ywl -the

state or any pohtlcal subd1v1smn of the state and who knows of an order

expunging the records and files relating to that aIrest commits an offense
if he knowingly releases disseminates, or othemse uses the records-or

files. Sec. 2. A person who knowmgly fails to return or to obhterate

1dent1fymg portions of a record or file -ordered expunged .under_ this

chapter commits an offense. Sec. 3. An offense under this article isa

Class B mjsdemeanor ln order of appearance in these pleadmgs Art .

Acevedo A_nn Sp1egeL Michael Cromg, Ahdralee Lloyd, Basil Ali and -

+hp

‘Carey Grace all knew of the bmal Order-issued by-tae émtnet_egm.———-—

Speciﬁcaﬂy, as government officials they were formally notlﬁed and put
on notice on January 10, -2014 when Acevedo was mailed a certified copy

of the order by Umted States postal service. Also, on May 5, 2014, and

on J une 16, 2014, ‘atan oﬁicml proceedmg when they unlawfully used the

(oo



records in viclation of the Final Order at a n arbitration hearing. A formal
motionin hmme was filed and djsregarded by the Innenendent TEjrd
Party Heanng Examiner, Who exceeded his ]unsdlctlon in a]lowmg the
records to be used. The Independent Third Party Heanng Exammer who

was a trained laW'yer violated the statute. as well and his order reflects

the ~iolation The Austin Police uepanmenr, \Arm’}—hﬂs —zrroiica=

policy, which recites the statute from the CCP and mandates fu_'ll
‘compliance with the law for all APD emp_loyees A municipality can be
- found liable under 42 U.S.C.S. § 1983 only where the municipality itself
causes the constltuhonal v101at10n at issue. It is only When the executlon '
of the government's policy or custom inflicts the injury that the
municipality may be held liable under § 1983.” CLty of Canton v. Harns .
489 U.S. 378, 380, (1989) City of Austin oﬁﬁma]s are sub]ect to cmm_nal

punishment if they know of an expunction order Wnen they release or use

arrest records subject to the order. Tex. Code Crim. Proc. Art. 55.04 .
(deﬁnlng asa Class B misdemeanor the knowing release, dJssemJnatmn,

or use of expunged records or ﬁles Tex. Code Crim. Proc. Art 55. 04)




' Citgrnt Avietin officials acted “ultra vires” and mmmitted frand_and other

unlawful acts thus violating the Appellants due process rights.
Appe]la_nt asserts that City of Austin officials committed and engaged in
fraud. The elements of ﬁ'aud in Texas are as follows: (1) defendant made

a.material misrepresentation that was false, (2) defendant knew the

nrmnnne

et 7 =

without any knowledge of its truth, (35 the defendant intended to induce

the plaintiff to act upon the representation, and (4) the plaintiff actually
and justifiably relied-on the representation, which caused the injury.

Ernet & Young, LLP. v. Pac. Mut. Life Ins. Co., 51 S.W.Sd 573, 577 (Tex.

200 1). On May 5, 2014, during an oﬂic1al proceedmg W1th Clty of Austin -
officials at the pohce headquarters building located at 7 18 E. 8th Street

in Austin, Travis County Texas, the Appe]la_nt put city officials on notice

by notatmg on an official government record the initials T.I.A.C,, (Whlch

stands for ThisIs A Crime). Acevedo never questloned., nor has any other
APD poliee officer ever indicated such a notation by his signature. For a
plaintiff to bring himself within the protection of due proce-ss claims, a

_right adversely affected by action of administrative body must be a vested

property right. Williams v. Hous. Firemen’s Relief & Ret. Fund, 121

'.10)



_SW 3d 415 422 (Tex_App_2003) During this official proceeding, both_

Acevedo and Spiegel were present and handed the Appellant records that

‘were not redacted,.as if the law allowed such, but also, were observed

committing a criminal act in the presence of a Texas peace officer. This

criminal offense was later reported to APD without any legal effect. More -

= —iTpOTtaTly — the—{r AT —COREL (e~ aait ~Capitt rted=by=Aeevedo=rane:

Spiegel was (1) there was a material representatidn that was false as

records were physically presented to the Appe]lant which were part of a

judgee Final Order' (2) Acevedo knew the representation was false, as

,' one day later, May 6, 2014, he had his records manager Collen Waters

matena]ly represent that all records ‘in APD’s’ possessmn were

obhterated and destroyed (3) Acevedo and Splegel mtended that

: Appellant rely upon the1r representahon and induced the Appella_nt to

act upon thexr representatlon, as oﬁ’imal records were svgned by. the

parties, and (4) Appellant actua]ly and justinably relled on the

representatlon, Whlch caused him injury as it was a criminal oﬁ"ense and :

the records were used in multiple ofﬁmal proceedmgs afterwards

City of Austin oﬂic1als engaged in md1v1dual ultra vn'es acts and are

SO U

jointly and severally liable.

11



Art Acevedo (“Acevedo ) has a past hJstory of committing acts of
civil rights violations. As.an employee with the California Highway
Patrol (“CHP”), Acevedo violated express provusmns of the California

Penal Code as a law enforcement superwsory official. Cahforma Penal

~—rCode §8§630 — 637 5 were enacted by the leglslature “tp ensure an

ISty L AL
— R . A

i_ndiv{duals nght to control the ﬁrsthand dlssermnatlo‘n of‘conﬁdeﬂﬁal——-—-____.t £

communication, and ... to strongly protect an individual’s pnvacy rights.”

More flmp'ortantly,l The CIPA, found ot California Penal Code §630 et seq.

was enacted in 1967 for the express purpose. “to protect the right of
privacy of the people of the state.” Penal Code §630. Acevedo was hired

by CHP in 1986 according to his affidavit. Acevedoasa CHP supervisor :

and employee engaged in illicit meretncmus sexual conduct W1th a

'subordmate CHP oﬂicer Cynthia Martmez Durmg one of their illicit

sexual encounters, Acevedo urged and suggested that Martinez let him

" photograph her performmg oral sex on him. Martinez acqulesced and

allowed the explicit photographs to be taken by Acevedo

~ Acevedo betrayed Martinez's trust and showed the photographs to
numerons CHP officials, mcludmg two (2) rankmg Lleutenants who told

CHP investigators that Acevedo showed them the photographs. Acevedo

12



his conduct as being ‘de minimis’ because the photographs were

dlscretely kept in the glovebox of his state issued patrol unit. Further, -

~ Acevedo 1ater behind closed doors in a settlement with Martlnez and her

‘lawyer Cralg J Ackerman, who mamtams his laW practice In Cahforma

when called on the carpet lied about the incident and tried to_mmme_____

number (310) 277-0614, admitted to the entire incident. Apiaeﬂant as a

form of “due diligence” and in the interest and fairness of justice, called

and spoke directly with Ackerman, who verified the comments that he
made in the Sacramento Bee newspaper article, which he stated, “all of

. 'Ca]ifornia would be appalled by Sgt. Ace‘vedo s actions,” and indicated

that Acevedo acted maliciously and was grossly neghgent in offending

the laws of Ca_hforma and mwolatmg the policies and procedures of CHP.

In light of Acevedo’s unlawful actlons., W}_nch ruined Martinez’s

career at CHP and which furthers the #ME TOO Movement, the

" "Appellant asserts that his acts were not discrete, but those of a vindictive

and retaliatory 1a§v enforcement official. Appellant is the “Black

- 'Serplco and if nothing else 1s known for ﬁghtlng for the rights of the

- ————————— — -

disenfranchised. Acevedo left CH]? and was hn'ed as the 8th Chief of

‘13



— ___Eolice,-_by_City_of_Anstin__%__CJiy_Mam. i ger, Tohy Hammett Fugrell
Appe]lant 1ocated Futrell, Where. she teaches at 3 local college in Corpus
Christie, Texas, but she has not returned any of the more than half a |
dozen emails sent referencing the negligent hmng of Acevedo. . Acevedo
is no stranger to the Fifth C]ICIJlt Court of Appeals as he violated other

_—pohceomcersum rzlghrs,namew Pory-SorthSmitha=Huber LT"‘.LCQU&'&JM

et al, No51236 (5th. Cir. 2012). This court made the determmatmn that

Acevedo, as the chief of police violated Qmith’s civil rights. A government
officer with some discretion to interprtet and apply law may nonetheless
act.‘without legal authority’ and thus, if he_ exceeds the bounds of his.
granted authority, if his acts conﬂlcts with the law itself. Hous Belt &
Terminal Ry. Co. v. Czty of Houston, 487 S.w.3d 154 158 (Tex. 2016) _
This court could have and should have donie more to restram Acevedo in

. the Smith decision, but fa:led to do S0, Whlch is a collateral reason for the

Injury and harm su_tterea by the Appetant: “Wherea court falled to

obserVe safeguards it amounts to a denial of due process of 1aw court is

depnved of juris. Merntt v. Hunter C.A. Kansas, 170 F. 24 739. .
-Appellant asserts that Acevedo retahated and dlscrnnmatedk

against him in violation of the law and that hlS acts Were ere “ultra vrres

14°



‘ APD had an oﬁicml policy on expunctmn records Acevedo was the sole -

o policy-.maker and ini;entioqa’lly and knowingly violated his own policy. “A
municipa]ity can be foﬁnd liable under 42 U.S.C. S. §1983 only.where the
municip ahty itself causes the const_itdtional violation at issue. It is only

when the executioln of the ‘government's policy or custom inflicts the |

Canton v. Hams 489 U.S. 378, 380 (1989) Clty of Austin oﬁima]s are

subject to criminal punishment if they know of an expupctlon order when
they rglease of use arrest records subject to the order. Tex.. Code Cnm
“Proc. Art. 55.04 (defining as a Class B misdemeénor the kno_wing'release,
dissemination, or use of expunged fecords or files. Tex. Code Crim. Proc.
Art. 55.04).

In the case on appeal, “a ﬁunicipal pé]icy” and the “custom” and

" practice of a muﬁdpal official is the moving force behind the

| constltumonal violation, that municipal GTcial is ATt ATevedo, tﬁ&W
1s 'APD policy 118.10 Expunctlon of Files, Whlch states the followmg' “For
‘the purposes of thJs sectlon, “expunge’ means to remove all data or
materials relating to a ‘particular arrest from all files in such a manner

that there is no indication that such data or matena]s ever ensted or



__...~have_beenxemoved_Th” ecustom_estab]jshed_by_ACeyedo_isretaliatiQn,_____._
\ Cynthia Martinez and Toney Smrth’s cases evinces the. retallatory nature
of Acevedo However, because the court was not so convmcei Appe]]ant

has exerted effort and “due thgence to provrde this court with the

requisite documentation which further evinces the retaliatory nature of - b

___ﬁeeveeH slamtroliovorand-uses ab least-tree-examples excluding—
the Smith decision whioh evinces the retahatory nature of Acevedo. The
retaliatory acts are as follows: First, ._Acevedo on Augnst_ 14, 2013 went
after CLEAT Attorney, Nadia Stewart and expressly threatened to
investigate her husband APD officer Patrick Stewart. Acevedo’s actions. '
were SO egreglous that Stewart hired an “attorney to represent her. i
Stewart s attorney wrote a formal letter to C1ty of Austin officials
regardmg Acevedo’s unlawful conduct Second, ina 2011 memorandum |

of d.lsmphne Mare Oftt, former Clty Manager commumcated to Acevedo

that he had concerns regardmg his Judgment and a few years later, in
another memorandum Ott gave Acevedo formal dJsc1phne which
| resulted in five (5) days off and loss of pay to Acevedo for msubordmatlon.

' -In his second memorandum, Ott conveyed to Acevedo that APD staff at

16



not to do so.

A

‘Fmally, Appellant has asserted since February of 2011, that Acevedo was.

YU
o e R R e e e

retahatmg agamst him. Spec:ﬁca]ly Appe]]ant told two (2) dozen APD

ofﬁcmls about the un]awful acts of retaliation and verbally reported

complamts at Je5st fitty (00) fImes, Doth— eﬁ—&usy—anu_unzuut:y_tha : __

Acevedo was retahatang against him w1th no ~success. The acts |
complained of were even to other law enforcement agencies such as, the
" FBI, Texas Rangers, Travis County — DA’s Oﬁice Attorney Creneral s
O‘Eﬁce and the Texas Comm1ssmn on Law Enforcement None of these
agenc1es filed a formal report. However, on March 10, 2015, Appellant
in comphance W1th Texas law, Whlch imposes a duty on its peace oﬁicers '.
, to report offenses committed in theu' presence or view. The Appe]lant

fdrme]ly reported and filed two (2) APD offense reports with physmal

_evidence to substantiate those aJlegatlons.
Acevedo commits unlawful acts that are felony offenses and an offense
classiﬁed as a misdemeanor. Misuse use of official information, pursuant

- to-the Texas Penal Code, section 39.06 is a Felony ThJId Degree

Tan_lpering with and fabricating ev1dence is a Felony Third Degree. The

17"



. - ~records—used_by~ Acevedoon May -5, 2014, Were.. solely_the Appellants_.____ —
property. Appe]lant gave no City of Austin oﬁic:LaL mcludmg Acevedo the
consent to use those records. The Traws County court clerk gave the
Appellant the sole property rights to the records pursuant to the State of

Texas statute under the CCP — Chapter 55, Acevedo engaged in the theft

m—of—the—property—when_he_unlamiuﬂv~used tnoseﬁrecorus* which-were

| eﬁectlvely expunged under a Fmal Order from the district court. Acevedo .
engaged in acts of cyber _smearing” and “cyber- bquylng” both are terms
of art. This court is enCouraged to adopt “cyber-smearing’ and cyber-
bullying,” as terms of art because it fosters protecting individua]s from |
unlawful violations of pnvacy on the internet and social media outlets
Employers commit cyber-bu]lymg When they allow their employees to
use his or her authonty to bu]ly another employee on soc1al_med1a or

through other forms of the medla. Appe]lant is a victim of, as Suffers

from Acevedo’s unlawful acts of cyber-smearmgﬂ—aﬂd—cyberrbuﬂﬁ&g————
Speciﬁca]ly, Acevedo’s cyber smearing and bulling are vrolatlons of the

| Texas Labor Codes, Blackhstmg statute which states the following: A
person comrmts an oft'ense under Texas Labor Code, sectlon 52. 031 if the

- person: (1) blacklists or.causes to be blackhsted an employee; or (2)

18



__conspires.or contrives by.correspondence or any other manner to prevent

an employee dlscbarged by a corporatlon, company, or md1v1dual from

procuring employment_.,_ Brim v. EmnlMobzle Pzpe.lme Co., 2006 U.S.

'

Dist, LEXIS 27155, 2006 WL 1280949. Acevedo blacklisted the Appellant

and violated the Meet and Confer Agreement “confidentiality” clause and

nedienceto ;a]lﬁtate ;md locdr_-.._._______. . ; - ~w

laws is not an unreasonable 'requirement to make of a policeman. Vick v.
Waco, 614 SW.2d 861, 1981 Tex. App. LEXIS 3416.
Ann .Spiegel. .Spiegel, intentionadly and knowingly'deprived the.
| Appellant of his due orocess rights and violated Texas law on Ma;.T 5,
'2014, ‘and June-‘ 16, 2014, when she intentionally and purposefully used .
records which were subject to the district courts Fmal Order. Cify
officials are subject to criminal punishment if they know of an expunction

order when they release or use arrest records subject to the order. Tex.

Code Cnm Proc. Art 55. 04 (deﬁm_ng as a Class B misdemeanor the
knowmg release, dlssemmatmn., or use of expunged records or ﬁles) On
J une 16, 2014 Splegel was eﬁectlvely put on notice during the oﬁicral

proceeding brought against the Appe]lant Splegel Wron@ﬂly concluded

that she could srmply redact the records which contravenes the law

19
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_ According _to the Texas Supreme Court, the proceedings under the -

xpunctlon statue contemplate a uniform proceedmg mvolvmg all of the
agenc1es with an interest in the former defendant s cnmmal records as
these agenc1es share not only interwoven but 1dent1cal mterests with

respect to u_mform management of records Expunctlon by on.ly some,

decision to invalidate the expunction of some records invalidates the
order as to all of the records expunged See Ex parte Ellwt 815 S.W.2d
at 252. City of Beaumont v. J.E.M., No. 09-10-00537-0\7 , ZOll Tex. App.
LEXIS 7057, at 12-14 (App Aug 31 2011). Appellant suffered injnry,

Which 18 causally connected to the actions of Splegel who effectively made '

the Final Order of no effect, essential mvahdatmg the whole order - .

without any due process. Article 55.02 does not appear to allow for

selective, content based redaction or return of records within an arrest

‘——ﬁiﬂelahﬁg—te-eﬁeeat—ef—mulnpmmes_bcd U State, 438 S.W.3d 838,

839 (Tex App 2014). The law mqmred obhteratton and destruction of
the records D. P S.v. Deck, 954 S.W. 2d 108 112 (Tex. App San Antomo
1997, no pet) Appe]lant appropnately ﬁled a criminal offense report

against Splegel for her- unlawful conduct Whlch const1tutes a third
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.degree_felon_y,lmtAceYe_do obstructed 3_ust1ce and no enforcement action

was taken. Today, Spiegel works as a City Attorney — (hty of Houston,

for none other than Art Acevedo.

Michael Cronjng. Michael Cronig (“Cronig”), another C1ty of Austin

law department employee violated the Appellant’s due process rights on

A

A 1 = oasc T RK oA O E—— sk
March 15, AUL{),—aﬁﬁ—ivi;ditﬂ--ﬁb‘q——aE—luf,

knowingly used records that rvere part of tlde district courts Final -Order.» |
Cronig submitted the records electronically by email to the. Independent
Third rarty Hearing Examiner, which constituted the criminal violation
of Misuse of Official Information, which is a third degree felony. Cronig,
as well as, the other city oﬂiciels assert that the records were redacted, -
but they rvere not redacted A copy of the records eent by Cronig are
attached as an exhlblt Texas. laW precludes any use of the records once

a Final Order has been issued, there_fore the records submitted by Cronig

could not have been used for any purpose. A government oiiicer With

some discretion to interpret and apply law may nonetheless act ‘without

legal authority and thus, if he exceeds the bounds of his granted

authority, if his acts conflicts with the law tself Hous. Belt & Terminal

Ry. Co. v. City of Houston, 487 S.W.3d 154, 158 (Tex. 2016).
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. Andralee Lloyd . Andralee Lloyd (Lloyd?); violated the Appellants ...

due process rights and committed fraud upon the court. In October of

2015, Lloyd deposed the Appe]ia.nt. and intentionally and knowingly used,
possessed, and disseminated records that were part of the Final Order.

The Fifth Circuit Court of Appeals held that when there is such an

856 (6th Cir 1970). Appellant was depnved of due process in violation

of the CCP and the Fifth and Fourteenth A_mendments to the United
States Constitution. A government officer with some dlSCI‘BthIl to
interpret and apply law may nonetheless act ‘without legal authority’ and
thus ]f he exceeds the bounds of his granted authonty, if his acts’ conﬂlcts
with the law 1tse1£ Hous Belt & Terminal Ry. Co v. City of Houston, 487

S.W.3d 154, 158 (Tex 2016). Texas law pursuant to the CCP aJlows for

the denial of an incident once the Final Order has been grantei Lloyd_ -

effectively extinguished that right without due process. In February of |

2017, Lloyd committed fraud upon the court during oral arguments at

the Fifth Circuit Court of Appeals. Lloyd intentionally and knowingly.

misrepresented material mformation that she was precluded from

communicating in violation of ,pubhc policy under the Texas Local



Government Code = Chapter 143 and. Gerri’cy _I;ightsr. _'V_Vh.i.éh are codified . .
in the Meet and Confer Agreement, as pert of collective bargajrning under
the Texas Local Government Code — Chapter 174.
Basil Ali. Basil Ali (“AL), mtentlonally and knowmgly used records that

Were part of the district courts Final Order. On December 1, 2015, Ali

iy

"___”__Tﬁﬁﬁng*ﬁﬁé%gﬁﬁéﬁﬁéﬁ%léfﬁﬁrabyu SATITg—Cat-_De995€

disseminating and using 'information_unlawflﬂly.- Ali’.'s acﬁorls were S0
" egregious that the proceeding was momentarily halted to bring his
"attention to the unlawful act. A government officer with some discretion
to _interpret and epply law may nonetheless act ;Without legal authority’
and thue, if he exceeds the boun.ris'of his granted authority; ‘if hJ.s acts
| conﬂicte with the lavr itself. Hous. Belt & Terminal Ry. Co. v. Citg; of
Houston 487 S.W.3d 154, 158 (Tex. 2016).

Carey Grace. Carey Grace (¢ Grace”) v101ated the Appe]la_nt s due

process rights and acted “ultra vires,” When she ca]led a pnvate catizen .
. ard communicated 'mformation that was part of the district courts Final
Order as We]l Grace was surreptltlously recorded in the process and
Wlthout questlon disseminates and uses information that she knew was

part of the Final Order Also Grace wolated spemﬁc Clty of Austin-
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__policies.and public policy. The Texas Local Government Code, section .

143.089 (g) makes law enforcement records confidential, but Grace goes
further to retaliate against the Appellant in violation of the Meet and
Confer Agreements, “confidentiality” clause and “non-reveal” provision

~ which are rﬁemoria]i’zed in the collective bargaining agreement. The

agreemem; tstatesthe wuuwmg e

. Addltlonally aJl mdlwduals who have access by vn'tue of this |
| . AGREEMENT to IAD ﬁles or mvestlgatlve information, mcludmg the
inforniation contained within the 143.089(g) ﬁle"s of Officers, shall be
bound to the same extent as the Austin Police Department and the City
of Austin to comply Wlth the conﬁdent;ahty prov:slons of thls .
AGREEMENT, Chapter 143 of the Texas Local Government Code, and
the Texas Pubhc Information Act. All such individuals shall further be

bound to the same extent as the Austin Police Department and the City

of Austin to rs%spect the rights of individual Officers under the Te*xas
.A Constitution and the Fourth, Flﬁh, and Fourteenth Amendments to t]ae '
U.S. Constitutioﬁ, including not _reve‘a]jng informa-tion contained in a
- compe]led statement protected by .the doctﬁne set forthin Garrity v. New.

Jersey, 385 U.S. 493 (1967), and Spevack v. Klein, 385 U.S. 511 (1967).
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Grace has not been forma]ly repnmanded or d1éc1phned for o o

" violating the Appellant’ 8 due process rights. Prior dlsc1phne 1mposed by

= e

‘the ‘City Austin would not be appropriate, as this is a separate a_nd‘
distinct v101at10n_

1L Whether Federal Rules of C1v11 Procedure, Rule 12 (b) (6)

Seventh Amendment rlght to jury tnal

The Framers of the Constltutlon, namely Elbridge Gerry and
othevrs, were so strongly and passmnately moved by the 1ack of a “Bill of
Rights” at the Constitutional Convention that they each refused to sign
the document. Imparted into the Bill of Rights is the “Hjstoric'al test of
1791 This right embodies the judicial doctrine of the English Common

Law of 1791, which is the effective date of the Seventh Amendment.
Dimick v. Schiedt, 293 US. .474 476 (1935). The':Seventh Amendment

_was adouted in 17 91 to safeguard the common law right of j Jury trialin

~ civil cases, the Seventh Amendment states the fo]low*mg'
In- su1ts at common law, Where the value in controversy shall exceed
twenty dollars the nght to trial by jury shall be preserved, and no fact
tried by jury shall be otherwise reexamined in any court of the United -~ -~ — - ..

States, than according to the rules of common law. .
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: Appe]lant in his initial complaint, on the face of the 'recor@it makes a

jury tnal demand in accordance with the United States Constitution’s -

Seventh Amendment and pursuant to the Fed R. Civ. P. “The

- constitutional right to trial by jury cannot be made to depend upon the

choice of words used in the pleadings. The confrol]ing question should be -

¢ ¢ e e,

anw-logal-claim.cognizable at common law —. ’

' ‘regardless of the cﬁaracteﬂzaﬁon of the claxm '“[A]s long as any legal

cause is involved, the jury rights it create control. Dairy Queen, Inc. v.

Wood, 369 U.S. 469 (1962). Appellant was effectively denied due process,

- as ther'e was no jury trial as preserved by the Seventh Ame‘ndment. Fed. -

R. Civ. P Rule 12(b) (6), as it has been used is uncd‘nstitutio'nal Rule 12
(b) (6) does not comport with the Hlstoncal test of 17 91 and procedurally
has been used by Judges to deny citizens their due process rights. The

history of the Federal Rule_s of Civil Procedu_re was adopted in 1938, yet

-

1t appears that tnese TUleS HEWWMW

capricious manner, almost as if, they originated with the Historical test
and the Enghsh Common Law of 1791. “Where the rights secured by the .

Constltutlon are mvolvei there can be no rule making or leglslatlon

which would abrogate them Daiis v. Wechsler 263 U.S. 22 24 (1923).»
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Appellant plamly and reasonably has asserted hlS federal constitutional
right to tnal by jury. “The assertion of federal rights, when plainly and
reasonably made, are nof to Be defeated under the name of local practice.”
NAACPv. Alaqug, 375 U;S. 449 (1964).

II. City of Austin official, namely Art Acevedo engaged in
_..__._fraud and negligence and violates the “due process” rights of

employees, as atesto their property interost-in-sickleave:
City of Ausﬁn ofﬁcials intenﬁona]ly and purposefuﬂf engages m
unlawful acts that amount to conversion of City of Austin — APD,
employee’s sick leave in violation of their own ClV'll Service'Rﬁles and
Regulations and the enacted public poiiéy, as codified in the Texas Local |
Government Code — Chapf,er 143. There is no “due pﬁqess” hea.ring or
procedures for redressing ‘the. miséppropriatiqn and mis'applicatioﬁ of the |
rules. Appeljant seeks the federal courts plenz;ry,powers to address this

: deprivétion as APD employees have been unlawfully deprived of millions

of dollars in sick leave and the City of Austin has been unjustly enriched
in the process.' City of Austin - Civil Service, Rule 15.01 — Sick leave
states the following: “Employees in thé classified service shall be allowed |

— _accrual of sick leave with full pay in accordance with Chapter 143.045.”

Chapter 143.045, was enacted by the Texas legislature. Statutes are to
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be analyzed “as a cohesive, contextual whole” with the goal of effectuating -

e s s e

the legislature’s intent and ‘employing the presumption that the

legislature intended a just and reasonable result. Sommers for Ala &

e i e

" Dunlavy, Ltd. v. Sandcastle Homes, Inc. 521 S.W.3d 749, 754 (Tex. 2017).

The Texas legislature codified Chapter 143, for the purpose of securing

litical-infln pn;:p.-fonf[‘exavS«PG]ice«and,_‘_ e

Firemen. Specifically,. 145.045 of the Tex. Loc. Gov't Code expressly Vl |
states the fo]lowipg‘.

Sec. 143.045. ACCUMULATION AND PAYMENT OF
SICK LEAVE. (a) A permanent or temporary fire =
fighter or police officer is allowed sick leave with pay
accumulated at the rate of 1-1/4 full working days for
each full month employed in a calendar year, so as to
total 15 working days to a person's credit each 12
months. (b) A fire fighter or police officer may
accumulate sick leave without limit and may use the
leave if unable to work because of a bona fide illness.
If an ill fire fighter or police officer exhausts the sick
leave and can conclusively prove that the illness was
incurred in the performance of duties, an extension of
sick leave shall be granted. . '
(c) Except as otherwise provided by Section 143.116, a
fire fighter or police officer who Jeaves the classified
service for any reason is entitled to receive in a lump-
sum payment the full amount of the person's salary
" for accumulated sick leave if the person has

accurnulated not more than 30 days of sick leave. If a

fire fighter or police officer has accumulated more ... .. ..
than 90 working days of sick leave, the person's | |
employer may limit payment to the amount that the
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person would have received if the person had been
allowed to use 90 days of accumulated sick leave -
during the last six months of employment. The lnomp-
sum payment is computed by compensating the fire
fighter or police officer for the accumulated time at
the highest permanent pay classification for which
the person was eligible during the last'six months of

- employment. The fire fighter or police officer is paid
for the same period for which the person would have

been paid if the person had taken the sick leave but

e motinchadeadditional-hoiias nd-anysick—

e e e S e A IR .

leave or vacation time that the person might have

accrued during the 90 days.

~(d) To facilitate the settlement of the accounts of

deceased fire fighters and police officers, all unpaid

compensation, including all accumulated sick leave,

due at the time of death to an active fire fighter or

police officer who dies as a result of a line-of-duty

injury or illness, shall be paid to the personsin the

first applicable category of the following prioritized

list: (1) to the beneficiary or beneficiaries the fire

h fighter or police officer designated in writing to
receive the compensation and filed with the
commission before the person's death; (2) tothe fire
fighter's or police officer's widow or widower; (3) to

. the fire fighter's or police officer's child or children .
and to the descendants of a deceased child, by
representation; (4) to the fire fighter's or police

officer's parents or to their survivors; or (p) tothe
properly appointed legal representative of the fire
fighter's or police officer's estate, or in the absence of
a representative, to the person determined to be
entitled to the payment ander the state law of descent
and distribution. (¢) Payment of compensation to a

" person in accordance with Subsection (d) is a bar to
recovery by another person.
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In addition, 143.116, states the following:.

PAYMENT OF SICK LEAVE ON TERMINATION OF
SERVICE. (a) Afire fighter or police officer who leaves
the classified service for any reason Or the-
beneficiaries of a fire fighter or police officer who dies
as a result of a line of duty injury or illness are entitled
to receive in a lump-sum payment the full amount of
the fire fighter's or police officer's accumulated sick
leave as provided by Subsections (b){e). (b) A fire

oter-or-pol —obcerinre-neIlo 6

is entitled to have sick leave accumulated withou

" limit. Sick leave accumulated before September 1,
1985, is valued at the amount of the fire fighter's or
police officer's salary on August 31, 1985. Sick leave
accumulated after September 1, 1985, is valued at the
fire fighter's or police officer's average salary in the
fiscal year in which the sick leave was accumulated.

(c) Each day or part of a day of sick leave used by a fire
fighter or police officer is charged to that person's
earliest acquired upused accumulated day of sick
leave,in the same manner as isused in the "irst in, first
out" accounting principle. (d) Each fire fighter or
police officer hired before September 1, 1985, may
select coverage under the’ municipal ordinance
governing sick leave benefits and policy for the
municipal employees who are not subject to this

chapter. This option is a onetime only option that
expires on December 31 of the year in which this
. section takes effect in that municipality.

(e) The sick leave of a fire fighter or police officer who
becomes a member of the fire or police department on
or after September 1, 1985, is covered by the municipal
ordinance governing sick leave benefits and policy for
‘the municipal employees who are not subject to this
chapter. - o '



(f) The mun1c1pahty shall provide in its annual budget
'a sum reasonably calculated to provide funding for
sick leave benefits for the fiscal year covered by that
budget. '

Acevedo -through unlawful conversion has unlawfully

misappropriated Appellant’s sick leave ‘Which Appellant has both a

process to reoover the monetary Value of the sick leave, as codlﬁed by
Texas law and Cityof Austm Civil Service, Rule 15.01. A person Whose
rights are affected by a statute may petition a court to determme a'
qnestlon of construction under the statute and may request a declaration
3 of his rights under statute.

. The Teias legislature. is ‘clear and has unambiguously.
commumcated through statutory enactment that Texas peace officers,

pursuant to-143.045 and 143. 116 are to be compensated for smk leave

once they are 1n the classﬂled semcgﬁ‘”f}%yﬁﬁﬁﬁevew

through retahatlon has demed the legal effect of both the CSA a_nd the
City of Austin— Civil Service Rules and Reg'ulatlons Rule 15.01. Acevedo

mtentlonally and purposefu]ly for nine (9) years has w1thhe1d APD

officers sick leave, thus depnvmg them of any property or hberty mterest

a1



in the accrued leave, which violates their due process rights. City of
Austin officials colluded with Acevedo by doing nﬁthihg to enforce their

own policies and regulations. Texas appellate courts have defined a

cause of action as a plaintiff's primary right to relief and the defendant's ' o !

act or omission that violates that right. Krchnak v. Fulton, 759 Sw.ad

ne-Fort-Nat'l

Bomh v, Forbes, 126 Tex. 568, 91 S.W.24 674, 676 (1936)). The right 0 a
- remedy for an injury is a constitutionally pfotecﬁ_ed nght TEX CONST. |
art. 1,§ 13 (A]i courts shall be open, a_ﬁd every person for an injury done
iljm, in his lands, goods, person or reputation, shall have remedy by due
course of law). - |
Appe]laﬁt specially requests that the court issues declaratory relief
for the property | interest in the sick leave hours, as it amounts to

conversion. In Texas the elements of conversion are as follows: (1) the

plaintiff owned or had possession Of the property or Entiticment to
-possession; (2) the defendant u,n]aﬁ‘fully and without authorization

- . assumed and exercis_ed control over the property to the exclusion of, or

inconsistent _@Mgplamt]ﬁ’ s rights as an Oowner; (3) the plaintiff

demanded return of the property; and (4) the defendant refused to return
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the property. Khorshid, Inc. v. Christian, 257 S.W.Bd 748, 758;59 (Tex.

App.—Dallas 2008, no pet.). Appellant asserts his property rights in the

e, TR

sick leave and entitlement to the leave time, Which Acevedo has not
lawfully compensated Him for. Acevedo un]awfu]ly exerc:sed control over .. .5 o

Appellants sick 1eave hours to his exclusion. Appe]lant has demanded

these pleadings. Acevedo has not teturned or compensated the Appe]lé.nt -

for the sick leave hours:

IV. As a matter of Due Process and pursuant to the Civil

Rights Act of 1866 which was enacted to protect. All Persons in.
their Civil Rights, and furnish the Means of their Vindication.
Appe]lant Blayne D. Williams, Sr. is of African descent and belongs to |
the class of people that the Civil Rights Act of 1866 was mtended to
protect. Pursuant to Sec 10' ‘And be it further enacted, That upon all -

questions of law arising in any cause under the provisions of thls act a

ﬁnal eppeal may be taken to the-Supreme Court of the ‘U_nited States
szl Rights Act of 18686, as enacted o

To my friend, advocate and counselor Gary L. Bledsoe as the
. Appellant, I apoiogize for the ignominious comments that J udge Sparks

made in his ruling, you fought valiantly and W1th integrity, desplte the
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".odds — thank you! To the judges of this court, ‘Acevedo “compromis_éd my
good namé, reputat_ion, horior and integrity in a way that requires that
beforehand the person receive notice of what is ptopoSed, ﬁotice of a time
for the matter to be heard and an opporﬁmity to be heard.” Bd. of

Regents of State College v. Roth, 408 U.S. 564, 576 (1972). As Justice

Frankfurter éuoted Damel Websﬁer in his opinio# “Tna govemmeht like
ours, entireiy popular, caré should be taken m every part of the Systém,
. not. bnly todo right, but to satisfy thé community that right is done.” Joint
Ant‘i-Fa‘scist‘ Refugee Committee v McGrath, 341 U.S. 123, 71 S. Ct. 624,
95 L. Ed. 817, 1951 U.S. LEXIS 2343. |
REASONS FOR GRANT]NG THE WRIT
This Writ should be granted pursuant to thls courts holding in

Tbrockmorton, “where the court held that fraud vitiates everything to |

“which T enters” This case 1S marilestly, patently and mvigousty —
infected with fraud, which was capitulated by a governmental agency. To

date, there has been no justice rendered and this court is the court of 1ast

resort to render such an extraordm.ary Wnt of constltutlonal protectmn.
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CONCLUSION'
For the foregoing reasons, th;a peﬁﬁon for Qa» writ of certiorari shoﬂd- be
granted. Pursuant to the federal law enacted under 28 U.S.C. §1988,
Plamt]ﬂ' petitions the coﬁrt for the i‘easonable attorney’s fees in fhe |

amount of 4$3,200.OO for the invalidation of the Final Order issued by the "

Is/B \Williams, Sr.
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