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QUESTION PRESENTED 

WHETHER IT IS PERMISSIBLE FOR A STATE CRIMINAL COURT TO 
PREDICATE FELONY MURDER LIABILITY ON AN ALLEGATION OF 
BURGLARY THAT LACKS SUFFICIENT BASES IN LAW AND FACT SUCH THAT 
THE PROSECUTION COULD NOT ESTABLISH THE ALLEGATION UNDER 
EVEN A PROBABLE CAUSE STANDARD? 
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OPINIONS BELOW 

On June 5, 2017, the United States District Court for the District of Nevada 

filed a written order dismissing Petitioner Alford’s 28 U.S.C. § 2254 petition for writ 

of habeas corpus.  (See Appendix (App.) B.)  The United States Court of Appeals for 

the Ninth Circuit filed an unpublished memorandum denying Alford’s appeal of that 

decision on February 27, 2019.  (See App. A.)  Both decisions are unpublished. 

 JURISDICTION 

The United States Court of Appeals for the Ninth Circuit filed its unpublished 

memorandum and order denying Alford’ federal post-conviction appeal on February 

27, 2019.  (See App. A, 1-3.)  Alford mails and electronically files this petition within 

ninety days of the entry of that order.  See Sup. Ct. R. 13(1). 

Accordingly, this Court has jurisdiction pursuant to 28 U.S.C. § 1254. 

 CONSTITUTIONAL AND STATUTORY PROVISIONS 

 This petition implicates Title 28 U.S.C. § 2254, which states in pertinent part: 

The Supreme Court . . . shall entertain an application for 
writ of habeas corpus in behalf of a person in custody 
pursuant to the judgment of a State court only on the 
ground that he is in custody in violation of the Constitution 
or laws or treaties of the United States. 
 

 The standards and requirements for acquiring relief from a state court 

conviction in federal court is set forth in 28 U.S.C. § 2254(d): 

 
An application for a writ of habeas corpus on behalf of a 
person in custody pursuant to the judgment of a State court 
shall not be granted with respect to any claim that was 
adjudicated on the merits in State court proceedings unless 
the adjudication of the claim— 
 
 resulted in a decision that was contrary to, or 
involved an unreasonable application of, clearly 
established Federal law, as determined by the Supreme 
Court of the United States; or 
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 resulted in a decision that was based on an 
unreasonable determination of the facts in light of the 
evidence presented in the State court proceeding. 
 

 The Nevada burglary statute is also at issue.  It reads, in pertinent part: 

205.060. Burglary: Definition; penalties; venue; exception 

1. Except as otherwise provided in subsection 5, a person 
who, by day or night, enters any house, room, apartment, 
tenement, shop, warehouse, store, mill, barn, stable, 
outhouse or other building, tent, vessel, vehicle, vehicle 
trailer, semitrailer or house trailer, airplane, glider, boat 
or railroad car, with the intent to commit grand or petit 
larceny, assault or battery on any person or any felony, or 
to obtain money or property by false pretenses, is guilty of 
burglary. 
2. Except as otherwise provided in this section, a person 
convicted of burglary is guilty of a category B felony and 
shall be punished by imprisonment in the state prison for 
a minimum term of not less than 1 year and a maximum 
term of not more than 10 years, and may be further 
punished by a fine of not more than $10,000. A person who 
is convicted of burglary and who has previously been 
convicted of burglary or another crime involving the 
forcible entry or invasion of a dwelling must not be released 
on probation or granted a suspension of sentence. 
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 STATEMENT OF THE CASE 

A. Nevada Criminal Charges and Trial 

 This case began on January 2, 2008, with Brian Alford and his codefendant 

arrests following the death of Jerome Castro in Reno, Nevada. 

 Pretrial litigation continued for more than a year before, on January 9, 2009, 

the District Attorney [hereinafter DA or State] for the Second Judicial District of 

Nevada, Reno, Nevada, charged Brian Alford in a Second Amended Information with 

Murder with the Use of a Deadly Weapon (Count 1), Attempted Robbery with the Use 

of a Deadly Weapon (Count 2), and Attempted Robbery with the Use of a Deadly 

Weapon (Count 4).   

 Co-defendant Brandon Alford, Brian Alford’s twin brother, entered into a plea 

agreement with the DA allowing him to plead to a single count of battery with a 

deadly weapon.   

 Brian Alford elected to proceed to trial.  Alford’s five-day trial commenced on 

January 12, 2009, and concluded on January 16, 2009.  At the end of trial, the jury 

convicted Alford on Count 1, Murder in the First Degree with the Use of a Firearm.  

The jury was unable to reach a unanimous verdict on the robbery count.  At Alford’s 

sentencing, the DA dismissed that charge.   

 Alford waived his right to a jury penalty hearing and agreed to be sentenced 

by the trial court.   

That court imposed the following sentence:  

Count 1–Murder in the First Degree with the Use of a Firearm: Twenty years to life 

in prison plus a consecutive term of 43 to 192 months for the use of deadly weapon 

enhancement. 

(See App. D (written judgment).) 
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B. Alford’s Direct Appeal Decision  

 Alford filed a timely notice of appeal.  The Nevada Supreme Court docketed 

the appeal as Case No. 53415. Following oral argument, on July 22, 2010, the court 

issued an unpublished Order of Affirmance, denying Alford’s appeal in toto.  (See 

App. C.)  

C. Post-Conviction Proceedings 

 Following the Nevada Supreme Court’s denial of Alford’s direct appeal, Alford 

began state post-conviction proceedings.  A state district court denied that petition in 

a written order.  The Nevada Supreme Court affirmed that denial on December 17, 

2013.   

  State post-conviction proceedings have limited relevance to this petition as it 

concerns an issue Alford raised on direct appeal.  (See App. C (Nevada Sureme Court’s 

direct appeal decision).) 

 Alford mailed his 28 U.S.C. § 2254 petition to a District of Nevada federal court 

on February 27, 2014.  That court appointed the Federal Public Defender to represent 

Alford.   

 Thereafter Alford filed an amended petition with supporting state-court-record 

exhibits.  Respondent Warden, represented by the Attorney General for the State of 

Nevada [hereinafter State] filed a motion to dismiss alleging both Grounds 4 and 5(B) 

of the amended petition were not cognizable and unexhausted.   

 Finding the State’s response to have merit, at least in part, Alford then filed a 

Second Amended Petition.  This is the operative petition for the purposes of this 

petition; in particular Ground Four which alleges the DA submitted insufficient 

evidence of the commission of burglary thereby rendering Alford’s first degree murder 

conviction invalid.   

 On August 25, 2016, the lower court denied Alford’s petition on the merits.  

(See App. B.) 
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D. The Ninth Circuit’s Decision 

 The Ninth Circuit denied Alford’s appeal.  The court found that, when 

examining the evidence in a light most favorable to the prosecution, “a rational jury 

could conclude that Alford committed burglary under Nev. Rev. Stat. § 205.060, the 

felony underlying the state’s felony-murder theory, by entering Castro’s (the 

decedent) home with the intent to commit battery.”  (App. A, 2-3.)   

E. Summary of Relevant Facts 

 In Ground Four of Alford’s Second Amended Petition he alleges that the 

prosecutor failed to establish that Alford’s accidental shooting of the victim 

constituted felony murder because the incident involved mutual combat, instigated 

by the victim, and therefore the shooting did not, and could not, have been committed 

during the course of another felony.  There is no other qualifying felony upon which 

to attach the accidental shooting.  See Nev. Rev. Stat. 200.030(1)(B) (West 2018) 

(listing felony murder qualifying crimes as “sexual assault, kidnapping, arson, 

robbery, burglary, invasion of the home, sexual abuse of a child, sexual molestation 

of a child under the age of 14 years, child abuse or abuse of an older person or 

vulnerable person”). 

 To appreciate the truth of this assertion it is necessary to examine the facts of 

the case.  

 There are quite a few characters and a long series of events involved in the 

death of the victim, Jerome Castro.  Brian Alford does not make an appearance until 

the end of the incident which culminated with Brian Alford’s gun accidentally going 

off during mutual combat between Alford and Castro. 

 Brian Alford has a twin brother, Brandon Alford, who is involved in the 

incident.   
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 Castro lived in a mobile home in Reno, Nevada.  He lived there with his brother 

Niko and his friend Crystal Hall.  That mobile home is where the final physical 

altercation and eventual shooting of Castro took place. 

 The story begins the night before the accidental shooting of Castro.  Jerome 

has a sister, Shanika Thompson.  On December 29, 2007, Shanika, Loren Dudley and 

Melissa (Missy) Simcoe went out to some nightclubs.  Shanika and Missy had young 

children who remained at Castro’s trailer.  They spent the night drinking.  At some 

point during the evening they met up with Brandon Alford.  This led to more drinking, 

in addition to Missy and Shanika taking ecstasy.   

 The group, now composed of four individuals, eventually went to Missy 

Simcoe’s apartment. Shanika, now extremely intoxicated, was ready to go home.  

Loren called Jasper Jackson (the father of Shanika’s child) and asked him to come 

pick up Shanika and take her home.  Jasper arrived and he and Loren found Shanika 

unconscious on the floor.  Jasper and Loren carried Shanika out of the house and took 

her back to Castro’s trailer.  There, Castro grew agitated because Shanika was under 

the influence to a dangerous degree.   

 Meanwhile Missy and Brandon Alford remained at Missy’s house and 

continued to drink.  It was during this time that Missy and Brandon testified that 

they started to receive threatening phone calls from Jasper Jackson, Shanika’s 

boyfriend.  Jasper was upset with Missy because Shanika was under the influence.  

Because of these threats Missy decided that she needed to go pick up her children 

from Castro’s trailer.  

 Before Brandon and Missy went to Castro’s trailer they met up with the 

defendant, Brian Alford.  Brandon had asked Alford to meet him and Missy so that 

they could all go to Castro’s trailer together.  Alford, Brandon and Missy proceeded 

to Castro’s trailer to pick up Missy’s children.  Alford and Brandon picked up firearms 

on the way for protection because of the threats received from Jasper Jackson.   
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 After they arrived at the trailer Castro confronted Brandon about forcing 

ecstasy pills onto his sister Shanika.  Things got heated and Alford stood up and 

stated “let’s take this outside.”  Castro agreed.  Castro, Brandon and Alford proceeded 

towards the door.  However, when Alford and Brandon walked outside Castro closed 

and locked the door behind them leaving Brandon and Alford out on the front porch.   

 As Alford and Brandon stood on the porch, a fight ensued between Missy and 

Crystal Hall inside the trailer.  Missy grabbed a knife which Castro took from her.  

Missy eventually gathered her children and unlocked the door to leave the residence.  

She then exited the trailer with her children.  Then Castro tried to close the front 

door.  Brian Alford spit then allegedly spit in his face.  A fistfight began between 

Alford and Castro.  There is conflicting information in the record as to who threw the 

first punch but the weight of the evidence suggests Castro was the instigator. A 

fistfight started between Loren Dudley and Brandon Alford shortly thereafter.  

 The altercations, which initially started outside on the front porch (although, 

Alford admits there is some contrary evidence suggesting the fight started in the front 

door’s threshold), tumbled into the trailer.  At some point, although there is 

conflicting evidence on this point, Brian Alford’s pistol ended up on the floor.  Castro 

reached for the pistol.  Brian beat him to it.  The pistol accidentally fired while Alford 

was using it as blunt force instrument to defend himself from Castro.   

 The shot went through Castro’s arm and glanced his skull without penetration.  

The prosecutor’s medical expert believed, although the medical evidence was unclear, 

that Castro died from the concussive force of the glancing blow to his head.   

 Both Alford and Brandon were offered plea deals by the District Attorney.  

Brandon accepted his plea offer and pleaded guilty to battery with a deadly weapon.  

Alford, unfortunately, did not.   A jury convicted Alford of first-degree murder.  It 

could not have been on the theory of premeditation and deliberation given these fact.  

The conviction can only be supported under a felony murder theory.   
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 Because the record facts do not support the commission of a first degree murder 

under any permissible theory, this is the rare case where a defendant’s conviction 

should be overturned based on insufficiency of the evidence.  Underlying that 

conclusion, however, is a more important issue.  Can it be, as the Nevada Supreme 

Court reaffirmed in Alford’s direct appeal, that “the underlying felony need not be 

proven or even pleaded to sustain a prosecution for felony murder.”  (App. C, 36 (citing 

Holmes v. State, 972 P.2d 337, 341 (Nev. 1998)).) 

 REASONS FOR GRANTING THE PETITION 

THIS HONORABLE COURT SHOULD GRANT THE WRIT IN ORDER TO VACATE 
THE NINTH CIRCUIT’S DECISION AND DETERMINE THE IMPORTANT 
FEDERAL QUESTION OF WHETHER A FELONY-MURDER CONVICTION CAN 
BE SUSTAINED WHEN THE PROSECUTION DOES NOT PROOF THE 
ELEMENTS OF THE UNDERLYING FELONY 
 
 The DA’s theory of conviction was felony murder based on the premise that 

Alford developed the specific intent to commit a burglary in the middle of a fistfight.  

Burglary requires, inter alia, entering a residence with the intent to commit a felony 

therein.  Alford entered Castro’s residence in the middle of a mutual fight between 

himself and Castro.  As the jury note demonstrates, the evidence shows that both 

Alford and Castro tumbled into the house during the fracas.  The DA lacked a cogent 

theory for burglary which explains why the justice court dismissed those counts after 

the preliminary examination.   

 It is untenable to suggest the DA proved beyond a reasonable doubt that a 

burglary occurred when that same evidence could not even support a finding of 

probable cause. 

 Yet, as the Nevada Supreme Court notes, it and many jurisdictions do not 

require that the prosecution prove, or even plead, the underlying felony supporting a 
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felony-murder charge.  Alford respectfully suggests this violates the long-standing 

constitutional principle that all elements of an offense must be pleaded and proven 

beyond a reasonable doubt.  See, e.g., Apprendi v. New Jersey, 530 U.S. 466, 476-77 

(2000) (“Taken together, these rights indisputably entitle a criminal defendant to ‘a 

jury determination that [he] is guilty of every element of the crime with which he is 

charged beyond a reasonable doubt.’”  (quoting United States v. Gaudin, 515 U.S. 506, 

510 (1995))).   

A. A Felony Murder Theory of Conviction is Unviable Because the DA 
Failed to Prove the Commission of a Felony 

 The DA centered its argument on the theory that Alford could be found guilty 

of felony murder.  Although the DA proposed burglary as the predicate felony, no 

burglary occurred as a matter of fact and law.  It is absurd to suggest that someone 

could form the specific intent to enter a premise with the intent to commit another 

felony in the middle of a fist-fight.  It is quite surprising that a man is serving a life 

sentence based on this facially flimsy rationale.   

 There is no question that burglary is a specific intent crime that requires 

entering a residence with the intent to commit a felony therein.  See Sheriff, Clark 

County, Nev. v. Stevens, 630 P.2d 256, 257 (Nev. 1981).  Specific intent, also known 

as a free-floating mental state, is not a conscious state that can be achieved in the 

heat of battle.  Unlike general intent, specific intent connotes a higher mental state 

that requires a deliberate desire and actual cogitation.  A conscious purpose to 

achieve a specific criminal goal in a specific way at a specific time and place.  See 

United States v. Bailey, 444 U.S. 394, 402-04 (1980).  The specific intent requirement 

must be proven beyond a reasonable doubt.  See Crawford v. State, 121 P.3d. 582, 585 

(Nev. 2005). 
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 Here, Alford entered Castro’s residence in the middle of a mutual fight between 

himself and Castro.  He did not specifically enter the residence in order to then 

commit a felony; at worst it was to commit the misdemeanor crime of simple battery.  

There is no question the situation was heated.  As Alford and Castro fought they 

tumbled into the residence from the porch.  There was insufficient time for Alford to 

form the intent to commit a burglary.   

 Moreover, the DA had a critical temporal sequencing problem.  There is but 

one single criminal transaction that occurred.  One fight during which an accidental 

shooting occurred.  The DA’s theory is based on the commission of two separate crimes 

during one criminal transaction.  As this Court has recognized, principles of statutory 

construction caution against pyramiding crimes and punishments based on a single 

transaction.  See, e.g., Ball v. United States, 470 U.S. 856, 861 (1985); United States 

v. Anderson, 850 F.2d 563 (9th Cir. 1988).  Here the DA spun off multiple crimes from 

one fist-fight.  In this single unitary high-energy and traumatic transaction Alford 

supposedly concurrently formed the intent to commit a battery and the specific intent 

to commit a burglary.  By falling into the house Alford committed both a burglary, a 

murder, and an assault; all at the same time.   

 It would be quite a remarkable individual to simultaneously develop and 

harbor such a constellation of mental states and intent while being battered by adult 

male.  Such compounding of charges is nonsensical as even the Nevada Supreme 

Court agrees.  See, e.g., Salazar v. State, 70 P.3d 749, 751-52 (Nev. 2003) (recognizing 

that a defendant cannot be convicted of both mayhem and assault with a deadly 

weapon based on the same assault). 

 Yet here the core issue is that Alford’s conviction violates the core 

constitutional principle that all elements of a crime must be pleaded and proven 

beyond a reasonable doubt.  See In re Winship, 397 U.S. 358, 364 (1970) (“the Due 

Process Clause protects the accused against conviction except upon proof beyond a 
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reasonable doubt of every fact necessary to constitute the crime with which he is 

charged”).   

 In the felony-murder context, courts have lost sight of this principle.  Not only 

do many jurisdictions not require the underlying felony be proved beyond a 

reasonable doubt, they don’t even require that felony be charged.  See, e.g., Stephens 

v. Borg, 59 F.3d 932, 935 (9th Cir.1995); People v. Thomas, 740 P.2d 419, 425 n.5 

(Cal. 1987); see also State v. Clark, 386 S.E.2d 191, 194 (N.C. 1989) (explaining that 

a murder indictment in the form prescribed by statute will support a first degree 

murder verdict based upon any theory set forth in the first degree murder statute). 

 This question has engendered a split of authority at both the federal and state 

level.  For instance, in United States v. Greene, 834 F.2d 1067, 1071 (D.C. 1987), the 

court notes that “the Government must prove beyond a reasonable doubt all the 

positive elements of the underlying felony.”  In that case, even the Government 

“readily concedes this point.”  See Greene, 834 F.2d at 1071 n.7.  Not so in Nevada 

where the underlying felony need not be proven or even pleaded.  (See App. C, 36.)   

 In order to address this issue of constitutional import that has engendered a 

split of authority, Alford submits this petition seeking further review of this pivotal 

question.   
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CONCLUSION 

For the aforementioned reasons, and in the interests of justice and fair play, 

the Petitioner Brian Alford respectfully requests that the Court grant this Petition 

for a Writ of Certiorari and require further briefing on the following important federal 

question: “Can a felony-murder conviction stand when the underlying felony is 

neither pleaded nor proved beyond a reasonable doubt.”   

 DATED this 28th Day of May 2019. 

Respectfully submitted, 
 
Rene Valladares 
Federal Public Defender of Nevada 
 
 
/s/ Jason F. Carr 
   
JASON F. CARR 
  Counsel of Record 
Assistant Federal Public Defender 
411 E. Bonneville, Ste. 250 
Las Vegas, Nevada 89101 
(702) 388-6577 
Jason_Carr@fd.org 
 
Counsel for Petitioner Alford 
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II.CERTIFICATE OF COMPLIANCE 

As required by Supreme Court Rule 33.1(h), I certify that the document 

contains 3,806 words, excluding the parts of the document that are exempted by 

Supreme Court Rule 33.1(d). 

 I declare under penalty of perjury that the foregoing is true and correct. 

 Dated this 28th day of May 2019. 
        Respectfully submitted, 
 
 
 
        /s/ Jason F. Carr 
        _________________________ 
        JASON F. CARR 

       ASST. FED. P. DEFENDER  
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On December 30, 2007, Brian Alford engaged in a fight with Jerome Castro at

Castro’s trailer home in Reno, Nevada.  During the fight, Alford beat Castro with his

gun, and a single shot was fired.  The bullet grazed Castro’s head, causing a fatal
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head injury.  Nevada charged Alford with first-degree murder and advanced both

premeditated- and felony-murder theories at trial.  The jury, in a general verdict,

convicted Alford of first-degree murder.  The Nevada Supreme Court held that

sufficient evidence supported Alford’s conviction.  On federal habeas corpus, the

district court agreed.  We granted a Certificate of Appealability on the issue of

whether the evidence at trial was sufficient to support Alford’s first-degree murder

conviction based on a felony-murder theory.

A conviction is supported by insufficient evidence when no “rational trier of

fact could have found the essential elements of the crime beyond a reasonable

doubt.”  Jackson v. Virginia, 443 U.S. 307, 319 (1979).  A court applying Jackson

must resolve any conflicting testimony in favor of the prosecution.  Id. at 326. 

Under the Anti-Terrorism and Effective Death Penalty Act, which governs this case,

a federal court may overturn a state court decision rejecting a sufficiency of the

evidence challenge “only if the state court decision was ‘objectively unreasonable.’” 

Coleman v. Johnson, 566 U.S. 650, 651 (per curiam) (quoting Cavazos v. Smith, 565

U.S. 1, 4 (2011) (per curiam)).

The testimony at Alford’s trial, taken in the light most favorable to the

prosecution, revealed that after being closed out of Castro’s house, Brian Alford spit

on Castro and then “pushed in the door and started fighting with [Castro].”  On the
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basis of this evidence, a rational jury could conclude that Alford committed burglary

under Nev. Rev. Stat. § 205.060, the felony underlying the state’s felony-murder

theory, by entering Castro’s home with the intent to commit battery.  The Nevada

Supreme Court’s decision that sufficient evidence supported Alford’s conviction for

first-degree murder was not objectively unreasonable.

AFFIRMED.
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DEPUTY 
This is an appeal from a judgment of conviction, pursuant to a 

jury verdict, of first-degree murder with the use of a firearm. Second 

Judicial District Court, Washoe County; Patrick Flanagan, Judge. 

Appellant Brian Lamont Alford was charged with one count of 

open murder in the death of Jerome Castro stemming from an incident 

that took place at Castro's home in Reno, Nevada. Alford was called by 

his brother, Brandon, to accompany Brandon and Brandon's girlfriend, 

Melissa Simcoe, to Castro's house to get Simcoe's children, one of which 

was Brandon's child. Brandon and Simcoe believed they needed to pick up 

the children because Castro was upset with Brandon and Simcoe for 

getting Castro's sister, Shanika Thompson, very intoxicated earlier in the 

night. 

On the way to Castro's house, Alford and Brandon stopped to 

pick up weapons because Brandon told Alford that Castro made threats 

against him and Simcoe. Upon arriving at Castro's house, a fight broke 

out, with Alford and Brandon fighting with Castro and his friend, Loren 

Dudley. During this fistfight, Alford's gun came out of it holster. Alford 

beat Castro with the butt of the gun, and a single shot was fired. The 

bullet went through Castro's arm and hit him in the forehead, but did not 

APP. 029



SUPREME COURT 

OF 

NEVADA 

(0) 1947A ~ 

ase 2:14-cv-00333-APG-NJK Document 11-13 Filed 06/02/14 Page 3 of 24 

penetrate or fracture his skull. Castro died from his injuries later that 

evening. 

Alford was bound over for trial on the charges of open murder 

with the use of a deadly weapon and attempted robbery with the use of a 

deadly weapon. However, the magistrate dismissed the third charge 

against Alford, burglary. 

After being bound over for trial, Alford filed a pretrial writ of 

habeas corpus. Alford challenged the State's ability to allege felony 

murder based upon a burglary count that was dismissed without probable 

cause by the magistrate, as well as on other grounds. The district court 

denied Alford's writ of habeas corpus. 

Following a five-day jury trial, Alford was convicted of first­

degree murder with the use of a deadly weapon. The district court 

sentenced Alford to life in prison with the possibility of parole after 20 

years, with a consecutive sentence of 192 months for the use of a deadly 

weapon, and with parole eligibility after 43 months. 1 

On appeal, Alford argues that: (1) the district court abused its 

discretion in denying his pretrial writ of habeas corpus, (2) there was 

insufficient evidence to sustain his conviction, (3) the district court abused 

its discretion in giving certain jury instructions, (4) the district court 

abused its discretion in admitting certain evidence, (5) the district court 

erred in curtailing the cross-examination of key witnesses, (6) the district 

court abused its discretion in granting the State's motion to amend the 

information, (7) the district court abused its discretion in denying his 

1The parties are familiar with the additional facts and we do not 
recount them further except as is necessary for our disposition. 

2 
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motion for a new trial, (8) his convictions should be reversed because of 

prosecutorial misconduct, and (9) his convictions should be reversed under 

the doctrine of cumulative error. We conclude that all of Alford's 

arguments are without merit and thus affirm the judgment of the district 

court. 

Pretrial writ of habeas corpus 

Alford argues that the district court abused its discretion in 

denying his pretrial writ of habeas corpus because requiring him to face 

trial based upon the evidence received at the preliminary hearing violates 

the rule of corpus delicti. 2 Alford further argues that if there is 

insufficient evidence to demonstrate probable cause on the underlying 

felony, prosecution under the felony-murder rule should not be permitted 

to go forward. We disagree. 

Standard of review 

"The sole function of this court is to determine whether all of 

the evidence received [during the preliminary hearing] ... establishes 

probable cause to believe that an offense has been committed and that the 

defendant[] committed it." Sheriff v. Hodes, 96 Nev. 184, 186, 606 P.2d 

178, 180 (1980). This court is "not now concerned with the prospect that 

the evidence presently in the record may, by itself, be insufficient to 

sustain a conviction." Id. 

2Corpus delicti means "body of the crime" 1n Latin. Black's Law 
Dictionary 395 (9th ed. 2009). 
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Corpus delicti 

NRS 171.206 deals with the procedure for binding a defendant 

over for trial after a preliminary hearing and states: 

If from the evidence it appears to the 
magistrate that there is probable cause to believe 
that an offense has been committed and that the 
defendant has committed it, the magistrate shall 
forthwith hold [him] to answer in the district 
court; otherwise the magistrate shall discharge 
[him]. The magistrate shall admit the defendant 
to bail as provided in this title. After concluding 
the proceeding the magistrate shall transmit 
forthwith to the clerk of the district court all 
papers in the proceeding and any bail [taken by 
him]. 

The corpus delicti rule is a "doctrine that prohibits a 

prosecutor from proving the corpus delicti based solely on a defendant's 

extrajudicial statements" and forces the prosecution to "establish the 

corpus delicti with corroborating evidence." Black's Law Dictionary 395 

(9th ed. 2009). We have held that "[i]t has long been established that the 

corpus delicti must be demonstrated by evidence independent of the 

confessions or admissions of the defendant." Sheriff v. Dhadda, 115 Nev. 

175, 180-81, 980 P.2d 1062, 1065 (1999). Further "[t]he corpus delicti may 

be established by purely direct evidence, partly direct and partly 

circumstantial evidence, or entirely circumstantial evidence." Sheriff v. 

Middleton, 112 Nev. 956, 962, 921 P.2d 282, 286 (1996). We have also 

held that: 

Although medical evidence as to the cause of death 
is often critical in establishing that a death 
occurred by criminal agency, there is no 
requirement that there be evidence of a specific 
cause of death. The state is required only to show 

4 

APP. 032



SUPREME COURT 

OF 

NEVADA 

(0) 1947A ~ 

ase 2:14-cv-00333-APG-NJK Document 11-13 Filed 06/02/14 Page 6 of 24 

a hypothesis that death occurred by criminal 
agency; it is not required to show a hypothesis of a 
specific cause of death. 

We conclude that Alford's argument is without merit because 

the evidence presented by the State at the preliminary hearing was 

sufficient to establish that Castro may have died from criminal agency. 

Specifically, there was evidence that: (1) Alford was in possession of a gun 

when Castro was shot, (2) Castro was shot through the arm and struck in 

the forehead with a bullet, and (3) Castro died while in surgery that 

centered on the bullet wound sustained to his forehead. As such, the 

district court did not err in denying Alford's pretrial writ of habeas corpus. 

The felony-murder rule 

"Pursuant to NRS 200.030, the comm1ss10n of a felony and 

premeditation are merely alternative means of establishing the single 

mens rea element of first degree murder, rather than constituting 

independent elements of the crime." Holmes v. State, 114 Nev. 1357, 

1363-64, 972 P.2d 337, 341 (1998). In Holmes, we held that: 

premeditation and felony-murder are alternate 
theories upon which the State may rely in its 
attempt to establish the mens rea element of the 
crime of first degree murder. Although the 
justice's court had dismissed the felony robbery 
charge due to insufficient evidence, the State was 
not precluded from advancing the theory at trial 
that [the defendant] had murdered [the victim] 
during the commission of a robbery. 

Id. at 1364, 972 P.2d at 342. 

We conclude that Alford's argument regarding the underlying 

felony is without merit because we have long held that a defendant does 

not need to be bound over on the underlying felony charge for the State to 
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present a theory of felony murder. See id. Thus, even though Alford was 

not bound over on the burglary charge, it was proper for the district court 

to allow the State to advance the theory of felony murder. As such, the 

district court did not err in denying Alford's writ of habeas corpus based 

on the fact that the State had advanced a theory of felony murder. 

Sufficient evidence 

Alford argues that there was insufficient evidence presented 

by the State at trial to sustain his first-degree murder conviction. We 

disagree. 

Standard of review 

We will not reverse a jury's verdict on appeal if that verdict is 

supported by substantial evidence. Moore v. State, 122 Nev. 27, 35, 126 

P.3d 508, 513 (2006). "There is sufficient evidence [to support a 

conviction] if the evidence, viewed in the light most favorable to the 

prosecution, would allow any rational trier of fact to find the essential 

elements of the crime beyond a reasonable doubt." Leonard v. State, 114 

Nev. 1196, 1209-10, 969 P.2d 288, 297 (1998). 

We have also held '"that where 'there is conflicting testimony 

presented, it is for the jury to determine what weight and credibility to 

give to the testimony.""' Bolden v. State, 97 Nev. 71, 73, 624 P.2d 20, 20 

(1981) (quoting Stewart v. State, 94 Nev. 378, 379, 580 P.2d 473, 473 

(1978) (quoting Hankins v. State, 91 Nev. 477, 477, 538 P.2d 167, 168 

(1975))). Additionally, an entry into a dwelling with the intent to commit 

battery may support a felony-murder charge. State v. Contreras, 118 Nev. 

332, 337, 46 P.3d 661, 664 (2002). 

We conclude that there was sufficient evidence presented to 

support Alford's conviction for first-degree murder with the use of a deadly 

weapon. There was evidence presented to the jury that as Castro 

6 

APP. 034



SUPREME COURT 

OF 

NEVADA 

(0) 1947A ~ 

ase 2:14-cv-00333-APG-NJK Document 11-13 Filed 06/02/14 Page 8 of 24 

attempted to shut his front door on Alford, Alford spit on Castro and 

prevented Castro from shutting the door by pushing the door in. 

Additionally, evidence was presented that Alford started the fight that 

ultimately led to Castro's death. While Alford did present his theory of the 

case that the fight started on Castro's front porch and then moved inside 

during the mutual combat, the jury determined that the State's evidence 

was more credible. As such, we cannot say that any rational trier of fact 

could not have found Alford guilty on the facts as presented at trial. Thus, 

we conclude that Alford's argument is without merit. 

Jury instructions 

Alford argues that the district court abused its discretion in 

both improperly instructing the jury on the felony-murder rule to imply 

malice and in failing to instruct the jury regarding the State's burden of 

proof. Alford further argues that the felony-murder rule should be set 

aside by this court because the rule leads to the denial of due process by 

relieving the State of the burden of proving a defendant's state of mind. 

We disagree. 

Standard of review 

"The district court has broad discretion to settle jury 

instructions, and this court reviews the district court's decision for an 

abuse of that discretion or judicial error." Crawford v. State, 121 Nev. 

744, 748, 121 P.3d 582, 585 (2005) (citing Jackson v. State, 117 Nev. 116, 

120, 17 P.3d 998, 1000 (2001)). If the district court's decision is arbitrary 

or capricious or if it exceeds the bounds of law or reason, then the district 

court abused its discretion. Id. 
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Felony-murder rule jury instruction 

"Pursuant to NRS 200.030, the comm1ss10n of a felony and 

premeditation are merely alternative means of establishing the single 

mens rea element of first degree murder, rather than constituting 

independent elements of the crime." Holmes v. State, 114 Nev. 1357, 

1363-64, 972 P.2d 337, 341 (1998). In Holmes, we held that: 

premeditation and felony-murder are alternate 
theories upon which the State may rely in its 
attempt to establish the mens rea element of the 
crime of first degree murder. Although the 
justice's court had dismissed the felony robbery 
charge due to insufficient evidence, the State was 
not precluded from advancing the theory at trial 
that [the defendant] had murdered [the victim] 
during the commission of a robbery. 

Id. at 1364, 972 P.2d at 342. 

We conclude that Alford's argument is without merit because 

we, along with other jurisdictions, have continued to hold that the 

underlying felony need not be proved or even be pleaded to sustain a 

prosecution for felony murder. See id. (stating that "[c]onsistent with our 

approach, many jurisdictions have held that the State may seek a 

conviction for murder based on a theory of felony-murder without even 

charging the underlying predicate felony.") As such, we conclude that the 

district court did not abuse its discretion in instructing the jury to utilize 

the burglary allegation against Alford to substantiate malice for the 

purpose of a first-degree murder charge. 
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Manslaughter jury instruction 

Alford argues that the district court abused its discretion in 

instructing the jury on the State's burden of proof to prove beyond a 

reasonable doubt that he did not act in the heat of passion with the 

requisite legal provocation. We disagree. 

We have held that "the district court may refuse a jury 

instruction on the defendant's theory of the case which is substantially 

covered by other instructions." Runion v. State, 116 Nev. 1041, 1050, 13 

P.3d 52, 58 (2000). Further, "'[a] jury is presumed to follow its 

instructions."' Leonard v. State, 117 Nev. 53, 66, 17 P.3d 397, 405 (2001) 

(quoting Weeks v. Angelone, 528 U.S. 225, 234 (2000)). 

We conclude that Alford's argument is without merit because 

the jury was properly instructed on the State's burden of proof. 

Additionally, since Alford did not object to the instructions given by the 

district court, and did not provide the district court with a proposed jury 

instruction on manslaughter, it is inappropriate for him now to complain 

that the district court erred in failing to give such an instruction. As such, 

we conclude that the district court did not abuse its discretion in 

instructing the jury concerning manslaughter. 

Setting aside the felony-murder rule 

The felony-murder rule has been codified by statute in this 

state since the days of statehood. See State v. Gray. 19 Nev. 212, 219, 8 P. 

456, 460 (1885) (stating the felony-murder rule and citing 1 Compiled 

Laws of Nevada, § 2323 at 560 (Bonnifield & Healy 1873)). 

We conclude that Alford's argument is without merit because 

it is not our place to rewrite a statute, especially one that has been around 

since the days of statehood. See City of Las Vegas v. Dist. Ct., 118 Nev. 

859, 867, 59 P.3d 4 77, 483 (2002). As such, we further conclude that we 
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should not set aside the felony-murder rule and should leave this task to 

the Legislature if it sees fit to do so. 

Admission of evidence 

Alford argues that the district court abused its discretion in 

admitting: (1) the testimony of Detective Jenkins regarding a conversation 

between Alford and his girlfriend, Tarina Weatherhead; (2) the testimony 

of Detective Jenkins regarding a second interview between Alford and 

Detective Jenkins; and (3) bad acts evidence. 

Standard of review 

"District courts are vested with considerable discretion in 

determining the relevance and admissibility of evidence." Castillo v. 

State, 114 Nev. 271, 277, 956 P.2d 103, 107-08 (1998). We will not disturb 

a trial court's ruling on this issue without a showing of a clear abuse of 

discretion. Atkins v. State, 112 Nev. 1122, 1127, 923 P.2d 1119, 1123 

(1996), overruled on other grounds by Bejarano v. State, 122 Nev. 1066, 

146 P.3d 265 (2006). 

The testimony of Detective Jenkins regarding a conversation 
between Alford and Weatherhead 

Alford argues that the district court abused its discretion in 

admitting into evidence a conversation, videotaped by Detective David 

Jenkins, between Alford and Weatherhead at the police station following 

his arrest. Alford further contends that Weatherhead was used as an 

agent of the police and he was interrogated while in custody without 

having been informed of his rights pursuant to Miranda v. Arizona, 384 

U.S. 436 (1966). We disagree because Alford failed to file a motion to 

suppress this evidence or object to its admission at trial. 

10 
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"[T]his court may review plain error or issues of constitutional 

dimension sua sponte despite a party's failure to raise an issue below." 

Murray v. State, 113 Nev. 11, 17, 930 P.2d 121, 124 (1997). "[P]lain error 

is error which either had a prejudicial impact on the verdict when viewed 

in context of the trial as a whole or seriously effects the integrity or public 

reputation of the judicial proceedings." Parodi v. Washoe Medical Ctr., 

111 Nev. 365, 368, 892 P.2d 588, 590 (1995) (citing Libby v. State, 109 

Nev. 905, 911, 859 P.2d 1050, 1054 (1993), judgment vacated on other 

grounds by Libby v. Nevada, 516 U.S. 1037 (1996)) (internal quotations 

omitted). 

NRS 17 4.125(1) addresses the filing of a motion to suppress 

and states: 

All motions in a criminal prosecution to 
suppress evidence, for a transcript of former 
proceedings, for a preliminary hearing, for 
severance of joint defendants, for withdrawal of 
counsel, and all other motions which by their 
nature, if granted, delay or postpone the time of 
trial must be made before trial, unless an 
opportunity to make such a motion before trial did 
not exist or the moving party was not aware of the 
grounds for the motion before trial. 

We have held that a civilian may be deemed a police agent 

when that civilian makes an express agreement with the police to speak to 

a suspect who is then in custody. Boehm v. State, 113 Nev. 910, 913, 944 

P.2d 269, 271 (1997). 

We conclude that all of Alford's arguments are without merit 

because he failed to file a motion to suppress or object to the admission of 

the evidence at issue. Specifically, since Alford failed to file a motion to 

suppress the videotaped conversation, there is no order from the district 

court ruling on the admissibility of the interview for this court to review. 

11 
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Further, Alford has shown no evidence that Weatherhead made an 

agreement with Detective Jenkins to elicit statements from Alford during 

the conversation, thus failing to show that Weatherhead should be seen as 

an agent of the police. Additionally, Alford failed to make any argument 

which shows that the district court committed plain error, failed to show 

that the admission of this evidence had a prejudicial impact on the verdict 

when viewed in context of the trial as a whole, or seriously affected the 

integrity or public reputation of the judicial proceedings. As such, we 

conclude that the district court did not abuse its discretion in admitting 

the videotaped conversation between Alford and Weatherhead. 

The testimony of Detective Jenkins regarding an interview between 
Alford and Detective Jenkins 

Following Alford's conversation with Weatherhead, he was 

interviewed by Detective Jenkins. During this interview, Alford told 

Detective Jenkins that the gun had gone off accidently and that he never 

intended to kill anyone. However, due to a recorder malfunction Alford's 

interview was not recorded and Detective Jenkins then had to re-interview 

Alford after replacing the broken tape recorder with a tape recorder that 

worked. 

Alford argues that the district court improperly admitted 

testimony from Detective Jenkins regarding the interview between him 

and Alford because of the gross negligence of the police in losing or failing 

to properly record that interview. Alford thus contends that the district 

court abused its discretion in admitting the taped interview that Detective 

Jenkins took from him after learning that the original interview had not 

been recorded. Alford further argues that while he may not be able to 

show bad faith on the part of Detective Jenkins, he certainly can show 
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that Detective Jenkins's conduct was grossly negligent, thus establishing a 

due process violation. We disagree. 

To establish a due process violation based upon the State's 

failure to gather evidence, a defendant must show: (1) that the State failed 

to gather evidence that is constitutionally material, i.e., that raises a 

reasonable probability of a different result if it had been available to the 

defense; and (2) that the failure to gather the evidence was the result of 

gross negligence or a bad faith attempt to prejudice the defendant's case. 

See Steese v. State, 114 Nev. 479, 491, 960 P.2d 321, 329 (1998). 

We conclude that Alford's argument is without merit because 

he has failed to show bad faith or gross negligence on the part of Detective 

Jenkins in failing to record the interview between Alford and Detective 

Jenkins. Specifically, Alford has shown nothing that indicates that 

Detective Jenkins purposefully failed to tape the interview or that 

Detective Jenkins knew, or had reason to know, that the tape recorder 

would fail during the interview. Further, Alford has failed to show that he 

was prejudiced by the interview failing to be recorded. Upon realizing 

that the tape recording equipment had failed, Detective Jenkins 

immediately placed new equipment in the interview room and re­

interviewed Alford based on the previous interview. As such, we conclude 

that the district court did not abuse its discretion in admitting the taped 

interview. 

Uncharged bad acts evidence 

NRS 48.045(2) addresses the admission of uncharged bad acts 

evidence and states that: 

Evidence of other crimes, wrongs or acts is 
not admissible to prove the character of a person 
in order to show that he acted in conformity 
therewith. It may, however, be admissible for 

13 
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other purposes, such as proof of motive, 
opportunity, intent, preparation, plan, knowledge, 
identity, or absence of mistake or accident. 

Our "principal concern with admitting such [uncharged bad] acts is that 

the jury will be unduly influenced by the evidence, and thus convict the 

accused because the jury believes the accused is a bad person." Walker v. 

State, 116 Nev. 442, 445, 997 P.2d 803, 806 (2000); see Berner v. State, 

104 Nev. 695, 696-97, 765 P.2d 1144, 1145-46 (1988). 

The uncharged bad acts of others 

On the night of the incident, Brandon was introduced to 

Dudley and Thompson by Simcoe at a club in downtown Reno. After the 

four left the club, they continued drinking, took ecstasy, and ended up at 

Simcoe's house. On the way to her house, Simcoe asked Thompson if she 

would be interested in engaging in a threesome with her and Brandon, to 

which Thompson said no. All of these events were admitted into evidence 

at trial by the district court. 

Alford argues that the district court abused its discretion in 

admitting into evidence the uncharged bad acts of others the night of the 

incident. Alford contends that the uncharged bad acts of Brandon, 

Simcoe, Dudley, and Thompson were far more prejudicial than probative 

because it portrayed him as someone who would engage in such deviant 

sexual behavior, even though he was not present for any of these alleged 

incidents. 

We conclude that Alford's argument is without merit because 

our principle concern in the exclusion of such bad acts evidence is not 

present here. Specifically, all of the evidence Alford takes issue with was 

14 
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about other people, and we cannot say that this is the type of bad acts 

evidence we seek to keep from being admitted.3 Furthermore, this 

evidence goes directly to show Alford's motive for bringing a gun with him 

to Castro's house. As such, we conclude that the district court did not 

abuse its discretion in admitting this evidence. 

Arrest evidence 

Alford argues that the district court abused its discretion in 

admitting evidence of police activity in the arrest setting of the case and 

evidence of Brandon resisting arrest. Alford contends that the evidence of 

Brandon's escape, recapture, and location were completely irrelevant to 

Alford's own arrest. 

We conclude that Alford's argument is without merit because 

the evidence of his and Brandon's arrest were specifically used to 

demonstrate how other evidence was collected in this case. As such, we 

conclude that the district court did not abuse its discretion in admitting 

this evidence. 

Destruction of evidence by Brandon 

Alford argues that the district court abused its discretion in 

admitting evidence that Brandon had burned the jersey he was wearing 

the night of the incident prior to his arrest. 

We conclude that Alford's argument is without merit because 

he has failed to show he was prejudiced by this evidence. Further, this 

3Under NRS 48.045(2) evidence of uncharged bad acts is 
inadmissible to prove the character of a person in order to prove he acted 
in conformity therewith. Evidence regarding the prior bad acts of others 
does not relate to Alford, who was on trial in this instance. 
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evidence certainly goes to Brandon's credibility as a witness. As such, we 

conclude that the district court did not abuse its discretion in admitting 

this evidence. 

Cross-examination of key witnesses 

Alford argues that the district court improperly curtailed 

cross-examination of key witness, thereby depriving him of his Sixth 

Amendment right to confrontation. Alford contends that the district court 

erred in not allowing him to cross-examine Brandon about the facts 

underlying Brandon's felony conviction for battery with a deadly weapon 

for his role in the fight between Brandon and Dudley. Alford further 

contends that the district court erred in failing to allow him to impeach 

Dudley with a probation violation from a 2006 burglary conviction. We 

disagree. 

Standard of review 

"Determinations of whether a limitation on cross-examination 

infringes upon the constitutional right of confrontation are reviewed de 

novo." Mendoza v. State, 122 Nev. 267, 277, 130 P.3d 176, 182 (2006). 

"The Sixth Amendment's Confrontation Clause provides: 'In 

all criminal prosecutions, the accused shall enjoy the right ... to be 

confronted with the witnesses against him.' This right is secured for 

defendants in state as well as in federal criminal proceedings." Kentucky 

v. Stincer, 482 U.S. 730, 736 (1987) (quoting Pointer v. Texas, 380 U.S. 

400, 400-01 (1965) (alteration in original)). "The Court has emphasized 

that 'a primary interest secured by [the Confrontation Clause] is the right 

of cross-examination."' Id. (quoting Douglas v. Alabama, 380 U.S. 415, 418 

(1965) (alteration in original)). An "accused [has the right] to require the 

prosecution's case to survive the crucible of meaningful adversarial 

testing." United States v. Cronic, 466 U.S. 648, 656 (1984). 

16 
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We conclude that Alford's argument is without merit because 

he has failed to show that he was entitled to cross-examine either Brandon 

or Dudley on the specific issues complained of. Alford has failed to cite to 

any caselaw that supports his proposition that the jury had a right to hear 

the underlying facts regarding Brandon being found guilty of battery with 

a deadly weapon. Further, evidence of Dudley's parole violation, which 

was in no way relevant to Alford's trial, would only have been introduced 

to show Dudley's general bad character. This type of character evidence is 

not admissible under NRS 48.045. 4 As such, we conclude that the district 

4NRS 48.045 states: 

1. Evidence of a person's character or a trait of 
his ... character is not admissible for the purpose 
of proving that [he] acted in conformity therewith 
on a particular occasion, except: 

(a) Evidence of [his] character or a trait of 
his ... character offered by an accused, and 
similar evidence offered by the prosecution to 
rebut such evidence; 

(b) Evidence of the character or a trait of 
character of the victim of the crime offered by an 
accused, subject to the procedural requirements of 
NRS 48.069 where applicable, and similar 
evidence offered by the prosecution to rebut such 
evidence; and 

(c) Unless excluded by NRS 50.090, evidence 
of the character of a witness, offered to attack or 
support his ... credibility, within the limits 
provided by NRS 50.085. 

2. Evidence of other crimes, wrongs or acts is not 
admissible to prove the character of a person in 
order to show that [he] acted in conformity 

continued on next page ... 
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court did not improperly curtail Alford's ability to cross-examine Brandon 

or Dudley. 

The State's motion to amend the information 

The State filed its original information on February 26, 2008. 

On June 12, 2008, the State filed its first amended complaint, without 

leave from the district court. On December 26, 2008, the State moved the 

district court for leave to file a second amended information. On January 

8, 2009, the district court granted the State's motion for leave to file a 

second amended information and the State filed a second amended 

complaint on January 9, 2009. 

Alford argues that the district court abused its discretion in 

granting the State's motion to amend the information because it was filed 

too late, thus denying Alford his Fifth Amendment right to a fair trial and 

to due process. We disagree. 

Standard of review 

The decision to allow the State to amend an information rests 

soundly within the discretion of the district court. Viray v. State, 121 Nev. 

159, 162, 111 P.3d 1079, 1081 (2005). 

NRS 173.095(1), which concerns the amendment of an 

indictment or information in a criminal prosecution, states: "[t]he court 

may permit an indictment or information to be amended at any time 

... continued 

therewith. It may, however, be admissible for 
other purposes, such as proof of motive, 
opportunity, intent, preparation, plan, knowledge, 
identity, or absence of mistake or accident. 
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before verdict or finding if no additional or different offense is charged and 

if substantial rights of the defendant are not prejudiced." "The State is 

required to give adequate notice to the accused of the various theories of 

prosecution." State v. Dist. Ct., 116 Nev. 374, 377, 997 P.2d 126, 129 

(2000). As such, "[a]mendment of the information prior to trial is an 

appropriate method for giving the accused the notice to which he or she is 

entitled." Id. at 378, 997 P.2d at 129. 

We conclude that Alford's argument is without merit because 

he has failed to show that he was prejudiced by the district court's 

granting of the State's motion to amend the information. Specifically, the 

State's new theory of prosecution was that there may have been an 

alternative way that Castro died and this theory was consistent with 

Alford's theory of defense. Thus, Alford cannot claim that he was 

unprepared for the State's new theory of prosecution since it was the 

integral argument he used in his defense. Additionally, the State did not 

charge Alford with an additional or different offense but only added a new 

theory of prosecution. As such, we conclude that the district court did not 

abuse its discretion in granting the State's motion to amend the 

information as Alford has failed to show that his Fifth Amendment right 

to a fair trial was violated. 

Alford's motion for a new trial 

Alford argues that the district court abused its discretion in 

denying his motion for a new trial based on conflicting evidence. Alford 

contends that the evidence presented in this case did not equate to a first­

degree murder conviction and, as such, the district court should have 

granted his motion for a new trial. We disagree. 

19 
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Standard of review 

"'The decision to grant or deny a motion for a new trial rests 

within the sound discretion of the trial court and will not be disturbed on 

appeal absent palpable abuse."' Domingues v. State, 112 Nev. 683, 695, 

917 P.2d 1364, 1373 (1996) (quoting Pappas v. State, Dep't Transp., 104 

Nev. 572, 574, 763 P.2d 348, 349 (1988)). 

"Motions for a new trial in criminal cases are governed by 

NRS 176.515." State v. Purcell, 110 Nev. 1389, 1393, 887 P.2d 276, 278 

(1994). NRS 176.515(4) states that "[a] motion for a new trial based on 

any other grounds [ other than newly discovered evidence] must be made 

within 7 days after verdict or finding of guilt or within such further time 

as the court may fix during the 7-day period." We have consistently held 

that pursuant to NRS 176.515(4) regarding 'other grounds,' a district court 

may grant a motion for a new trial based on an independent evaluation of 

the evidence, and stated that ""'[h]istorically, Nevada has empowered the 

trial court in a criminal case where the evidence of guilt is conflicting, to 

independently evaluate the evidence and order another trial if it does not 

agree with the jury's conclusion that the defendant has been proven guilty 

beyond a reasonable doubt.""' Purcell, 110 Nev. at 1393, 887 P.2d at 278 

(quoting Washington v. State, 98 Nev. 601, 604, 655 P.2d 531, 532 (1982) 

(quoting State v. Busscher, 81 Nev. 587, 589, 407 P.2d 715, 716 (1965))). 

We have also held that: 

[A] conflict of evidence occurs where there is 
sufficient evidence presented at trial which, if 
believed, would sustain a conviction, but this 
evidence is contested and the district judge, in 
resolving the conflicting evidence differently from 
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the jury, believes the totality of evidence fails to 
prove the defendant guilty beyond a reasonable 
doubt. 

State v. Walker, 109 Nev. 683, 685-686, 857 P.2d 1, 2 (1993). 

Here, the district court evaluated the evidence presented to 

the jury and determined that the totality of the evidence presented proved 

Alford's guilt beyond a reasonable doubt. This decision was well within 

the district court's discretion and Alford has failed to show that the 

district court's decision was clearly an abuse of that discretion. As such, 

we conclude that the district court did not abuse its discretion in denying 

Alford's motion for a new trial based on conflicting evidence. 

Alleged prosecutorial misconduct 

Alford argues that his Fifth Amendment right to a fair trial 

was violated by specific acts of prosecutorial misconduct. Alford assigns 

error to the prosecutor improperly: (1) vouching for a State witness during 

closing argument, and (2) arguing that Alford was a liar during closing 

argument. Specifically, Alford takes issue with the prosecutor vouching 

for the accuracy and credibility of the testimony of a witness and the 

prosecutor stating that Alford told an untruth and fabricated his story of 

the night in question. We disagree. We also note that Alford failed to 

object to either of the prosecutor's statements at trial. 

Standard of review 

When determining if "prejudicial prosecutorial misconduct 

occurred, the relevant inquiry is whether the prosecutor's statements so 

infected the proceedings with unfairness as to result in a denial of due 

process." Anderson v. State, 121 Nev. 511, 516, 118 P.3d 184, 187 (2005) 

(citing Thomas v. State, 120 Nev. 37, 47, 83 P.3d 818, 825 (2004)). "This 

court must consider the context of such statements and [note that the] 

21 

APP. 049



SUPREME COURT 

OF 

NEVADA 

(0) 1947A ~ 

ase 2:14-cv-00333-APG-NJK Document 11-13 Filed 06/02/14 Page 23 of 24 

'criminal conviction is not to be lightly overturned on the basis of a 

prosecutor's comments standing alone.""' Id. (quoting Thomas, 120 Nev. 

at 47, 83 P.3d at 825) (quoting United States v. Young, 470 U.S. 1, 11 

(1985)). 

When an error has not been preserved, this 
court employs plain-error review. Under that 
standard, an error that is plain from a review of 
the record does not require reversal unless the 
defendant demonstrates that the error affected his 
or her substantial rights, by causing 'actual 
prejudice or a miscarriage of justice. 

Valdez v. State, 124 Nev. 1172, 1190, 196 P.3d 465, 477 (2008) (quoting 

Green v. State, 119 Nev. 542, 545, 80 P.3d 93, 95 (2003)). "Vouching 

consists of placing the prestige of the government behind a witness 

through personal assurances of the witness's veracity, or suggesting that 

information not presented to the jury supports the witness's testimony." 

U. S. v. Necoechea, 986 F.2d 1273, 1276 (9th Cir. 1993). 

We conclude that Alford's argument is without merit because 

he has failed to show that the prosecutor's statements rise to the level of 

plain error. Specifically, the prosecutor did not necessarily vouch for the 

witness's testimony but merely stated that it appeared that Alford's 

testimony seemed to corroborate the witness's testimony. Further, the 

prosecutor did not specifically call Alford a liar, but merely alluded to the 

fact that Alford had changed his story several times. As such, we conclude 

that Alford's conviction should not be overturned because of prosecutorial 

misconduct because, even if there was any misconduct present here, Alford 

has failed to show that it rises to the level of plain error. 
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Cumulative error 

We conclude that, because the district court did not err on any 

issue presented by Alford, the cumulative error doctrine does not apply. 

In light of the foregoing discussion, we 

ORDER the judgment of the district court AFFIRMED. 

cc: Hon. Patrick Flanagan, District Judge 
Karla K. Butko 
Attorney General/Carson City 
Washoe County District Attorney 
Washoe District Court Clerk 
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CODE 1850 FILED 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 

9 STATE OF NEVADA, 

10 

11 vs. 

Plaintiff, 

12 BRIAN LAMONT ALFORD, 

Defendant. 

-------------------'' 

JUDGMENT 

Case No. CR08-0261A 

Dept. No. 7 

13 

14 

15 

16 

17 

The Defendant, having been found Guilty by a Jury, and no sufficient cause 

being shown by Defendant as to why judgment should not be pronounced against him, 

18 the Court rendered judgment as follows: 

19 Brian Lamont Alford is guilty of the crime of Count I - Murder in the First 

20 Degree with the Use of a Firearm, a violation of NRS 200.010, NRS 200.030 and NRS 

21 193.165, a felony, as charged in the Information, and that he be punished by 

22 imprisonment in the Nevada State Prison for a term of Life With the Possibility of Parole 

23 after a minimum of Twenty (20) years has been served, to include a consecutive term of 

24 Forty-Three (43) to One Hundred and Ninety (192) months in the Nevada State Prison for 

25 the Use of a Deadly Weapon enhancement, with credit for Four Hundred and Thirty-One 

26 (431) days time served, and by payment of restitution in the amount of Three Thousand 

27 Five Hundred Dollars ($3,500.00). As to Count II of the Information, the State's Motion to 

28 Dismiss is hereby granted. 
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1 

2 It is further ordered that the Defendant shall pay the statutory Twenty-Five 

3 Dollar ($25.00) administrative assessment fee, the One Hundred Fifty Dollar ($150.00) 

4 DNA testing fee, and submit to a DNA analysis to determine the presence of genetlc 

5 markers, if not previously ordered, and reimburse the County of Washoe the sum of Five 

6 Hundred Dollars ($500.00) for legal representation. 
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8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated this 6th day of March, 2009. 

DISTRICTJLipG 
~j 
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CODE: 2840 FILED 
JUN 1 3 2008 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASH OE 

8 

9 In the Matter of the Application of 

10 
BRIAN LAMONT ALFORD, 

11 Petitioner, 

12 For a Writ of Habeas Corpus. 

13 ------~--------'I 
14 ORDER 

Case No. CR08-0261A 

Dept. No. 9 

15 The Court has reviewed and considered Petitioner, BRIAN LAMONT ALFORD's 

16 (hereinafter "Mr. Alford"), pre-conviction Petition for Writ of Habeas Corpus, filed by and through 

17 counsel, John P. Springgate, Esq., on April 16, 2008. 

1s Mr. Alford contends that the evidence adduced at his preliminary hearing was insufficient to 

l 9 establish probable cause that an offense was committed and that Mr. Alford committed that offense, 

20 and that the State failed to establish the requisite elements to charge him under the felony murder 

21 rule. 

22 Mr. Alford brings his petition for habeas relief on the following grounds: 1) there was 

23 insufficient evidence to establish corpus delecti of the crime of murder without Mr. Alford's 

24 statements; 2) there is no proof of cause of death at the preliminary hearing; 3) it was impermissible 

25 to allege murder by virtue of the "felony murder rule" without the defendant being bound over for 

26 trial on the underlying alleged felony, a burglary; and 4) there was insufficient evidence at the 

27 preliminary hearing to establish attempted robbery. 

28 II 

II 

-1 • 
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I. Standard of Review 

2 Pursuant to NRS 34.360, "[ e]very person unlawfully committed, detained; confined or 

3 restrained of his liberty, under any pretense whatever, may prosecute a writ of habeas corpus to 

4 inquire into the cause of such imprisonment or restraint." A writ of habeas corpus is an 

5 extraordinary remedy "to allow the presentation of questions of law that cannot otherwise be 

6 reviewed, or that are so important as to render ordinary procedure inadequate and justify the 

7 extraordinary remedy." Dir., Nev. Dept. of Prisons v. Arndt, 98 Nev. 84, 85,640 P.2d 1318, 1319 

(1982), quoting State ex rel. Orsborn v. Fogliani, 82 Nev. 300, 417 P .2d 148 ( 1966). "[U]se of the 

9 extraordinary writ is warranted only to challenge present custody or restraint and the legality of that 

8 

10 

11 

12 

13 

14 

confinement." Arndt, 98 Nev. at 86. (Additional citations omitted). 

"In habeas corpus proceedings brought by one indicted in a crime, the court can only inquire 

into whether there exists any substantial evidence which, if true, would support a verdict of 

conviction." Sheriff Washoe County v. Dhadda, 115 Nev. 175, 180, 980 P.2d 1062, 1065 

(1999)(additional citations omitted). 

15 
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]6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

conviction as to the murder and robbery charges. 

"An accused must be held to answer if it appears from the preliminary examination 'that 

there is probable cause to believe that an offense has been committed and that the defendant has 

committed it."' Id., citing NRS 171.206; see also Domingues v. State, 112 Nev. 683, 917 P.2d 1364 

(1996). "The magistrate is not concerned with the sufficiency of the evidence to justify conviction." 

Id., citing State v. Fuchs, 78 Nev. 63, 368 P.2d 869 (1962). "Sufficient cause is shown to order 

those charged to stand trial if the evidence received will support a reasonable inference that they 

committed the crimes." Id., citing Beasley v. Lamb, 79 Nev. 78, 378 P.2d 524 (1963); see also 

Sheri(j Washoe County v. Shade, 109 Nev. 826, 858 P.2d 840 (1993)(holding that a finding of 

probable caus(? sufficient to bind an accused over for trial may be based on slight, even marginal 

evidence, because it does not involve determination of guilt or innocence of accused). 

II 

If 

-2-
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A. Evidence presented by the State apart from Mr. Alford's statements 
sufficiently established corpus delicti. 

To establish corpus delicti in a murder case, the state must show 1) the fact of death, and 

4 2) that death occurred through the criminal agency of another. See Dhadda, 115 Nev. at 179-80. 

5 "In assessing whether there is sufficient independent evidence of the corpus delicti, a 

6 reviewing court should assume the truth of the state's evidence and all reasonable inferences from it 

7 in a light most favorable to the state." Dhadda, 115 Nev. at 180. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

However, "[t]he corpus delicti of a crime must be proven independently of the defendant's 

extrajudicial admissions." See Doyle v. State, 112 Nev. 879, 921 P.2d 901 (1996), citing Hooker v. 

Sheriff. 89 Nev. 89, 506 P.2d 1262 (1973). 

The record reflects that testimonial evidence from Crystal Hall, Loren Dudley, and Shanika 

Thompson established that Mr. Alford had engaged in a fight with Jerome Castro, which itwolved 

Mr. Alford allegedly striking Mr. Castro in the head with a gun, with the gun subsequently 

discharging. 

In addition, Officer Nicholas Duralde of the Reno Police Department, who accompanied Mr. 

Castro to the hospital and witnessed his death, also testified that he observed a gunshot wound to Mr. 

Castro's right forearm, along with an entry and exit wound to his forehead. 

Assuming the truth of this evidence and all reasonable inference from it in the light most 

favorable to the State, the Court finds the evidence constitutes independent proof sufficient to 

establish corpus delicti. Furthermore, the Court finds the evidence presented at the preliminary 

hearing, including the testimony of Officer Duralde, sufficiently established Mr. Castro's cause of 

death. 

B. Nevada law allows the State to pursue the homicide charge under the "felony 
murder rule" despite the fact that Mr. Alford was not bound over for trial on 
the original burglary charge. 

Under Nevada law, "the State may seek a conviction for murder based on a theory of felony­

murder without even charging the underlying predicate felony." See Holmes v. State, 114 Nev. 

1357, 1364, 972 P.2d 337, 343 (1998). In Holmes, supra, the Nevada Supreme Court construed 

NRS 200.030 as follows: 

-3-
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Pursuant to NRS 200.030, the commission of a felony and premeditation are merely 
alternative means of establishing the single mens rea element of first degree murder, 
rather than constituting independent elements of the crime. 

114 Nev. at 1363-64, citingSchadv. Arizona, 501 U.S. 624,637, 111 S.Ct. 2491 (1991). 

Consistent with our approach, many jurisdictions have held that the State may seek a 
conviction for murder based on a theory of felony-murder without even charging the 
underlying predicate felony. 

(Additional citations omitted.) 

Accordingly, we reiterate that premeditation and felony-murder are alternate theories 
upon which the State may rely in its attempt to establish the mens rea element of the 
crime of first degree murder. 

114 Nev. at 1364. 

Therefore, the Court finds that the State may advance the alternate theory of felony murder at 

trial even though the burglary charge was dropped. 

II 

II 

II 

II 

II 

II 

C. There was sufficient evidence presented at the preliminary hearing to establish 
attempted robbery. 

NRS 200.381(1) defines the crime of robbery as: 

Robbery is the unlawful taking of personal property from the person of another, or in 
his presence, against his will, by means of force or violence or fear of injury, 
immediate or future, to his person or property, or the person or property of a member 
of his family, or of anyone in his company at the time of the robbery. A taking is by 
means of force or fear if force or fear is used to: 

(a) Obtain or retain possession of the property; 

(b) Prevent or overcome resistance to the taking; or 

(c) Facilitate escape. 

The degree of force used is immaterial if it is used to compel acquiescence to the 
taking of or escaping with the property. A taking constitutes robbery whenever it 
appears that, although the taking was fully completed without the knowledge of the 
person from whom taken, such knowledge was prevented by the use of force or fear. 

-4-
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After reviewing the record, the Court finds that the evidence presented by the State at the 

2 preliminary hearing established sufficient probable cause to support the robbery charge. 

3 Accordingly, and good cause appearing, IT IS HEREBY ORDERED that Defendant Brian 

4 Lamont Alford's pre-conviction Petition for Writ of Habeas Corpus is DENIED. 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DATED: This i2__ day of June, 2008. 
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CERTIFICATE OF MAILING 

Pursuant to NRCP 5(b ), I certify that I am an employee of the Second Judicial District Court 

of the State of Nevada, County of Washoe; that on this /3 day of June, 2008, I deposited in the 
I 

4 County mailing system for postage and mailing with the United States Postal Service in Reno, 

5 Nevada, a true copy of the attached document addressed to: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Luke Prengaman, Esq. 
Deputy District Attorney 
Washoe County District Attorney's Office 
(via interoffice mail) 

John P. Springgate, Esq. 
Law Offices of John Springgate 
203 Arlington A venue 
Reno,NV 89501 
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l 

ORIGINAL 
3 

I] 

!:. 

f, -N rr~ J~S~:GL cousr OJ THE STA1~ or NEVACA 

7 T~ ANn FOR THE COUNTY Of WASBO! 

B THE, ::t0N03.Td3!\E :JARC1,D AI,1:IRJGH'T, ,,ILSTJCF: OF' :':iF; FE!iCE 

'.) 

lUf !~2 ~~~r~ OF NEVAon, 

l1 

.:.2 

:,1) 

L ~, 

16 

17 

rn 

l':l 

2(i 

""1 ~ .... 
'.':? 

23 

4 

t' i;.. ·~. r., t.i C;,.•,;c, No. RC;R?.003-039006 

vs. 

i;??',,Nf;ON LAMONT A1,rO?<.C -:inc 

;;f'..:AN Li,'"'.IJTlT Awi!'U:H.,, 

IH,f,;:;:-1dar:..:s. 

t No. 4 

7~ANSCRIPT CF ?ROCESD1NG5 

Fr n J i. m . r: a r 'i H c .,, ::: :.. r:g 

J:',;b.n1a:::y 2C, 20i)H 

t<-i!?:)nr;;ec. o·y: i-Er10;; :... F'7ARl:i(J::,:, NV CSL1- llJ29, CA c:t;ti. t9liF; 

APP. 060



APP. 061



Case 2:14-cv-00333-AP Document 9-1 Filed 06/02/ Page 135 of 144 

Mr. Dudl~y 1 s testimony rlhen he rA-read his state~ents when he 

2 'JJ a s p r e s s u re d , t h ,1 t t r, e f i q h L ' s o u ·- s l de . 

B~rglary, I nRLieve, requ res a specific intent to 

4 commit a crime t~ereln BL the entry, and =he evidence is thac 

~ Lhe9~ peop:e are invo:ved i~ a four-way af!ray at the time that 

6 tirny go i'1to t.he rc'?.sider.c,e. There is no entry with intent, 

7 d. n c: , t: h e r e £ a r e , t h e b t: r q l a .r: y i .s n ,.) L !U ad e ,, 

8 The ev_dence is simila::!y ~ca~ with regard to tMe 

9 rcbbe::v. lte only @vldence with regard~ to the robbery !s 

10 M.1..·. 0udlcy saying t.h,:::r. they were patted down. 

11 :• h c pro t, l em w i t h t tun: i 5 r 0 o r, f: r y J. s I o f co u x s e , t he 

12 s p e c i f ..i. c i:; t I.': n t -:: rJ i.1 s e - ~c take ~he property from ttem by 

13 rr,eans of torce or :fear. 

14 Ca~tro, it's clear fro~ the cv~dence, had money on 

l';: him. Dudley had nis wallet on him. No~hing was taken from any 

16 of the bcd.i.l:;ls. The inferences to be led therefrom are not that 

l, 
- I tt's a robbery. ~he inference is lhaL they're p~tting them 

l-3 dcwn £or we.apo'ls b!::ifOr•:'! t-.h(':y ex,t the prerni s~s, 

19 So neither the bi..:.rqldry 1:01 Lbe ro.buery ,.nc f:':tidO even 

20 throuqh slight oc marginal evidence. 

21 The real prcblem ar1scs in the ~urdcr. Counsel knows 

22 he's got a raal serious problem- ~he corpus dele~ci in muLder, 

23 of cnorc,e, is death 3!:' a resul-:: cf criminal agency, and t:.€-

24 c:'ln'L establish r::a1.1.,::C< of ci8"1!th. 
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Ee's qul 19, wh,r.h i_q :-i.ot adrr.itted, ar:d h~rti gol 

; Officer DuraJde, or whatever, who testified -- or one of :hem 

,:. tF..st fled a.s t:::i conve.cd.::it.ions wit.rt the doclor, I assume:, as to 

,1 ca\1se ot death. 

w~•ve qot a dsath. We don't have a death as a result 

6 of criminal a;enay. Most import~ntly, of course, you can't 

7 ma~o that wich tne comments or the st.ac~ments o! :he parties, 

8 (:::" yc:1're vi<)l.<:t.L.!.ng ti:".! cc~pus de:e{-:ti ru!e. 

9 

1
,, 
\) 

We dcn'L have thA autopsy. We don't ~~ve the doctor 

whc did thA autopsy. We cJor,.' t: have Dr. Song. (Phorietic:. l 

l.l don• L have ':he physicia:-i, ar.c I d,::in 't be i f::eve T r1at1e ~ver dor-c 

12 a ~urde~ prelim withou~ somebody indicatinq cause of death, 

:.'3 which is, kind of, imror.L.'!.nt in a murde~. 0 !:. e ,:: .l !:' s e , t he 

l~ aLlegacions reg~rding telony mu=der fail wi~h the burglary and 

15 :: he t'Obbery. 

16 9ut I'll suhmil lt's dpparent o:t its Ia~e Lhere's a 

1 7 r 8 a l :, i g :t ' t 4_ C ,Ho l pl: G b ":. e m ' Counsel knows he's gol a real 

18 RlgnLficant p1.oblem with thal. 

l9 MR, E'RFNGAMAN: 'tour Ucr.or-, i:'d obj!~cc: to that. 

20 ctnn't belicv8 I have a probiem, and if he wants .o argue the 

21 [acts, ,,e can do it, b1.;:_ h-e .!!.houldn't talk ab::ll.:.t my intent. 

TliF. COURT: () GJ.Y. Please restrain yourse t, 

24 MFt. Sl'RINGG,\TF.: Okay. That's fine. 
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rt:e point i2 -- _s that based on Lhe auidecce chat we 

& hav~ here and tho complete aosence of ~ny snrt of medical 

3 te.stimony -:::o - estabLiRhi.T'g dea.lh as a res1;l:: af c:d.mini'.ll 

4 a g ,:,; n c y , yo IJ c .. n ' t g e: t t o m 1; r a (-: r . 

Co1.;1~t I, Il ar,d I7T -- Cour-ts I, and 111 should 

6 !all and shouid not be bound ever on. 

7 

8 ~,., 
t.1 t\ • 

All !:±.gh:. 

PRF,NG.I\MAH: Well, 

!<Ir, Pre:-igaman. 

y c ·.1 r H o n o r , ;,l'.i th regards to 

9 tha -- thn murder, th~re are three alternatives all£ged, 

10 F.:.xst, open :nurrier. That's th~ firs~ per~graph, and aocording 

11 t.o the c ~e la..,., the Defendant. shculd :H, bo,_;nd over :i.:: ei::her 

12 f:Lrst degree c,t: any of ,.he essers are Estab_lehed by probable 

Thal lncluden second degree or any ype of 

,4 m:i.nslaugh:::cr, any of the lesser:::.. He should be bound eve! on 

16 The second paragraph ~l1Ages first degree ~elony 

17 mnrc!e-r committed in I.he course of and continUi"'.lg after a 

18 r,urqlary, and thE~ th.i!d paragrapl, alleges ~econd degree felony 

19 n:urder, murde:;: ::::.::.,rnm.i.ttcd pu.rsuanL ~o Nur.aE {Phonetic) and 

20 Morria (Phcnetic), a murd~r commit~od. The Defendant engagRd 

in ~n i~ne~enlly danqeT~~s felony wh~ch causes death. 

22 Your Honer, I've escabl shed the corpus dclocti in 

2 .3 I_ h is C a 3 e ,. Again, the turden is -- is probable cause. 

You h1vs an individual who is at this res1den~~. 
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1 i::c1 beattc".:n in Lhe head hy thE- adrnisslori of the Defendant; but 

2 irre.s~ect.ivr. of thac, he is ne is -- his head -• h,i.:;; wour~ds 

3 ar<:: to .. b:; arm ;;nd to Lhe tead. 

·1 lhe orly pe~ao11 inflic~ing those wounds by anyone's 

5 t.esr.irnony, evea1 exclud .. u1g the Defenda.at'::.:, i::1 - ~s 

f: &rlan Alford. 

7 lie is i~mediatRly taken t~om the residen~e. rle goes 

He goes into surg~ry wtere - where the 

9 ~urgcon's wo~king on hls head. Shv.:: lly .:1Ite1 Lhal, he codes 

10 ouL and d1.es. 

1:. Dia t~e Defendant doas ~hat establish a ca~se uf 

12 ac,atn. by '..:riminal ager,cy·? 

13 r submil overwhelming, your Honor. CTe gets a be~ting 

14 d nd ~nd/or a shot ic Lhe residence. l\.s a teslllt, h~ uled at 

l.S Lhe hosp'Llal shoY.t y thereaf:..er. 

Does that snow crim~nal dqency? 

17 Absc utely. 

Now, w~~h reqdrd to the 

l..9 And, again, your Honor, do yo~ -- does, your Eo~or, 

20 hav~ any questions ~bout tha~ th~t you w~n~ me to add~es~? 

21 THE CCtJRT: Ne, l dcr1 1 t. _ Lhlnk Lhal's eslablished. 

22 MR. FR~NGAMJ\N: Your Honor -- and th~n with regard --

... '"'I 

.::.: J. 'II!? corJRT: The b11rgL1ry -- the o:.irg ary is or.e I'm 

2.4 concerned ::1bo..it w5.tJ·. Mr. 3rian La::it0nt Alford, also. 
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Does the Defendant have any legai iustification for 

2 g c ~ n g -'- n L c: th e re s id en c e , p •1 s h i n 9 i n , 0 n t e r in q 11 n d £> r any 

3 circumata11ca to coatinue tn hi~ ~nd strike Mr. Cas~ro? 

He does noc:. ~e ~as no privilege. 

i\nd il i:.:ar1not be -- T woi;la subrnic: it cannot with a 

6 strai~ht f3cc be Sdid that this was -- it was 3n nftray between 

·1 1-i r . Ca s : r o a r.. d B r .i a. n A 1 £ o rd , 

8 pucched him, and M~. Caslru defended nimsel~. 

B~t is that an ~ffray for a person to be atta~ked 

10 inside whlle he's $tanding inside his own home? 

?he oe~e~dant then comes into chn home, con~inces to 

1) attack hit1, and ht=, 1 .s unabl~ to defend himself. l would submit, 

13 yuu:r fionor, that t.he Defendant. ,t that f 1 rst punch when 

14 he pnnches Jf;']rome Castro, ever: when he, e:.u::.:ise me, spits ()n hirr 

15 while he's sanding in the residence, he's co~mi~~ed ~ha~ 

16 battl":'ty, bur it .is the pu:1chinq 1nt::l the resi.dence ini:.ially. 

17 Tt is the going infiide Lherea£tcr to continua the attack. 

Hl That's not an ;iffx~y. That's a guy who gels attacked 

19 acd who defends himself, who's tig~~ing to defend himseif. 

20 So 1 would ,,ubrnit, your Honer, ,.hat the -- that the 

21 burglary has been es~ablished by slighl or marginal evidence. 

22 The intent ,_}[ the Oefendant is clear. Upon entry, his intent 

2J w;is to b,:it:te!. M:::·, Gastto. 

~c is mdd at hirr. Fe wanted ~o fight him earlier. 
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1 Ycur Honor, he -- he was ~ne one who threw out the sugges~ion, 

·z "Let'.$ tdke it: outs.:.de:." 

Accord~.ng tc U:e law in NE:vada, if ;, ki J l 1ng occ:i~·s 

4 cith'::!r d11ring or in .:in '.1:11.lrok.en ch.ain ,:;f (~vents after on~ the 

5 en um .a t a Led ~ e ! on 1. e s , b ;1 r J a r y be in q one o f ,~ hem , L ha L ' s f e l :.Hi v 

6 murder, ond l submit I've @stablished net only the ch~rged 

7 ~ount. of buralary in Ccunt II, but ~he firs~ degree burglary 

8 theory. 

'.) J\~c I wcul,.-J ~ubr-l~t '~hat, agaln 1 after that., when he's 

10 gal Mr. Castro on the ground 3n~ he starts beati~; him with the 

batle~y with a dEadly weapon l woula 

12 submit th~t T've establis~ed that. 

13 .?i.nd cel"'t..31.nly, lherti'1-; r:o privilege +:.hare to bring 

14 the the - e blun ob19ct of any ki11d Lo -- even if you 

}5 ,Hi/'i1:me it: 1 s ,1 fislfight_. No privilege tliere. He ls engaged in 

16 d ba~tery with a de~dly weapon tha~ is 1rherAntiy dangerous, 

17 anc: ln the course i:i.:' that, he caused the deac:h of t.ier~:rre 

THE COURT: Well, -

19 MR. J;'RENG;&.11AN: Castrc. 

20 S0 I' ci s,ibmi I've shown second degre~ felony murder 

21 l~1eory alleged as ,,,ell. 

22 THE COURT: T belie~e that ~here's probable cause to 

23 telieve Lhat the crime m11rder wi~n the use of a deadly weapon 

24 -!ind attempted robbery wltn the use of a dea.dl.y weap:::>n were, 
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corumittea as to Brian L~mont Altera -- ~hos0 ~rimes, I hind 

L him over Le Distri~t Court on those crimes. 

I do not find Ll1ere's probable eause as lo Lhe crime 

l bglieve Lhere's probable cause co believe Lhal Lhe 

b c~lne 0t battery with a deadly weapon was commirred by 

7 3randon Lamon~ -- or wa~ conmi~ted, anc the crime of atte~pted 

8 robbery with ~he ase at a deadly weapon was commirted as 

9 ~ileqed in Coun~ Y~, anci be nq an ex-telc~ In possesAinn nf a 

10 fJrea~~ as alleged in Ccu~ts VT! were comm!tted and that the --

"i.1 3.:. a ndon I a mon L Alford cornml L:.. ed Lhose c.:: .:.mes. 

:2 And I do not finn there's probable caus8 to believe 

13 that the crime of burglary as a~ie~ed in Coucr V was co~~4cted. 

MR. PRENGAMAN: And so j-..1st to cJari ty, your llonor, 

15 you bound over on all coun~s except Count II and Coont V? 

16 '::!IE COURT: 

1 7 And the evidence 

18 Where do you want lhe ev~dance lo go? Back to the 

J.9 Si:.a (;? 

20 

2l t-'1S. RIGGS: Pardt".)r'\ '.Ile, ve11r rronor? 

22 "'.'HE COURT: Can t~e State net the evidence back? 

PTGGS; That's fino with me, you!:' Hr.::-110 r. 

24 ':RE COURT: 
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MR. S.?RlNGS-1\TE: Yes, your ;-;oG::.,r. 

2 At l r 1 gh t . Tt will oe relur~ed Lo the 

Tnank you, your noncr. 

, All r.,.ght. 

6 !\ :-i -:1 , a g a i n , l w a !I t t o :_ h a ~1 k L b "' a •.l d i e n c c v c r y , v c r y 

1 m~ch +or yo~r profassion2Jisrr and for being so good. It'~ beer; 

9 a long, har,1 day, and L do -::he bei:;t I can Io.r eve . .ryoue. 

So Lhan~ you all very much. I appreciate the fac: 

10 t:hat you \v':!re a s,:; co1..crteous. 

12 

13 !?roceedings concluded.) 

14 

IS 

H:i 

1 i 

18 

I ':1 

20 

21 
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S'l'A'l'E. OF NF.VADA 

ss. 
2 COUN'l'Y O i:=" WAS i-lOE 

I, WENDY ~SARSON, a Cert~fied Court Reporter, ao 

J ~eroby cerl!fy that 1 :eported lhe p~c~eedlnqs in the within 

b entitled cause, and that Twas present on Wednesday, February 

7 20 1 2008, ,,t the ho:1r ::,f Ci:24 ;,i,m. l',t said day, and rep::;rted 

8 the proceedings had and testimony given therein in the 

" . . 1 · . "' r e J 1 mi n a .;::- y ~ c il r 1 ~-, q the case of TH~ STATE CY NEVADA, 

lG Piainli£f, vs. RRANDON LAHOHT ~LFORD and BR:nN LAMONT AL~ORD, 

'.11 Defendants, Cas1:: No. RCR2008 039006. 

1
,., 
,L. 

13 numbered 

That lhe foregoing transcript, consisting of page~ 

t o 3 3 4 , hot h i n c 1 us iv e , i s a f u 1.1 , :_ rue a n d c o-::- r e c t 

~ transcript of my said slenotype notes, so taken as aforesa:d, 

l5 and ls a f111 l_, tl'.:t:.e and c::nrecl staLemenl of Lile p.ro<::e>?.dir1gs 

lo had --=i.nc: t.""$t"-im:::rny aiven upon the ?rei.:,mlnary !ie.:::1·i.ng of the 

17 a:)ove-ent:iLl.e<l acr::L1.":ri t:) the cest of my kno~dedge, skill and 

18 abil.:1..l.:.y. 

l'J DA'I'E,D: AL R~:-nc, Nevac!a, this 'Jt:1 day o: Marc~, ;~008. 

2C 
,·· 

21 

22 WBND't I.. I'Eli.RSON, CSR !329, ii9l8(i 

24 
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