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APPENDIX A

United St.ates Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 18-3071
September Term, 2018

[Filed December 18, 2018]

INRE GRAND JURY SUBPOENA )
)

Appeal from the United States District Court
for the District of Columbia
(No. 1:18-mj-0041)

Before: TATEL and GRIFFITH, Circuit Judges, and
WILLIAMS, Senior Circuit Judge.

JUDGMENT

This cause came to be heard on the record on appeal
from the United States District Court for the District
of Columbia and the briefs and oral arguments of the
parties. Upon consideration thereof, for the reasons set
out below and to be explained more fully in an opinion
to be filed at a later date, it is

ORDERED and ADJUDGED that the decision of
the district court be affirmed.

"The Grand Jury seeks information from a
corporation (“the Corporation”) owned by Country A.
After receiving a subpoena for that information, the
Corporation moved to quash claiming (1) that it is
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immune under the Foreign Sovereign Immunities Act
(“the Act”) and (2) that the subpoena is unenforceable
as unreasonable and oppressive under Federal Rule of
Criminal Procedure 17(c)(2) because it would require
the Corporation to violate Country A’s domestic law.
The district court denied the motion. On the sovereign
immunity issue, the court assumed that immunity
applied, but concluded that it had subject-matter
jurisdiction under 18 U.S.C. § 3231 and that the
subpoena fell within the Act’s exception for commercial
activities. The court then rejected the claim that
Country A’s law barred compliance. When the
Corporation failed to produce the requested
information, the court held the Corporation in
contempt, imposing a fixed monetary penalty to
increase each day the Corporation fails to comply. The
Corporation appealed. Reviewing the legal questions
presented de novo, In re Sealed Case, 146 F.3d 881, 883
(D.C. Cir. 1998), we affirm.

Like the district court, we decline to resolve
whether foreign sovereigns are entitled to claim the
protection of the Act’s immunity provision, 28 U.S.C.
§ 1604, in criminal proceedings. Instead, we assume
that immunity extends to the criminal context. And
since there is no question that the Corporation falls
within the Act’s definition of a “foreign state,” 28
U.S.C. § 1603(a), (b)(2), we therefore assume that the
Corporation is immune unless one of the Act’s
exceptions applies. '

Before we can consider those exceptions, however,
we must address the Corporation’s argument that the -
district court lacked subject-matter jurisdiction. Once
again, we side with the district court: subject-matter



3a

jurisdiction lies under 18 U.S.C. § 3231, which gives
district courts “original” and “exclusive” “jurisdiction
. of all offenses against the laws of the United
States,” without exception. Textually speaking, nothing
in the Act purports to strip the district courts of
criminal jurisdiction; to the contrary, the Act’s only
provision related to subject-matter jurisdiction, 28
U.S.C. § 1330(a), grants subject-matter jurisdiction
over certain “nonjury civil action[s].” The provision
includes nothing at all about criminal jurisdiction.

We recognize that the Supreme Court has said—and
this court has repeated—that section 1330(a) is “the
sole basis for obtaining jurisdiction over a foreign state
in our courts.” Argentine Republic v. Amerada Hess
Shipping Corp., 488 U.S. 428, 434 (1989); see also, e.g.,
Schermerhorn v. State of Israel, 876 F.3d 351,353 (D.C.
Cir. 2017) (quoting Amerada Hess). But the cases
where the Court has referred to section 1330(a) as
exclusive are all civil actions, and there is no indication
that the Court intended to extend this reading to the
criminal context. Unlike the other bases for civil
jurisdiction at issue in Amerada Hess, sections 1330(a)
and 3231 “readily could been seen as supplementing
one another,” 488 U.S. at 438, because criminal
jurisdiction can be confined to those cases where the
Act’s exceptions to -immunity apply. Indeed, the
contrary reading of the Act, which would completely
insulate corporations majority-owned by foreign
governments from all criminal liability, seems in far
greater tension with Congress’s choice to codify a
theory of foreign sovereign immunity designed to allow
regulation of foreign nations acting as ordinary market
participants. See Rubin v. Islamic Republic of Iran, 138
S. Ct. 816, 822 (2018) (noting Congress’s desire to hold
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foreign sovereigns “accountable, in certain
circumstances, for their actions”). Accordingly, we
believe this is a situation where the Supreme Court’s
earlier statement, “[t]hough seemingly comprehensive,”
provides no “clear answer in this case.” Republic of
Austria v. Altmann, 541 U.S. 677, 694 (2004). And
seeing no conflict between the two heads of jurisdiction,
we find that the Act leaves intact Congress’s grant of
subject-matter jurisdiction over criminal offenses.

At oral argument, the Corporation offered a new
theory: that section 3231 never encompassed foreign
sovereign defendants, even before the Act. That
position is flatly at odds with the provision’s text,
which covers “all offenses against the laws of the
United States.” 28 U.S.C. § 3231 (emphasis added).
And, though historical sources suggest that foreign
sovereigns might have been able to raise an immunity
defense in a criminal case, there is no indication that
any such immunity grew out of a tortured construction
of subject-matter jurisdiction under section 3231;
rather, the immunity defense was a creature of the
common law. See Hazel Fox & Philippa Webb, The Law
of State Immunity 143 (3d ed. 2013).

Turning to the exceptions, we also agree with the
district court that, if section 1604’s immunity applies,
the commercial activity exception is likewise available
in criminal proceedings. The Act extends that exception
to “any case” meeting its definition—a label noticeably
broader than “any civil action.” 28 U.S.C. § 1605(a). We
also agree that, when “necessary to ensure the secrecy
of ongoing grand jury proceedings,” the government
may use ex parte submissions to support its claim that
an exception applies. In re Sealed Case No. 98-3077,
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151 F.3d 1059, 1075 (D.C. Cir. 1998). Under such

unique circumstances, the government bears ‘the
burden of establishing a “reasonable probability” that
the claimed exception applies, see In re Sealed Case,
832 F.2d 1268 1274 (D.C. Cir. 1987) (internal
quotation marks omitted), and - we will independently
conduct a searching inquiry of the government’s legal
theory and its supporting evidence. Having performed
such an inquiry of the ex parte submissions here, we
find that the government satisfied its- burden of
establishing a reasonable probability that this “action
is based upon . . . an act outside the territory of the
United States in connection with a commerecial activity
. of the foreign state elsewhere” and that the “act
cause[d] a direct effect in the United States.” 28 U.S.C.
§ 1605(a)(2). We therefore agree that the Act does not
immunize the Corporation from this subpoena.

We also agree, contrary to the Corporation’s
argument, that the Act allows for the monetary
judgment ordered by the district court. FG Hemisphere
Associates, LLC v. Democratic Republic of Congo, 637
F.3d 373, 376, 379 (D.C. Cir. 2011) (upholding a
contempt order including a $5,000 per week fine
against the foreign sovereign defendant). Whether and
how that sanction can be executed on remand is a
separate question for a later day. See id. at 377.

Finally, we consider the Corporation’s alternative
argument that the subpoena is unreasonable and
oppressive because it would require the Corporation to
violate Country A’s law. As the party invoking foreign
law, the Corporation “assumes the burden of showing
that such law prevents compliance with the court’s
order.” In re Sealed Case, 825 F.2d 494, 498 (D.C. Cir.
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1987) (per curiam). The Corporation has fallen well
short of carrying that burden. The text of the foreign
law provision the Corporation relies on does not
support its position. Moreover, the submissions from
the Corporation’s own counsel and—later—a regulator
from Country A seeking to explain the Corporation’s .
atextual interpretation lack critical indicia of
reliability. See Animal Science Products, Inc. v. Hebei
Welcome Pharmaceutical Co. Ltd., 138 S. Ct. 1865,
1873-74 (2018) (listing, among the factors to be
considered when evaluating a foreign government’s
interpretation of its own laws, “the statement’s clarity,
thoroughness, and support; its context and purpose;. ..
[and] the role and authority of the entity or official
offering the statement”). Consequently, we are
unconvinced that Country A’s law truly prohibits the
Corporation from complying with the subpoena.

The Clerk is directed to issue the mandate
forthwith.

Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/

Scott H. Atchue
Deputy Clerk
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APPENDIX B

United States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 18-3071
September Term, 2018
1:18-gj-00041-BAH

[Filed December 18, 2018]
[1764822]

In re: Grand Jury Subpoena )
)

MANDATE

In accordance with the judgment of December 18,
2018, and pursuant to Federal Rule of Appellate
Procedure 41, this constitutes the formal mandate of
this court.

FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/

Scott H. Atchue
Deputy Clerk

Link to the judgment filed December 18, 2018
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APPENDIX C

Supreme Court of the United States
No. 18A669
[Dated December 23, 2018]

IN RE GRAND JURY SUBPOENA )
)

ORDER

UPON CONSIDERATION of the apphcatlon of
counsel for the applicant,

ITIS ORDERED that the order of the United States
District Court for the District of Columbia holding the
applicant in contempt, including the accrual of
monetary penalties, is hereby stayed pending receipt of
a response, due on or before Monday, December 31,
2018, by noon, and further order of the undersigned or
of the Court.

/s/ John G. Roberts, Jr.
Chief Justice of the United States

Dated this 23rd
day of December 2018.
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APPENDIX D

18 U.S.C. § 3231. District courts.

The district courts of the United States shall have
original jurisdiction, exclusive of the courts of the
. States, of all offenses against the laws of the United
States.

Nothing in this title shall be held to take away or
impair the jurisdiction of the courts of the several
States under the laws thereof.

22 U.S.C. § 254d. Dismissal on motion of actions
against individuals entitled to immunity.

Any action or proceeding brought against an individual
who is entitled to immunity with respect to such action
or proceeding under the Vienna Convention on
Diplomatic Relations, under section 3(b) or 4 of this Act
[22 USCS §§ 254b or 254c], or under any other laws
extending diplomatic privileges and immunities, shall
be dismissed. Such immunity may be established upon
motion or suggestion by or on behalf of the individual,
or as otherwise permitted by law or applicable rules of
procedure.

22 U.S.C. § 7421. Findings.
Congress makes the following findings:

(1) On July 17, 1998, the United Nations Diplomatic -
Conference of Plenipotentiaries on the Establishment
of an International Criminal Court, meeting in Rome,
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Italy, adopted the “Rome Statute of the International
Criminal Court”. The vote on whether to proceed with
the statute was 120 in favor to 7 against, with 21
countries abstaining. The United States voted against
final adoption of the Rome Statute.

(2) As of April 30, 2001, 139 countries had signed the
Rome Statute and 30 had ratified it. Pursuant to
Article 126 of the Rome Statute, the statute will enter
into force on the first day of the month after the 60th
day following the date on which the 60th country
deposits an instrument ratifying the statute.

(3) Since adoption of the Rome Statute, a Preparatory
Commission for the International Criminal Court has
met regularly to draft documents to implement the
Rome Statute, including Rules of Procedure and
Evidence, Elements of Crimes, and a definition of the
Crime of Aggression.

(4) During testimony before the Congress following the
adoption of the Rome Statute, the lead United States
negotiator, Ambassador David Scheffer stated that the
United States could not sign the Rome Statute because
certain critical negotiating objectives of the United
States had not been achieved. As a result, he stated:
“We are left with consequences that do not serve the
cause of international justice.”.

(5) Ambassador Scheffer went on to tell the Congress
that: “Multinational peacekeeping forces operating in
a country that has joined the treaty can be exposed to
the Court’s jurisdiction even if the country of the
individual peacekeeper has not joined the treaty. Thus,
the treaty purports to establish an arrangement
whereby United States armed forces operating overseas
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could be conceivably prosecuted by the international
court even if the United States has not agreed to be
bound by the treaty. Not only is this contrary to the
most fundamental principles of treaty law, it could
inhibit the ability of the United States to use its
military to meet alliance obligations and participate in
multinational operations, including humanitarian
interventions to save civilian lives. Other contributors
to peacekeeping operations will be similarly exposed.”.

(6) Notwithstanding these concerns, President Clinton
directed that the United States sign the Rome Statute
on December 31, 2000. In a statement issued that day,
he stated that in view of the unremedied deficiencies of
the Rome Statute, “I will not, and do not recommend
that my successor submit the Treaty to the Senate for
advice and consent until our fundamental concerns are
satisfied”.

(7) Any American prosecuted by the International
Criminal Court will, under the Rome Statute, be denied
procedural protections to which all Americans are
entitled under the Bill of Rights to the United States
Constitution, such as the right to trial by jury.

(8) Members of the Armed Forces of the United States
should be free from the risk of prosecution by the
International Criminal Court, especially when they are
stationed or deployed around the world to protect the
vital national interests of the United States. The
United States Government has an obligation to protect
the members of its Armed Forces, to the maximum
extent possible, against criminal prosecutions carried
out by the International Criminal Court.
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(9) In addition to exposing members of the Armed
Forces of the United States to the risk of international
criminal prosecution, the Rome Statute creates a risk
that the President and other senior elected and
appointed officials of the United States Government
may be prosecuted by the International Criminal
Court. Particularly if the Preparatory Commission
agrees on a definition of the Crime of Aggression over
United States objections, senior United States officials
may be at risk of criminal prosecution for national
security decisions involving such matters as responding
to acts of terrorism, preventing the proliferation of
weapons of mass destruction, and deterring aggression.
No less than members of the Armed Forces of the
United States, senior officials of the United States
Government should be free from the risk of prosecution
by the International Criminal Court, especially with
respect to official actions taken by them to protect the
national interests of the United States.

(10) Any agreement within the Preparatory
Commission on a definition of the Crime of Aggression
that usurps the prerogative of the United Nations
Security Council under Article 39 of the charter of the
United Nations to “determine the existence of any . . .
act of aggression” would contravene the charter of the
United Nations and undermine deterrence.

(11) It is a fundamental principle of international law
that a treaty is binding upon its parties only and that
it does not create obligations for nonparties without
their consent to be bound. The United States is not a
party to the Rome Statute and will not be bound by any

of its terms. The United States will not recognize the
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jurisdiction of the International Criminal Court over
United States nationals.

28 U.S.C. § 133Q_Actiohs against foreign states.

(a) The district courts shall have original
jurisdiction without regard to amount in controversy of
any nonjury civil action against a foreign state as
defined in section 1603(a) of this title as to any claim
for relief in personam with respect to which the foreign
state is not entitled to immunity either under sections
1605-1607 of this title or under any applicable
international agreement.

(b) Personal jurisdiction over a foreign state shall
exist as to every claim for relief over which the district
courts have jurisdiction under subsection (a) where
service has been made under section 1608 of this title.

(c) For purposes of subsection (b), an appearance by
a foreign state does not confer personal jurisdiction
with respect to any claim for relief not arising out of
any transaction or occurrence enumerated in sections
1605-1607 of this title.

28 U.S.C. § 1332 Diversity of citizenship; amount
in controversy; costs.

(a) The district courts shall have original
jurisdiction of all civil actions where the matter in
controversy exceeds the sum or value of $ 75,000,
exclusive of interest and costs, and is between--

(1) Citizens of different States;
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(2)  citizens of a State and citizens or subjects of
a foreign state, except that the district courts shall
not have original jurisdiction under this subsection
of an action between citizens of a State and citizens
or subjects of a foreign state who are lawfully
admitted for permanent residence in the United
States and are domiciled in the same State;"

(3)  citizens of different States and in which
citizens or subjects of a foreign state are additional
parties; and

(4)  a foreign state, defined in section 1603(a) of
this title [28 USCS § 1603(a)], as plaintiff and
citizens of a State or of different States.

(b) Except when express provision therefor is
otherwise made in a statute of the United States,
where the plaintiff who files the case originally in the
Federal courts is finally adjudged to be entitled to
recover less than the sum or value of $ 75,000,
computed without regard to any setoff or counterclaim
to which the defendant may be adjudged to be entitled,
and exclusive of interest and costs, the district court
~may deny costs to the plaintiff and, in addition, may
impose costs on the plaintiff.

(¢)  Forthe purposes of this section and section 1441
of this title [28 USCS § 1441]--

(1)  acorporation shall be deemed to be a citizen
of every State and foreign state by which it has been
incorporated and of the State or foreign state where
it has its principal place of business, except that in
any direct action against the insurer of a policy or
contract of liability insurance, whether incorporated
or unincorporated, to which action the insured is
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not joined as a party-defendant, such insurer shall
be deemed a citizen of--

(A) every State and foreign state of which the
insured is a citizen;

(B)  everyState and foreign state by which the
insurer has been incorporated; and

(C) the State or foreign state where the
insurer has its principal place of business; and

(2)  the legal representative of the estate of a
decedent shall be deemed to be a citizen only of the
same State as the decedent, and the legal
representative of an infant or incompetent shall be
deemed to be a citizen only of the same State as the
infant or incompetent.

(d)
(D In this subsection--

(A) the term “class”™ means all of the class
members in a class action,;

(B) the term “class action” means any civil
action filed under rule 23 of the Federal Rules of
Civil Procedure or similar State statute or rule
of judicial procedure authorizing an action to be
brought by 1 or more representative persons as
a class action;

(C)  theterm “class certification order” means
an order issued by a court approving the
treatment of some or all aspects of a civil action
as a class action; and
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(D) the term “class members” means the
persons (named or unnamed) who fall within the
definition of the proposed or certified class in a
class action. '

(2) The district courts shall have original
jurisdiction of any civil action in which the matter
in controversy exceeds the sum or value of
$ 5,000,000, exclusive of interest and costs, and is a
class action in which--

(A) any member of a class of plaintiffs is a
citizen of a State different from any defendant;

(B) any member of a class of plaintiffs is a
foreign state or a citizen or subject of a foreign
state and any defendant is a citizen of a State; or

(C) any member of a class of plaintiffs is a
citizen of a State and any defendant is a foreign
state or a citizen or subject of a foreign state.

(3) A district court may, in the interests of
justice and looking at the totality of the
circumstances, decline to exercise jurisdiction under
paragraph (2) over a class action in which greater
than one-third but less than two-thirds of the
members of all proposed plaintiff classes in the
aggregate and the primary defendants are citizens
of the State in which the action was originally filed
based on consideration of--

(A) whether the claims asserted involve
matters of national or interstate interest;

(B) whether the claims asserted will be
governed by laws of the State in which the
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action was originally filed or by the laws of other
States;

(C)  whether the class action has been pleaded
in a manner that seeks to avoid Federal
jurisdiction;

(D) whether the action was brought in a
forum with a distinet nexus with the class
members, the alleged harm, or the defendants;

(E) whether the number of citizens of the
State in which the action was originally filed in
all proposed plaintiff classes in the aggregate is
substantially larger than the number of citizens
from any other State, and the citizenship of the
other members of the proposed class is dispersed
among a substantial number of States; and

()  whether, during the 3-year period
preceding the filing of that class action, 1 or
more other class actions asserting the same or
similar claims on behalf of the same or other
persons have been filed.

(4) A district court shall decline to exercise
jurisdiction under, paragraph (2)--

A)
1) over a class action in which--

@O greater than two-thirds of the
members of all proposed plaintiff classes
in the aggregate are citizens of the State
in which the action was originally filed;
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(II) at least 1 defendant is a
defendant—

(aa) from whom significant relief is
sought by members of the plaintiff
class;

(bb) whose alleged conduct forms a
significant basis for the claims
asserted by the proposed plaintiff
class; and

(cc) who is a citizen of the State in
which the action was originally filed;
and : ‘

(ITII) principal injuries resulting from
thealleged conduct or any related conduct
of each defendant were incurred in the
State in which the action was originally
filed; and

(i1)  duringthe 3-year period preceding the
filing of that class action, no other class
action has been filed asserting the same or
similar factual allegations against any of the
defendants on behalf of the same or other
persons; or

(B)  two-thirds or more of the members of all
proposed plaintiff classes in the aggregate, and
the primary defendants, are citizens of the State
in which the action was originally filed.

(5)  Paragraphs (2) through (4) shall not apply to
any class action in which--



19a

(A) the primary defendants are States, State
officials, or other governmental entities against
whom the district court may be foreclosed from
ordering relief; or

(B) the number of members of all proposed
plaintiff classes in the aggregate is less than
100.

(6) In any class action, the claims of the
individual class members shall be aggregated to
determine whether the matter in controversy
exceeds the sum or value of $ 5,000,000, exclusive of
interest and costs.

(7)  Citizenship of the members of the proposed
plaintiff classes shall be determined for purposes of
paragraphs (2) through (6) as of the date of filing of
the complaint or amended complaint, or, if the case
stated by the initial pleading is not subject to
Federal jurisdiction, as of the date of service by
plaintiffs of an amended pleading, motion, or other
paper, indicating the existence of Federal
jurisdiction.

(8) This subsection shall apply to any class
action before or after the entry of a class
certification order by the court with respect to that
action.

(9)  Paragraph (2) shall not apply to any class
action that solely involves a claim--

(A) concerning a covered security as defined
under [section] 16(f)(3) of the Securities Act of
1933 (15 U.S.C. 78p(f)(3) [15 USCS § 77p(Q(3)])
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and section 28(f)(5)(E) of the Securities
Exchange Act of 1934 (15 U.S.C. 78bb(f)(5)(E));

(B) that relates to the internal affairs or
governance of a corporation or other form of
business enterprise and that arises under or by
virtue of the laws of the State in which such
corporation or business enterprise is
incorporated or organized; or

(C) that relates to the rights, duties
(including fiduciary duties), and obligations
relating to or created by or pursuant to any
security (as defined under section 2(a)(1) of the
Securities Act of 1933 (15 U.S.C. 77b(a)(1)) and
the regulations issued thereunder).

(10)  For purposes of this subsection and section
1453 [28 USCS § 1453], an unincorporated
association shall be deemed to be a citizen of the
State where it has its principal place of business
and the State under whose laws it is organized.

(11)

(A) For purposes of this subsection and
section 1453 [28 USCS § 1453], a mass action
shall be deemed to be a class action removable
under paragraphs (2) through (10) if it otherwise
meets the provisions of those paragraphs.

(B)

1) As used in subparagraph (A), the term
“mass action” means any civil action (except
a civil action within the scope of section

1711(2) [28 USCS § 1711(2)]) in which
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monetary relief claims of 100 or more persons
are proposed to be tried jointly on the ground
that the plaintiffs’ claims involve common
questions of law or fact, except that
jurisdiction shall exist only over those
plaintiffs whose claims in a mass action
satisfy the jurisdictional amount
requirements under subsection (a).

(il) Asusedin subparagraph (A), the term
“mass action” shall not include any civil
action in which-- '

@ all of the claims in the action arise
from an event or occurrence in the State
in which the action was filed, and that
allegedly resulted in injuries in that State
or in States contiguous to that State;

(II)  the claims are joined upon motion
of a defendant;

(IIT).  all of the claims in the action are
asserted on behalf of the general public
(and not on behalf of individual claimants

~or members of a purported class)
pursuant to a State statute specifically
authorizing such action; or

(IV) the claims have been consolidated
or coordinated solely for pretrial
proceedings.

1) Any action(s) removed to Federal court
pursuant to this subsection shall not
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thereafter be transferred to any other court
pursuant to section 1407 [28 USCS § 1407],
or the rules promulgated thereunder, unless
a majority of the plaintiffs in the action
request transfer pursuant to section 1407 [28

USCS § 1407].
(i)  This subparagraph will not apply--

4] to cases certified pursuant to rule
23 of the Federal Rules of Civil Procedure;
- or

(II) if plaintiffs propose that the action
proceed as a class action pursuant to rule
23 of the Federal Rules of Civil Procedure.

(D) The limitations periods on any claims
asserted in a mass action that is removed to
Federal court pursuant to this subsection shall
be deemed tolled during the period that the
action is pending in Federal court.

(e) The word “States”, as used in this section,
includes the Territories, the District of Columbia, and
the Commonwealth of Puerto Rico.

28 U.S.C. § 1391. Venue Generally.

(a)  Applicability of section. Except as otherwise
provided by law--

(1)  this section shall govern the venue of all civil
actions brought in district courts of the United
States; and
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(2)  the proper venue for a- civil action shall be
determined without regard to whether the action is
local or transitory in nature.

(b)  Venue in general. A civil action may be brought
in--

(1)  a judicial district in which any defendant
resides, if all defendants are residents of the State
in which the district is located;

(2)  ajudicial district in which a substantial part
of the events or omissions giving rise to the claim
occurred, or a substantial part of property that is
the subject of the action is situated; or

(3)  if there is no district in which an action may
otherwise be brought as provided in this section,
any judicial district in which any defendant is
subject to the court’s personal jurisdiction with
respect to such action.

(c) Residency. For all venue purposes--

(1) anatural person, including an alien lawfully
admitted for permanent residence in the United
States, shall be deemed to reside in the judicial
district in which that person is domiciled;

(2)  anentity with the capacity to sue and be sued
in its common name under applicable law, whether
or not incorporated, shall be deemed to reside, if a
defendant, in any judicial district in which such
defendant is subject to the court’s personal
jurisdiction with respect to the civil action in
question and, if a plaintiff, only in the judicial
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district in which it maintains its principal place of
business; and

(3) adefendantnotresidentin the United States
may be sued in any judicial district, and the joinder
of such a defendant shall be disregarded in
determining where the action may be brought with
respect to other defendants.

(d)  Residency of corporationsin States with multiple
districts. For purposes of venue under this chapter, in
a State which has more than one judicial district and in
which a defendant that is a corporation is subject to
personal jurisdiction at the time an action is
commenced, such corporation shall be deemed to reside
in any district in that State within which its contacts
would be sufficient to subject it to personal jurisdiction
if that district were a separate State, and, if there is no
such district, the corporation shall be deemed to reside
in the district within which it has the most significant
contacts.

(e)  Actions where defendant is officer or employee of
the United States.

(1) In general. A civil action in which a
defendant is an officer or employee of the United
States or any agency thereof acting in his official
capacity or under color of legal authority, or an
agency of the United States, or the United States,
may, except as otherwise provided by law, be
brought in any judicial district in which (A) a
defendant in the action resides, (B) a substantial
part of the events or omissions giving rise to the
claim occurred, or a substantial part of property
that is the subject of the action is situated, or
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(C) the plaintiff resides if no real property is
involved in the action. Additional persons may be
joined as parties to any such action in accordance
with the Federal Rules of Civil Procedure and with
such other venue requirements as would be
applicable if the United States or one of its officers,

employees, or agencies were not a party. '

(2)  Service. The summons and complaint in such
an action shall be served as provided by the Federal
Rules of Civil Procedure except that the delivery of
the summons and complaint to the officer or agency
as required by the rules may be made by certified
mail beyond the territorial limits of the district in
which the action is brought.

H Civil actions against a foreign state. A civil
action against a foreign state as defined in section
1603(a) of this title [28 USCS § 1603(a)] may be
brought--

(1) in anyjudicial district in which a substantial
part of the events or omissions giving rise to the
claim occurred, or a substantial part of property
that is the subject of the action is situated,;

(2)  in any judicial district in which the vessel or
cargo of a foreign state is situated, if the claim is
asserted under section 1605(b) of this title [28
USCS § 1605(b)];

(3) in any judicial district in which the agency or
instrumentality is licensed to do business or is
doing business, if the action is brought against an
agency or instrumentality of a foreign state as
defined in section 1603(b) of this title [28 USCS
§ 1603(b)]; or
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(4) in the United States District Court for the
District of Columbia if the action is brought against
a foreign state or political subdivision thereof.

(g)  Multiparty, multiforum litigation. A civil action
in which jurisdiction of the district court is based upon
section 1369 of this title [28 USCS § 1369] may be
brought in any district in which any defendant resides
or in which a substantial part of the accident giving
rise to the action took place.

28 U.S.C. § 1441. Removal of civil actions.

(a)  Generally. Except as otherwise expressly
provided by Act of Congress, any civil action brought in
a State court of which the district courts of the United
States have original jurisdiction, may be removed by
the defendant or the defendants, to the district court of
the United States for the district and division
embracing the place where such action is pending.

(b)  Removal based on diversity of citizenship.

(1) In determining whether a civil action is
removable on the basis of the jurisdiction under
section 1332(a) of this title, the citizenship of
defendants sued under fictitious names shall be
disregarded.

(2) A civil action otherwise removable solely on
the basis of the jurisdiction under section 1332(a) of
this title may not be removed if any of the parties in
interest properly joined and served as defendants is
a citizen of the State in which such action is
brought.
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(c) Joinder of Federal law claims and State law
claims.

(D If a civil action includes—

(A) a claim arising under the Constitution,
laws, or treaties of the United States (within the
meaning of section 1331 of this title), and -

(B) a claim not within the original or
supplemental jurisdiction of the district court or
a claim that has been made nonremovable by
statute,

the entire action may be removed if the action
would be removable without the inclusion of the
claim described in subparagraph (B).

(2) Upon removal of an action described in
paragraph (1), the district court shall sever from the
action all claims described in paragraph (1)(B) and
shall remand the severed claims to the State court
from which the action was removed. Only
defendants against whom a claim described in
paragraph (1)(A) has been asserted are required to
join in or consent to the removal under paragraph

(1).

(d)  Actions against foreign States. Any civil action
brought in a State court against a foreign state as
defined in section 1603(a) of this title may be removed
by the foreign state to the district court of the United
States for the district and division embracing the place
where such action is pending. Upon removal the action
shall be tried by the court without jury. Where removal
is based upon this subsection, the time limitations of
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section 1446(b) of this chapter may be enlarged at any
time for cause shown.

(e)  Multiparty, multiforum jurisdiction.

(1) Notwithstanding the provisions of subsection
(b) of this section, a defendant in a civil action in a
State court may remove the action to the district
court of the United States for the district and
division embracing the place where the action is
pending if—

(A) the action could have been brought in a
United States district court under section 1369
of this title; or

(B) the defendant is a party to an action
which is or could have been brought, in whole or
in part, under section 1369 in a United States
district court and arises from the same accident
as the action in State court, even if the action to
be removed could not have been brought in a
district court as an original matter.

The removal of an action under this subsection shall
be made in accordance with section 1446 of this
title, except that a notice of removal may also be
filed before trial of the action in State court within
30 days after the date on which the defendant first
becomes a party to an action under section 1369 in
a United States district court that arises from the
same accident as the action in State court, or at a
later time with leave of the district court.

(2 Whenever an action is removed under this
subsection and the district court to which it is
removed or transferred under section 1407(j)1 has
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made a liability determination requiring further
proceedings as to damages, the district court shall
remand the action to the State court from which it
had been removed for the determination of
damages, unless the court finds that, for the
- convenience of parties and witnesses and in the
interest of justice, the action should be retained for
the determination of damages.

(3) Anyremand under paragraph (2) shall not be
effective until 60 days after the district court has
issued an order determining liability and has
certified its intention to remand the removed action
for the determination of damages. An appeal with
respect to the liability determination of the district
court may be taken during that 60-day period to the
court of appeals with appellate jurisdiction over the
district court. In the event a party files such an
appeal, the remand shall not be effective until the
appeal has been finally disposed of. Once the
remand has become effective, the liability
determination shall not be subject to further review
by appeal or otherwise.

(4)  Any decision wunder this subsection
concerning remand for the determination of
damages shall not be reviewable by appeal or
otherwise.

(5) An action removed under this subsection
shall be deemed to be an action under section 1369
and an action in which jurisdiction is based on
section 1369 of this title for purposes of this section
and sections 1407, 1697, and 1785 of this title.
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(6) Nothing in this subsection shall restrict the
authority of the district court to transfer or dismiss
an action on the ground of inconvenient forum.

® Derivative removal jurisdiction. The court to
which a civil action is removed under this section is not
precluded from hearing and determining any claim in
such civil action because the State court from which
such civil action is removed did not have jurisdiction
over that claim.

28 U.S.C. § 1602. Findings and declaration of
purpose.

The Congress finds that the determination by United
States courts of the claims of foreign states to
immunity from the jurisdiction of such courts would
serve the interests of justice and would protect the
rights of both foreign states and litigants in United
States courts. Under international law, states are not
immune from the jurisdiction of foreign courts insofar
as their commercial activities are concerned, and their
commercial property may be levied upon for the
satisfaction of judgments rendered against them in
connection with their commercial activities. Claims of
foreign states to immunity should henceforth be
decided by courts of the United States and of the States
in conformity with the principles set forth in this
chapter.
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28 U.S.C. § 1603. Definitions.
For purposes of this chapter [28 USCS §§ 1602 et seq.]--

(a) A “foreign state”, except as used in section 1608
of this title [28 USCS § 1608], includes a political
subdivision of a foreign state or an agency or
instrumentality of a foreign state as defined in
subsection (b).

(b)  An“agency or instrumentality of a foreign state”
means any entity-- )

(1)  whichisa separate legal person, corporate or
otherwise, and

(2) which is an organ of a foreign state or
political subdivision thereof, or a majority of whose
shares or other ownership interest is owned by a
foreign state or political subdivision thereof, and

(3)  which is neither a citizen of a State of the

- United States as defined:in section 1332(c) and (e)
“of this title [28 USCS § 1332(c) and (e)] nor created
under the laws of any third country.

(¢) - The “United States” includes all territory and
waters, continental or insular, subject to the
jurisdiction of the United States.

(d) A “commercial activity” means either a regular
course of commercial conduct or a particular
commercial transaction or act. The commercial
character of an activity shall be determined by
reference to the nature of the course of conduct or
particular transaction or act, rather than by reference
to its purpose.
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(e) A “commercial activity carried on in the United
States by a foreign state” means commercial activity
carried on by such state and having substantial contact
with the United States.

28 U.S.C. § 1604. Immunity of a foreign state from
jurisdiction.

Subject to existing international agreements to which
the United States is a party at the time of enactment of
this Act a foreign state shall be immune from the
jurisdiction of the courts of the United States and of
the States except as provided in sections 1605 to 1607
of this chapter.

28 U.S.C. § 1605. General exceptions to the
jurisdictional immunity of a foreign state.

(a) A foreign state shall not be immune from the
jurisdiction of courts of the United States or of the
States in any case—

(1)  in which the foreign state has waived its
immunity either explicitly or by implication,
notwithstanding any withdrawal of the waiver
which the foreign state may purport to effect except
in accordance with the terms of the waiver;

(2) in which the action is based upon. a
commercial activity carried on in the United States
by the foreign state; or upon an act performed in the
United States in connection with a commercial
activity of the foreign state elsewhere; or upon an
act outside the territory of the United States in
connection with a commercial activity of the foreign
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state elsewhere and that act causes a direct effect in
the United States;

(3)  inwhichrightsin property taken in violation
of international law are in issue and that property
or any property exchanged for such property is
- present in the United States in connection with a
commercial activity carried on in the United States
by the foreign state; or that property or any
property exchanged for such property is owned or
operated by an agency or instrumentality of the
foreign state and that agency or instrumentality is
engaged in a commercial activity in the United
States;

(4)  in which rights in property in the United
States acquired by succession or gift or rights in
immovable property situated in the United States
are in issue;

(5)  not otherwise encompassed in paragraph (2)
above, in which money damages are sought against
a foreign state for personal injury or death, or
damage to or loss of property, occurring in the
United States and caused by the tortious act or
omission of that foreign state or of any official or
employee of that foreign state while acting within
the scope of his office or employment; except this
paragraph shall not apply to—

(A) any claim based upon the exercise or
performance or the failure to exercise or perform
a discretionary function regardless of whether
the discretion be abused, or

(B) any claim arising out of malicious
prosecution, abuse of process, libel, slander,
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misrepresentation, deceit, or interference with
contract rights;

(6) or in which the action is brought, either to
enforce an agreement made by the foreign state
with or for the benefit of a private party to submit
to arbitration all or any differences which have
arisen or which may arise between the parties with
respect to a defined legal relationship, whether
contractual or not, concerning a subject matter
capable of settlement by arbitration under the laws
of the United States, or to confirm an award made
pursuant to such an agreement to arbitrate, if
(A) the arbitration takes place or is intended to take
place in the United States, (B) the agreement or
award is or may be governed by a treaty or other
international agreement in force for the United
States calling for the recognition and enforcement
of arbitral awards, (C) the underlying claim, save
for the agreement to arbitrate, could have been
brought in a United States court under this section
or section 1607, or (D) paragraph (1) of this
subsection is otherwise applicable.

(b) A foreign state shall not be immune from the
Jjurisdiction of the courts of the United States in any
case in which a suit in admiralty is brought to enforce
a maritime lien against a vessel or cargo of the foreign
state, which maritime lien is based upon a commercial
activity of the foreign state: Provided, That—

(1)  notice of the suit is given by delivery of a copy
of the summons and of the complaint to the person,
or his agent, having possession of the vessel or
cargo against which the maritime lien is asserted,;
and if the vessel or cargo is arrested pursuant to
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process obtained on behalf of the party bringing the
suit, the service of process of arrest shall be deemed
to constitute valid delivery of such notice, but the
party bringing the suit shall be liable for any
damages sustained by the foreign state as a result
of the arrest if the party bringing the. suit had
actual or constructive knowledge that the vessel or
cargo of a foreign state was involved; and

(2) notice to the foreign state of the
commencement of suit as provided in section 1608
of this title is initiated within ten days either of the
delivery of notice as provided in paragraph (1) of
this subsection or, in the case of a party who was
unaware that the vessel or cargo of a foreign state
was involved, of the date such party determined the
existence of the foreign state’s interest.

(¢)  Whenever notice is delivered under subsection
(b)(1), the suit to enforce a maritime lien shall
thereafter proceed and shall be heard and determined
according to the principles of law and rules of practice
of suits in rem whenever it appears that, had the vessel
been privately owned and possessed, a suit in rem
might have been:maintained. A decree against the
foreign state may include costs of the suit and, if the
decree is for a money judgment, interest as ordered by
the court, except that the court may not award
judgment against the foreign state in an amount
greater than the value of the vessel or cargo upon
which the maritime lien arose. Such value shall be
determined as of the time notice is served under
subsection (b)(1). Decrees shall be subject to appeal and
revision as provided in other cases of admiralty and
maritime jurisdiction. Nothing shall preclude the
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plaintiff in any proper case from seeking relief in
personam in the same action brought to enforce a
maritime lien as provided in this section.

(d) A foreign state shall not be immune from the
jurisdiction of the courts of the United States in any
action brought to foreclose a preferred mortgage, as
defined in section 31301 of title 46. Such action shall be
brought, heard, and determined in accordance with the
provisions of chapter 313 of title 46 and in accordance
with the principles of law and rules of practice of suits
in rem, whenever it appears that had the vessel been
privately owned and possessed a suit in rem might
have been maintained.

ek

(g) Limitation on Discovery.
(1) - In general.

(A)  Subject to paragraph (2), if an action is
filed that would otherwise be barred by section
1604, but for section 1605A or section 1605B, the
court, upon request of the Attorney General,
shall stay any request, demand, or order for
discovery on the United States that the Attorney
General certifies would significantly interfere
with a criminal investigation or prosecution, or
a national security operation, related to the
incident that gave rise to the cause of action,
until such time as the Attorney General advises
the court that such request, demand, or order
will no longer so interfere.

(B) A stay under this paragraph shall be in
effect during the 12-month period beginning on
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the date on which the court issues the order to
stay discovery. The court shall renew the order
to stay discovery for additional 12-month periods
upon motion by the United States if the
Attorney General certifies that discovery would
significantly interfere. with a criminal
investigation or prosecution, or a national
security operation, related to the incident that
gave rise to the cause of action.

(2)  Sunset.

(A)  Subject to subparagraph (B), no stay shall
be granted or continued in effect under
paragraph (1) after the date that is 10 years
after the date on which the incident that gave
rise to the cause of action occurred.

(B) After the period referred to in
subparagraph (A), the court, upon request of the
Attorney General, may stay any request,
demand, or order for discovery on the United
States that the court finds a substantial
likelihood would—

1) create a serious threat of death or
serious bodily injury to any person;

(i) adversely affect the ability of the
United States to work in cooperation with
foreign and international law enforcement
agencies ininvestigating violations of United
States law; or

(iii)  obstruct the criminal case related to
the incident that gave rise to the cause of
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action or undermine the potential for a
conviction in such case.

(3) Evaluation of evidence. The court’s
evaluation of any request for a stay under this
subsection filed by the Attorney General shall be
conducted ex parte and in camera.

(4) Bar on motions to dismiss. A stay of discovery
under this subsection shall constitute a bar to the
granting of a motion to dismiss under rules 12(b)(6)
and 56 of the Federal Rules of Civil Procedure.

(5)  Construction. Nothing in this subsection
shall prevent the United States from seeking
protective orders or asserting privileges ordinarily
available to the United States.

(h)  Jurisdictional Immunity for Certain Art
Exhibition Activities.

(1) In general. If—

(A) aworkisimported into the United States
from any foreign state pursuant to an agreement
that provides for the temporary exhibition or
display of such work entered into between a
foreign state that is the owner or custodian of
such work and the United States or one or more
cultural or educational institutions within the
United States;

(B) thePresident, or the President’s designee,
has determined, in accordance with subsection
(a) of Public Law 89-259 (22 U.S.C. 2459(a)),
that such work is of cultural significance and the
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temporary exhibition or display of such work is
in the national interest; and

(C) the notice thereof has been published in
accordance with subsection (a) of Public Law
89-259 (22 U.S.C. 2459(a)), any activity in the
United States of such foreign state, or of any
carrier, that is associated with the temporary
exhibition or display of such work shall not be
considered to be commercial activity by such
foreign state for purposes of subsection (a)(3).

(2)  Exceptions.

(A) Nazi-era claims. Paragraph (1) shall not
apply in any case asserting jurisdiction under
subsection (a)(3) in which rights in property
taken in violation of international law are in
issue within the meaning of that subsection and-

(1)- the property at issue is the work
. described in paragraph (1);

(ii)  the action is based upon a claim that
such work was taken in connection with the
acts of a covered government during the
covered period;

(iii)  the court determines that the activity
associated with the exhibition or display is
commercial activity, as that term is defined
in section 1603(d); and

(iv) a determination under clause (iii) is
necessary for the court to exercise
jurisdiction over the foreign state under
subsection (a)(3).
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(B) Other culturally significant works. In
addition to cases exempted under subparagraph
(A), paragraph (1) shall not apply in any case
asserting jurisdiction under subsection (a)(3) in
which rights in property taken in violation of
international law are in issue within the
meaning of that subsection and—

(1) the property at issue is the work
described in paragraph (1);

(i1)  the action is based upon a claim that
such work was taken in connection with the

acts of a foreign government as part of a’

systematic campaign of coercive confiscation
or misappropriation of works from members
of a targeted and vulnerable group;

(iii)  the taking occurred after 1900;

(iv)  the court determines that the activity
associated with the exhibition or display is
commercial activity, as that term is defined
in section 1603(d); and

(v) a determination under clause (v) is
necessary for the court to exercise
jurisdiction over the foreign state under
subsection (a)(3).

Definitions. For purposes of this subsection—

(A)  the term “work” means a work of art or
other object of cultural significance;

(B)  the term “covered government” means—
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(1) the Government of Germany during
the covered period;

(il) anygovernmentin any area in Europe
that was occupied by the military forces of
the Government of Germany during th
covered period; '

(iii) any government in Europe that was
established with the assistance or
cooperation of the Government of Germany
during the covered period; and

(iv) anygovernmentin Europe that wasan
ally of the Government of Germany during
the covered period; and

() the term “covered period” means the
period beginning on January 30, 1933, and
ending on May 8, 1945.

28 U.S.C. § 1605A. Terrorism exception to the
jurisdictional immunity of a foreign state.

(a) In General.

(1) No immunity. A foreign state shall not be
immune from the jurisdiction of courts of the United
States or of the States in any case not otherwise
covered by this chapter in which money damages
are sought against a foreign state for personal
injury or death that was caused by an act of torture,
extrajudicial killing, aircraft sabotage, hostage
taking, or the provision of material support or
" resources for such an act if such act or provision of
material support or resources is engaged in by an
official, employee, or agent of such foreign state
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while acting within the scope of his or her office,
employment, or agency.

(2) Claim heard. The court shall hear a claim
under this section if—

(A)
()
D the foreign state was designated as
a state sponsor of terrorism at the time
the act described in paragraph (1)
occurred, or was so designated as a result
of such act, and, subject to subclause (II),
either remains so designated when the
claim is filed under this section or was so
designated within the 6-month period

before the claim is filed under this
section; or

(IT)  in the case of an action that is
refiled under this section by reason of
section 1083(c)(2)(A) of the National
Defense Authorization Act for Fiscal Year
2008 or is filed under this section by
reason of section 1083(c)(3) of that Act,
the foreign state was designated as a
state sponsor of terrorism when the
original action or the related action under
section 1605(a)(7) (as in effect before the
enactment of this section) or section 589
of the Foreign Operations, Export
Financing, and Related Programs
Appropriations Act, 1997 (as contained in
section 101(c) of division A of Public Law
104-208) was filed,;
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(i1)  the claimant or the victim was, at the
time the act described in paragraph (1)
occurred—

@O a national of the United States;
(IT) a member of the armed forces; or

(III) otherwise an employee of the
Government of the United States, or of an
individual performing a contract awarded
by the United States Government, acting
within the scope of the employee’s
employment; and :

(i11) in a case in which the act occurred in
the foreign state against which the claim has
been brought, the claimant has afforded the
foreign state a reasonable opportunity to
arbitrate the claim in accordance with the
accepted international rules of arbitration; or

(B) the act described in paragraph (1) is
related to Case Number 1:00CV03110 (EGS) in
the United States District Court for the District
of Columbia.

(b) Limitations. An action may be brought or
maintained under this section if the action is
commenced, or a related action was commenced under
section 1605(a)(7) (before the date of the enactment of
this section) or section 589 of the Foreign Operations,
Export Financing, and Related Programs
Appropriations Act, 1997 (as contained in section 101(c)
of division A of Public Law 104-208) not later than the
latter of—
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(1) 10 years after April 24, 1996; or

(2) 10 years after the date on which the cause of
action arose.

(¢)  Private Right of Action. A foreign state that is or
was a state sponsor of terrorism as described in
subsection (a)(2)(A)(i), and any official, employee, or
agent of that foreign state while acting within the scope
of his or her office, employment, or agency, shall be
liable to—

(1) a national of the United States,
(2) a member of the armed forces,

(3) anemployee of the Government of the United
States, or of an individual performing a contract
awarded by the United States Government, acting
within the scope of the employee’s employment, or

(4)  thelegal representative of a person described
in paragraph (1), (2), or (3),

for personal injury or death caused by acts described in
subsection (a)(1) of that foreign state, or of an official,
employee, or agent of that foreign state, for which the
courts of the United States may maintain jurisdiction
under this section for money damages. In any such
action, damages may include economic
damages, solatium, pain and suffering, and punitive
damages. In any such action, a foreign state shall be
vicariously liable for the acts of its officials, employees,
or agents.

(d)  Additional Damages. After an action has been
brought under subsection (c), actions may also be
brought for reasonably foreseeable property loss,



45a

whether insured or uninsured, third party liability, and
loss claims under life and property insurance policies,
by reason of the same acts on which. the action under
subsectlon (c) is based.

(e)  Special Masters.

(1)  In general. The courts of the United States
may appoint special masters to hear damage claims
brought under this section.

(2)  Transfer offunds. The Attorney General shall
transfer, from funds available for the program
under section 1404C of the Victims of Crime Act'of
1984 (42 U.S.C. 10603c), to the Administrator of the
United States district court in which any case is
pending which has been brought or maintained
under this section such funds as may be required to
cover the costs of special masters appointed under
paragraph (1). Any amount paid in compensation to
any such special master shall constitute an item of
court costs.

63 Appeal. In an action brought under this section,
appeals from orders not conclusively ending the
litigation may only be taken pursuant to section
1292(b) of this title.

(g)  Property Disposition.

(1) In general. In every action filed in a United
States district court in which jurisdiction is alleged
under this section, the filing of a notice of pending
action pursuant to this section, to which is attached
a copy of the complaint filed in the action, shall
have the effect of establishing a lien of lis pendens
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upon any real property or tangible personal
property that is—

(A) subject to attachment in aid of execution,
or execution, under section 1610;

(B) located within that judicial district; and

(C) titled in the name of any defendant, or
titled in the name of any entity controlled by any
defendant if such notice contains a statement
listing such controlled entity.

(2)  Notice. Anotice of pending action pursuant to
this section shall be filed by the clerk of the district
court in the same manner as any pending action
and shall be indexed by listing as defendants all
named defendants and all entities listed as
controlled by any defendant.

(3)  Enforceability. Liens established by reason of
this subsection shall be enforceable as provided in
chapter 111 of this title.

(h)  Definitions. For purposes of this section—

(1)  theterm “aircraft sabotage” has the meaning
given that term in Article 1 of the Convention for
the Suppression of Unlawful Acts Against the
Safety of Civil Aviation,;

(2)  the term “hostage taking” has the meaning
given that term in Article 1 of the International
Convention Against the Taking of Hostages;

(3)  the term “material support or resources” has
the meaning given that term in section 2339A of
title 18;
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(4)  the term “armed forces” has the meaning
given that term in section 101 of title 10;

(5)  the term “national of the United States” has
the meaning given that term in section 101(a)(22) of
the Immigration and Nationality Act (8 U.S.C.
1101(a)(22));

(6)  the term “state sponsor of terrorism” means
a country the government of which the Secretary of
State has determined, for purposes of section 6(j) of
the Export Administration Act of 1979 (50 U.S.C.
App. 2405()),1 section 620A of the Foreign
Assistance Act of 1961 (22 U.S.C. 2371), section 40
of the Arms Export Control Act (22 U.S.C. 2780), or
any other provision of law, is a government that has
repeatedly provided support for acts of international
terrorism; '

(7)  and the terms “torture” and “extrajudicial
killing” have the meaning given those terms in
section 3 of the Torture Victim Protection Act of
1991 (28 U.S.C. 1350 note).

28 U.S.C. § 1605B. Responsibility of foreign states
for international terrorism against the United
States. ‘

(a)  Definition. In this section, the term
“international terrorism”—

(1)  has the meaning given the term in section
2331 of title 18, United States Code; and

(2)  does notinclude any act of war (as defined in
that section).



48a

(b)  Responsibility of Foreign States. A foreign state
shall not be immune from the jurisdiction of the courts
of the United States in any case in which money
damages are sought against a foreign state for physical
injury to person or property or death occurring in the
United States and caused by—

(1) an act of international terrorism in the
United States; and

(2)  atortious act or acts of the foreign state, or of
any official, employee, or agent of that foreign state
while acting within the scope of his or her office,
employment, or agency, regardless where the
tortious act or acts of the foreign state occurred.

(c) Claims by Nationals of the United States.
Notwithstanding section 2337(2) of title 18, a national
of the United States may bring a claim against a
foreign state in accordance with section 2333 of that
title if the foreign state would not be immune under
subsection (b).

(d)  Ruleof Construction. A foreign state shall not be
subject to the jurisdiction of the courts of the United
States under subsection (b) on the basis of an omission
or a tortious act or acts that constitute mere
negligence.

28 U.S.C. § 1606. Extent of liability.

As to any claim for relief with respect to which a
foreign state is not entitled to immunity under section
1605 or 1607 of this chapter, the foreign state shall be’
liable in the same manner and to the same extent as a
private individual under like circumstances; but a
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foreign state except for an agency or instrumentality
thereof shall not be liable for punitive damages; if,
however, in any case wherein death was caused, the
law of the place where the action or omission occurred
provides, or has been construed to provide, for damages
only punitive in nature, the foreign state shall be liable
for actual or compensatory damages measured by the
pecuniary injuries resulting from such death which
were incurred by the persons for whose benefit the
action was brought.

28 U.S.C. § 1607. Counterclaims.

In any action brought by a foreign state, or in which a
foreign state intervenes, in a court of the United States
or of a State, the foreign state shall not be accorded
immunity with respect to any counterclaim—

(a) - for which a foreign state would not be entitled to
immunity under section 1605 or 1605A of this chapter
had such claim been brought in a separate action
- against the foreign state; or

(b)  arising out of the transaction or occurrence that
is the subject matter of the claim of the foreign state; or

(¢)  totheextentthatthe counterclaim does not seek
relief exceeding in amount or differing in kind from
that sought by the foreign state.

28 U.S.C. § 1608. Service; time to answer; default.

(a)  Service in the courts of the United States and of
the States shall be made upon a foreign state or
political subdivision of a foreign state:
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(1) by delivery of a copy of the summons and
complaint in accordance with any special
arrangement for service between the plaintiff and
the foreign state or political subdivision; or

(2)  if no special arrangement exists, by delivery
of a copy of the summons and complaint in
accordance with an applicable international
convention on service of judicial documents; or

3) if service cannot be made under paragraphs
(1) or (2), by sending a copy of the summons and
complaint and a notice of suit, together with a
translation of each into the official language of the
foreign state, by any form of mail requiring a signed
receipt, to be addressed and dispatched by the clerk
of the court to the head of the ministry of foreign
affairs of the foreign state concerned, or

(4)  if service cannot be made within 30 days
under paragraph (3), by sending two copies of the
summons and complaint and a notice of ‘suit,
together with a translation of each into the official
language of the foreign state, by any form of mail
requiring a signed receipt, to be addressed and
dispatched by the clerk of the court to the Secretary
of State in Washington, District of Columbia, to the
attention of the Director of Special Consular
Services--and the Secretary shall transmit one copy
of the papers through diplomatic channels to the
foreign state and shall send to the clerk of the court
a certified copy of the diplomatic note indicating
when the papers were transmitted.
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As used in this subsection, a “notice of suit” shall mean
a notice addressed to a foreign state and in a form
prescribed by the Secretary of State by regulation.

(b)  Service in the courts of the United States and of
the States shall be made upon an agency or
instrumentality of a foreign state: - ’

(1) by delivery of a copy of the summons and
complaint in accordance with any special
arfangement for service between the plaintiff and
the agency or instrumentality; or

(2)  if no special arrangement exists, by delivery
of a copy of the summons and complaint either to an
officer, a managing or general agent, or to any other
agent authorized by appointment or by law to
receive service of process in the United States; or in
accordance with an applicable international
convention on service of judicial documents; or

(3)  if service cannot be made under paragraphs
(1) or (2), and if reasonably calculated to give actual
notice, by delivery of a copy of the summons and
complaint, together with a translation of each into
the official language of the foreign state--

(A)  asdirected by an authority of the foreign
state or political subdivision in response to a
letter rogatory or request or

(B) by any form of mail requiring a signed
receipt, to be addressed and dispatched by the
clerk of the court to the agency or
instrumentality to be served, or
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(C) as directed by order of the court
consistent with the law of the place where
service is to be made.

(c) Service shall be deemed to have been made--

(1)  inthe case of service under subsection (a)(4),
as of the date of transmittal indicated in the
certified copy of the diplomatic note; and

(2)  in any other case under this section, as of the
date of receipt indicated in the certification, signed
and returned postal receipt, or other proof of service
applicable to the method of service employed.

(d) In any action brought in a court of the United
States or of a State, a foreign state, a political
subdivision thereof, or an agency or instrumentality of
a foreign state shall serve an answer or other
responsive pleading to the complaint within sixty days
after service has been made under this section.

(e)  No judgment by default shall be entered by a
court of the United States or of a State against a
foreign state, a political subdivision thereof, or an
agency or instrumentality of a foreign state, unless the
claimant establishes his claim or right to relief by
evidence satisfactory to the court. A copy of any such
default judgment shall be sent to the foreign state or
political subdivision in the manner prescribed for
service in this section.

28 U.S.C. § 1609. Immunity from attachment and
execution of property of a foreign state.

Subject to existing international agreements to which
the United States is a party at the time of enactment of
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this Act the property in the United States of a foreign
state shall be immune from attachment arrest and
execution except as provided in sections 1610 and 1611
of this chapter.

28 U.S.C. § 1610. Exceptions to the immunity from
attachment or execution.

(a)  The property in the United States of a foreign
state, as defined in section 1603(a) of this chapter, used
for a commercial activity in the United States, shall not
be immune from attachment in aid of execution, or
from execution, upon a judgment entered by a court of
the United States or of a State after the effective date
of this Act, if—

(1)  the foreign state has waived its immunity
from attachment in aid of execution or from
execution either explicitly or by implication,
notwithstanding any withdrawal of the waiver the
foreign state may purport to effect except in
accordance with the terms of the waiver, or .

(2) the property is or was used for the
commerecial activity upon which the claim is based,
or

(3) the execution relates to a judgment
establishing rights in property which has been
taken in violation of international law or which has
been exchanged for property taken in violation of
international law, or

(4) the execution relates to a judgment
establishing rights in property—

(A)  which is acquired by succession or gift, or
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(B) which is immovable and situated in the
United States: Provided, That such property is
not used for . purposes of maintaining a
diplomatic or consular mission or the residence
of the Chief of such mission, or

(6)  the property consists of any contractual
obligation or any proceeds from such a contractual
obligation to indemnify or hold harmless the foreign
state or its employees under a policy of automobile
or other liability or casualty insurance covering the
claim which merged into the judgment, or.

(6) thejudgmentisbased on an order confirming
an arbitral award rendered against the foreign
state, provided that attachment in aid of execution,
or execution, would not be inconsistent with any
provision in the arbitral agreement, or

(7)  thejudgment relates to a claim for which the
foreign state is not immune under section 1605A or
section 1605(a)(7) (as such section was in effect on
January 27, 2008), regardless of whether the
property is or was involved with the act upon which
the claim is based.

In addition to subsection (a), any property in the

United States of an agency or instrumentality of a
foreign state engaged in commercial activity in the
United States shall not be immune from attachment in
aid of execution, or from execution, upon a judgment
entered by a court of the United States or of a State
after the effective date of this Act, if—

(1)  the agency or instrumentality has waived its
immunity from attachment in aid of execution or
from execution either explicitly or implicitly,
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notwithstanding any withdrawal of the waiver the
agency or instrumentality may purport to effect
except in accordance with the terms of the waiver,
or

(2)  thejudgment relates to a claim for which the
agency or instrumentality is not immune by virtue
of section 1605(a) (2), (3), or (5) or 1605(b) of this
chapter, regardless of whether the property is or
was involved in the act upon which the claim is
based, or

(3)  thejudgment relates to a claim for which the

- agency or instrumentality is not immune by virtue
of section 1605A of this chapter or section 1605(a)(7)
of this chapter (as such section was in effect on
January 27, 2008), regardless of whether the
property is or was involved in the act upon which
the claim is based. '

(¢) No attachment or execution referred to in
subsections (a) and (b) of this section shall be permitted
until the court has ordered such attachment and
execution after having determined that a reasonable
period of time has elapsed following the entry of
judgment and the giving of any notice required under
section 1608(e) of this chapter.

(d)  The property of a foreign state, as defined in
section 1603(a) of this chapter, used for a commercial
activity in the United States, shall not be immune from
attachment prior to the entry of judgment in any action
brought in a court of the United States or of a State, or
prior to the elapse of the period of time provided in
subsection (c) of this section, if—
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(1) the foreign state has explicitly waived its
immunity from attachment prior to judgment,
notwithstanding any withdrawal of the waiver the
foreign state may purport to effect except in
accordance with the terms of the waiver, and

(2) the purpose of the attachment is to secure
satisfaction of a judgment that has been or may
ultimately be entered against the foreign state, and
not to obtain jurisdiction.

The vessels of a foreign state shall not be

immune from arrest in rem, interlocutory sale, and
execution in actions brought to foreclose a preferred
mortgage as provided in section 1605(d).

(1)

(A) Notwithstanding any other provision of
law, including but not limited to section 208(f) of
the Foreign Missions Act (22 U.S.C. 4308(f)),
and except as provided in subparagraph (B), any
property with respect to which financial
transactions are prohibited or regulated
pursuant to section 5(b) of the Trading with the
Enemy Act (50 U.S.C. App. 5(b)), section 620(a)
of the Foreign Assistance Act of 1961 (22 U.S.C.
2370(a)), sections 202 and 203 of the
International Emergency Economic Powers Act
(60 U.S.C. 1701-1702), or any other
proclamation, order, regulation, or license issued
pursuant thereto, shall be subject to execution or
attachment in aid of execution of any judgment
relating to a claim for which a foreign state
(including any agency or instrumentality or such
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state) claiming such property is not immune
under section 1605(a)(7) (as in effect before the
enactment of section 1605A) or section 1605A.

(B)  Subparagraph (A) shall not apply if, at the
time the property is expropriated or seized by
the foreign state, the property has been held in
title by a natural person or, if held in trust, has
been held for the benefit of a natural person or
persons. ‘

(2)

(A) Attherequest of any party in whose favor
a judgment has been issued with respect to a
claim for which the foreign state is not immune
under section 1605(a)(7) (as in effect before the
enactment of section 1605A) or section 1605A,
the Secretary of the Treasury and the Secretary
of State should make every effort to fully,
promptly, and effectively assist any judgment
creditor or any court that has issued any such
judgment in identifying, locating, and executing
against the property of that foreign state or any
agency or instrumentality of such state.

(B) In providing such assistance, the
Secretaries—

1) may provide such information to the
court under seal; and

(i1)  should make every effort to provide
the information in a manner sufficient to
allow the court to direct the United States
Marshall’s office to promptly and effectively
execute against that property.
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(3) Waiver. The President may waive any
provision of paragraph (1) in the interest of national
security.

Property in certain actions.

(1) In general. Subject to paragraph (3), the
property of a foreign state against which a
judgment is entered under section 1605A, and the
property of an agency or instrumentality of such a
state, including property that is a separate juridical
entity or is an interest held directly or indirectly in
a separate juridical entity, is subject to attachment
in aid of execution, and execution, upon that
judgment as provided in this section, regardless of—

(A) the level of economic control over the
property by the government of the foreign state;

(B) whether the profits of the property go to
that government;

(C) the degree to which officials of that
government manage the property or otherwise
control its daily affairs;

(D) whether that government is the sole
beneficiary in interest of the property; or

(E) whether establishing the property as a
separate entity would entitle the foreign state to
benefits in United States courts while avoiding
its obligations.

(2) United States sovereign immunity
inapplicable. Any property of a foreign state, or
agency or instrumentality of a foreign state, to
which paragraph (1) applies shall not be immune
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from attachment in aid of execution, or execution,
upon a judgment entered under section 1605A
because the property is regulated by the United
States Government by reason of action taken
against that foreign state under the Trading With
the Enemy Act or the International Emergency
Economic Powers Act.

(3)  Third-party joint property holders. Nothing
in this subsection shall be construed to supersede
the authority of a court to prevent appropriately the
impairment of an interest held by a person who is
not liable in the action giving rise to a judgment in
property subject to attachment in aid of execution,
or execution, upon such judgment.

‘28 U.S.C. § 1611. Certain types of property

immune from execution.

(a) -~ Notwithstanding the provisions of section 1610

of this chapter, the property of those organizations-

designated by the President as being entitled to enjoy
the privileges, exemptions, and immunities provided by
the International Organizations Immunities Act shall
not be subject to attachment or any other judicial
process impeding the disbursement of funds to, or on
the order of, a foreign state as the result of an action
brought in the courts of the United States or of the
States.

(b)  Notwithstanding the provisions of section 1610
of this chapter, the property of a foreign state shall be
immune from attachment and from execution, if—

(1)  the property is that of a foreign central bank
or monetary authority held for its own account,
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unless such bank or authority, or its parent foreign
government, has explicitly waived its immunity
from attachment in aid of execution, or from
execution, notwithstanding any withdrawal of the
waiver which the bank, authority or government
may purport to effect except in accordance with the
terms of the waiver; or

(2)  the property is, or is intended to be, used in
connection with a military activity and

(A)  1is of a military character, or

(B) isunder the control of a military authority
or defense agency.

(c) Notwithstanding the provisions of section 1610
of this chapter, the property of a foreign state shall be
immune from attachment and from execution in an
action brought under section 302 of the Cuban Liberty
and Democratic Solidarity (LIBERTAD) Act of 1996 to
the extent that the property is a facility or installation
used by an accredited diplomatic mission for official
purposes.



