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UNITED STATES DiSTRICT COURT
WESTERN DISTRICT of TEXAS gep 11 2018

| SAN ANTONIO DIVISION iy, OREES coust
. : 5] _
KIRK WAYNE McBRIDE, TDCJ # 733097, wesTER? Y CLERK

Plaintiff

Civil Action

§
§
§
§
Ve §
§ No. SA-18-CA-873-XR
§
§
§
§

TEXAS BOARD of PARDONS
. & PAROLES, ET AL.,

Defendant
o DISMISSAL ORDER

Before the Court is Plaintiff Kirk Wayne McBride’s 42 U.S.C. § 1983 Civil Rights Complaint
and Application to Proceed In Forma Pauperis (IFP).

McBride’s IFP application shall be granted. Pursuant to 28 U.S‘.C. § 1915,a pfisoner who
brings a civil .action-IFP must pay an initial partial filing fee, and must thereafter pay the balance of
the $350 filing fee through monthly deductions from the prisoner's institutional trust fund account.

This Court assesses and directs Pldintijf to pay an initial partial filing fee of $2.66 and the
Texas Department of Criminal Justice - Correctional Instittgrions Division (T. DCJ-CID) shall deduct
this sum from Plaintiff’s TDCJ-CID institutional trus? fund acéount-and forward this sum to this
Court. (If no such funds are available, TDCJ-CiD shall place a hold on the account in this amount.
and forward the funds when available.) The balance of the 3350 filing fee shall be paid in monthly
installments as provided in 28 U.S.C. § 1915®)(1). TDCJ-CID shall each month deduct twenty
percent (20%) of the preceding month's income creditedto Pldintzf/’s inmate trust account, provided
the account exceeds $10.00; and forward payments to the Cour? until the 3350 fee is paid.

McBride’s § 1983 Complaint alleges the Texas Board of Pardors & Paroies wrongfully

- revoked his parole, resulting in his false imprisonrrent. McBride suzs the Parole Board and its

Directors seeking declaratory and injunciive relief and damages.
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Title 28 U.S.C. §§ 1915e)(2)(B)(i)-(iii) and 1915A(b)(1)-(2) require this Coutt to screen an
IFP or prisoner’s complaint, and dismiss the clomp‘laint if the court determines it is frivolous or
-malicious, fails to state a claim on which relief may be granted, or seeks monetary relief from an
immune deféndant. An action is frivolous where there is no arguable legal or factual basis fof the
claim. Neitzké V. William&, 499 U.S. 319, 325 (1989). A complaint is legally frivolous when it is
‘based on an indisputably meritless legal theory. Id. To state a claim pursuant to Fed. R. Civ. P.
12(b)(6), “a complaint must contai_n sufficient facl_:ual matter, accepted as tnie, ‘40 state a claim to -
relief that is plausible on its face.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). The “[f]actual
allegations must be enough to raise a ﬁght to relief above the speculative level,” and “labels and
conclusions, and a formulaic recitation of thé glements ofa éause of action will not do.” Bell A1l.
Corp. v. Twombly, 550 U.S. 544, 555-56 (2007). A conclusory complaini, one that faiis to state
material facts, may be dismissed as frivolous, see Wilson v. Budney, 976 F.2d 957, 958 (5th Cir.
1992); Moody v. Baker, 857 F.2d 256, 257 (5th Cir. 1988), or for failure to state a claim, see Rios
. City of Del Rio, 444 F.3d 417, 426 (5th Cir. 2006). o
Before dismissal, this Court wc_zﬁl_d generally enter a show cause order advising the plaintiff of |
the deficiency of his allegations and give the plaintiff an opportunity to amend. Here, ho'wever,.
McBride’s Complaint is sufficiently definite, but it fails to state a non-frivolous claim for reasons i
no plausible amendments could cure. Plaintiff has thus pleaded his best case and such a show cause
order would be futile. See Brewster v. Dretke, 587 F.3d 764, 767-68 (Sth Cir. 200 9) (holding notice
and an opportunity to amend are not required before di.smissal where the i)laintiff has pleaded his |
“best case’s). ' |
Therefore, McBride’s Comp!aint shall be dismissed for the following reasons. McBride’s suit
ghallenges the legality of his parole revocation and his current.' sentence, but McBride has no federal

civil rights action until his parole revocation and sentence are declared unlawful in criminal

-2.
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proceedings or in a habeas corpus proceeding. In Heckv. Humphrey, 512 U.S. 477, 486-87 (1994),
the Supreme Court held a civil rights claim for damages arising from wrongful imprisonmeﬁt does
not accrue urtil the senterice has been "revérsed on direct appeal, expunged by executive order,
declared invalid by a state tribunal authorized to make such determination, or calied into que_stion _
by a federal court's issuance of a writ of 'habea.s corpus." Because Plaintiff’s allegations imply the

invalidity of his parole revocatior, and the revecation of his parole has not been deciared unlawful -
i.n the crimina! proceeding or a habeas corpus proceeding, his civil rights action is barfed by Heck
v. Humphrey. See McGreu; v Texas Brd. Pardons & Pafoles, 47F.3d 158 , 160-61 (5&1 Cir. 1995).

- Moreover, the states and their agencies enjoy sovereign iinmunity from suit pursuant to the
Elevenﬂi Amendraent, see Will v. Michigan Dep't of State Poliée, 491U.S. 58, 69-71 &n.10(1989),
and therefore McEride’s suit against the Texas Board cf Pardons & Paroles is barred. The parole

officials in their ‘ndividual capacitiés are absolutely immune from civil actions arising from
proceedings to revoke parole or the impasition of additional conditions of parole. See Cousinsv.
" Small, 325 F.3d 627, 635 (5th Cir. 2003); Hulsey v. Owens, 63 F.3d 354, 356-57 (5th Cir. 1995).‘
Further, injunctive and declaratory relief are not available in this éivil rights action. In Preiser -
v. Rodriguez, 411 U.S. 475, 487-88 (1973), the Supreme Court held that the sole remedy of an

inmate seeking release from éonﬁnement is througk: a writ of habeas COrpus.

This Coﬁrt will not construe Plaintiff’s Complaint <s a 28 U.S.C. § 2254 Habeas Corpus
.Pe’tition and let it proceed as such because doing so would be futile. McBride’s § 2254 Petition
challenging the revocation of Lis parole wes denied by this Ccurt in McBride v. Davis, No. SA-17-
CA-1262-FB (W.D. Tex., ‘dismiss.ed July 26,‘2018), and thus a further § 2254 petition would be
dismissed as successive pu.rsuah't t0 28 U.S.C. § 2244(b(4). Furthermore, McBride’s Complaint

seeks damages, which is not a basis for § 2254 relief. See Meadows v. Evans, 550 F. 2d 345, 349
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(5th Cif.) “Inthe case of a daméges clairﬁ, habeas corpus is not an appropriate or available federal
remedy.”). . | |

Accordingly, Plaintiff McBride’s IFP Mt;tion is GRANTED, aﬁd his § 1983 Cemplaint is
DISMISSED WITH PR'EJUDICE pursuant to §§ 1915(e)(2)(B)(i)—(iii) and 1915A(bX1)-(2) for
failure to state a non-fzrivolaﬁs claizs and because he seeks relief against immrine Defendants._

The Cierk shali send 2 écpy of this Order to the TDCJ Office of Geners! Ceursel, P.O.
Box 13084, Austir, Texas, 78711, and TDCJ Inmate Trust Fund, P.O. Box 6;299 Huntsville,
Texas 77342, The Clerk of Court shall also send 2 copy of this Dismissal Order and the
Judgment in thic case to: Keeper of the “Three Strikes List,” Operations Division; U.S. District -
Court for tizz Western District of Texas, San Antonio Division, so this case may be recorded
in the “Three-Strikes List."

DATET: September M‘ ,2018

o

XAVIER RODRIGUEZ
United Stages District Judge
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UNITED STATES DISTRICT COURT ;
WESTERN DISTRICT of TEXAS 0CT 2 9 2018

SAN ANTONIO DIVISION 4
CLERK, U.8. QI TRIST COURT

| YESTERN DISTUGT OF TRXAS
KIRK WAYNE McBRIDE, TDCJ # 733097, § . CAPUTY OLERR
. §
Plaintiff §
§
V. § Civil Actien
§ No. SA-18-CA-873-XR
TEXAS BOARD of PARDON § o
& PARULES, ET AL, ' - §
% FARULE :
Defendant §
ORDER

Plaintiff Kirk Wayne McBride’s Motion for Reconsideration (Entry # 5) of this Court’s order
dismissing-hi's 42 U.S.C. § 1983 civil rights complaint for failure to state a non-frivolous claim is
ﬁENIED for.the reasons stated in'this Court’s Dismissal Order (Entry # 3). Plaintiff failed to
identify an error of law or fact or other grounds warranting a new trial bursugnf to Fed. R. Civ. P.
59 or relief from judgment pursuant to Fed. R. Civ. P. 60(b).

DATED: October 27— , 2018

XAVIER RODRIGUEZ
United States District Judge

_ﬁgﬂo&d\‘x t:
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IN THE UNITED STATES COURT OF APPEALS g 3.7 2945 N
POR THE FIFTH CIRCUIT

o W,CLERK Us.D
TET STERND qn?g;’CTCLERK

No. 18-50978

KIRK WAYNE MCBRIDE, SR., | ATrueCony

Certified order issued Dec 27,2018
Plaintiff - Appellant Jufe W. 0 |
Clerk, U.S. Court of 4 peals,}'F;_ifth Circuit

V

TEXAS BOARD OF PARDON S AND PAROLES; TEXAS DEPARTMENT OF
CRIMINAL JUSTICE - PAROLE DIVISION; PAMELA THIELKE, Director,
Texas Department of Criminal Justice - Parole. Division; R. ALDERETE,
Director of Housing Operations; DAVID GUTIERREZ, Director, Board of
Pardons-and Paroles,

Defendants - Appellees,

Appeal from the United States District Court for the
4 Waestern District of Texas

5. /2-CY/- X?S"XR

CLERK'S OFFICE:

™

Under ”‘*ﬂ"""f“ R.42.2,the appeal ig di; rﬁqspd as of December 27, 2018,
for want of prosecution. The appellant faﬂe tlmely pay the docketmg fee.
LYLE W. CAYCE

Clerk of'the United States Court
of Appeals for the F1fth Cu cuit

Mehssa V. Mattmgly, Deputy Clerk:

ENTERED AT THE DIRECTION OF THE COURT

QApesslix €
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PRISONER'S CIVIL RIGHTS COMPLAINT (Rev 057201 5)

IN THE UNITED STATES DISTRICT COURT F ' L E D
FOR THE (¢ /s #er~J_ DISTRICT OF TEXAS
Seo Ay fonsid DIVISION AUG 20 2018
 CLERK, 1J.S.DiS COURT
%/( é(/dqukM; AL rirals, S ;\{’ESTERN DIS FTEXAS

Plaintiff’s Name a{d ID Number # 73305/ .

fot o , _ | | ] > {1
Yot Plonteton . GA18CA0873 XR
: CASE NO. ‘ ,
(Clerk will assign the number)

V.

7—X<~.§ aow-d oL /Izwrd ars ol aws
Defendant s Name and Address

TDET- Prole Oivisisd
Defendant’s Name and Address

Defendant’s Name and Address
(DO NOT USE “ET AL.”)

- INSTRUCTIONS - READ CAREFULLY
NOTICE:
Your complaint is sub_]ect to dismissal unless it conforms to these mstructlons and this form.

1. Tostartan action you must file an original and one copy of your complaint w1th the court. You should keep
¥:| copy of the complaint for your own records. .

2. Your complamt must be legibly handwritten, in ink, or typewritten. You, the plaintiff, must sign and declare
under penalty of perjury that the facts are correct. If you need additional space, DO NOT USE THE REVERSE
.SIDE OR BACKSIDE OF ANY PAGE. ATTACH AN ADDITIONAL BLANK PAGE AND WRITE ON IT.

3. Youmustfilea separate complaint for each claim you have unless the various claims are all related to the same

" incident or issue or are all against the same defendant, Rule 18, Federal Rules of Civil Procedure. Make a short and

Qe AT P ST NA vl i T I T et Ao om - S 1

e Al

plain statement of your claim, Rule 8, Federal Rules of Civil Procedure.

4. When these forms are completed, mail the original and one copy to the clerk of the United States district court
for the approprlate district of Texas in the division where one or more named defendants are located, or where the
“incident giving rise to your claim for relief occurred. If you are confined in the Texas Department of Criminal
- Justice, Correctional Institutions Division (TDCJ-CID), the list labeled as “VENUE LIST” is posted in your unit
law library. It is a list of the Texas prison umts indicating the appropriate district court, the division and an address
list of the d1v151ona1 clerks.

Rev. 05/15

Apponalix- A
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FILED

UNITED STATES DISTRICT COURT DEC - 4 2018

WESTERN DISTRICT of TEXAS 5 )
CLERK, U.S. O}
SAN ANTONIO DIVISION ST o &
KIRK WAYNE McBRIDE, '§ ‘
TDCJ # 733097, §
~ §
Plaintiff §
| §-
ve § Civil Action
) § No. SA-18-CA-873-XR
TEXAS BOARD of PARDONS § .
& PAROIES, ET AT, 8
s DAR | :
Defendants - §
ORDER

Plaintiff Kirk Wayne McBride’s Application to Proceed In'Forma Pauperis (IFP) (Entry #9)
to appéal the dismissal ofhis42 U.S.C. § 1983 Civil Rights Complaint is DENIED. Title 28 U.S.C.
§ 1915(a)(3) states leave to proceed on appeal IFP shéll be denied if the district court determines the
appeal is nét taken in "good faith," i.e. if the appeal fails to present a nonfrivolous issue. See
Coppedge v. U.S., 369 U.S. 438, 445, 82 S.Ct. 917, 8 L.Ed.2d 21 (1962). An action is frivolous
where there is no arguable legal.or. factual basis for the claim. Neitzke v. Williams, 490 U.S. 319,
325,109 8. Ct 1827 104 L.Ed.2d 338 (1989). For the reasons étated in this Court’s Dismissal Order
(Entry # 3), Plaintiff’s appeal fails to present a non-fnvolous issue for appeal.

ThlS Court cannot make the 1n1t1al partlal filing fee assessment required by Baugh v. Taylor, -
'117 F.3d 197, 202 n.22 (5th Cir. 1997), because Plaintiff failed to file a current institutional trust
fund account statement with his IFP application; If Plaintiff wishes to proceed on appeal, he should

file a current Texas Department of Criminal Justice (TDC)) institutional trust fund account statement

w1thm thlr‘y days showmg deposnts and balances to his TDC]J institutional trust account for the past

six months.

Q(JPQOC_L(;( @
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Plaintiff’s “Motion for Conversion of Funds” (Entry # 10), apparently objecting to this Court’s
previous order granting Plaintiff’s motion to proceed IFP in District Court and requiring payment
of the initial p_artial filing fee, is DENIED as otherwise incomprehensible.

DATED: December 2 2018

-

XAVIER RODRIGUEZ
United States District Judge




