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QUESTION(S) PRESENTED 

Whether the Virginia Statute 1.2-72 violates due 

process and equal protection and is unconstitutional as it 

applied to this case. The requirements are so low that statute 

violates my 1st, 4th, 
 5th and  14th amendments. 
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QUESTION(S) PRESENTED 

Whether both the District Court and the Appeals Court of the Fourth (4th) 

Circuit erred in their decision to not suppress evidence based on an illegal ' 

arrest when the statute of Virginia, 19A72 violates due process in attempting 

to pose that both probable cause and good faith did not apply? 
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IN THE 

SUPREME COURT OF THE UNITED STATES 

PETITION FOR WRIT OF CERTIORARI 

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below. 

OPINIONS BELOW 

IX] For cases from federal courts: 

The opinion of the United States court of appeals appears at Appendix VI t to 
the petition and is 
D(] reported at ?i9 Lki . LXiS (415 ; or, 
[ ] has been designated for publication but is not yet reported; or, 
[1 is unpublished. 

The opinion of the United States district court appears at Appendix to 
the petition and is 
11 reported at rr\ QJ(z\)C ; or, 
[1 has been designated for publication but is not yet reported; or, 
[1 is unpublished. 

[ ] For cases from state courts: 

The opinion of the highest state court to review the merits appears at 
Appendix to the petition and is 

{ ] reported at ; or, 
[1 has been designated for publication but is not yet reported; or, 
[ ] is unpublished. 

The opinion of the - 
appears at Appendix to the petition and is 

court 

[ ] reported at ; or, 
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished. 
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JURISDICTION 

1I For cases from federal courts: 

The date on which the United States Court of Appeals decided my case 
was S:2&4 L( 1 9I4I 

[ ] No petition for rehearing was timely filed in my case. 

4 A timely petition for rehearing was denied by the United States Court of 
Appeals on the following date: 3ç9 , and a copy of the 
order denying rehearing appears at Appendix  V-0 Al 

[ ] An extension of time to file the petition for a writ of certiorari was granted 
to and including (date) on (date) 
in Application No. A 

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1). 

[ ] For cases from state courts: 

The date on which the highest state court decided my case was 
A copy of that decision appears at Appendix 

[ ] A timely petition for rehearing was thereafter denied on the following date: 
and a copy of the order denying rehearing 

appears at Appendix 

[ ] An extension of time to file the petition for a writ of certiorari was granted 
to and including (date) on (date) in 
Application No. A . 

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a). 
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JURISDICTION 

J4 For cases from federal courts: 

The dte 
was 

nwlujh the United States Court of Appeals decided my case 
j2c9 

II] No petition for rehearing was timely filed in my case. 

[ A timely petition for rehearing wdnied by the United States Court of 
Appeals on the following date: O I 
order denying rehearing appears at Appendix 

and a copy of the 

[ I An extension of time to file the petition for a writ of certiorari was granted 
to and including (date) on (date) 
in Application No. A______ 

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1). 

[ ] For cases from state courts: 

The date on which the highest state court decided my case was 
A copy of 'that decision appears at Appendix 

[ ] A timely petition for rehearing was thereafter denied on the following date: 
and a copy of the order denying rehearing 

appears at Appendix 

[ ] An extension of time to file the petition for a writ of certiorari was granted. 
to and including (date) on (date) in 
Application No. _A_,_.  

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a). 
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

4th, 5th & 14th Amendments due process violation 
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STATEMENT OF THE CASE 

Whether the Virginia Statute 1.2-72 violates due 

process and equal protection and is unconstitutional, as it 

applied to this case. The requirements are so low that statute 

violates my 
1st

, 
 4th, 5th and   14th  amendments. 

Whether both the District Court and the Appeals Court of the Fourth (4th) 

Circuit erred in their decision to not suppress evidence based on an illegal 

arrest when the statute of Virginia, 19.-252 violates due process in attempting 

to pose that both probable cause and good faith did not apply? 



Statement of Facts 

I. BACKGROUND 

Mr. Waiters is a 35-year old American citizen who was 

born in Georgia. He was the only child of Tommy Walker and 

Sharon Waiters, who never married. The family relocated to the 

Northern Virginia area sometime around 1997, and though his 

father was active in his life until he was killed in an 

automobile accident in 2006, Mr. Waiters was primarily raised by 

his mother and is a high school graduate. Mr. Waiters has three 

maternal half-siblings who all live in the metropolitan 

Washington, D.C. area and with whom he maintains regular contact. 

(Sentencing Report, pages 15-16) Mr. Waiters has two young 

children with whom he had regular visitation prior to his 

incarceration and he continues to be in contact with them, via 

telephone, while in custody. 

Mr. Waiters has a criminal record, beginning sometime 

in 2002, including the 2005 felony conviction that was an element 

of this offense. However, Mr. Waiters has never committed a 

violent crime and he has only been incarcerated for more that 90 

days one time before. Most of Mr. Waiters' past charges have 

been dismissed on the government's motion, including all 14 of 

the alleged offenses that led to Mr. Waiters' arrest in this 

case. 
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II INDICTMENT, TRIAL AND SENTENCING 

The Fairfax County Case 

Mr. Waiter was originally arrest by the Fairfax County 

Police Department on 14 associated credit card theft charges on 

July 31, 2016. A handgun was found on his person at the time of 

his arrest, leading to two additional charges, and Mr. Waiters 

was held 11 or nearly a year in Fairfax County awaiting trial. 

When Fairfax County Police officers and the 

Commonwealth's Attorney were unable to prove probable cause for 

his arrest at a preliminary hearing, and after multiple 

continuances for the government, the charges were dismissed on 

the Commonwealth's motion. It was only then that the United 

States Attorney stepped in to prosecute Mr. Waiters. 

The Indictment 

Mr. Waiters was charged, in the Eastern District of 

Virginia, with one count of "having been convicted of a crime 

punishable by imprisonment for a term exceeding one year, did 

knowingly possess in and affecting interstate commerce, a firearm 

and ammunition, that is, a Taurus Model 380, .380 caliber 

revolver, and .380 caliber ammunition, all of which had been 

shipped and transported in interstate and foreign commerce," in 

violation of 18, U.S.C. § 922(g)(1) and § 924(a)(2). 

Motion to Suppress 
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Prior to the trial, previous counsel for Mr. Waiters 

filed a motion to suppress the gun and ammunition, alleging that 

the Fairfax County arrest warrants were obtained without a proper 

showing of probable cause. Previous counsel addressed the fact 

that Virginia law does not require a written complaint to obtain 

an arrest warrant, and that no record is kept of any statements 

made to a magistrate or any questions that magistrate may have 

asked before issuing a warrant. Previous counsel also noted that 

the Commonwealth could no prove probable cause at a preliminary 

hearing and dismissed all of the underlying charges. 

The point of the argument was that because Virginia 

does no require a written document to obtain an arrest warrant 

and does not require that any meaningful record be produced or 

kept, there is no way to prove that the magistrate acted as an 

independent judicial officer rather than a rubber stamp for the 

police. The United States Attorney relies on the notion that the 

Fairfax County Police officer who arrested Mr. Waiters and found 

his gun acted in good faith, though they never produced a witness 

to testify that the warrants were obtained legally. The trial 

court overruled the motion without hearing testimony. 

D. Trial 

At trial, two Fairfax County Police detectives 

testified about their parts in the investigation and arrest of 

Mr. Waiters. The first detective testified that he had no 

lic. 



involvement with the investigation of Mr. Waiters' case but did 

take part in the search of Mr. Waiters subsequent to his arrest 

and the seizure of the gun that became the subject of this 

prosecution. The second detective testified that she served Mr. 

Waiters with the additional warrants related to his possession of 

a handgun that were obtained after he was detained. 

Additionally, Mr. Waiters' sister testified that her brother had 

previously been arrested and that they had telephone 

conversations while he was in jail. The Government offered 

testimony from one government agent, who testified about the 

alleged statements made by Mr. Waiters while he was being 

transported to the Alexandria courthouse. Finally, a government 

agent testified as an expert regarding the firearms involve in 

the case. 

Examining the evidence in the light most positive to 

the government's case, ample evidence was produced to show that 

Mr. Waiters had been convicted of a crime punishable of over one 

year in jail prior to the case at bar. The government also 

produced sufficient evidence that Mr. Waiters possessed both a 

firearm and ammunition at the time he was arrested and that the 

firearm had been placed in interstate commerce, as required by 

statute. 

The real issue in this case was whether the search of 

Mr. Waiters incident to his arrest, based on the arrest warrant 

obtained by the Fairfax County Police Department, was legal. The 
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defense argued, as they had at the suppression hearing, that the 

arrest of Mr. Waiters itself was improper because it was not 

based on probable cause. 

At the conclusion of the government's case, the 

government rested. Following a discussion with the trial court 

about his right to testify and his right to remain silent the 

Defendant chose not to testify or present any further evidence. 

The Defendant renewed his objection to the ruling of the trial 

court on the motion to suppress. Closing arguments were made and 

the trial judge ruled that Mr. Waiters was guilty as charged 

before remanding him to custody, ordering the preparation of a 

Pre Sentence Report and setting a date for sentencing. 
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Summary of Argument 

Mr. Waiters was charged with possessing a firearm after 

a conviction punishable by more than one year in prison. The 

issue raised by Mr. Waiters was that the arrest warrants obtained 

by the Fairfax County Police Department were not based on 

Probable Cause, making the search of his person incident to the 

arrest illegal and rendering the firearm recovered from the 

search inadmisable. He did not argue the constitutionality of the 

statute at the time. 

The government did not prove that the Fairfax County .  

Police ever had probable cause to arrest and search Mr. Waiters. 

Mr. Waiters argued at the hearing on his motion to suppress that 

because Virginia does not have a requirement that an offi±cer 

provide either a written complaint or an audio recorded complaint 

to obtain an arrest warrant and no record was produced or kept, 

there is no way to know what evidence the Fairfax County Police 

Department had offered in support for the issuance of the arrest 

warrants against Mr. Waiters. And the fact that the commonwealth 

could not prove probable cause at the preliminary hearing in the 

Fairfax General District begs the question of whether the 

magistrate required them to produce anything at all. 50 Joint 

Appendix 43. Mr. Waiters' attorney for the suppression, and his 

attorney for the trial sentencing and appeal both argued this. 

The determination made by the trial court was that issue was not 
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relevant because there were 14 arrest warrants issued by 

magistrate and the officers who arrested Mr. Waiters were 

entitled to rely on those warrants in good faith. 51 

Unfortunately, the' Appeals Court of the 4th Circuit' 

ruled the same way. Mr. Waiters is now arguing to the United 

States Supreme Court that the statute itself 19.2-72 Virginia 

Code is unconstitutional and there was no probable cause to 

arrest Mr. Waiters. If both the Trial Court and the Appeals 

Court ruled that good faith was appropriate, the requirements for 

the issue of a warrant for arrest in Virginia are so low that Mr. 

Waiters 1st, 4th, 5th and 14th amendments are being violated. 

The Federal Rules of Criminal Procedure are not met by the 

Virginia Process. 

The question for the United States Supreme Court is 

whether the Virginia Statute 19.2-72 is unconstitutional. The 

government in Mr. Waiters trial and in his previous appeal claims 

that the arrest warrants issued by Fairfax County Magistrates are 

valid, but without being able to provide any proof that the 

police officers who obtained those warrants did so legally. 55 

Joint Appendix 51-51, 101, 104. Even Mr. Waiters' attorney 

stated that "the Supreme Court would have to overturn the way 

Virginia Courts issue warrants for arrests, and while I 

personally believe that they should, there is little chance they 

actually will." See Exhibit A. 

The United States Government brought the charge of 
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felon in possession of a firearm after the Fairfax County 

Attorney could not meet the minimal probable cause standard 

required at a Preliminary hearing in a Virginia General District. 

The United States attorney did not produce anything that would 

show that the Fairfax County Police had sufficient probable cause 

to obtain arrest warrants or what evidence the magistrate used to 

determine a factual basis for probable cause. 

The issue here for this Supreme Court is that the 14 

underlying arrest warrants issued by three different magistrates 

in Fairfax, Virginia violate Mr. Waiters's 1st amendment right to 

information, his 4th amendment right to be free from an illegal 

search and seizure and his 5th and 14th amendment rights to due 

process of law and equal protection. 

Neither the Virginia Code 19.2-72 or the Virginia 

Supreme Court rules require either a written sworn statement or 

audio sworn statement listing the evidence in support of probable 

cause that alleged Mr. Waiters had committed a crime. No record 

was produced or kept. Rule 3A.3 of the Virginia Supreme Court 

states: 

The complaint shall consist of sworn statements of a 
person or persons of facts relating to the commission of an alleged offense. The statements shall be made 
upon oath before magistrate empowered to issue arrest warrants. The magistrate may require the sworn 
statements to be reduced to writing and signed if a. 
complaint is a law enforcement officer, but shall 
require the sworn statements to be reduced to writing if the complaintant is not a law enforcement officer. 

The 4th amendment of the United States Constitution 
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states: "no warrant shall issue, but upon probable cause 

supported by oath or affirmation and particularly describing the 

place to be searched or the person or things to be seized- 

The Federal Rules of Criminal Procedure clearly address 

the issue that the oath or affirmation must be in writing. 

Criminal Rule 3 and 4 provide that an arrest warrant shall be 

issued only upon a written and sworn complaint. (1) setting 

forth the essential facts constituting the offense charged, and 

(2) showing that there is probable cause to believe that such an 

offense has been committed and the defendant has committed it. 

Iordenello v. United States, 357 U.S. 480, 485 (1985). 

This clearly is both a due process and equal protection 

violation. The 4th Circuit has well settled law that "the 

validity of the search warrant obtained by state officers is to 

be tested by the requirements of the Fourth Amendment of the U.S. 

Constitution, not by the state law standards when the 

admissibility of evidence in federal court is at issue. United 

States v. Clyburn, 24 F.3d C131  614 (4th Cir. 1994). 

The main argument here for the United States Supreme 

Court to determine is whether, because the testimony offered to 

the Commonwealth's magis-trate was not preserved and no testimony 

was offered to the trial court it was therefore impossible for 

both Mr. Waiters and the Federal Court to do their respective 

jobs and to determine whether there was probable cause to arrest 

Mr. Waiters. The magistrate judge dismissed the 14 counts 

lii 



stating there was no probable cause from the evidence. 

There is no plausible way to determine whether the 

police actually acted in good faith. Without any record, Mr. 

Waiters' due process has been violated due to how the Virginia 

statute is written. Even Virginia warrants for search, have a 

stricter requirement standard than their arrest warrants. In 

Virginia's warrant requirement for search (19.2-54), sworn 

written affidavit must accompany the oral testimony. How canthe 

search of a person or things to be seized be more stringent that 

the actual arrest of a person? 

Both his former attorneys tried valiantly to argue that 

there was no probable cause. The attorneys also should have 

argued the Constitutionality of the statütebecausé, if a 

magistrate judge in'Federal Court and the AppçalsCourt both can 

rule that there was goodfaithon the part of the arresting 

officers without any information to prove otherwise, this goes 

against 
 
everything thecountry:stands for. James Madison once 

said, "Show me the man, I'll show you the crime." Well, in this 

case, if Virginia can arrest anyone without any proof that 

probable cause existed, James Madison's statement will be the 

rule of the land. 

14). This statute allows the government to.arrest anyoneand 

seeifthey committed any other crime. Whynothrotq Out all 

requirements for searchand seizure and require no proof of 

probable cause? Why should we keep a record of anything such as 
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REASONS FOR GRANTING THE PETITION. 

hopes the Supreme Court of the United States will 

grant certiorari, rule that the Virginia Statute 19-2.72 is 

unconstitutional and rule that there was no probably cause to 

arrest him, and in turn good faith could not apply. 
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CONCLUSION 

The petition for a writ of certiorari should be granted. 

Respectfully submitted, 

'7¼k 7áv 
Mario Waiters 

Date: 
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